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PREFACE. 


Twelve  years  have  elapsed  since  the  Editor  brought  out 
the  Sixth  Edition  of  this  work,  the  present  edition  having 
been  necessarily  postponed  until  the  appearance  of  the  long- 
delayed  Eailway  and  Canal  Traffic  Act,  which  received  the 
Eoyal  Assent  in  August  last. 

After  careful  consideration,  the  book  is  now  issued  in  two 
volumes,  the  first  comprising  the  "  text,"  that  is,  the  law  as 
derived  from  the  statutes  and  cases,^  and  the  second  the 
Statutes  at  length  in  chronological  order,  with  the  Eules 
made  under  them,  and  a  set  of  Forms  and  the  Standing  Orders 
of  both  Houses  of  Parliament,  each  volume  having  an  index, 
and  cross-references  being  frequently  provided.  The  more 
important  enactments,  of  which  every  word  is  of  importance, 
such  as  the  2nd  and  7th  section  of  the  Eailway  and  Canal 
Traffic  Act,  and  the  27th  section  of  the  Eailway  and  Canal 
Traffic  Act,  1888,  are  still  printed  at  length  in  the  text  not- 
withstanding their  repetition  in  the  second  volume,  with  the 
remaining  sections  of  the  Act  from  which  they  are  taken, 
and  full  extracts  are  given,  as  in  previous  editions,  from  the 
more  important  judgments. 

The  Board  of  Trade  has  just  made^and  submitted  to  Parlia- 
ment Eules  of  very  great  importance  with  respect  to  the 
"  form  and  manner  "  of  the  classifications  and  schedules  to 
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be  prepared  by  the  companies  within  six  months  from  the 
passing  of  the  Act  of  1888.  Looking  to  the  extreme  import- 
ance of  the  Board  of  Trade  Bnles,  and  the  shortness  of  the 
time  for  their  operation,  it  has  been  thought  better  to  include 
them  in  an  Appendix  to  the  first  volume,  and  to  issue  that 
volume  at  once  without  waiting  for  the  Bules  pf  the  Eailway 
and  Canal  Traffic  Commission,  which  will  appear  with  the 
full  text  of  the  Act  in  the  second  volume ;  the  delay  of  the 
second  volume  having  the  additional  advantage  of  enabling 
the  Editor  to  include  in  that  volume  an  annotated  print  of  the 
Employers'  Liability  Act  if  it  should  be  passed. 

J.  M.  L. 

The  Temple, 

Novemhtr  21«/,  1888. 
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This  Work  was  first  published  in  the  year  1847,*  and  the  last  Edition  of 
it  was  brought  out  iii  tlie  year  im\K  The  SttUnte  and  Case  him  of  the 
past  seven  years  have  rendered  so  uiajiy  alt-e rations  and  additions  necessary ^ 
that  the  present  Editor  has  deemed  it  advisable,  while  adhering  in  the  main 
to  the  original  plan,  to  deviate  from  it  in  not  a  few  dettuls.  t 

The  plan  of  the  Work  was,  and  Btill  is,  to  treat  of  the  Law  of  Railway 
Companies  in  what  seems  to  be  a  very  natnral  order.  The  passage  of  Rail- 
way Bills  throngli  Parliament^ — the  consiitntton  of  the  Companies  when 
inoorporated — the  powers  to  take  land — the  machinery  for  payini,^  comi>en- 
tttioa — the  oonstroetion  and  working  of  the  railway — the  rights  and 
UabiHties  of  the  Comimnies  as  carriers — the  law  of  railway  rating— are  the 
principal  flubjeeta  deiilt  with  in  sncoe8sion»  The  substance  of  the  Sta-tntes 
is  given  in  the  text,  the  Statutes  themselves  being  printed  In  the  Appendix, 
in  chronological  order.  The  leading  cases  arc  fuUy  treated,  and  copious 
extracts  are  given  from  the  more  important  judgments. 

In  the  present  Edition,  tlie  effetjt  of  the  Statutes  and  the  cases  has  been, 
aa  a  rule,  more  concisely  stated.  The  more  important  sections,  however, 
notwithstanding  the  repetition  of  them  in  their  places  in  the  Appendix, 
have  occasionally  been  printed  at  length  in  the  text,  and  the  leading  CAsea 
are  still  very  fully  gone  into.  Mandamns  and  Injunction  arc  no  longer 
treated  separately,  such  cases  relating  to  those  subjects  as  specially  affect 
Railway  Companies,  being  now  spread  over  the  book  under  their  proper 
heads.  The  Standing  Orders  of  the  two  Hotises  of  Parliament  (which  have 
been  much  assimilated  since  the  date  of  the  last  Edition)  are  summarized 


*  The  Secoud  EJitioD  wm  prepared  by       Editions  by  Mr.   C.   Manley  Smithy  now 
ihs  Author,  the  Third,  Fourth ,  and  Fifth      one  of  the  Masters  of  the  SHprerae  Court, 
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in  the  r/pening  Chapter,  whik  the  Standing  Orden  of  the  Honse  of  Lorcis, 
so  far  as  they  relate  to  Bailway  Bflb,  are  printed  at  length  in  the  Appendix. 
A  nif>re  frequent  reference  ifl  made  to  the  Special  Acts  of  the  Companies, 
and  the  estahlishment  of  the  Railway  CommLwioners  has  given  so  much 
pivimincnce  to  toll  clauses,  that  it  has  been  thonght  desirable  to  enlarge 
that  [lortion  of  the  Work  which  deals  with  the  important  subject  of 
Tolls. 

J.  M.  li. 

Inkrr  Temple, 

Nfmmher  \Uk,  1876. 
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It  was  in  the  year  1825  that  the  fir«t  railway — the  liue  from 
Stockton  to  Darlington — was  opened  for  passenger  traffic  in  England. 
The  foundation  of  the  present  South  Eastern,  Great  Western  and 
Landon  and  Norti  Western  systems  was  kid  not  many  years  after- 
wards, and  so  early  as  1832  a  passenger  duty  was  levied  on  railway 
comfWrnien;  but  the  Carriers  Act  of  1830  makes  no  mention  of 
lailwaysby  name,  and  all  the  railway  acts  of  general  application  have 
been  passed  in  the  reign  of  Queen  Victoria. 

rThe  necessity  of  obtaining  compulsory  powers  of  purcliasiog  land 
ivolved  a  resort  to  the  Legislature  for  a  special  act  in  every  case, 
and  in  addition  to  this  Parliament  soon  began  to  exercise  a  preli- 
minary  control  over  railways  by  means  of  standing  orders,  a  non- 
I compliance  with  which,  unle?:s  specially  dispensed  with,  was  fatal  to 
the  bilL  Orders  of  early  date  required  promoters  of  railway  bills 
to  deposit  plans  of  their  proposed  works  with  clerks  of  the  peace 
and  other  public  officers ;  and  in  1837  au  act  passed  directing  these 
I  officers  to  allow  public  inspection  of  those  plans. 
^B  III  1839  a  general  and  prospective  act  obliged  all  railway  com- 
^^■ibies  to  convey  the  mails,  for  a  remuneration  to  the  companies  to 
^^^Hetermined  by  arbitration. 

^m  In  1840  the  Legislature  endeavoured  to  insure  the  safety  of  the 
"  pubhc  by  means  of  the  special  interposition  of  a  Government  depart- 
ment. By  an  act  of  that  year  the  Board  of  Trade  was  empowered 
appoint  inspectors  of  railways,  to  postpone  the  opening  of  pas- 
iilways,  to  disallow  bye-laws,  and  to  institute  legal  proceed- 
inst  companies  infringing  the  law.  That  Board  was  further 
[authorized  to  direct  companies  to  make  returns  of  accidents,  and  also 
I  to  furnish  returns  of  traffic,  and  a  table  of  all  tolls  from  time  to  time 
i  levied. 

The  passenger  duty  on  railways,  which  had  been  fixed  in  1832  at 

I  one  halfpenny  per  mile  for  every  four  passengers  carried,  was  by  an 

pa^se^l   in   1842  fixed  at  5  per  cent,  on  the  gross  receipts  for 

&nger  traffic*     A    Railway   Regulation    Act  of  the   same  year 


2k  n  wm.  4, 


Depositor  [Ajma. 
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I  &  'i  Vi€i  c,  ©8, 
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extended  the  powers  of  the  Board  of  Trade  iu  relation  to  the  opening 
of  passenger  railways  and  other  matters. 
SirehJiIc^*  In  1844  was  passed  the  act  for  enabling  the  Government  to  pur- 

cheaptrainH.  chaso  railways  and  to  revise  tolls.  By  this  statute  the  Treasury  was 
empowered  to  revise  the  tolls  of  any  railway  company  whose  divi- 
dends should  equal  or  exceed  10  per  cent.,  and  to  fix  a  revised  scale 
to  be  accompanied  by  a  Government  guarantee  of  a  10  per  cent, 
dividend  during  its  subsistence.  Terms  of  purchase  were  fixed  at 
twenty-five  years'  purchase  of  annual  profits,  with  an  additional 
amount  to  be  deteimined  by  arbitration  in  the  case  of  companie» 
paying  less  than  10  per  cent.  This  act  applies  to  lines  authorized 
in  and  after  1844  only,  and  does  not  become  available  until  twenty- 
one  years  after  the  passing  of  each  special  act.  It  came,  therefore, 
into  operation  first  in  1865;  and  a  Royal  Commission,  appointed 
shortly  after  that  date,  reported — (1)  that  it  Avas  then  inexpedient  to 
carry  the  policy  of  the  act  into  efiect ;  and  (2)  that  the  act  itself  did 
not  afford  the  best  means  for  doing  so  at  any  future  time.  By  the 
same  statute  (thence  commonly  known  as  the  Cheap  Trains  Act) 
the  companies  were  enjoined  to  run  one  train  a  day  at  fares  not 
more  than  a  penny  per  mile,  at  a  speed  not  less  than  twelve  miles  an 
hour,  having  carnages  protected  from  the  weather,  and  stopping  at 
every  station  on  the  line. 
StUITbtecJr*^**^  The  session  of  1845  was  an  important  one  for  railway  companies. 
Sre^^nwi"  "^  standing  order  passed  both  Houses  of  Parliament,  prescribing  that 
■®*^  each  special  act  should  contain  a  clause  declaring  that  the  railway 

184?.  "^  '^'*''  authorized  thereby  should  be  subject  to  the  operation  of  all  future 
general  railway  acts.  With  slight  verbal  modifications  every  special 
act  passed  since  1845  contains  a  clause  to  that  efiect. 
Shut^^T«  '^^^  passing  of  the  three  Consolidation  Acts  of  1845,  called 
"Vvict.^.  16.  respectively  the  Companies  Clauses,  the  Lands  Clauses  and  the 
8  Vict  c,  2o!  Railways  Clauses  Consolidation  Act,  effected  an  important  change — 
mostly  in  the  formal  portion  of  the  law.  Till  1845  each  special  act 
was  complete  in  itself,  all  the  complicated  provisions  relating  to  the 
constitution  of  the  companies,  the  compulsory  purchase  of  land 
and  the  construction  and  working  of  the  railway,  being  repeated 
over  and  over  again  in  each  act  at  great  expense  and  inconvenience. 
The  Consolidation  Acts  were  of  great  advantiige  in  providing  three 
uniform  codes  for  all  companies,  to  be  of  univei*sal  application, 
except  as  varied  expressly  by  the  special  acts.  These  codes,  how- 
ever, were  not  retrospective,  and  much  of  the  difficulty  of  railway 
law  will  be  found  to  arise  from  their  co-existence  with  the  earlier 
special  acts.  It  is  to  be  regretted,  too,  that  the  Consolidation  Acts 
themselves  are,  as  a  rule,  obscurely  drawn  ;  and  that  the  Railways 
Clauses  Consolidation  Act,   especially  in   the   portion   which   deals 
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With  the  powers  of  the  companies  in  relation  to  tolls,  is  ambiguous 
and  incomplete. 

In  1846  the  whole  jurisdiction  of  the  Board  of  Trade  over  railways 
vaB  traDaferred  to  five  Commissioners  of  Railways. 

In  the  same  year  an  uniform  gauge  of  *'  4  feet  8i  inches  in  Great 
Britain  and  5  feet  3  inches  in  Ireland "  was  prescribed  for  all  rail- 
wmysp  with  certain  exceptions  in  favour  (amongst  others)  of  "any 
imilwmy  in  its  whole  length  southward  of  the  Great  Western  Rail- 

I     In  1851  the  powers  of  the  Commissioners  of  Railways  were  re- 
transferred  to  the  Board  of  Trade. 

The  numerous  amalgamation  bills  presented  to  Parliament  in  the 
year  1853  led  to  the  passing  of  the  Railway  and  Canal  Traffic  Act, 
1854,  which  effected  a  most  important  alteration  ot  the  law.  This 
act  first  laid  upon  the  railway  companies  the  ol)ligation  to  provide 
"reasonable'*  facilities  for  receiving,  forwarding  and  delivering  both 
their  own  traffic  and  the  traffic  of  other  compauies,  and  to  abstain 
from  "unreasonable*'  preference  of  any  particulnr  person  or  traffic, 
and  then  provided,  that  any  person  aggrieved  by  the  contravention  of 
the  act  might  apply  to  the  Courts  of  Common  Pteas  in  England  and 
Ireland,  and  the  Court  of  Session  in  Scotland,  for  an  injunction 
against  the  company  complained  of.  For  the  first  two  years  after 
the  passing  of  the  act  this  novel  procedure  was  much  resorted  to ; 
but  the  decisiona  of  the  Court  as  to  what  were  "  reasonable''  facilities 
and  what  was  an  "unreasonable"  preference  gradually  fell  off  both 
[in  number  and  uniformity,  and  with  regard  to  through  traffic  and 
*focili ties''  independent  of  preference,  the  act  was  practically  a 
dead  letter  until  1873.  In  Ireland  no  cases,  and  in  Scotland  only 
I  four  cases,  appear  to  have  been  brought  before  the  Court.  The 
[gilt  of  the  vexed  7th  section  of  the  Act  of  1854  may  be  stated 
vnder  two  beada  First,  it  enacts  that  special  contracts  by  the 
oocnpanies  avoiding  their  liability  as  insurers  in  respect  of  the 
eamage   of  goods  and  animals  are   to   be  void,  unless  (1)   signed 

(by  the  consignor  in  any  event,  and  (2)  held  "  reasonable "  by  the 
Court  or  a  judge  in  the  event  of  litigation.      Secondly,  it  gives 
the  companies  the  benefit  of  a  limited  liability  in  respect  of  horses 
eatUe,  sheep  and  pigs,  unlu^s  the  consignor  be  willing  to  pay  an  extra 
charge,  in  which   case  the  companies  are  authorised   to  demand  a 
"reasonable  percentage'*  upon  the  excess  of  tlie  value  of  the  animals 
ooiMJgiied. 
^     Btaaiog  over  the  Railway  Companies  Arbitration  Act,  1859,  the 
^■next  statute  of  importance  which  we  arrive  at  is  the  Railways  Clauses 
^m  Acl»  1868.     By  this  act,  which  applies  to  the  companies  only  so  far 
V  IB  expressly  incorporated  by  special  fict»  companies  are  bound  to  erect 
O. — VOL,  1.  d 
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lodges  at  level  crossings,  and  the  Board  of  Trade  may  require  erection 
of  a  bridge  instead  of  a  level  crossing  over  a  public  carriage  road. 
It  is  enacted,  that  public  notice  be  given  of  the  intention  of  the  com- 
pany to  enter  into  vrorking  agreements,  and  that  such  agreement 
shall  have  no  operation  until  sanctioned  by  the  Board  of  Trade,  and 
shall  be  subject  to  revision  by  that  Board, "  if  of  opinion  that  the 
interests  of  the  public  v^ere  prejudicially  affected  thereby."  Provi- 
sions are  also  inserted  for  securing  equal  treatment  of  the  public  in 
the  working  of  steam  vessels,  and  for  the  protection  of  the  interests 
of  navigation  by  the  Board  of  Trade. 

The  Companies  Clauses  Act,  1863,  consolidated  a  number  of  provi- 
sions relating  to  preference  and  debenture  stock. 

In  1864  it  was  attempted  by  two  acts,  called  respectively  the 
Railway  Companies  Powers  Act,  1864,  and  the  Railways  Con- 
struction Facilities  Act,  1864,  to  lighten  the  labour  of  legislation 
by  empowering  the  Board  of  Trade  to  substitute  "  certificates  **  for 
special  acts. 

By  the  former  act  a  "certificate"  may  empower  companies  to  enter 
into  working  agreements  for  the  joint  occupation  of  lands,  to  defer 
the  sale  of  superfluous  lands,  and  to  raise  additional  capital  By 
the  latter  act  a  '* certificate"  may  empower  a  company  to  construct 
a  railway,  with  the  concurrence  of  landowners  and  others  parties 
interested.  A  schedule  of  maximum  chaiges  is  appended  to  the  act 
It  is  purely  discretionary  with  the  Board  of  Trade  whether  they 
shall  grant  "certificates"  under  these  acts;  but  a  certificate,  when 
granted,  has  all  the  force  of  a  special  act. 

The  Railway  Companies  Securities  Act,  1866,  passed  for  the 
protection  of  milway  creditors,  enacted,  that  every  mortgage  deed 
and  certificate  of  debenture  stock  should  bear  upon  it  a  declaration 
by  two  directors  and  a  "registered  officer,"  that  the  amount  borrowed 
is  not  in  excess  of  the  borrowing  powers  of  the  company.  And  the 
Railway  Companies  Act,  1867,  provided  that  companies  unable  to 
meet  their  engagements  may  file  a  "scheme  of  arrangement,"  which, 
when  assented  to  by  creditors,  and  confirmed  by  the  Chancery  Divi- 
sion of  the  High  Court,  has  the  same  effect  as  a  statute.  The 
same  act  contained  a  temporary  provision,  afterwards  continued  from 
year  to  year,  and  finally  made  perpetual  in  1876,  that  the  rolling 
stock  of  a  railway  company  should  not  be  liable  to  be  taken  in 
execution. 

The  lengthy  Regulation  of  Railways  Act,  1868,  which  followed 
closely  upon  the  report  of  the  Royal  Commission  appointed  in  1865  to 
inquire  into  the  whole  subject  of  railway  law,  contains  no  enactment 
of  the  first  importance.  It  may  be  well,  however,  to  direct  attention  to 
some  of  its  provisions.    Railway  companies  became  bound  to  prepare, 
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for  sale  to  shareholders  on  demand,  full   half-yearly  statements  of 

account,  and  also  correct  copies  of  the  shareholdei*s'  address  book. 

The  Boco-d  of  Trade  was  empowered  to  authorise  "  light  railways/' 

— to  be  worked  by  engines  weighing  not  more  than  eight  tons  for 

each  pair  of  wheels,  at  a  speed  not  exceeding  twenty-five  miles  an  hour 

— mod  to  appoint  arbitrators  to  determine  compensation  questions  in 

^ease  of  accident     Compensation  questions,  arisiug  out  of  the  coni- 

Hpul^ry  purchase  of  laod,  were  allowed  to  be  tried  before  a  judge  and 

^nuiy  in  the  same  manner  as  ordinary  actions— a  provision  which  has 

^■been  but  little,  if  at  all,  made  use  of.     With  regard  to   the  carriage 

of  passengers^  it  was  provided  that  the  companies  must  publish  their 

passenger  fares,  must  provide  smoking  carriages,  and  must  establish 

comtnuDication  between  passengers  aod  the  company's  servants  in 

I  every  passenger  train  travelling  more  than  twenty  miles  without 
stopping.  In  the  case  of  a  company  owning  steamers,  it  was  enacted, 
that  the  company  should  make  no  reduction  or  advance  in  the  fares 
charged  in  consideration  of  the  passenger  having  used  or  not  used  the 
company's  railway  or  steam  vessel.  And  the  whole  of  the  Railway 
and  Canal  Traffic  Act,  1854,  was  extended  to  such  steam  vessels  and 
the  traffic  carried  thereby. 

The  Regulation  of  Railways  Act,    1871,   enlarged   the  powers  of  j^^S^'**'" 

Bthe  Board  of  Trade,  first  given  in  1840  and  1842,  with   respect  to  s4A35Vict* 

^Ptbe  inspection  of  railways  and  returos  of  accidents.     By  this  act  the 

^  eompaoies  were  enjoined  to  send  notice  to  the  Board  of  Trade  of  any 

fatal  accident  or  accident  causing  personal  injury,  of  any  collision 

with  a  passenger  train,  and  of  any  passenger  train  leaving  the  rails, 

— the  Boai*d  having  power  to  direct  an  inquiry  to  be  made  into  the 

caoae  of  any  accident  of  which  notice   was   sent.     Moreover,  the 

compamed  became  bound  to  furnish  the  Board  of  Trade  with  annual 

•tatements  of  capital » traffic  and  working  expenditure.     Opportunity 

wa«  taken  to  provide  that  where  railway  companies  contract  to  cany 

across  the  sea  by  a  vessel  not  their  own,  their  liability  should  be  the 

Imme  as  if  the  vessel  belonged  to  them. 
Two  acts  of  importance  were  passed  in  1873,  the  one  being  styled  Re^»uonAcu, 
Regulation  of  Railways  Act»  1873,  and  the  other  bearing  the  short  s«T&37vict 
title  of  the  Railway  Regulation  (Returns  of  Signal  Arrangements, 
Wariting,  &c.)  Act,  1873.     The  latter  act  may  be  dismissed  in  a  a^&«7Vict. 
few  words.     It  directs  that  the  companies  shall  annually  forward 
to  the  Board  of  Trade  fuU  returns  of  the  number  of  cases  in  which 
a  passenger  line  is  crossed  on  the  level,  iu  which  the  requirements 
of  a  railway  inspector  have  or  have  not  been  complied  with  in  rela- 
tion to  safety  points,  &c.,  of  the  number  of  miles  worked  on  the 
I      afaeolnte  and  permissive  blocks  systems  respectively,  and  of  numerous 
other  minute  particulars  appearing  in  a  form  scheduled  to  the  act. 
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The  former  aud  more  important  act  of  the  year  1873  established 
a  new  tribunal,  bearing  the  title  of  ''The  Railway  CommiBsionen." 
They  were  not  to  be  more  than  three  in  number ;  one  to  be  of  expe- 
rience of  the  law,  one  of  experience  in  railway  business.  For  tiie 
third  Commissioner  no  special  qualification  was  named.  The  prin- 
cipal duty  of  the  Commissioners  under  this  act  was  to  enforce  tiie 
observance  of  the  2nd  section  of  the  Railway  and  Canal  Traffic  Act, 
1854,  as  amended  by  the  act  in  some  important  particulars.  The 
Commissioners  had  power  to  enjoin  the  forwarding  of  through  traffic 
at  through  rates — but  this  latter  impoi-tant  power  could  be  set  in 
motion  by  the  companies  only.  The  comprehensive  terms  of  the  2nd 
section  of  the  Act  of  1854,  which,  as  we  have  seen,  enjoin  both  rail- 
way and  canal  companies  to  afford  all  **  reasonable  "  facilities  for  the 
foi-warding  of  their  own  and  through  traffic,  are  to  abstain  from  all 
*'  unreasonable  "  preference  of  any  particular  person  or  traffic,  were 
repeated  verbatim  in  the  Act  of  1873,  and  it  was  left  entirely  to  the 
judgment  of  the  Commissioners  to  decide  what  is  reasonable.  The 
Act  was  temporary  only,  and  expi*essed  to  continue  in  force  for  five 
years  after  the  21st  July,  1873,  "and  thenceforth  until  the  end  of  the 
then  next  session  of  parliament,  but  successive  Expiring  Laws 
Continuance  Acts  kept  it  up  until  the  end  of  1888. 

The  Explosives  Act,  1875,  directs  that  every  railway  company 
carrying  gunpowder  and  explosive  substances  shall  make  bye-laws 
regulating  the  conveyance  of  such  substances ;  such  bye-laws  not  to 
have  any  operation  until  sanctioned  by  the  Board  of  Trade.  A 
"model  code"  under  this  act  was  pi'omulgated  shortly  after  the 
passing  of  it. 

In  1878  the  Railway  Returns  (Continuous  Brakes)  Act,  provided 
that  the  companies  should  twice  in  every  year  furnish  returns  to  the 
Board  of  Trade  respecting  the  use  of  continuous  brakes  on  their  pas- 
senger trains,  the  returns  to  show  the  kinds  of  brakes  adopted,  the 
amount  of  stock  fitted  and  not  fitted  with  continuous  brakes,  the 
number  of  cases  in  which  continuous  brakes  failed  to  act,  and  other 
particulars  appearing  from  an  elaborate  form  scheduled  to  the  Act 
This  statute  is  as  yet  the  only  legislative  outcome  of  the  Report  of 
a  Royal  Commission  on  Railway  Accidents,  which  recommended, 
amongst  other  things,  in  1877,  *'  that  railway  companies  should  be 
required  by  law  to  supply  all  trains  with  sufficient  brake  power  to 
stop  them  within  500  yards  under  all  circumstancea" 

In  1880  the  Employers'  Liability  Act  greatly  extended  the  liability 
of  railway  companies  to  make  compensation  for  personal  injuries 
suffered  by  theu-  servants.  At  common  law,  by  what  was  termed 
the  doctrine  of  "  common  emplojnnent "  it  had  been  laid  down  that  a 
master  was  not  liable  to  his  servant  for  injuries  done  by  a  fellow* 
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Exant,  and  this  rule  was  applied  to  its  full  extent  to  railway  service, 
that  a  porter  could  receive  no  compensation  from  a  railway  com- 
ny  far  the  negligence  of  an  engine-driver,  or  a  point-smanj  or  that 
«.   the  superintendent  of  the  line.     The  act  of  1880   very  greatly 
modifies  in  favour  of  servants,  though  it  does  not  entirely  abolish, 
the  common  law  rule  generally,  and  in  regard  to  railway  service  in 
^Hparticular^  provides  that   fellow-service  shall  be  uo  defence  to  an 
^Kction  by  a  servant  to  recover  compensation  fur  the  negligence  of  a 
^BpiMlmai],  pointsman,  engine-driver,  or  guard. 

^^^tt  1882  the  Post  Office  Parcels  Act,  1882,  made  the  conveyance  of  Postomce 
for  the  Post  Office  obligatory  upon  the  companies  for  a  remune- 
ft-tion  therein  mentioned,  the  companies  to  be  under  no  liability  in 
ct  of  the  conveyance,  and  also  to  have  the  right  of  conveying 
bIs  on  their  own  account. 
In  1883  the  Cheap  Trains  Act  terminated  a  long  standing  contro-  cbwi-trainB 
Yeaj  between  the  Government  and  the  companies  in  respect  of  the 
paasenger  duty.     Since  1844  there  had  been  an  exemption  of  a  special 
kind  of  third*clas3  traffic  from  this  duty,  but  it  could  only  be  gained 
by  the  trains  called  "  parliamentary  trains"  stopping  at  every  station, 
one  of  which  the  companies  were  compelled  to  run  daily*     An  exemp- 
tion for  fai*es  at  not  more  than  one  penny  per  mile  was  substituted, 
and   in  the  case  of  other  fares  in  populous  districts,  the  duty  was 
reduced  from  five  to  two  per  cent.     At  the  same  time  the  obligation 
I      to  run  the  daily  stopping  trains  waa  abolished,  and  for  it  was  substi- 
H|tuted  a  general  obligation  to  provide  sufficient  accommodation  at 
^■Cares  not  exceeding  one  penny  per  mile,  and  also  proper  and  sufficient 
^fvorkmen's  trains.     The  act  also  materially  reduced  the  fares  to  be 
pftid  for  conveyance  of  troops  and  police. 

Finally,  we  come  to  the  Railway  and  Canal  Traffic  Act,  1888,  51   R»iiwAy»ii4 
j52  Vict.  c.  25*     By  this  Act  the  jurisdiction  of  the  Railway  Com-  mM»ion* 
ioners  is  transferred  to  a  new  tribunal,  styled  the  Railway  and  ^^^"^*'*' 
did  Commission,  consisting  of  three  "ex-officio"  Commissioners, 
and  two  ** appointed"  Commissioners.     The  ex-officio  Commifisioners 
are  to  be  judges  of  the  Superior  Courts  of  England,  Scotland,  and 
Ireland,  each  of  them  to  act  only  in  and  for  the  country  for  which  he  is 
nominated  (a) ;  of  the  appointed  Commissioners  one  is  to  be  of  expe- 
rience in  railway  business,  while  for  the  other  no  special  qualification 
ifl  named  (b).     To  the  Commission  thus  constituted  is  transferred  all 
the  jurisdiction  of  the  Railway  Commissioners  under  the  Act  of  1873, 


(#)  Lord  Trmyner  haA  been  nomiimted 
for  gcotUnd,  uid  MuTphy,  J.,  for  Ireluid  ; 
Ibi  jodAB  Uy  act  for  England  has  not  yet 
(SoraStr  21^1, 1868)  been  nominated.' 

(t)  ThtRisht  Hon.  Sir  F>  Peel,  kx.m.o., 
teuA  W.  P.   I^ce»  Esq.  (fonnerlj  chairman 


of  the  Midland  Railway  CompanyJ^  both 
commiBsionera  uuder  the  Act  of  1873 
dnrinp  the  whole  periotl  of  its  continuance, 
have  been  appointed  Commiagimiert  under 
the  Act  of  1888. 
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which  act,  except  as  to  the  Commissioners  and  some  few  other  matters, 
is  made  perpetual — with  the  added  jurisdiction  to  award  damages, 
to  enforce  obligations  arising  under  special  acts,  and  to  enjoin  the 
affording  of  traflSc  facilities  notwithstanding  trnffic  agreements. 
County  Councils  and  Chambers  of  Commerce  and  Agriculture  have 
a  locus  standi,  and  the  power  of  applying  for  through  rates  is  no 
longer  confined  to  the  public.  In  respect  of  undue  preference  the 
burden  of  proving  that  any  preference  is  not  undue  is  expressly 
throvm  upon  the  companies,  "  group  rates  *' are  sanctioned,  and  the 
Commission  is  authorised  to  consider  whether  a  lower  charge  is 
necessary  to  secure  traffic  in  the  interests  of  the  public,  with  the 
important  proviso  that  no  distinction  is  to  be  made  between  the 
treatment  of  home  and  the  treatment  of  foreign  merchandize.  The 
act  also  further  extends  the  application  of  the  Act  of  1873  to  canal 
companies,  and  provides  for  the  inspection  of  canals  and  returns  of 
traffic  by  canal  companies. 

In  addition  to  these  important  amendments  of  the  law,  the  act 
takes  an  entirely  new  departure  in  imposing  upon  all  the  companies 
the  obligation  to  frame  new  classifications  and  schedules  of  rates  for 
goods  and  animals  in  lieu  of  the  existing  classifications  and  schedules 
which  have  been  frequently  denounced  as  imperfect  and  anomalous, 
and  in  entrusting  to  the  Board  of  Trade  under  the  control  of  Parlia- 
ment with  the  duty  of  settling,  after  hearing  parties  interested,  the 
classification  and  schedules  proposed  by  the  companies ;  the  Board 
itself  being  empowered  in  the  last  resort  to  initiate,  carry  forward,  and 
bring  into  operation,  under  the  control  of  Parliament,  classifications 
and  schedules  pi*epared  by  themselves. 

The  35th  section  of  the  Act  empowers  the  Board  of  Trade  to  make 
rules  with  respect  to  the  "form  and  manner"  in  which  the  new  classi- 
fications and  schedules  are  to  be  submitted.  Draft  rules  were  laid 
before  Parliament  as  draft  rules  only  on  the  day  of  the  August 
adjournment  of  the  session  of  1888 ;  and  the  same  rules  with  some 
slight  amendments  were  formally  promulgated  in  November 
following.  These  rules  pave  the  way  for  alterations  of  the  greatest 
importance  by  newly  requiring  maximum  truck  load  rates,  and 
maximum  rates  graduated  according  to  distance  of  traffic  carried. 
See  the  rules,  post,  p.  700. 

It  is  hoped  that  the  more  important  provisions  of  the  numerous 
general  statutes  relating  to  railway  companies  have  now  been 
sufficiently  noticed  for  the  purpose  of  an  Introduction.  Chiefly 
springing  out  of  these  statutes,  but  also  out  of  the  obligations  of  the 
companies  at  common  law,  a  very  large  number  of  cases  have  come 
before  the  Courts. 
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The  subjoiDcd  Alphabetical  Table  of  what  may  be  termed  '*  Leading  Cases  ** 
may,  perfaape,  be  found  useful ; — 


!ft53 


IMS 


1S72 


AaKBi>E£K  B.  Co.  9.  Blakik  ... 
1  Macq,  461,  and  p.  32,  P«>*^^ 

Blakb  r.  Midland  K.  Co 

18  Q.  B.  93,  and  p.  S33,  V^^^ 

Ptm  f.  Great  Nortbeen  R.  Co 

4  B,  .<*  A\  HtKi,  and  p,  034,  post. 

Bt4>wxR  f.  Great  Westiebn  R.  Co«  ... 
L.  N.,  7  a  P,  655,  and  p.  556,  po»t. 

Bi^XJLM  r.  Metropolitan  R.  Co 

L,  R,,^  Ch,  337.  and  p*  48,  post, 

Obabdkx  «.  TowKSKin> 

£.  J?.,  1  Q.  B.  10,  and  p.  513,  post. 


Ig86    0KKAJIT  Matn  COLLrSBT  Co.   f.  Mak- 
CHESTER,  Sheffield  AJfD  Lihcoln* 

aitrRE  R.  C<K ...,......»,...- 

Z.  tL,  1 1  ^jP/^.  Vojt.,  97,  and  p.  4S7,  po«t ; 
3  3>r,  .f-  J/fl^.  441,  and  p.  476,  po8t. 


|flS6 1  Dkittov  n  Great  Northern  11.  Co.. 
5  E.  *t  B.  860,  and  p.  637,  post. 


£ABTERX  C0UKTIK8  B,  Co.  r.  HaWKK.*?., 

h  H.L^a  331*  and  p.  157,  post» 


ats 


ISfil 


KTSttSHED  r.  L.  AKD  N.  W.  B.  Co. 

L.  B.  3  iii>/>.  Coi*  1039,  and  p.  449,  po^^* 


F0«  <r.  HaRBOTTLE    

3  Hfurf.  461 ,  and  p,  40,  po»t- 


GABDNBRr.  L.  C.  AlfD  D.  E.  Co 

L,  B.,  2  Oi.  201.  and  pw  127,  f^^^ 


Gorr  r.  Great  Northern  R.  Co.  ....- 
8  £.  ,f  E,  672.  and  p.  654,  po»t. 

Qbsat  Wbbtbbn  R.  Co*  «?.  Bekkett 
X.  A,  2  ^.  X,  27,  and  p.  240,  post. 


GaKAT  Webteen  R.  CO.  V.  May 

JL  J?M  7  -ff.  L.  283,  and  p.  334,  po«t. 


unEAt  Western  R.  Co.  u.  Suttok    ,,.... 
X.  i?.,  4  ir  X.  226,  and  p.  407,  p<*st. 

Hai-l  ti.  London,  Brighton  and  South 

Coart  R.  Co ' 

X.  R„  \IQ.B,  A  605,  and  p.  602,  post. 


A  railway  director  can  take  no  benefit  from  a  railway 
contract. 

Damages  under  Lord  Campbeirs  Act  are  confined  to 
injuries  of  which  a  peconlaiy  estimate  can  be 
made,  but  the  loss  of  an  extra  provision  which  the 
deceased  mi>^ht  have  been  reasonably  expected  to 
have  made  for  his  family  may  be  taken  into  account. 

The  company,  as  carriers  of  animals,  are  not  respon- 
wblefor  injuiy  caused  to  the  animals  by  their  own 
vice  or  unmlinesis. 

A  tingle  shareholder,  who  has  become  such  lor  the 
purpose  of  litigation,  may  maintaiu  an  action 
against  the  company. 

A  bye-law,  imposing  a  penalty  for  travelling  without 
fare  paid,  can  only  be  eriforced  in  case  of  an 
attempt  to  defraud* 

Rates  need  only  be  equal  between  the  same  points 
of  arrival  and  departure,  bat  rates  unequal 
between  such  poiDts  may  be  restrained  as  unduly 
preferential. 


The  time-tables  of  a  company  constitute  a  contract 
with  the  public  that  all  trains  ^ball  start  as 
therein  specified. 


A  company  ogreeing  to  buy  land  will  l>c  compelled 
to  carry  out  their  contract,  although  the  laud  be 
not  rotpiired  for  the  purpose  of  the  railway. 

An  unequal  charge  is  none  the  less  illegal  though 
It  be  made  to  support  competition, 

lu  the  absence  of  illegality,  oppression  or  fraud,  the 
Court  will  decline  to  interfere  between  directors 
and  shareholders. 

Unpaid  debenture  holders  are  not  entitled  to  seise 
the  rentd  and  sale  proceeds  of  superftuous  lands, 

A  railway  company  is  liable  to  an  actii»u  of  false 
imprisonment  for  a  wrongful  arrest  by  a  servant 
in  the  course  of  his  employment. 

The  respective  rightu  of  the  company,  and  the  owners 
or  lessees  of  mines,  are  regolated  solely  by  the 
RoUways  Clauses  Consolidation  Act. 

When  land  wMoh  hat  been  used  for  the  purposes  of 
the  railway  is  ab&ndoned  by  the  company,  it  be- 
comes superfluous  land  and  must  be  sold,  or  in 
default  vests  in  adjoining  owners. 

Overcharges  to  earners  in  respect  of  packed  parcels 
can  be  recovered  from  the  company  by  action. 

Station  and  similar  accommodation  may  be  charged 
for  as  a  terminal  charge. 


Ivi 


INTRODUCTORY  OUTLINE. 


A.D. 
1869 


1861 

1842 
1849 

1849 
1876 


1871 


1872 


1875 


1876 


1870 


1846 


1863 


1876 


1883 


Hamxebshith  R.  Co.  v,  6aAin> 

Z.  i2.,  4  ff,  L,  171,  and  p.  231,  posL 


The  damage  in  respect  of  which  oompenwtion  it 
claimed  from  a  railway  company  injariooflly 
affecting  land  mnst  arise  from  the  constraction, 
not  the  working  of  the  railway. 

Hatkes  V  Hatkes The  notice  to  treat  given  by  a  railway  company  toa 

1  Dr,  ^  Sm,  426,  and  p.  176,  po»t.  I     landowner  does  not  of  itself  constitate  a  contract, 

60  as  to  entitle  the  company  to  specificperformanoe. 


HiKTOK  V,  DiBBIN 

2  g,  B.  646,  and  p.  600,  po^t. 

HuTTON  r.  London  and  S.  W.  R.  Co. 
7  ffarCf  269,  and  p.  198,  post. 


Johnson  v.  Midland  R.  Co 

4  Bx,  367,  and  p.  643,  post. 

Le  Blanche  v.  L.  and  N.  W.  R.  Co 

L.  i?.,  1  a  P,  D,  286,  and  p.  637,  po«t. 


Lee  r.  Lancabhibe  &  Yobkshibe  R.  Co. 
L,  R.,  6  Ch,  627,  and  p.  698,  post.^ 


M*CAWLET  r.  FX7BNE88  R.  CO 

L,  R.f  8  g,  B,  67,  and  p.  668^  post. 


M'QUEEN  V.  Obbat  Westebn  R.  Co 

Z.  i?.,  10  Q,  B,  669,  and  p.  680,  post. 


MOBITT  V.  NOBTH  EABTEBN  R.  CO 

Z.  i?.,  1  g.  B,  D,  308,  and  p.  674,  post. 


MiTNNS  r.  Iblb  of  Wight  R.  Co 

i.  JR.,  5  Ch.  414,  and  p.  194,  post. 


NoBTH  Bbitish  R.  Co.  r.  Tod 

12  CI,  *  F,  722,  and  p.  889,  post 

Peek  v,  Nobth  Staffobdshibe  R.  Co. 
10  II,  L.  a  473,  and  p.  666,  post. 


PoBTAL  r.  EiansNB 

L.  i?.,  1  C.  P.  D.  201, 664,  and  p.  91,  post. 


PouKTNiT  ».  Clayton 

X.  R.,  11  C.  B.  D,  820,  and  p.  886,  poet 


The  Carriers  Act  protects  the  carrier  from  liabilitj 
for  loss  caused  by  gross  negligence. 

The  works  of  a  railway  company  injuriously  ailect- 
ing  land  may  be  commenced  before  oompenaation 
is  paid. 

A  railway  company  are  only  bound  to  cany  accord- 
ing to  their  profession. 

The  positive  words  of  the  ordinary  engagement  of  a 
time-bill  to  |»y  every  attention  to  ensure  punc- 
tuality, override  the  negative  provision  that  the 
company  will  not  be  re^nsible  ;  and  a  company 
is  liable  for  nnpunctuality  caused  by  negligence, 
notwithstanding  the  negative  provision. 

A  receipt  in  discharge  of  claim  in  full  is  not  con- 
clusive so  as  to  preclude  an  injured  passenger  from 
suing  a  railway  company  for  further  compensation. 

A  contract  by  which  a  drover  travels  with  cattle  at 
his  own  risk  exempts  the  company  from  all  liability 
for  negligence. 

To  make  a  case  for  the  jury  in  support  of  a  reply  of 
felony  under  the  Carriers  Act,  it  is  not  enough  to 
show  that  the  carriers'  servants  had  greater  fadllty 
of  access  to  the  goods  lost  than  any  other  persons. 

The  Carriers  Act  protects  the  carrier  from  liability 
for  loss  of  or  injury  to  goods  negligently  carried 
beyond  their  destination, 

The  right  of  the  public  to  use  or  travel  on  a  railway 
will  be  postponed  to  the  right  of  an  unpaid  vendor, 
who  may  obtain  an  order  for  a  sale,  but  not  an  in- 
junction, until  sale,  to  prevent  the  running  of 
trains. 

The  plans  of  the  line  are  not  binding  upon  land- 
owners, except  so  far  as  Uiey  are  made  part  of 
the  special  act. 

Special  contracts,  exempting  railway  companies 
from  liability  for  loss  of  or  injury  to  goods  or 
animals,  must  be  signed  by  the  consignor,  and 
cannot  be  enforced  unless  held  reasonable  by  the 
Court. 

A  railway  director  is  liable,  on  teire  faeioi^  to  a 
creditor  of  the  company,  up  to  the  value  of  his 
statutory  qualification,  although  no  shares  have 
been  allotted  to  him. 


The  purchaser  from  a  company  of  superfluous  land, 
oompulsorily  purchased  by  them  with  minerals 
acquires  no  right  of  subjacent  support. 


LEADING  CASES. 
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A.D. 

1874 


1869 
1851 

1867 

1881 

18n 

1856 

1860 

1853 
1859 


FOWVLL    DUFFBYN   STEAM    COAL    Ck).  V. 

Taff  Valb  R.  Co 

L,lL,9Ch.  331,  and  p.  442,  post. 

RXADHEAD  V.  MIDLAND  R.  CO 

X.  72.,  4  g,  B.  379,  and  p.  694,  post. 

R.  V.  LOKDON  AND  BBIOHTON  R.  Co 

6  Bailvoay  CiueSt  440,  and  p.  664,  POSt. 

RiCKET  V.  MXTBOPOLITAN  R.  Co 

L.  B,y  2  H.  L,  175,  and  p.  213»  POst. 


South  Eastbsn  R.  Co.  t?.  Railway  Com- 

MI88I0NKBS 

L.  R.,  6  Q.  B,  D.  586,  and  p.  486,  post. 

Thomas  v,  Rhtmney  R.  Co 

X.  i2.,  6  Q.  B.  366,  and  p.  643,  post. 

Vance  v.  East  Langashibe  R.  Co 

BK.4'J.  50,  and  p.  69,  post. 

Yauohan  r.  Taff  Vale  R.  Co 

29  L.  /.,  Eos,  247,  and  p.  667,  post. 


ToBK  AND  K.  Midland  R.  Co.  v,  Reg.. 
I  £,4'  B,  858,  and  p.  871,  post 


ZUNZ  r.  South  Eabtebn  R.  Co 

L.  K,  4  g,  B,  539,  and  p.  646,  post. 


The  statutory  right  of  the  public  to  use  a  railways 
a  highway  wUl  not  be  enforced  in  practice. 


A  railway  company  carry  passengers  not  as  insurers 
but  under  a  contract  to  take  due  care. 

In  assessing  a  railway  to  the  poor  rate,  the  rate  must 
be  founded  upon  the  parochial  principle,  and  not 
upon  a  mileage  calculation. 

Compensation  under  the  Lands  and  Railways  Clauses 
Acts  is  recoverable  only  in  respect  of  such  damage 
to  the  land  itself  or  to  some  interest  therein,  as 
would  have  been  actionable  if  it  had  not  been  done 
in  the  exercise  of  the  powers  under  those  acts. 

A  company  may  be  ordered  to  give  facilities  for 
receiving  traffic  at  any  existing  station,  notwith- 
standing that  the  execution  of  the  order  may 
necessitate  some  structural  alterations  of  the 
station. 

A  contract  to  carry  over  the  line  of  another  company 
renders  the  contracting  company  liable  for  damage 
happening  by  the  default  of  the  forwarding  com- 
pany. 

Directors  will  be  restrained  from  defraying  the  ex- 
penses of  an  extension  bill  out  of  the  funds 
of  the  company,  but  not  from  promoting  the  bill 
itself. 

A  railway  company  authorized  by  statute  to  run 
locomotive  engines  is  not  liable,  in  the  absence  of 
negligence,  for  injury  done  to  land  adjoining  the 
line  by  sparks  thrown  out  from  such  engines. 

A  mandamus  does  not  lie  to  compel  a  railway  com- 
pany to  construct  its  line. 

Special  contracts  exempting  the  companies  from 
liability  for  loss  of  or  injury  to  goods  or  animals, 
happening  on  the  lines  of  other  railway  companies, 
are  not  within  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act. 


tt._V0L.  t 


ADDENDA    ET    CORRIGENDA 

UP    TO    MARCH    llTH,  1889. 


At  p.  XYiii  (in  the  Table  of  Cases)  for  "  xlv,"  the  reference  to  Butler  v.  Manchester^ 
Sheffield,  and  lAncolnshire  R,  Co,,  read  "515." 

At  p.  98  add.  In  Mutter  v.  Eastern  and  Midlands  R.  Co,,  69  L.  T.  117,  it  was  held 
that  the  right  under  sect.  28  of  C.  C.  Act,  1845,  to  inspect  includes  a 
right  to  take  copies. 

At  p.  104  add.  Nanney  v,  Morgan  is  now  reported  L.  R.  37  Ch.  D.  346  ;  67  L.  J.,  Ch. 
311 ;  36  W.  R.  677  ;  58  L.  T.  328. 

At  p.  104  add.  As  to  invalidity  of  transfer  of  stock  by  one  only  of  two  holders,  see 
Barton  v.  ^^orth  Staffordshire  R.  Co.,  L.  R.  88  Ch.  D.  458,  where  one  of 
two  trustees  forged  the  name  of  the  other,  who,  with  a  new  trustee, 
obtained  an  order  for  the  replacement  of  the  stock. 

At  p.  146  add.  A  railway  company  must,  under  sect.  46  of  the  Railways  Clauses  Act, 
1845,  repair  the  road  over  a  bridge,  as  well  as  the  bridge  itsell  May  or  ^ 
4r.,  of  Bury  v.  L,  and  Y.  R,  Co.,  L.  R.,  20  Q.  B.  D.  485  ;  67  L.  J.,  Q.  B. 
280  ;  59  L.  T.  193  ;  36  W.  R.  492— C.  A. 

At  p.  180,  note  (/),  add,  "  See  this  case  distinguished  in  Birmingham  and  District 
Land  Co,,  L.  R.  36  Ch.  D.  650,  afP.  by  C.  A.  40  Ch.  D.  268. 

At  p.  333  add.  A  conveyance  of  superfluous  land  provided  that  the  purchase-money 
should  not  be  payable  until  two  years  after  the  period  limited  by  statute 
for  sale.  Upon  re-sale  by  the  purchaser,  it  was  objected  that  the  convey- 
ance by  the  railway  company  was  not  an  absolute  sale  within  sect.  127 
of  the  Lands  Clauses  Act,  1845 ;  and  it  was  held,  on  the  authority  of 
dicta  in  OomnCs  case,  that  the  title  was  not  one  which  the  Court  should 
force  upon  a  purchaser. 

In  Re  Thaackray  and  Young's  Contract,  L.  R.  40  Ch.  D.  34 ;  58  L.  J. 
Ch.  72,  per  Chitty,  J. 

At  p.  362  add.  The  duty  of  a  company  whose  railway  crosses  a  public  road  at  a  level 
is  to  erect  and  maintain  such  gates  as  will  fence  in  the  railway  and  keep 
from  off  it  cattle  and  horses  passing  along  the  road ;  so  that  a  company 
which,  in  addition  to  broad  gates  for  carriages,  horses,  and  cattle,  erected 
narrow  gates  for  foot  passengers  insufScicnt  to  exclude  horses  and  cattle, 
was  held  liable  to  the  owner  of  horses  straying  on  the  road  and  breaking 
through  them. 

Charman  v.  S.  E,  R,  Co.,  L.  R.  21  Q.  B.  D.  524  ;  57  L.  J.  Q.  B.  596— C.  A. 

At  p.  486  add,  A  prohibition  issued  on  March  4th,  1889,  in  the  Distington  case,  on 
the  ground  that  the  Railway  Commissioners  had  misconceived  the 
meaning  of  sect.  2  of  the  Railway  and  Canal  Trafl^c  Act,  1854,  in  holding 
that  it  applied  to  rates  irrespectively  of  a  preference. 

n.— VOL.  I.  f 


Ix  ADDENDA  ET  COBBIGENDA. 

At  p.  487  add.  The  2Dd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  is  not 
infringed  by  a  railway  company  which  owns  two  separate  docks  twenty 
miles  apart  and  a  line  of  railway  connected  with  one  of  sach  docks 
(and  thereby  constituted  a  railway  company  within  the  meaning  of  the 
Railway  Companies  Act,  1867)  charging  preferential  dock  does  to  the 
prejudice  of  one  shipowner  osing  the  docks  not  connected  with  the  line 
of  railway,  in  favour  of  other  shipowners. 

EaH  and  West  India  Dock  Co.  ▼.  Shaw,  SavUl  and  Albion  Cb^  L.  R. 
39  Ch.  D.  624. 

At  p.  519  add,  A  person  crossing  a  railway,  at  a  place  where  there  is  no  authorised 
level  crassing,  in  assertion  of  a  right  of  way  which  existed  before  the 
construction  of  the  railway,  cannot  be  convicted  by  justices  for  tres- 
pnssing  on  the  railway,  inasmuch  as  he  sets  np  a  hand  fide  claim  of 
right,  which  ousts  the  jurisdiction  of  the  justices. 

Nor  is  the  right  of  way  extinguished  by  the  construction  of  the 
railway. 

Cole  V.  MiU»,  67  L.  J.  M.  C.  132. 

At  p.  522  add.  Where  an  a<;reement  between  two  railway  companies  contains  a 
)ir() vision  that  nil  matters  in  dispute  between  them  shall  be  referred  to 
arbitration,  the  true  oi)cnition  of  sects.  4  and  26  of  the  ^ilway  Com- 
panies Arbitration  Act,  1859,  is  to  make  it  obligatory  on  the  courts,  if 
the  right  is  a^^stTteil  by  either  company  at  the  proper  time,  to  refer 
the  matter  to  arbitration  under  the  provision  in  the  agreement ;  but  it 
does  not  deprive  the  Court  of  jurisdiction  to  try  the  case  where  neither 
party  asserts  the  right  to  have  it  referred  to  arbitration. 

L.  C.  ,J-  D,  B,  V.  X  E,  B,  Co.,  L.  R.  40  Ch.  D.  100 ;  68  L.  J.  Ch.  75— 
C.  A. 

At  p.  542  add,  Tne  23rd  section  of  the  Act  of  1867,  by  which  mortgage  debts  of  a 
company  have  priority,  does  not  entitle  the  mortgagees  to  payment  in 
priority  out  of  proceeds  of  superfluous  lands  sold  on  application  of  judg- 
ment creditors. 
mil  V.  Bamsley  B.  Co.,  In  rr,  L.  R.  40  Ch.  D.  119— C.  A. 
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RAILWAY  BILLS  THROUGH  PARLIAMENT. 
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1.  Legal  Position  of  Promoters. 

A.  BODY  of  persons  associated  together  for  the  purpose  of  pro- 
moting a  railvfay  bill  in  Parliament  has  no  recognized  legal  existence 
88  such  ;  and  although  such  persons  may  register,  and  in  some  very 
few  cases  have  r^stered,  under  the  Joint  Stock  Companies  Acts, 
they  are  by  no  means  bound  to  do  so,  whether  their  associations 
consist  of  more  than  twenty  persons  or  not.  The  prohibitory  clause 
of  the  Joint  Stock  Companies  Act,  1862,  which  provides  that, 
without  registration  under  that  act,  no  association  consisting  of  more 
than  twenty  persons  shall  be  formed  for  the  puipose  of  carrying 
on  business  that  has  for  its  object  the  acquisition  of  gain  by  the 
company  (a),  has  no  application  to  the  promoters  of  a  bill.  Such 
persons  are  associated  together  not  for  the  purpose  of  carrying  on 
a  business,  but  for  the  purpose  of  obtaining  the  permission  of  the 
Legi;slature  to  carry  on  a  business  which  cannot  be  carried  on  without 
such  permission.  If  the  permission  be  given,  it  is  embodied  in  a 
special  act  of  Parliament,  which  incorporates  the  promoters,  and 
dispenses  with  registration  under  the  Joint  Stock  Companies  Acts,  (6). 
The  exception,  by  s.  199  of  the  Joint  Stock  Companies  Act,  1862, 
of  railway  companies  from  the  liability  to  be  wound  up  as  unregistered 


(a)  25  &  26  Vict  c  89,  s.  4. 
{h)  lb.     By  an  act  passed  in  1844,  7  & 
8  Tiet.  c  110,  8.  4,  promoters  were  required 

H. — ^VOL.  L 


1.  Promottrs, 


Promoten  need 
not  be  registered. 


to  be  registered  provisionally,  but  that  act 
was  repealed  by  the  Joint  Stock  Com- 
panies Act  of  1862. 

B 


CHAP.  L — ^THE  FORMA'nON  OF  RAILWAY  COMPANIES. 


1,  Promnten. 


companies  applies  only  to  companies  whose  principal  object  is  the 
construction  of  a  railway  (c). 
iwlrtllerar"'^  It  may  now  bo  considered  as  settled,  notwithstanding  former 
decisions  to  the  contrary  effect  ((?),  that  the  promoters  of  a  railway 
bill  are  not  partners  (e)  and  have  no  common  power  of  binding  each 
other  by  such  a  relation.  The  liability  of  each  promoter  for  the  act 
of  his  fellows  will  dei>end  therefore  not  on  the  law  of  partnership,  but 
on  that  of  principal  and  agent  (/).  The  liability  of  promoters  to 
each  other  will  depend  upon  the  law  of  guarantee  as  well.  Where 
the  secretary  of  a  projected  railway  company  by  the  authority  of  the 
promoters,  and  by  means  of  a  cheque  signed  by  two  of  them,  obtained 
an  advance  from  the  plaintiff  to  be  repaid  out  of  calls,  and  no  calls 
were  made  owing  to  the  abandonment  of  the  undertaking,  it  was 
held  that  the  advance  was  made  upon  the  personal  responsibility 
of  the  two  promoters  who  signed  the  cheque,  and  that  the  plaintiff 
could  recover  the  amount  advanced  from  those  promoters  (g). 


2  p    reuo/nm  ^*  ^^^9^'^^  ^f  ^'^^  ^'^^  through  tlie  House  of  Commons. 

' '^«.*^*"'"         Since  183G  private  bills  have  been  entrusted  to  "parliamentary 

Parliamentary     agents,"  who   are,  SO  far  as  the  House   of  Commons  is  concerned 

*^^  subject  to  rules  framed  by  the  Speaker.     The  rules  now  in  force  bear 

date  March,  1873,   and  require  that  the  agent  shall  be  personally 

responsible  to  the  House  for  the  observance  of  the  rules  and  for  the 

payment  of  fees.     In  1876  a  Joint  Select  Committee  of  the  two 

Houses  recommended  that  fitness  for  the  office  of  parliamentary  agent 

should  be  tested  (with  the  fullest  protection  for  vested  rights)  by  a 

special  examination  (/<). 

?J.uSi'"fn"o  ^'^^   practice   of  Parliament  is  mainly  based   on  the   "Standing 

HonjM^s  of  i»ariia.  Ordcrs,"  which  are  issued  in  a  revised  form  shortly  after  the  close  of  each 

session.     It  is  proposed  to  give  a  short  summary  of  the  Standing  Orders 

which  were  issued  after  the  August  atljoumment  of  the  session  of 

1888,  and  which  are  applicable  to  bills  to  be  promoted  in  1889.     It 

will  be  convenient  to  adhere  to  the  arrangement,  followed  in  former 

editions  of  this  work,  of  considering,  in  the  first  place,  the  progress 

of  the  bill  through  the  Commons.     It  may  be  remarked  that  the 

(c)  Pie    Rmnouth  Dock  Co.,  L.  R.,    17  Bailty\.  Macaiilaij,  IS  Q.  B.  815;  Nevins 

Eq.  181  ;  43  L.  J.,  Ch.  110.  v.  Hnulrrstm,  6  Rail.  Gas.  684. 

(rf)  Holmes  v.  JJiffffins,  1  B.  &.  C.  74  ;  (g)  Scott  v.  Lord  Ebury,  L.  R.,  2  C.  P. 

lAiras  V.  Jlrarh,  1    M.    k  0.    417.     Sto  255;  30  L.  J.,  C.  P.  161. 

those  cases  cxplaineil,  LincUoy  on  Partner-  (h)  See  esjiecially  Mr.    Warner's   Evi- 

sliip, )).  33.  (lencc,  llcport,  p.  40.     As  to  Parliamentary 

(/)  Reyntll  V.  Lewis,  15  M.  k  W.  517  ;  ])racticc  generally,  see    May  on  the  Law 

CapjKr's  cnsr^  1    Sim.,  N.  S.  178.     And  and  Usage  of  Parliament,  WiU's  Practice 

see  JlrUjht  v.  ITutton,  3  Honso  of  Lords*  of   the     Keferces*     Court,    Clifford     and 

Cases,  368,  \\cx  Lord  Wensleydnle.  Stephens  on  the  Practice  of  tlie  Referees* 

( f)  See  Jiarker  v.  Stcail,  3  C.  B.  946  ;  Court. 


SECT.  2. — PKOQRE.SS   OF  BILL   THROUGH    PAKLTAMENT. 


Standing  Orders  of  the  two  Houses,  at  one  time  very  dissimilar,  are 
now  rery  much  assimilated  both  in  substance  and  arrangement  (i). 

By  tiie  privilege  of  the  House  of  Commons,  all  bills  which  involve 

pecuniary  charge  upon  the  Queen*s  subjects  originate  in  that  House ; 

and  consequently   railway   bills   w^ere   formerly  passed   first  in  the 

Commons.     But  in  1858  it  was  resoh^ed  by  the  Commons  not  to 

on  its  privileges  with  regard  to  any  clauses  in  private  bills  sent 

^the  House  of  Lords^  which  refer  to  tolls  and  charges  for 

formed,  and  are  not  in  the  nature  of  a  tax  (j),  so  that 

railway  bills  may  now  originate  in  either  House, 

At  the  commencement  of  each  Session  the  Chairman  of  the  Com- 
^mittee  of  Ways  and  Means  seeks  a  conference  with  the  Chaimian  of 
?ommitteos  of  the  House  of  Lords,  for  the  purpose  of  determining  in 
which  House  the  respective  bills  should  be  first  considered  (k). 

It  mast  be  remarked,  that  no  private  bill  can  be  bronglit  into  the 

House  of  Commons  but  upon  a  petition  fii-st  presented,  which  has 

been  duly  deposited  in  the  private  bill  office  (0,  and  indorsed  by  one 

of  the  examiners,  with  a  printed  copy  of  the  proposed  bill  annexed. 

j^And  such  petition  must  be  signed  by  the  suitors  for  the  bill  {711).     In 

^■Ihe  House  of  Lords,  however,  railway  bills  are  excepted  from  the  rule 

^H^ch   requires  a  petition  to  be  presented  for  leave  to  bring  in  a 

^^Bv&te  bilL     But  a  printed  copy  of  every  railway  bill,  proposed  to  he 

introduced  into  either  House,  must  be  deposited  in  the  office  of  the 

Jerk  of  the  Parliaments,  on  or  before  the  l7tli  December  {ri). 

We  will  now  notice  the  principal  preliminary  matters  retjuired  by 

be  Standing  Orders  of  both  Houses,  compliance  with  which  must  be 

red  before  one  of  the  examiners  of  petitions  for  private  bDls  (o), 

efore  any  railway  bdl  can  be  introduced  into  either  the  House  of 

^mroons  or  the   House   of  Lords*      The    requirements  of    these 

Standing  Orders,  which,  except  where  specially  noticed,  are  the  same 

both  HoojBes,  will  be  summarized  in  the  following  order  : — 

A.  Notices  by  advertisement. 

B.  Notices  and  applications  to  owners,  &c.  of  lands  and  houses. 

C.  Deposit  of  documents. 

D.  Form  of  plans  and  books  of  reference. 
K  Entimates  and  deposit  of  money  and  declarations. 


originate. 


Doi  {<U'd  on  eon* 
rlintrtiM'iiofcHiru 


rdltioU  fur  bill 
ill  Coiiyuoiis. 


Not  ill  Lordi. 


Standing  Onlersh 
coiojiljajitt-  with 
which  umai  be 

l>!i>VCd  liefcHX" 

l-JUUuhlHTH. 


|»}  TIm  Stiodiog  Ordcns,  so  r«r  oj  they 
BJlumT  bills,  of  the  two  Houses,  iiro 
ftt  length  ill   vol.  IL,  after  the 
And  ForoajSw     StAnding  Uidur«  3 
I  in   both  HoQseH  nlmost 
•  iig  Onlern  1 1 2—1 32  o  f  the 
^liond   to   Nos,    153—170    of 
DJiK,   with   sonic   variatioti  b«- 
tiro.      The     IntroductiotJ    to 
f«  "SUftding  Orders,"  which  ia  pub- 
HQnaall?,    sihows    t!onci!i€ly    wh^t 


tuneudmeiitH  Imve  been  made  in  each 
^ssioi). 

(/)  C.  S,  0.  226. 

{k)  C.  S.  0.  79. 

{1}  A  list  of  pelitioMs  Ls  there  Ic^ept, 
ii>  the  order  of  their  deposit,  called  **Tlie 
Oenenil  List  of  Fetitionfi,"  and  each  peti- 
tion is  numbered.     C.  S.  O.  229. 

(m)  C.  a  0.  193. 

(ii)  L.  S.  (X  L.  32. 

{o)  C.  S.  0.  a— 68  ;  L.  S.  O.  3—68. 

B  2 


CHAP.  T. — THE  FORMATION  OF  RAILWAY  COMPANIES. 


2.  Progrf*8  oflittl 
through  Vvm- 


Noticet  to  sUte 
objects  of  appli- 
cation and 
puwers  intended 
to  be  applied  fur. 


Notices  to  con- 
tain names  of 
parishes,  &e. 


Publication  of 
notiivA  in  Ga- 
xettes  and  news- 
]ia)H*ni. 


A.   Notices  by  AdveHisement. 

It  18  required  by  the  Standing  Orders  of  both  Houses  (p),  that  in 
all  cases  where  application  is  intended  to  be  made  for  a  bill  relating 
to  making,  maintaining,  varying,  extending  or  enlarging  any  railway, 
notices  shall  be  given  stating  the  objects  of  the  intended  application, 
and  the  powers  intended  to  be  applied  for ;  and  if  it  be  intended 
to  apply  for  powers  for  the  compulsory  purchase  of  lands  or  hoxises, 
or  for  extending  the  time  granted  by  any  former  act  for  that 
purpose,  or  for  powei*s  of  amalgamation,  sale  or  lease,  or  for  powers 
to  enter  into  working  agreements  or  traffic  arrangements,  or  to 
amend  or  repeal  former  acts ;  or  to  levy,  alter  or  affect  tolls,  or 
to  confer,  vary  or  extinguish  any  other  rights  or  privileges  ; — the 
notices  shall  specify  such  intention,  and  the  whole  of  the  notice 
relating  to  the  same  bill  shall  be  included  in  the  same  advertisement, 
which  shall  be  headed  by  a  short  title  descriptive  of  the  undertaking 
or  bill. 

These  notices  must  contain  a  description  of  all  the  termini, 
together  with  the  names  of  the  parishes  and  places  through  which 
the  work  is  intended  to  be  made,  maintained,  varied,  extended  or 
enlarged,  or  in  which  any  lands  or  houses  intended  to  be  taken  are 
situate ;  and  must  also  stat«  the  time  and  place  of  deposit  of  the 
plans,  sections  and  books  of  reference  (q). 

They  must  be  published  in  the  Gazettes,  and  also  in  the  local 
newspapers  in  the  October  and  November  (but  not  after  the  27th 
November)  preceding  the  application  for  the  bill  (r). 


Application  to 
owners,  Lv.  on 
or  before  Decem- 
Url5. 


B.  Notices  and  Ai^plications  to  Oivnera,  Jtc. 

On  or  before  the  1 5th  December  preceding  the  application  for  the 
bill,  application  in  writing  must  be  made  to  the  owners,  lessees  and 
occupiers  of  all  lands  and  houses  intended  to  be  taken,  or  which  may 
be  taken  as  being  within  the  limits  of  deviation  defined  upon  the 
plan.  The  form  of  application,  which  is  very  explicit,  requests  the 
party  to  whom  it  is  sent  to  signify  his  assent,  dissent  or  neutrality  on 
or  before  a  day  named  (•*).  Separate  lists  must  afterwards  be  made, 
distinguishing  parties  assenting,  dissenting,  signifying  neutrality  and 


(jp)  C.  S.  0.  8  ;  L.  S.  0.  3.  C.  S.  O. 
3  rcnuires  the  notice  to  state  tlie  time  nt 
whicn  copies  of  the  bill  will  be  dopoditcd 
in  the  Pnvate  Bill  Office. 

iq)  C.  S.  0.  4  ;  L.  S.  0.  4.  This  order 
has  been  much  altered  in  the  issue  of  tlie 
present  session. 


(r)  C.  S.  0.  9 ;  L.  S.  0.  9. 

(*)  C.  S.  O.  11  ;  L.  S.  0. 11.  C.  S.  0. 19, 
and  L.  S.  0.  19  require  the  notices  to  be 
accomjianied  by  a  copy  of  the  Standing 
Orders  regulating  the  time  and  mode  of 
presenting  petitions  in  opposition  to  bills. 


SECT.  2, — PROGRESS  OF  BILL  THROUGH  COMMONS* 

returning  do  answer  if).     If  a  work  already  autborized  is  intended  to 
be  relinquished,  notice  in  writing  must  be  given  of  the  bill  (it). 

C.  Deposit  of  Documents. 

On  or  before  the  Wth  November,  plans,  books  of  reference  and 
sections,  accompanied  by  ordnance  or  published  maps  Avith  the  lines 
of  railway  delineated  thereon,  must  be  deposited  for  public  inspection 
at  the  offices  of  the  clerks  of  the  peace  of  every  county  in  England 
or  Irekind,  or  in  the  offices  of  the  principal  sheriff  clerks  of  every 
county  in  Scotland  (x).  And  it  is  provided  by  a  statute  of  early 
date  that  these  officials  nmst  receive  and  keep  the  documents,  and 
permit  inspection,  under  a  penalty  of  five  pounds,  to  be  recovered 
in  a  summary  way  (y)*  Copies  of  all  plans,  books  of  reference  and 
sections,  aca^mpanied  by  a  map,  must  be  deposited  at  the  office  of 
the  Board  of  Ti-ade  u),  and  the  Private  Bill  Office  in).  If  the  pro- 
posed work  be  on  tidal  lands,  additional  copies  must  be  deposited 
At  the  office  of  the  Harbour  Department  of  the  Board  of  Trade  (h) ; 
and  if  any  poition  of  the  work  be  in  the  metropolis,  or  affect  burial 
grounds,  copies  relating  to  such  portion  must  be  deposited  at  the 
office  of  the  Metropolitan  Board  of  Works  or  Home  Office,  as  the 
■se  may  be  (c)* 

It  is  further  provided  as  follows  : — 

On  or  before  the  30th  day  of  November,  a  copy  of  go  much  of  the  mi^  plans 

ind  Mctiona  as  reUtea  to  each  parish,  iu  or  through  wlilch  the  wurk  in  intended 

tf>  be  nuidc*  maintained,  varied^  extended  or  enlarged,  ur  in  wliich  imy  lands  ov 

hfnmem  intended  to  be  taken  are  sitHate,  together  with  a  cojiy  of  so  much  of 

^^Jbe  book  of  reference  as  relates  to  »nch  parbh,  shall  be  deposited  with  the  parish 

^Rlerkof  each  such  pamh  in  England  ;  or,  in  the  caae  of  any  ex tni- parochial  place, 

^■Wtth  the  parish  clerk  of  somt*  piirish  immediately  adjomiiijf  thereto  ;  or,  in 

^■eaie  of  ajjy  place  within  tht?  limits  uf  the  metropolis^  an  defined  by  the  **  Metn>. 

^■^poli*  Management  Act,  1855,"  with  the  clerk  of  thy  vestry  i>f  each  fjartBh  in 

Sdiedule  A.,  and  witli  the  clerk  t»f  the  district  lK*ard  of  pariBhes  in  Schedule  B. 

Wtaid  act ;  with  the  session  clerk  of  each  auch  parish  in  Scotland,  and  in 
imrgha  urith  the  town  eltrk ;  and  with  the  clerk  uf  the  union  within  which 
«riah  ib  included  in  Ireland  (U). 

And  the  officials  mentioned  in  thi«  Order  are  bound  by  the  statute 
7  WilL  4  4  1  Vict  c.  83,  above  referred  to,  both  to  take  such  copies 
into  their  custody  and  to  permit  inspection  of  them. 


nepoBlt  of  pUoft^ 
Ac  with  clerk  ♦tl 
Ihc  peace,  &r. 


rTi«p*ctioii  of 
l>Lin%  7  WllU  4 
k  I  Vict,  c,  83. 


ncpnslt  of  plan 
at  [tublic  otBccft. 


clerk,  Jtt\ 


^   On 

H    <l)  C.  S.  O.  12  :  L  S,  0,  12,  p.  9S2. 

■    411)  a  a  o.  le .  L.  s.  o.  le.   Ah  Ui 

^F  Mict*  «vi  i^r  ht/arn  the  2ld  Ik^fmfmr^  uf 
ilMidiau  of  ijrortfiiQti  for    proteeticm  of 
Mra«r>,  m  C.  S.  O.  U  ;  k  S,  O.  17. 
(*)  C.  8.  0.  24  ;  L.  8.  0,  24. 
»  7  WUh  i  at  1  Vict  c  flS,  p.  723. 


On  or  before  the  30th  Nov€7nbf}\  nho,  a  copy  of  ro  much  of  the  i^^i^»it  "^f  ri»n 

,  .  1  <  '*''^^'  clerk  of 

and  sections  as  relates  to  any  urban  sanitary  district  in  or  w»»i«n  *«tii"* 
igh  which  the  work  is  intended  to  l>e  made^  with  a  copy  of  so 

(i)  C.  S.  0.  27  ;  L  S.  O.  27. 

{n}  C.  S,  O.  25  ;  L.  S.  0.  25,  by  which 
Inttur  the  copie*  imiat  bf  dciwjsitvtf  in  the 
olHc4*  of  the  Clerk  of  the  Parliamonts. 

(b)  C.  S.  0.  26  ;  L.  8.  O.  26. 

{e)  a  S.  O.  2fi,  80  ;  1..  S.  O,  28,  30. 

id)  C,  4*.  KK  29 ;  L  S.  O,  29. 


^  CHAP.  I.— THE  FORMATIOJ^  OF  RAILWAY  COMPAKIBS. 

^ th^a^cii-^^  much  of  the  book  of  reference  as  relates  to  that  district,  must  be 

^!^ deposited  with  the  clerk  of  the  sanitary  authority  (e). 

ii^l^iiuf Bill         0)1  or  befoi^e  tiie  2l8t  December,  a  printed  copy  of  the  bill  must 

Office,  Ac,  1^^  deposited  in  the  Private  Bill  Office,  where  it  is  to  be  open  to  the 

inspection  of  all  parties,  and  also  in  the  office  of  the  Board  of  Trade, 
at  the  Treasury,  and  at  the  Local  Government  Board.  Bills  affecting 
navigation  must  also  be  deposited  at  the  Harbour  Department  of  the 
Board  of  Trade  ;  bills  affecting  burial  grounds  at  the  Home  Office ; 
bills  authorizing  any  work  within  the  metropolis  at  the  office  of  the 
Metropolitan  Board  of  Works  (/) ;  and  bills  affecting  rivers  having 
statutory  conservators,  at  the  office  of  such  conservators  (g), 

nmuin '*"7wor.  ^^  compulsory  running  powers  are  proposed  to  be  taken  over  any 
railway,  notice  must  be  given  of  the  bill  to  every  company  owning  or 
working  such  railway  (h). 

EsUiimtw,  &c.  On  or  J)efore  (lie  ^\st  December,  there  must  be  also  deposited  in 
the  Private  Bill  Office,  or  in  the  office  of  the  Clerk  of  the  Par- 
liaments, as  the  case  may  be,  all  estimates,  declarations  and  lists  of 
owners,  lessees  jand  occupiers  which  are  required  by  the  Standing 
Orders  (i). 

i)i'ciar»tion  as  ii)       Tlicrc  must  also  be  deposited  in  the  Private  Bill  Office  a  declara- 

capital,  &C.  .  ,  i       /.  n        . 

tion  statmg  the  following  matters  : — 

1st.  The  present  and  proposed  amount  of  tho  capital  of  the 
company. 

2nd.  The  number  of  shares  and  the  amount  of  each  share. 

3rd.  The  number  of  shares  subscribed  for. 

4tb.  The  amount  of  subscriptions  paid  up. 

5th.  The  names,  residences  and  descriptions  of  the  shareholders 
or  subscribers  (so  far  as  the  same  can  be  made  out),  and  of  the  actual 
or  provisional  directors,  treasurers,  secretaries  or  other  officer,  if  any. 

And  such  documents  must  be  verified  by  the  signature  of  some 
authorized  officer  of  the  company  or  proposed  company  (if  any),  and 
by  some  responsible  party  promoting  the  bill ;  and  copies  of  such 
declarations  must  be  printed  at  the  expense  of  the  promoters,  and 
delivered  at  the  Vote  Office  for  the  use  of  the  members  of  the  House, 
and  at  the  Private  Bill  Office  for  the  use  of  any  agent  who  may 
apply  for  the  same  (k). 
coi»iej»of  Mti.  Copies  of  the  estimate  of  expense  of  the  undertaking,  and,  where  a 

mute  t<»  IW  lie-  ^        t  *  ^  *  ni  iii  n  «!• 

nvcrea  nt  Vote     declaration  and  estimate  of  the  probable  amount  of  rates  and  duties 

OfflcoaiuirrivaU'  .  •  n  i     i      i  •  i         •  i       j    t  i 

Bill  offlM.         are  required,  copies  of  such  declaration  and  estimate,  must  be  delivered 

(0  C.  S.  C).  2i)  A.  :  L.  S.  U.,  *2\)  A.  on  or  before  the  17th  December. 

(/)  C.  S.  0.  32,33,  34  ;  L.  S.  0.  33,  34,  ((/)  C.  S.  0.  34  A.  ;  L.  S.  O.  34  A. 

lK)st      Bv  L.    S.   0.   32  a  printed  copy  (h)  C.  S.  O.  18  ;  L.  S.  0.  18. 

of  the  bill  must  be  deposited  in  the  office  of         (i)  C.  S.  0.  85  ;  L.  S.  0.  85. 
the  Clerk  of  the  rarliameiits  (where  it  does  {k)  C.  S.  O.  85  A. 

net  appear  to  be  open  to  public  inspection) 
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at  the  Vote  Office  for  the  use  of  members,  and  at  the  Private  Bill 
Office  for  the  use  of  agents  (Z). 

And  where  power  is  sought  to  take,  either  by  acn^eement  or  com-  statement  m  to 

_        .    ■     .         ;  _^  '  ,  °  .  .^        houses  inhabi- 

pulsonly,  m  the  metropolis  twenty  or  more  houses,  or  m  any  city,  ted  by  labouring 
borough  or  other  sanitary  district  ten  houses  or  more  occupied  either 
as  tenants  or  lodgers  by  persons  belonging  to  the  labouring  classes, 
the  promoters  are  required  to  deposit  in  the  Private  Bill  Office  in 
the  case  of  a  Commons'  Bill  or  office  of  the  Clerk  of  the  Parliaments, 
in  the  case  of  a  Lords'  Bill,  and  at  the  Home  Office  or  Local  Govern- 
ment Board  in  either  case,  a  statement  of  the  number  and  situation 
of  the  houses,  the  number  of  persons  residing  therein,  and  a  copy  of 
so  much  of  the  plan  as  relates  thereto  (m). 

D.  Preparation  of  Plans,  dc 

The  Standing  Orders  describe  with  great  particularity  the  form  in 
which  plans,  books  of  reference,  sections,  and  cross  sections  must  be 
prepai-ed. 

The  plan  must  be  drawn  to  a  scale  of  not  less  than  four  inches  to  Pian. 
a  mile,  and  the  limits  of  every  lateral  deviation  are  to  be  defined 
thereon.  Enlarged  plans  are  to  be  added  of  buildings  in  the  line  of 
the  work,  on  a  scale  of  not  less  than  a  quarter  of  an  inch  to  every 
100  feet,  unless  the  whole  of  the  plans  be  on  such  scale.  Any  pro- 
posed diversion  of  a  public  road  or  canal  is  to  be  distinctly  marked. 
If  a  junction  with  an  existing  railway  be  intended,  the  course  of  such 
existing  railway  is  to  be  shown  for  a  distance  of  800  yards  on  either 
side  of  the  proposed  junction  (n). 

The  book  of  reference  must  contain  the  names  of  the  owners,  Bookofrefer- 
lessees  and  occupiers  of  all  lands  and  houses   in  the  line  of  the 
proposed  work  (o). 

The  section  must  show  the  height  of  every  embankment  and  the  sections. 
depth  of  every  cutting.  It  must  be  drawn  to  the  same  horizontal 
scale  as  the  plan,  and  to  a  vortical  scale  of  not  less  than  one  inch  to 
every  100  feet.  Bridges,  tunnels  and  level  crossings  must  be  par- 
ticularly marked.  If  it  be  intended  to  form  a  junction  with  an 
existing  or  authorized  railway,  the  gradient  of  such  railway  must 
be  shown  for  a  distance  of  800  yards  on  either  side  of  the  point  of 
junction  (p), 

(/)  C.  S.  O.  86 ;  L.  S.  0.  36.     C.  S.  0.  bill  is  ordered  to  contain  clausea  obliging 

87,  ind  L.  S.  0.  87,  give  the  fonn  of  esti-  the  company  to  provide  new  dwellings  to 

mate.     L.  S.  0.  86  requires  these  copies  the  satisfaction  of  the  central  authority 

to  be  delivered  at  the  office  of  the  Clerk  for  the  persons  to  be  displaced. 
of  the  Parliaments.  {n)  C.  S.  0.  40—44  ;  L.  S.  0.  40—44. 

(«)  C.  a  O.  88  ;  L.  S.  0.  88.     See  also  (p)  C.  S.  0.  46  ;  L.  S.  0.  46. 

C  a  0.  183  A-,  and  L.  a  0.  Ill,  vol  XL,  {p)  C.   a  0.  47—65  ;  L.  a  0.  47— 

"Statutes,"    Ac^    by    which   the   term  55. 
"  labonring  classes  *'  is  defined,  and  every 
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1  PntgrutCifBin 
through  Cowi' 


Eatinwte  of  ex- 
penM  and  de- 
posit of  6  per 

OMlt 


Coitodj,  Ac.  of 
deiKMit,  0  &  10 
Vict.  c.  20. 


Ketom  of 
deposit. 


E  Eaiiniates  and  Deposits. 

Ad  estimate  of  the  expense  of  the  undertaking  must  be  prepared 
in  any  case  (q).  And  in  the  case  of  a  bill  authorizing  the  construc- 
tion of  works  by  other  than  an  existing  railway  which  has  paid 
dividends  on  its  ordinary  share  capital,  not  less  than  five  per  cent  on 
the  amount  of  this  estimate  must  before  the  15th  of  January  be 
deposited  with  the  Paymaster-General  for  the  Supreme  Court  in 
England  or  with  the  Accountant-Qeneral  of  the  Supreme  Court  in 
Ireland,  according  as  the  work  Ls  intended  to  be  done  in  England  or 
Ireland.  If  the  work  be  in  Scotland,  the  deposit  may  be  made  with 
the  Paymaster-General  for  the  Supreme  Court  in  England  or  with 
the  Queen's  Remembrancer  on  behalf  of  the  Court  of  Exchequer  in 
Scotland,  at  the  option  of  the  promoters  (r).  It  has  been  held,  that 
the  deposit  need  not  be  the  actual  property  of  the  pix)moters  («).  A 
statute  passed  in  1846  (t)  provides  for  its  custody,  investment  and 
repayment.  By  the  second  section  of  this  act,  the  money  is  payable 
into  the  Banks  of  England  or  Ireland  or  a  parliamentary  Bank  of 
Scotland.  By  the  fourth  section,  the  managing  directors  may  pre- 
sent a  petition  to  Chancery  for  an  interim  investment  in  £3  per 
Cent.  Consols,  or  £3  per  Cent.  Reduced  "  or  any  Government  secu- 
rity or  securities."  In  a  petition  under  the  fourth  section  (u),  Lord 
Romilly  refused  to  treat  the  deposit  as  "  cash  under  the  control  of 
the  court,"  within  the  meaning  of  23  &  24  Vict,  a  38,  s.  10,  and  to 
allow  it  to  be  invested  in  any  other  securities  than  those  specified  by 
the  statute ;  but  Hall,  V.-C,  recently  declined  to  follow  that  decision 
and  allowed  the  deposit  to  be  invested  in  India  Stock  (x).  The 
petitioners  will  not  be  allowed  to  employ  their  own  broker  (y).  By 
the  fifth  section,  the  deposit  is  to  be  repaid  to  the  promoters,  on 
petition  to  the  court,  at  the  termination  of  the  session  (0),  on  the 
certificate  of  the  Speaker  (a)  or  Chairman  of  Committees.  If  the 
w^ork  is  to  be  made  out  of  funds  in  hand  or  surplus  revenue,  a 
declaration  stating  the  fact,  with  particulars,  may  be  deposited, 
and  in  that  case  no  deposit  of  money  is  required  in  respect  of  so 


(q)  C.  S.  0.  66 ;  L.  S.  0.  56.  As  to 
depotdting  the  estimate,  see  C.  S.  0.  85  ; 
L.  S.  0.  85. 

(r)  C.  8.  0.  57  ;  L.  8.  0.  57,  in  pari 
materia,  is  slightly  different. 

(#)  Scoti  V.  Oakley,  10  L.  T.  322  ;  38 
L.  J.,  Ch.  612. 

(0  9  &  10  Vict  c.  20,  vol.  II.,  "Sta- 
tutes," kr. 

(ft)  Ji.r  part^.  Orc/tl  Northern  11,  Co,, 
L.  R.,  9  Eq.  274. 

(t)  Re  South  wold  R  Co.,  L.  R.,  1  Cli. 
D.  697.  This  later  decision  pcrha[)s  ]>ro- 
roeiled  on  the  authority  of  AV  Fryer's 
SfUkinfrtt,  L.    K.,  20  Va\,   468  ;  but  it  is 


submit  ted  that  Lord  Romilly 's  construction 
of  the  statute  is  the  more  correct  one,  for 
the  reason  that  the  general  nronsions  of  the 
later  statute  ought  not  to  i>e  constmed  to 
impliedly  affect  the  specific  prorisions  of 
the  earlier  one. 

iy)  lie  Jiolion  Tramways  Act,  34  L.  T. 
230,  overruling  Ex  parte  West  JUding, 
tL-c,  Ji.  Co.,  ib.  168. 

(:)  The  hearing  of  such  a  i»etition  is 
"vacation  business."  JU  Wifjan  Junction. 
11  Co.,  L.  R,,  10  Ch.  App.  541. 

{a)  Or  Deputy  Speaker,  if  necessary, 
ExparU  Stockbridffe  Bailway  BUI,  L.  R., 
2  Eq,  864. 
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much  of  tte  estimate  of  expense  as  is  provided  for  by  the  surplus 
funds  (6). 

The  special  act,  however,  frequently  contains  a  section  in  obedience  Approunation  of 
to  the  Standing  Oxdens,  and  expressly  overriding  the  general  act,  «JiSS!fi  wt, 
that  if  the  line  be  not  opened  within  five  years,  tlie  parliamentary 
deposit  shall  be  applied  towards  compensating  persons  whose  land 
shall  be  interfered  with  or  rendered  less  valuable  by  the  "commence- 
ment, construction  or  abandonment  *'  of  the  railway.  These  words 
must  be  read  disjunctively  (c)  and  include  compensation  for  the 
breach  of  a  collateral  obligation  to  erect  a  station,  but  not  far  the 
breach  of  an  obligation  to  put  up  fences  (f/).  In  the  alternative,  it  is 
provided  that  the  deposit  be  forfeitiNl  to  the  CJrown,  or  be  applied  as 
assets  for  the  benefit  of  *'  creditors,"  which  expression  means  meri- 
tofioOB  creditors,  and  does  not  include  promoters  or  parliamentary 
agents  (e).  In  the  case  of  an  extension  act,  it  is  provided  thai  the 
deposit  may  be  impounded  as  a  security  for  the  completion  of  the 
extension  line. 


When  the  time  has  expired  for  depositing  the  documents  already  Menmriaiiiom- 
specified.  the    parties   mterested  c^xn  ludcre  wltetoer  the   Staudmir  f^mpuanc*'  wiui 
tders  have  been  complied  with  by  the  promoters;  and  if  not,  they 
y  take  advantage  of  any  mistakes  by  preparing  memorials  com- 
ilainisg  of  such  non-compliance,  but  they  cannot  in  such  memorial 
into  the  principle  of  the  bill  (/),     These  memorials  are  addresseil,   iinw aarir*.««.Hj, 
\e  Commons,  "To  the  Examiner  of  Petitions  for  Private  Bills/ 
in  the  Lords,  **To  the  Examiner  of  Standing  Orders  for  Private 
BIBb/*  and  are  prepared  in  the  same  fonn  and  subject  to  the  same 
general  rules  as  petitions  to  the  House  as  well  as  to  other  5<pecial 


^^^nie   e 

^B^ih  January,  in  such  order  and  subject  to  such   regulations  as  are  *"*''**""* 
^■pfe  by  tlie  Speaker  (k).     One  of  the  examiners  must  give  at  least  N^k^c 
seveti   clear  days'   notice   in    the    Private    Bill    Office   of   the   day 
dinted  for  the  examination  of  each  petition  (i),  but  practically 


Proceedings  before  the  Examiners, 
le   examination   of  petitions  for   private  bills    commences   on  Examiuati^in  ^t 


{b}  a  8.  0.  S8  ;  L.  S.  O.  58, 

flee  Polf'Txe*^   d,r.    M.   Co,,   in  rt^ 
.,  SS  Ch.  D  252.  C.  A, 
(rf)  HMAm  JL  Ci>„  in  re  Huijh^ys  TruA^ 
„jL  tt    pmrit,    L    £L»  32  Cli.   D,  438 ; 
M  L  ^.f  Cb.  30;  55  k  T.  231  ;  34  W.  H. 
5SUa  A- 

'  >>«  and  Lkh/^td  Jundwn 

R .  -28   Ck    D,    tS5J  ;  54 

n^  i .0.  ,  i>2  U  T    72^  :  33  W.  \U 


517,  per  Chitty,  J. 

(/)  May,  0th  €<l  778. 

{{/)  S«;e  C.  a  O.  69,  ct  eeq.,  and  L,  S. 
O.  69,  ct  seti. 

{h)  a  S.  0.  «9,  Tlio  Lwt  Speaker's 
regulations  were  nmdc  on  27th  July^  185S, 
and  raay  be  found  in  Briiitowfi  s  Private 
Ml  Practice,  2ud  cd.  p.  11, 

(0  a  a  o.  70. 
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2,  ProgrttsoJBitt 

throHgh  Com- 
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Daily  lUU. 


]>iaseiiting  pro- 
prietors to  be 
allowed  to  be 
heard. 


Statement  of 


Examiner's 
certificate. 


St-indiiiK  Orders 
nut  complied 
with. 


much  longer  notice  has  been  given  (k).  The  clerks  in  the  Private 
Bill  Office  prepare  daily  lists  of  all  petitions  upon  which  any 
examiner  is  appointed  to  sit,  specifying  the  hour  and  place  of 
meeting,  and  the  list  is  hung  up  in  the  lobby  of  the  House  (l). 

These  lists  are  divided  into  opposed  and  unopposed  cases,  the 
latter  being  first  disposed  of  (m).  If  the  promoters  do  not  appear 
when  their  petition  is  called  on,  it  is  struck  oflf  the  general  list  of 
petitions  and  cannot  be  re-inserted  except  by  order  of  the  House  (n). 
If  the  promoters  appear,  they  must  prove  compliance  with  tlie  Stand- 
ing Orders  of  both  Houses  of  Parliament,  which  may  be  done  by 
affidavit  (o),  unless  the  examiner  requires  further  evidence.  And,  as 
we  have  already  seen,  any  parties  who  have  presented  a  memorial  are 
entitled  to  appear  and  be  heard. 

Any  proprietor  in  a  company  who  may  have  dissented  from  the 
bill  at  a  meeting  called  in  pursuance  of  the  "WhamcliflFe  Order," 
may  be  heard  by  the  examiner  on  memorial,  or  by  the  committee  on 
the  bill  on  petition.  The  memorial  or  petition  must  first  be  deposited 
in  the  Private  Bill  Office  (7)). 

A  general  statement  of  proofs  will  be  required  by  the  examiner  and 
another  copy  by  the  committee  clerk,  comprising  the  Standing  Orders 
of  both  Houses,  and  distinguishing  any  orders  peculiar  to  either 
House  by  a  reference  to  such  orders  in  the  margin*  This  general 
statement  must  be  in  the  same  form  as  the  printed  statement  required 
for  the  House  of  Lords.  There  must  also  be  a  printed  statement,  in 
a  form  which  may  be  obtained  at  the  Queen's  printers,  of  compliance 
with  the  Standing  Orders  of  the  House  of  Lords. 

The  examiner  will  certify  by  indorsement  on  the  petition  whether 
the  Standing  Orders  have  or  have  not  been  complied  with.  In  the 
latter  case  he  will  report  to  the  House  the  facts  upon  which  his 
decision  is  founded  (q).  If  he  feels  doubts  as  to  the  due  construction 
of  a  Standing  Order,  he  will  make  a  special  report  of  the  facts  with- 
out deciding  (r). 

If  the  examiner  reports  that  the  Standing  Orders  have  not  been 
complied  with,  his  report  is  referred  to  the  select  committee  on 
Standing  Orders  («),  who  report  to  the  House  whether  such  Standing 
Orders  ought  or  ought  not  to  be  dispensed  with,  and  whether  the 
parties  should  be  allowed  to  proceed  with  the  bill,  and  under  what  (if 

tlic  peace. 

ip)  C.  S.  0.  75.  The  "Wharndiife 
Order"  (see  p.  17),  which  originated  in 
the  House  of  Lords  (L.  S.  0.  62—65),  has, 
since  1858,  been  adopted  by  the  House  of 
Commons  (C.  S.  0.  62—66). 

{q)  C.  S.  0.  77  ;  L.  S.  O.  84. 

(r)  C.  S.  0.  78  ;  L.  S.  0.  78. 

(*)  C.  S.  O.  199  ;  L.  S.  0.  88. 


(^•)  May,  774. 

(/)  0.  S.  0.  248. 

(m)  May,  774. 

(n)  C.  S.  0.  70. 

(o)  C.  S.  0.  76.  This  affidavit  must  Ikj 
sworn  in  England  before  a  Justice  of  the 
Peace  or  Commissioner  for  taking  affi- 
davits ;  in  Scotland,  before  anv  sherifT  de- 
pute, or  his  substitute  ;  in  Ireland,  before 
any  judge,  assistant  barrister,  or  justice  of 
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litioDS  (f).     If  their  report  is  unfavourable,  tlie  bill  is  lost, 

and  the  promoters  must  hegiu  de  novo  next  session. 

When  the  examiner  certifies  that  the  Standing  Orders  have  been 
^_|Domplied  with,  and  indorses  the  petition  to  that  effect,  it  is  returned 
H|bo  the  agent,  who  arranges  for  its  presentation  to  the  House  of 
HCommons  by  a  member.  Copies  of  the  bill  must  be  laid  before  the 
^Chairman  of  tlie  Committee  of  Ways  and  Means  and  the  counsel  to 
I  ^the  Speaker,  not  later  than  the  day  after  the  examiner  has  indorsed 
Hihe  petition  for  the  bill  (u),  and  two  clear  days  at  least  before  the  da}* 
^amointed  for  the  consideration  of  the  bill  by  a  comoHttee  {.€),  It  is 
^BHI  duty  of  these  two  oificers  to  examine  the  bill,  and,  if   it    be 

opposedp  to  call  the  attention  of  the  chairman  of  the  committee  to 

all  points  which  may  appear  to  require  it  (7/). 

With  respect  to  the  presentation  of  the  petition  for  the  bill,  it  is  to 

be  ob9exve4  that  a  bill  is  always  entrusted  to  one  or  two  members  of 

I  the  House,  who  attend  at  the  sitting  of  the  House,  and  make  such 
inotions  as  are  necessary  to  forward  its  progress.  The  petition  must 
l>e  presented  not  later  than  thi*ee  clear  days  after  indorsement  by  the 
examiner,  or  if  the  House  shall  not  be  sitting,  then  not  later  than 
three  clear  days  after  the  first  sitting  {z). 

When  the  bill  is  ordered  io  be  brought  iu,  it  is  presented  to  the 

loose,  by  depositing  it  in  the  Private  Bill  Office,  and  is  laid  on  the 

the  House  for  first  reading  (a).     The  bill  must  bo  printed, 

title  corresponding  with  that  at  the  head  of  the  adveitise- 

aent,  and  the  proposed  amount  of  all  rates  and  tolls  being  inserted 

Printed  copies  must  be  delivered  to  the  doorkeepers  for 

?of  members  liefore  the  first  reading  (i). 

The  bill  having  passed  the  Standing  Orders,  is  read  a  first  and 

afterwards  a  second  time  (c). 

It  then  stands  referred  to  the  general  committee  on  railway  and 
canal  bills,  who  appoint  from  among  themselves  the  chairman  of  each 
ccmimittee  (rf). 

No  petition  against  the  bill  will  be  taken  into  consideration  by  the 
committee  which  does  not  distinctly  specify  the  grounds  on  which  the 


SUadfnj;  Ordert 
coDiplieii  with. 


Cnpietofbill. 


retition  for  bilL 


Bill  pr^BeiikMl. 


Bill  rcAil  Rrat 
and  second  time. 


Iiitcn*al  between 
flnt  and  eecond 
reading. 


Petitlan  ngnlptit 
bill  mint  flpfcify 
^n^umU  uf  ob- 
jection. 


C,  S.  O.  02 ;  L.  S.  0.  83.    A«  to 
18  for  dispensation  with  StJUidinf^ 
see  C.  8.  O,  2U0. 
:.  8.  O.  80. 
.  a  O.  ^% 
C.  S.  O.  80, 
(i)  C.  8.  O.  195. 
{a\  C.  &  0. 19«. 

{h)  a  a  o.  201— s. 

{t)  It  wii*  proTided  by  the  R^jmilntioD 
ICaltiniXB  Act,  1868,  s.  35,  tWt  my 
coalermig  idditioual  powers  u|ion  an 


incoriwrated  company  should,  before  its 
second  readings  bo  Kubmitted  to  a  meetiug 
of  Bhareholdei-a  ;  but  thw  provision  wus 
shortly  aiterwarda  repealed  by  82  k  33 
Vict.  c.  6,  the  Kailwav  Companies  Meetings 
Act,  1809.  For  tLc  ''  WharaclifTe  Onler/* 
whicli  ftppUca  in  both  Uouaea,  aec  p.  17* 

{d\  C.  S.  O.  lOL  For  the  periods  which 
must  elapse  between  first  and  second  read- 
ing, and  between  second  reading  and  com- 
initti'C,  w^  C.  a  0.  204.  211. 
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Qronplng  W.U. 


Declaration  of 
members  as  to 
absence  of  in- 
terest. 


^SaS^om^^  petitioners  object  to  any  of  the  provisions  thereof,  and  the  petition's 
**^'"-         will  only  be  heard  on  such  grounds  so  stated  (c). 

The  general  committee  on  railway  and  canal  bills  may  form  into 
groups  all  railway  and  canal  bills  which,  in  their  opinion,  it  may  be 
expedient  to  submit  to  the  same  committee  (/). 

Each  member  of  the  committee  on  an  opposed  bill  or  group  of 
bills  must  sign  a  declaration  that  his  constituents  have  no  local 
interest,  and  that  he  has  no  personal  interest  in  the  bill,  and  that  he 
will  never  vote  on  any  question  without  having  duly  heard  and 
attended  to  the  evidence  relating  thereto  (g). 

The  following  order  constitutes  the  Court  of  Referees  : — 

The  Ch&imian  of  Wavs  and  Means,  with  not  less  than  three  other  persons 
who  shall  be  appointed  by  Mr.  Speaker  for  such  period  as  he  shall  think  fit, 
shall  be  referees  of  the  House  on  private  bills ;  such  referees  to  form  one  or 
more  courts  ;  three  at  least  to  be  required  to  constitute  each  conrt ;  provided 
that  the  chairman  of  any  second  court  shall  be  a  member  of  this  House  ;  and 
provided  that  no  such  referee,  if  he  be  a  member  of  this  House,  shall  leoeive 
any  salary  {h). 


The  Referees 
Court. 


Locus  standi. 


Competition. 


DiMeiitieiit 
Dhareholderii. 

•Seep.  17. 


CllHIIlU'lV  of 

Coiiiincrco  ami 
Agriculture. 


Any  question  deemed  suitable  for  reference  by  the  committee  may 
be  referred  to  the  referees  (i),  but  their  chief  office  is  to  decide 
questions  of  locus  standi,  i.  e.,  questions  arising  upon  the  rights  of 
petitioners  to  be  heard  in  opposition  to  a  bill  (k).  Five  Standing 
Orders  have  been  framed  for  their  guidance  in  this  matter.  They 
may  admit  petitioners  to  be  heard  on  the  ground  of  "  competition  "  it 
they  think  fit.  The  shareholders  of  a  company  promoting  a  bill  may 
not  be  heard  against  it,  unless  their  interests  are  distinct  from  those 
of  the  company.  Shareholders  who  have  dissented  at  a  meeting 
called  in  pursuance  of  the  "  WhamcliflFe  Order,"  ♦  and  similar  Orders, 
are  entitled  to  be  heard.  Companies  are  entitled  to  be  heard  against 
bills  which  give  running  or  like  powers  over  their  lines.  Municipal 
authorities  may  be  heard,  if  the  referees  think  fit,  against  a  bill 
which  is  alleged  injuriously  to  affect  their  towns  (Z);  and  Chambers 
of  Commerce  or  Agriculture,  may,  on  petition  against  a  bill,  and  if 
the  referees  think  fit,  be  heard  in  relation  not  only  to  rates  and  £eub8 
proposed  to  be  authorized,  but  to  rates  and  fares  already  authorized 
by  any  existing  act  of  the  company  promoting  an  extension  bill  (m). 

The  courts  of  referees  have  power  to  administer  oaths  and  award 
costs  in  certain  cases  in  the  same  manner  as  committees  on  private 
bills  (n). 


(e)  C.  S.  0.  128. 

(/)  C.  S.  0.  103. 

(7)  C.  S.  0.  118. 

(A)  C.  S.  0.  87.  Soe  WiU  on  the  Prac- 
tice of  the  Referees  Court  (a.d.  1866),  and 
May,  9th  ed.,  a.d.  1886  ;  Clifford  and 
Stephens  on  the  same,  a.d.  1870. 

^i)  C.  S.  0.  90. 


(A)  C.  S.  O.  89. 

(/)  C.  S.  0. 130—135.  As  to  the  iK)wer 
of  municipal  authorities,  &c.  to  expend 
corporate  funds  in  promoting  or  op}K)8ing 
bills,  see  35  &  36  Vict,  c  91  (Leeman's  Act). 

(m)  C.  S.  0.  133  A. 

(n)  30  &  31  Vict  c.  136,  vol.  II.,  **8U- 
tutes,'*  kc. 
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tits 


Dalies  of  the  greatest  importance  are  imposed  by  the  Standing 
Ofders  on  the  committee  to  which  the  bill  may  be  referred.  They 
are  required  to  prevent  the  granting  of  certain  powers,  to  insist  on 
the  introduction  of  certain  clauses,  and  also  to  report  specially  upon 
many  points  gpecially  mentioned  for  their  eonsideratiau* 

Thus,  it  is  provided  that  no  railway  company  shall  be  authorized  cunsea  i»ro. 
to  borrow  a  larger  sura  than  one-third  of  their  capital,  or  to  Ix^rrow 
at  all,  until  half  the  capital  be  paid  up  (o). 

The  following  order  has  for  its  object  the  preservation  of  com- 
petition  by  water : — 

''No  railimy  company  shall  be  authorized  to  construct  or  enlarge,  purchase   Hail wAy  Coin- 
er lake  on  lease,  or  otherwise  appropriate,  any  canal,  dock,  pier,  hai-bour  or   iMntv  "fit  to 
feny,  or  to  actjuire  and  use  any  ateain-vessels  for  the  conveyance  of  goods  and    ^^^^l^^'"* ''w-kM, 
puaeogen,  or  to  apply  any  portion  of  tlieir  capital  or  revenue  to  other  objecta, 
diftind  from  the  undertaking  of  a  railway  company,  nnleas  the  comniitee  on 
Uw  biU  report  that  such  a  reatriction  ought  not  to  be  enforced,  m  ith  the  reaaona 
And  facta  upon  which  their  opinion  is  fou»d©d  '*{p). 

H     In  like  manner,  restrictions  are  imposed  upon  the  acquisition  of 

i^powers  of  purchasing  steam- vessels  (q). 

Level  crossings  over  carriage  roada  or  other  railways  are  forbidden  uvei  croMingt. 
tmles  a  report  thereon  from  the  Board  of  Trade  be  laid  before  the 
committee,  and  unless  the  committee,  if   they  disagree  with  such 

^feport,  reci^ramend  the  crossing  (>^).      There  is  a  similar  provision 

^■irtth  respect  to  the  alteration  of  the  levels  of  roads  beyond  a  certain 

BBmit  (9). 

^P    The  Orders  aLso  require  the  insertion  of  clauses  imposing  heavy  cianso^rrqnimi. 

f  penalties  upon  a  company  failing  to  complete  the  railway  within  the  Suw^f ''''' ''^ 
period  limited  by  the  special  act.  If  the  company  be  already  pos- 
sessed of  a  railway  open  for  public  traffic,  and  has  paid  dividends 
dtiriDg  the  preceding  year  upon  its  share  capital,  the  penalty  is  to  be 
sot  a  day  until  either  the  railway  be  completed,  or  until  the  aggregate 
'  the  penalties  amount  to  five  per  cent  on  the  estimated  cont  of  the 
If  the  company  be  not  possessed  of  a  railway  alreaily  open, 
oc  hare  not  paid  a  dividend  dnring  the  preceding  year,  the  deposit  ia 
not  to  be  returnable  to  the  promoters  until  either  the  line  be  opened 
before  the  time  limited,  or  the  promotei*8  prove  to  the  s^itisfaction  of 
the  Board  of  Trade  that  one-half  of  the  authorized  capital  has  been 
paid  up  and  expended  for  the  pmpose  of  the  act,  The  penalties  or 
deposit,  as  the  case  may  be,  are  to  be  applicable  towards  compen- 
xating  any  landowners  or  other  persons  whose  property  may  have 
beeo  interfered  with  or  otherwise  rendered  less  valuable  by  the  com- 
mencement, construction  or  abandonment  of  the  railway.    The  period 


(0)  a  S.  0.  153;  L.  S.  0.  112. 
i^}  C,  B.  O.  156. 

C.  a  0.  162  ;  L.  S.  0.  121. 


(r)  0.  a  O.  155  ;  L.  a  O,  113. 
(#)  C.  a  0.  151 ;  L  S.  0.  lOS. 
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throngk  ( 

fHAHK 


^th^Uc'oM-"^  limited  is  not  to  exceed  five  years  in  the  cage  of  a  new  railway  line, 
and  three  years  in  the  case  of  extension  of  time  for  completing  a 
railway  line.  If  the  railway  be  not  completed  within  the  period 
limited  the  powers  of  the  act  are  to  cease  to  be  exercised  (Q.  Where, 
however,  these  provisions  ai*e  not  applicable,  the  committee  may 
make  "such  other  provision  as  they  shall  deem  necessary  for  the  com- 
pletion of  the  line  "  (it). 

The  important  subject  of  tolls  is  dealt  with  as  follows : — 


Commit tp«  to  fix 
thi*  tolU  aiiU 
chir};va. 


The  committee  (»n  every  railwa}'  bill  shall  fix  the  tolls,  and  shall  determine 
the  maxiuiuiu  nit^s  of  charge  for  the  conveyance  of  passengers,  with  a  due 
amount  of  luggage  and  of  go<xls  on  such  railway,  and  such  rates  of  charge  shall 
include  the  tolls  and  the  costs  of  locomotive  power,  and  evexy  other  expense 
connected  with  the  conveyance  of  passengers,  with  a  due  amount  of  luggage  and 
of  goods  ui)on  such  railway ;  but  if  the  committee  shall  not  deem  it  expedunt 
to  determine  sucli  maximum  rates  of  charae,  a  special  report,  explanatoiy  of 
the  grounds  of  their  omitting  so  to  do,  shall  be  made  to  the  House,  which  special 
reiwrt  shall  accompany  the  report  of  the  bill  (w). 


Preferenoe 
■ban-liulders. 


Interest  on  calls. 


The  rights  of  preference  shareholders  are  to  be  carefully  pro- 
tected (?/).  No  powers  of  purchase,  sale,  lease  or  amalgamation  are 
to  be  granted  without  previous  proof  by  the  companies  who  are 
parties  thereto  that  they  have  paid  up,  and  expended  for  the  purposes 
of  their  acts,  one-half  of  their  authorized  capital  (c).  Clauses  are  to 
be  inserted  prohibiting  the  payment  of  interest  on  calls  (a),  and 
deposits  out  of  capital  (/>) ;  but  the  committee  has  a  disci'etionaiy 
power  to  allow  interest  on  calls  subject  to  certain  restrictions,  the 
chief  of  which  are  that  the  interest  must  not  exceed  4  per  cent,  and 
is  to  be  pscid  only  in  respect  of  the  time  allowed  for  the  completion 
of  the  line,  and  ncft  allowed  unless  a  certificate  of  the  Board  of 
Trade  has  been  obtained  that  two-thirds  at  least  of  the  share  capital 
have  been  issued  and  accepted,  and  are  held  by  shareholders  legally 
liable  (c).  Any  agieeinent  for  which  parliamentary  sanction  is 
sought  is  to  be  printed  in  a  schedule  to  the  bill  (cZ).  Powers  of  pur- 
chasing steam-vessels  are  not  to  be  given  except  when  the  transit  by 
such  vessels  is  required  to  connect  portions  of  railway  belonging  to 
the  company  promoting  the  bill  (c). 

And  the  general  control  of  the  legislature  over  the  railway  is 
preserved  by  the  following  Standing  Order,  first  passed  in  1 845  : — 


(0  C.  a  0.  168  ;  L.  S.  0.  IH— lib, 
118. 

(1/)  C.  8.  0.  158,  0(1.  fin. ;  L.  S.  0.  118 ; 

{x)  C.  S.  0.  169 ;  L.  S.  0.  119,  in  pari 
materia,  docs  not  contain  the  paragraph  a<< 
to  the  special  report. 

(y)  C.  S.  O.  160,  lai ;  L.  S.  O.  120. 

Iz)  C.  S.  0.  163  ;;L.  S.  O.  122. 

(a)  C.  S.  0.  167  ;  L.  S.  0.  128. 

(6)  C.  S.  0.  168  ;  L.  S.  0.  129. 


(c)  C.  S.  O.  167  ;  L.  S.  O.  128. 

{d)  C.  S.  O.  174.  By  L.  a  0.  104, 
it  is  provided  that  such  an  agreement 
shall  contain  a  claose  declaring *it  to  be 
subject  to  such  alterations  as  l^'arliamont 
may  think  fit  to  make. 

(0  C.  a  0.  162  ;  L.  a  O.  122 ;  As  to 
arquisition  of  docks,  canals,  &c,  tee  CL 
a  0.  166. 
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dug  cUase  ahall  be  inserted  in  all  i^way  bills  paasintr  thi'ougli  tliis   Raiiwuy  not  to 

*  In*  cs<!iiiipt  rnun 

iLnd  be  it  fnrtlier  enncted,  that  nothing  herein  contained  ahall  he  deemed  or  ^  ^ 
BttBtraed  to  exempt  the  railway  by  this  or  the  said  recited  acts  autlioiized  to 
'^  loado,  fix«ni  the  pnnisions  of  any  general  act  relating  to  railways  now  in 
lofoe,  or  which  may  hereafter  pass  during  this  or  any  future  session  of  Parlia- 
BMDt,  ar  ttutn  any  future  reTision  and  alteration,  imder  the  authority  of  Parlia- 
flMnt,  of  the  maximum  rates  of  fares  and  charges  authorized  by  this  act  [or  by 
Uie  aaid  recited  acta  (/)], 

The  committee  have  no  power  to  compel  tijo  appearance  of  wit-  Evidouc^ 
sesses  before  them,  or  the  production  of  papers  or  records.     Such 
BTiden'ie  l^  usually  produced  by  the  promoters  or  opponents  of  the 
bin.     It  is  usual,  when  the  committee  ascertain  that  such  evidence 
aot  he  procured  without  the  interference  of  the  House,  to  make 

special  report,  and  the  House   thereupon   issues    the  necesiiary 
BtUer.     When  witnesses  are  produced,  however,  the  committee  may 

imine  them  upon  oath  (ff). 

They  may  also  receive  aflBdavits  in  proof  of  compliance  with  such 
Jtatiding  Orders  as  are  directed  to  be  proved  before  them  (k). 

The  preliminary  question  of  locus  standi  of  petitioners  against  the 
bill  having  been  decided  by  the  referees  (i),  and  the  committee 
iviug  determined  to  proceed,  the  senior  counsel  for  the  bill  opens 
flhe  case,  making  particular  reference  to  such  provisions  in  the  bill  as 
are  petitioned  against ;  and,  as  the  preamble  to  the  bill  is  fiist  con- 
lidered,  the  observations  are  directed  in  support  of  the  allegations 

itained  in  the  preamble;  but  he  is  restricted  to  a  statement  of 
Witnesses  are  also  examined  in  support  of  the  case  which  has 
been  thus  opened  (k).  This  is  also  the  period  when  evidence  is 
adduced^  to  satisfy  the  committee,  upon  all  the  points  upon  which 
tlie  oomtnittee  are  required  to  report  specially  to  the  House.  The 
mtaeraes  may  be  cross-examined  by  the  counsel  who  appear  in  sup- 
port of  petitions  against  the  preamble,  but  not  by  the  counsel  of 
parties  who  merely  object  to  particular  clauses  in  the  bill  (I).  The 
witneeses  may  afterwards  be  re-examined  in  the  usual  manner  ;  and 
when  all  the  promoters'  witnesses  have  been  examined,  then,  if 
ooDBBcl  arc  heard  against  the  preamble,  the  senior  counsel  opens  his 
caae,  and  his  witnesses  are  heard,  cross-examined,  and  re-examined  ; 
md  the  counsel  who  appear  for  landowners,  and  other  opponents, 
haTe  the  option  of  making  their  speeches  either  at  the  opening  or 


laittet^  in  tlie 
Coiiiiiionii. 


(/)  a  a  a  U9 ;  l.  s.  o.  132.   The 

L.  8.  0«  afiplii'js  tu  tramways  alxo, 
(P)  «l  4  22  Vict,  c  78,  vol  11.,  **Sta- 

{k}  0.  8.  O.  142.  These  nffi  Juvtts  muBt 
be  HVOTB  ia  thf  jumc  wny  ojt  aflictnvitii  to 
W  VMid  Wore  the  cxamiacrs,  iuit«,  p.  10, 

(0  Sw  p.  12,  tnte,  ftnd  C.  S.  0.  ISO  et 
tmq^t  kit  mios  laid  down  for  the  guidance 


of  the  referees  court  upon  tliia  aubjcet* 
(k)  As  to  proof  of  compliance  with  the 

Standing  Onlcrs,  and  of  consents,  sec  C. 

S.  0,  H2,  U3. 

(/)  May,  9th  ed*  858  et  aeq.     It  h  not 

the  practieo  to  allow  counsel  to  cn;jss-fixa- 

mine  who  were  not  in  tlip  room  when  tli© 

witneK"^   was  under    examinntion  in  chief. 

May,  850. 
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2.  ProgrttBo/BUl 

through  Com- 

moHM. 


Il«rt>rei>a  may 
not  vote. 

Report  of  Com- 
mittee. 

Cost*. 


Offering  of 
clauses  on  con- 
RUlention. 


Recommittal. 


close  of  their  evidence.  If  the  petitioner's  counsel  state  facts,  or  caD 
evidence,  the  counsel  for  the  bill  is  entitled  to  a  reply  on  the  whole 
case ;  otherwise  the  counsel  for  the  bill  is  not  entitle  to  a  genenl 
reply.  He  may,  however,  comment  on  any  cases  cited  in  the  aigu- 
ment  on  the  other  side.  The  committee  then  proceed  to  affirm  or 
deny  that  the  preamble  has  been  proved.  If  the  decision  is  in  the 
affirmative,  they  go  through  the  bill,  clause  by  clause,  and  fill  up 
blanks,  and  parties  who  object  to  particular  clauses  or  who  propose 
amendments  are  heard.  New  clauses  may  also  be  proposed  by  the 
parties  or  members  of  the  committee  after  all  the  clauses  are  gone 
through.  It  is  at  this  time  also  that  officers  of  public  departmeoti 
sometimes  appear  to  secure  the  insertion  of  clauses  protective  of  the 
property  or  interests  of  the  Crown,  or  concerning  the  public  in- 
terests (m).  The  committee  may  now,  also,  refer  questions  in  special 
cases  to  referees  ()i),  But  the  referees  merely  act  as  assessors,  and 
have  no  right  to  vote  (o).  If  the  committee  report  "  Preamble  not 
proved  "  or  "  Opposition  unfounded,"  they  may  award  costs  (p).  The 
bill  must  be  printed  as  amended  in  committee  {q).  No  consideration 
of  the  bill  will  take  place  unless  the  Chaiiman  of  the  Committee  of 
Ways  and  Means  shall  have  informed  the  House  or  signified  in 
writing  to  the  Speaker  whether  the  bill  contain  the  several  provisions 
required  by  the  Standing  Orders  (?•)• 

When  any  clause  or  amendment  is  offered  on  the  consideration  of 
the  bill,  it  must  be  printed  at  the  expense  of  the  parties  ;  and  when 
any  clause  is  proposed  to  be  amended,  the  nature  of  the  amendment 
must  be  distinctly  shown  {a).  If  the  bill  be  recommitted,  it  is  referred 
to  the  former  committee,  and  one  clear  day*s  notice  must  be  given  by 
the  agents  to  the  clerks  in  the  Private  Bill  Office  of  the  day  and 
hour  appointed  for  the  meeting  of  the  committee  {t),  and  a  filled  up 
bill  as  proposed  to  be  submitted  to  the  committee  on  recommittal 
must  be  deposited  in  the  Private  Bill  Office  two  clear  days  before  the 
meeting  of  the  committee,  and  a  copy  of  the  amendments  must  be 
furnished  by  the  promoters  to  the  parties  petitioning  against  the 
bill  (?/).  Amendments  made  on  the  consideration  of  the  bill  are 
entered  upon  the  printed  copy  of  the  bill  as  amended  in  commit- 
tee (x).  The  bill  is  then  ordered  to  be  read  a  third  time,  of  which 
one  clear  day's  notice  must  be  given  by  the  agent  to  the  Private  Bill 
Office  (y).    After  it  is  read  a  third  time,  it  is  printed  fair  {z),  examined 


(m)  May,  86. 

(71)  C.  S.  0.  90. 

(o)  Report  of  Select  Committee,  1876. 

ip)  28  &  29  Vict.  c.  27,  vol  II.,  "SU- 
tutea,"  &c. 

{q)  C.  S.  0.  214. 

(r)  C.  S.  0.  215.  See  these  provisions, 
0.  8.  0.  168—170,  p.  13,  ante. 


(«)  G.  S.  O.  217.  The  amendment 
must  first  be  sabmitted  to  the  Chainnan 
of  Ways  and  Means  ;  C.  S.  0.  85. 

(0  C.  S.  O.  236. 

(w)  C.  S.  0.  237. 

{X)  C.  S.  0.  244. 

(y)  C.  S.  0.  248. 
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'  the  darks  ia  the  Private  Bill  Office,  certified  by  them  (a),  and 
eat  to  the  Lords, 


3.  Progress  of  Ute  Bill  tkwugh  tlie  House  of  Lords  (6). 


a,  I'efiffrfm  oj  Btft 

Before  proceedmg  to  ti'ace  the  bill  throii}:'h  the  Loida,  it  is  neces.  Notfren  *c 

*  ,  .  .  °  where  alt«»tii>n 

^mrf  to  call  attention  to  the  important  provision  that  whenever  during  ia  caimuoaa. 
ifaepirogreas  of  the  bill  through  the  Coraraons,  any  alteration  has  been 
»de  in  any  work  authorized  by  the  bilh  a  plan  and  section  of  the 
^tion  must  be  depositotl  with  the  clerks  of  the  peace  and  other 
%\b  with  whom  the  original  jilan  was  re([uired  to  be  deposited; 
bat  the   inteotion  to   make  the  alteratioti  hag  been  published  in 
Gazette  aod  local  newspapers,  and  that  the  consent  of  owners 
I  been  obtained  to  the  making  of  the  alteration  (e). 

Moreover,  in    compliance  with    the  "Wharncliffe  Order/*  if  the  -wuorncum* 
bill  be  promoted  by  a  company  already  constituted  by  Act  of  Pnrlia-   nni'j,i.ouM>ttNi 
at,  it  Ls,  after  the  first  reading,  referred  to  the  examiners,  who  are  IXiy^lfnl^fi^"*''' 

jri,  "As  to  compliance  or  non-compliance  with   the  following  ;!il/"!i*^j;^^^^^^^ 
Jer,  *  which  order  prescribes^ — 

(L)  Submission  of  the  bill  to  pi'oprietorH  at  a  special  meeting  ; 
(i)  Calling;  of   such   meeting  by  advertisement   both  in  metro- 
politan and   local  newspapers,  and   by  circulars  inclosing 
unstamped  forms  of  proxy  ; 
f3J  Holding  of  the  meeting  not  earlier  than  the  seventh  day  after 

the  last  insertion  of  the  advertisement ; 
y^)  Approval  of  bill   by  proprietors  (d),  present  in  person  or  by 
proxy,  holding  at  least  three-fourths  of  the  paid-up  capital 
of  the  company  represented  at  the  meeting  ; 
('r,}  Oepofsit,  in  the  office  of  Clerk  of  the  Parliaments,  of  a  state- 
ment of  the  number  of  votes,  if  a  poll  was  taken  (e). 
(8.)  Recording  by  the  company  of  the  names  of  the  proprietors 
present  in  person  at  the  meeting. 


M  C.  6.  0.  U5. 

"  '  T^~i*9  printed  copies  of  tho  hill  mnst 

bvtibe  Agent  for  the  bill  with 

r.iii  iL-sBi>tjLnt  oommtttec  clerk,  on 

l.iy  on  which  the  hilt 

IE  ijt-  Lord». 

(c>  1*  JS.  i),  *U,  |io«t.     a  S.  0.  61  con- 

taiot  *  tiJiiLilar  |iro%tKinii  hh  to  tiilh  brought 

fti$m  ^    Comuums.      As  to   d<«poi«it  ttf 

H^orfgbMl  fkboi*  m  U  S.  O.  21 ;  C,  S.  O. 

id)  Projirictont  diMacnl'uuj  will  h:  Uv^tA 
by  tht  #itiiniiiJ**r  on  coinpUanci>  with 
j^teadiof;  Orders,  on  mcmonal  depoHit<vl, 
with  two  rojiieii,  iti  th<*  office  of  tl^o  CIitIc 

«.— TOU  1. 


uf  the  rurlUmt'tiU  lioforc  noon  of  the  dty 
jirticedinj;  that  appuiijicit  for  IIk*  GXAmiua- 
tiini  ;  or,  on  |>ptition  to  tin?  HoUi*c,  !»y  the 
rouimitl*'**.     L.  S,  O,  74,  1h,  105, 

(r)  L.  S.  U.  r>2.  Thi?*  i«  knowu  aa  the 
Whamclitfr  Orikr,  und  C,  a  O.  «2»  with 
the  exception  of  the  ln>«t  progrtiph,  \^ 
iilentieni  then*with,  A  rnihvRy  company 
cnnnot  binrl  them.wlvos  1\v  '^  ci>%'eiinnt  not 
to  opfK>sc  ft  bill  which,  it  pft^^^'tlt  woukl 
ilciirive  the  ahareliohkrh  of  rhc  i^rotcction 
rtflopdeci  by  this  order.  Mfntatu  v.  Mid* 
Invd  atro't  IVfM^n  {of  Irtland)  R,  Co., 
32  L.  J.  (Chan.)  513  ;  1  H*'inm.  k  Mill. 
130, 
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3.  ProgrtMnofltltl 
through  Ijordi. 


Bill  nromotCKlhy 
existing  o»iii- 
]»aiiy  and  iiiat«- 
rially  altered  in 
Cnminimi  mnat 
l)e  again  sub- 
mitted to  sliare- 
holds. 


No  petition 
necessary 


First  reading. 


(7.)  So  far  as  the  bill  relates  to  a  separate  undertaking  as  distinct 
from  the  general  undertaking,  separate  meetings  of  the 
proprietors  of  the  company  and  of  the  separate  under- 
taking. 

Similarly,  in  the  case  of  a  bill  brought  from  the  House  of  Com- 
mons in  which  (1)  provisions  have  been  inserted  in  that  House,  em- 
powering the  promoters,  being  a  company  already  incorporated,  to 
execute,  undertake  or  contribute  towards  any  work  other  than  that 
for  which  it  was  originally  established,  or  to  confer  powers  of  sale, 
lease,  entry  into  a  working  agreement,  amalgamation,  purchase^ 
abandonment  or  dissolution ;  or  (2)  in  which  any  such  provisions 
originally  contained  in  the  bill  have  been  materially  altered  in  the 
House  of  Commons  ;  or  (3)  in  which  any  such  powers  are  conferred 
on  any  company  not  being  the  promoters  of  the  bill,  the  examiner 
has  to  report  "  as  to  compliance  or  non-compliance  with  the  following 
order  " — which  order  prescribes  the  submi^ision  of  the  bill  to  a  meet- 
ing of  proprietors  in  terms  precisely  identical  with  those  of  Order  62, 
above  referred  to  (/). 

The  consent  of  directors  named  in  the  bill  must  be  proved  before 
the  examiners  (gf). 

Let  us  now  proceed  to  trace  the  bill  through  the  House  of  Lords. 

It  is  not  necessary  to  present  to  the  House  of  Lords  any  petition 
for  leave  to  bring  in  a  railway  bill  sent  up  from  the  Commons  (A). 

By  the  practice  of  the  House  of  Lords,  copies  of  the  bill  as 
originally  introduced,  and  also  as  proposed  to  be  submitted  to  the 
committee  on  the  bill  in  the  Commons,  are  laid  before  the  Chairman 
of  the  Lords'  Committees  and  his  Counsel,  so  that  a  simultaneous 
examination  of  the  bill  is  proceeding  in  both  Houses.  This  course 
enables  the  promoters  to  embody  amendments  suggested  in  the  Lords 
before  the  bill  has  passed  the  Commons,  and  greatly  facilitates  the 
passage  of  the  bill  through  the  Lords. 

When  the  bill  is  introduced  into  the  Lords,  it  is  read  a  first  time  ; 
and  not  later  than  two  days  after  the  bill  is  read  a  first  time,  a  copy 
of  the  bill  as  brought  into  the  Lords  must  be  deposited  at  the  office 
of  the  Board  of  Trade  (/). 

If  any  alteration  has  been  made  in  the  Commons  "  in  any  work 
authorized  by  the  bill,"  proof  must  be  given  before  the  Examiners 
that  a  plan  and  section  of  the  alteration  has  been  deposited  in  the 
office  of  the  Clerk  of  the  Parliaments,  and  with  the  clerks  of  the 
peace ;   that  a  copy  of  the  plan  has  been  deposited  with  the  parish 


(/)  L.  S.  0.  64.  The  corresponding 
Commons  Onler  is  0.  S.  O.  64. 

{if)  L.  S.  O.  68  ;  C.  S.  0.  63.  Untler 
these  onlers  it  will  l>c  ohserred  that  the 


signatures  only  rwjuire  to  be  proved  in  the 
scr  0)1(1  lIonNC. 

(//)  See  L.  S.  0.  148.  149. 

(0  L.  S,  0.  60 ;  C  S.  0.  60. 
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clerks  two  weeks  before  the  introduction  of  the  bill  into  the  House  of 
s»  that  the  intention  to  make  the  alteration  has  been  advertised, 
that  application  Iia.s  been  made  to,  and  the  consent  obtained  of, 
owners,  &c.  to  the  making  of  the  alteration  {k). 

Every  railway  bill  brought  from  the  Commons  is  after  tlie  first  After  orst  WRd- 
reading  referred  t*j  the  Examiners,  before  whom  compliance  with  such  E^uiiiner. 
Standing  Orders  as  have  not  been  previously  inquired  into  must  bo 
proved.  The  Examiner  must  give  at  least  two  clear  days*  notice  of 
^_  the  day  on  which  the  bill  will  be  examined.  Memorials  complaining 
^■of  non-compliance  with  Standing  Orders  must  be  deposited  in  the 
^HBoe  of  the  Clerk  of  the  Parliaments,  with  two  copies  thereof^ 
^^^Rore  noon  of  the  day  preceding  that  appointed  for  the  examination 
■cf  the  bill  ill 

The  Examiner  certifies  as  to  wliether  or  not  the  Standing  Order*! 
have  been  complied  with,  and  makes  a  special  report  if  necessary  (m). 
The  Standing  Orders  Committee  (wbicli  is  appointed  iit  tlie  com- 
meocement  of  every  Session^  and  consists  of  forty  Lords,  besides  the 
Chairman  of  Committees,  who  is  always  Chairman  of  Standing 
Orders  Committee,  three  of  whom  are  a  quortun)  reports  to  the 
H0US6  whether  the  Standing  Orders  ought  or  ought  not  to  be  dia- 
peiised  with,  and  in  the  case  of  a  special  report  of  the  Examiner, 
.whether  or  not  they  have  been  complied  with,  or  wbetber  they 
[thou Id  be  dispensed  Tivith  (n). 

No  petition  against  the  bill  will  be  received  unless  it  be  deposited  ^«|«t(»n«*K»inii 
in  the  Private  Bill  Office  bufore  3  pan.  on  or  before  the  seventh  day 
[after  the  day  on  which  sucIj  bill  has  been  read  a  second  (o)  time  (/>), 

The  bill  wHl  not  be  read  a  second  time  earlier  than  the  fourtb  day  se<N>ud  n'«dinK- 
Fnor  later  than  the  seventh  day  after  the  first  reading,  unless  the 
kKxaminers  have  certified  that  the  Standing  Orders  have  not  been 
[complied  with,  in  which  case  the  second  reatling  is  not  later  than  the 
Paeoond  day  on  which  the  House  shall  sit  after  the  report  from  the 
iStasding  Orders  Committee  allowing  the  bill  to  proceed  has  been 
rlaid  on  the  table  of  the  House  (y). 

Moreover,  no  bill  which  proposes  to  increase  maximum  rates  may  iJi.TCitiM*Hf  rut^, 
Lbe  read  a  second  time  until  a  report  from  the  Buard  of  Trade  on  tlie   '^"  **■  ^'  ^' 
Ifiubject  has  been  laid  on  the  table  of  the  House  (r). 

The  second  reading,  as  in  the  Commons,  affirms  the  principle  of 
the  bill,  subject  to  proof  of  the  preamble  before  the  committee,  and 
[U  immediately  followed  by  the  commitment.    If  opposed,  it  is  referreil  conumtmtnt. 


m  u  s.  o.  ei. 
fi)  L  ft.  0.  75. 

(«•}  U  8.  0,  76,  78. 

L  .*«,  O.    8<>— 85,  and  Bte  ib.  as  to 
[1Um$%  beforu  SUuding  Orders  Cuui* 


(0)  Or  fiftt  lime  if  the  bill  be  brought 
up  from  the  Common  a  ;  I*.  S,  O.  93, 
ip)  L.  S.  O.  92. 
(qj  h,  S.  0.  9L 
(r)  L,  S.  O,  flO. 


c  2 
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DuUm  of  com- 


^tkl^Sgh^iXu.^  to  a  select  committee  of  five  Lords.    The  proceedings  before  the  com- 
mittee are  similar  to  those  adopted  in  the  Commons. 

In  addition  to  the  general  inquiries  before  the  committee,  they  are 
ordered  to  observe  that  particular  provisions  are  inserted  for  restrict- 
ing loans  or  mortgages,  for  maintaining  the  levels  of  roads,  and  for 
restraining  the  crossing  of  roads  on  a  level.  They  are  also  required 
to  observe  the  same  rules  and  introduce  the  same  clauses  and  pro- 
visions as  in  the  Commons,  relative  to  the  non-payment  of  interest 
on  calls  or  deposits  out  of  capital,  and  the  financial  arrangements  of 
companies  in  cases  of  purchase  and  amalgamation  {s).  These  pro- 
visions, however,  being  included  in  the  bill  as  brought  from  the 
Commons,  need  not  be  further  noticed  here.  It  is  also  required  that 
in  every  railway  bill  the  following  clause  be  inserted  :  — 


Election  of  (line 
ton  in  ntilway 
companieii. 


The  directors  appointed  by  this  act  shall  continue  in  office  until  the  first 
ordinary  meeting  to  be  held  after  the  passing  of  the  act,  and  at  such  meeting  the 
shareholders  present,  i)ersonalIy  or  by  proxy,  may  either  continue  in  office  the 
directors  appointed  by  this  act,  or  any  number  of  tlieni,  or  may  elect  a  new  body 
of  directors,  or  directors  to  supply  the  places  of  those  not  continued  in  office,  the 
directors  appointed  by  this  act  being  eligible  as  members  of  such  new  body  (i). 


Amendment  in 
committee. 


Amendment  on 
report  on  tliinl 
reuiing. 


Any  report  on  the  bill  by  a  public  department  is  referred  to  the 
committee  on  the  bill  (it). 

If  any  amendments  have  been  made  in  committee,  the  bill  most 
be  reprinted  as  amended  previously  to  the  third  reading,  unless  the 
Chairman  of  the  Committee  certify  that  the  reprinting  is  unneces- 
^i*y  ip^)  \  ^^^  ^  copy  of  the  bill  as  amended  must  be  deposited  in  the 
office  of  the  Board  of  Trade  three  days  before  the  third  reading. 
Proof  of  compliance  with  this  order  is  given  by  depositing  a  certificate 
from  the  said  Board  in  the  Private  Bill  Office  (y).  The  Chairoum 
of  Committees  may,  if  he  think  fit,  propose  to  the  House  that  any 
railway  bill  shall,  after  it  has  been  reported,  be  committed  to  a  com- 
mittee of  the  whole  House,  in  which  case  such  bill,  printed  as 
reported,  must  be  delivered  by  the  promoters  to  the  Lords  at  least 
two  days  before  the  day  for  which  it  is  committed  {z).  No  amend- 
ment can  be  moved  on  the  report  or  on  the  third  reading,  unless  the 
same  has  been  submitted  to  the  Chairman  of  Committees,  and,  unleas 
he  considers  the  amendments  verbal,  printed  copies  thereof  deposited 
with  the  Clerk  of  the  Parliaments,  one  clear  day  at  least  prior  to  the 
report  or  third  reading  (a). 

The  bill  is  now  read  a  third  time,  and  is  ready  to  receive  the 
Royal  Assent. 


(*)  L.  S.  O.  108- 
(0  L.  S.  0.  130. 
(m)  L.  S.  O.  106. 
(z)  U  S.  O.  145. 


129. 


(i/)  L.  S.  0.  113. 
{z)  L.  S.  0.  142. 
(a)  L.  S.  0.  144. 
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TaxtUinji  o/| 
CosU, 


T*'iijint  for  Tjfn 
nifty  uo(  i-'ltargq 
coKts  cm  eAt&te, 


♦.  On  Co^ts  incurred  in  Parliament  ami  Taxatwn  of  Gasts  (h). 

The  payment  of  costs  incurred  in  Parliament  is  chiefly  regulated  By  ^i^-^m  cr«iu 
%y  the  Act  28  ^l-  !29  Vict.  c.  27,  which  is  printed  in  Vol.  IL  ^^'^' 
The  effect  of  this  Act  is  that,  when  a  committee  report  "Preamble 
not  proved/'  the  costs  (all  upon  the  promoters  of  the  bill,  but  that 
when  a  committee  report  unanimously  '*  Opposition  unfounded/*  the 
costo  fall  upon  the  opponents.  It  is  expressly  provided,  however, 
by  s.  2  that  "  no  landowner  who  boml  fide  at  his  own  sole  risk  and 
diaiiges  opposes  a  bill  which  proposes  to  take  any  portion  of  the  said 
peiitioner s  property  for  the  purposes  of  the  bill  shall  be  liable  to  any 
costs  in  respect  of  his  opposition  to  such  bill." 

A  tenant  for  life  cannot  charge  the  costs  of  opposing,  much  less  of 
fpTomotiDg,  any  bill,  upon  the  settled  estate  ;   all  such  coats  must 
jme  out  of  his  own  pockets  (*•). 

The  bills  of  costs  of  Parliamentary  agents,  solicitors  and  others,  in 

spect  of  railway  bills  and  expenses  incurred  in  complying  with  the 
Standing  Oi*ders,  and  in  preparing,  bringing  in,  and  carr}'ing  such 
billii  through,  or  in  opposing  the  same,  in  either  House  of  Parlia- 
aeot,  are  subject  to  certain  statutory  regulations.  The  stat.  10  &  11 
ricu   c.  6J>,  regulates  the  taxation   of  such  bills  in  the  House  of 

otnmoDs,  and  the  12  &  13  Vict  c,  78,  in  the  House  of  Lords  (d). 
The  following  is  a  brief  summary  of  the  contents  of  these  statutes, 
which  repealed  the  former  statutes  relating  to  the  taxation  of  costs 
in  Parliament  (e).  Costs  incurred  in  the  House  of  Commons  (/)  or 
the  House  of  Lords  (g)  cannot  be  recovered  by  action,  until  one 
modtb  after  a  signed  bill  of  costs  has  been  sent  or  delivered  to  the 
party  charged.  But  a  judge  may  dispense  with  such  month*s  notice, 
upon  proof  that  the  party  charged  is  about  to  quit  the  United 
Kingdom.  The  Speaker  of  the  House  of  Commons  (h),  and  the 
Clefk  of  the  Parliaments,  or  in  his  absence  the  Clerk  Assistant  of 
ibe  House  of  Lords  (i),  appoint  the  taxing  officers  in  the  respective 
Houses 

The  Speaker  of  the  House  of  Commons  (k)  and  the  Clerk  of  tho 
Parliaments,  or  his  Assistant  in  the  House  of  Lords  (l),  may  from 


(1)  See  Wel5«tcr*»  Parliiuneiitary  Coats. 
eoKts  iwmrded  bv  a  committf^e  of 
Uooae,   tee  28  k  29  Vict.  c.   27« 
f ;  And  ail  to  coita  awar^led  by  tliv 
i  tvf  Refer««*»,  ncG  AO  k  31  Viet  c.  136, 
t^i  relating  to  railway  liilla  are 
'  '  iM'Hsion  Jitid  on  ami  aftc^r 
lv  ill  November.     See  Ap- 
i..  ,>-  6. 

Earl  of  Berhkui  WUt,  L.   R. 
^. 

\i\  8pi9  toL  IL  for  botli  jitatQiea. 
If »  A  0«Q.  4«  c.   12^),  in  the  Commons  ; 
)  k  S  (Wo.  it  c.  C^  ill  th«  LonU 


(/)  10  At  11  Vict.  c.  m,  8.  -2,  post^  Ap- 
pondix. 

{g)  12&  13  Vict.  i:.  7S,  s.  2. 

{h)  10  A:  11  Vict.  c.  69,  s.  3. 

ii)  VI  iL  13  Vict  c,  78,  ii.  3. 

{k)  10  &  11  Vict  c.  69,  8.  4  to  7,  imnt, 
vol.  IL  By  u  resolution  of  16tli  Fcbninry, 
1864,  the  SjMjftker  was  Tet\neiiied  to  rense 
the  list  of  charges  for  I*arllameutary 
ag«nt8,  solicitors  tind  othei-s,  with  a  view 
tMSp<?ctiilly  to  tho  reduction  of  the  clmrgus 
allowed  for  copie^n  of  dociunents. 

{/)  12  &  la  YkU  c.  78,  ».  4  to  7,  post, 
vol.  It 
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*•  '^"SS*  ^^  ^-i"^®  ^  ^1™®  prepare  lists  of  charges  to  be  allowed  upon  taxation  of 
bills  of  costs  in  their  respective  Houses  (m),  and  the  taxing  officer 
may  examine  parties  and  witnesses  upon  oath,  and  call  for  the  pro- 
duction of  books  or  writings  in  the  hands  of  any  party  to  such 
taxation,  and  the  taxing  officer  may  also  receive  fees  for  his  serviooB, 
and  award  the  costs  of  the  taxation  against  either  party  thereto,  as  he 
may  think  fit. 

Upon  the  application  of  any  party,  upon  whom  a  demand  of  Par- 
liamentary costs  incurred  in  the  CJommons  (71),  or  in  the  Lords  (o), 
has  been  made,  or  upon  the  application  of  the  party  sending  in  sach 
demand  of  costs,  the  taxing  officers,  upon  receiving  a  true  copy  of  the 
bill,  which  shall  have  been  duly  delivered  as  aforesaid,  must  proceed 
to  tax  and  settle  the  same,  and  in  the  absence  of  either  party  they 
may  proceed  ex  parte;  and  actions  brought  to  recover  the  bill 
pending  the  taxation  must  be  stayed  until  the  amount  of  the  bill 
has  been  duly  certified  by  the  Speaker,  or  Clerk  of  the  Parliaments, 
or  Clerk's  Assistant.  But  no  application  to  tax  can  be  entertained 
by  the  taxing  oflicers,  after  a  verdict  has  been  obtained  for  the 
recovery  of  the  bill  of  costs,  or  after  the  expiration  of  six  months 
after  the  bill  shall  have  been  delivered  :  although  in  the  latter  case, 
upon  a  report  of  special  circumstances,  the  taxing  officer  may  be 
directed  to  tax  the  bill. 

The  taxing  officer,  on  the  direction  of  either  party,  is  required  to 
report  to  the  Speaker  of  the  Commons  (p),  or  to  the  Clerk  of  the 
Parliaments,  or  his  Assistant  in  the  House  of  Lords  (y),  respecting 
the  amount  of  the  taxation  and  the  costs  thereof,  and  within  twenty- 
one  days  either  party  may  complain  of  the  report,  and  the  Speaker, 
or  Clerk  of  the  Parliaments,  or  his  Assistant,  as  the  case  may  be, 
may  require  a  further  report  from  the  taxing  officer  :  and  when  the 
matters  have  been  finally  disposed  of,  a  certificate  is  issued  of  the 
amount  ascertained  to  be  due,  which  is  binding  and  conclusive  on  the 
parties;  and  in  any  action  or  other  proceeding  brought  for  the 
recovery  of  the  amount  so  certified,  the  certificate  has  the  effect  of  a 
waiTant  of  attorney  to  confess  judgment ;  but  it  is  provided  that  if 
the  defendant  in  any  action  shall  have  pleaded  that  he  is  not  liable  to 
the  payment  of  the  said  costs,  the  certificate  shall  be  conclusive  as 
to  the  amount  thereof  which  shall  be  payable  by  such  defendant, 
only  in  case  the  plaintiff  shall  in  such  action  recover  the  same  (r). 

(m)  For  tables  now  (for  Session  of  1889)      enable  imrties  charged  with  Parliamentaiy 

in  force,  see  vol.  II.  costs  to  deny  their  liability  to  pay  them, 

(n)  10  &  11  Vict.  c.  69,  s,  8.  See  a  similar  provision  in  6  &  7  Vict  c  73, 

(0)  12  &  13  Vict.  c.  78,  s.  8.  s.  43.  where  parties  are  allowed  to  dispate 

{p)  10  &  11  Vict.  c.  69,  s.  9.  the  retainer,  after  the    costs  have   heen 

{g)  12  &  13  Vict  c.  78,  a  9.  taxed  in  the  common  law  courta. 

(r)  The  object   of  this   proviso  is  to 
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If  any  bill  of  costs  in  either  House  of  Parliament  comprises  any 
charges  incurred  in  respect  of  a  private  bill,  but  not  taxable  by  the 
act,  in  pursuance  whereof  such  bill  may  come  to  be  taxed,  the  taxing 
officer  of  the  House  of  Lords,  or  of  the  House  of  Commons,  as  the 
case  may  be,  may  tax  such  costs  himself,  or  request  the  taxing  oflScer 
of  the  other  House  of  Parliament,  or  the  proper  officer  of  any  otlier 
Court,  to  assist  him  in  taxing  any  part  of  such  bill ;  and  the  officer 
80  requested  to  tax  has  the  same  power,  and  may  receive  the  same 
fees,  as  upon  a  reference  from  the  Court  of  which  he  is  such  officer, 
and  the  report  and  certificate  shall  include  the  amount  of  such  last- 
mentioned  fees  and  expenses.  And,  lastly,  the  taxing-master  of 
either  House  of  Parliament  may  take  an  account  between  the  parties 
to  any  taxation  of  all  sums  of  money  paid  or  received  in  respect  of 
any  bill  of  costs,  which  is  the  subject  of  taxation  (s). 

{$)  12  &  13  Vict  c.  78,  88.  10,  11,  12,  post,  vol.  II. 
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1.  ThfC<m»nlidn.  l^    X/tC  Cuil80liiUitiOli  Acts. 

/ION  A(i$. 

The  railways  established  in  this  kingdom  are,  in  the  theory  of  the 
law,  public  highways,  like  the  ancient  roads  which  they  have  almost 
superseded  {a).  Their  origin  is,  however,  different,  for  these  modem 
roads  have  been  formed  by  private  enterprise  alone  (6),  and  their 
management  is  entrusted,  by  the  Legislature,  to  joint-stock  companies 
whose  powera  are  derived  from  Acts  of  Parliament,  obtained,  as  we 
have  seen,  for  the  purpose  of  establishing  each  particular  line  of  rail- 
Hfftirc  1845, each  wav.     Whcu  the  oarlicst  railways  were  made,  each  act  was,  like  the 

AlHTial  act  wa^  ''  i»-i/.i  •!« 

cnini.ietciii  old  tumpikc  .sjjecial  acts,  complete  in  itself,  and  contained  the 
necessary  powers  for  making,  maintaining  and  managing  the  par- 
ticular railway.  It  was  afterwards  thought  desirable,  "  as  well  for 
the  purpose  of  avoiding  the  necessity  of  repeating"  the  necessary 
•  provisions,  as  for  ensuring  greater  uniformity  in  the  provisions 
themselves/'  that  one  code  should,  as  far  as  it  was  practicable,  be 
applicable  to  all  such  undertakings.  This  was  carried  into  eflfectby 
certain  Acts  of  Parliament  passed  in  1845;  and,  as  many  of  the 
earlier  companies  have  been  brought  under  this  code,  upon  their 
subsequent  applications  for  further  powers  from  Parliament,  it  may 
be  said  that  the  greater  number  of  existing  companies  are  subject  to 
SiiStriilaUiig  ^^^  provisions  as  contained  in  these  acts.  They  are  three  in  number : 
EliSaildiiVi"      The  Companies  Clauses  Consolidation  Act,  1845;  The  Lands  Clauses 


rvtai 


iTvland. 


(a)  See  cli.  xii.,  nee.  1,  jiost.  tin*   Midland  Great  Westeni  Railway  in 

(6)  But  by  12  k  18  Vict.  c.   62,  half  a  Ireland.    Sec  also  the  Railway  Companies 

million  sterling  was  advanced  by  way  of  (Ireland)  Temiwraiy  Advances  Acts,  1866, 

loan  out  of  the  consolidated  fuud  to  ninke  1867,  and  1868. 
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Consolidation  Act,  1845 ;  and  the  Railway  Clauses  CoDSolidation 
Act,  1845.  Additional  acts  of  a  similar  nature  are,  The  Companies 
Clauses  Act,  18G3  ;  The  Companies  Clauses  Act,  1869 ;  The  Lands 
Qaoses  Act,  1860 ;  and  The  Railways  Clauses  Act,  1863. 

The  Companies  Clauses  Consolidation  Act  of  1845  (8  Vict.  c.  16)  coiiipftnie« 
is  conceinod  with  the  distribution  of  capital  into  shares  (ss.  6 — 13),  the 
transfer  and  forfeiture  of  shares  (ss.  14 — 37).  the  borrowing  of  money 
on  mortgage  or  bond  (ss.  38 — 55),  the  exercise  of  the  right  of  voting 
by  shareholders  (ss.  66 — 80),  the  appointment,  powers  and  liabilities 
rf  directors  (ss.  81 — 100),  and  the  declaration  of  dividends  (ss.  120 — 
123).  The  Companies  Clauses  Act  of  1863  (26  &  27  Vict.  c.  118), 
relates  to  the  cancellation  and  surrender  of  shares  (Pt.  I.  ss.  3 — 11), 
and  to  the  creation  of  additional  capital  and  debenture  stock  (Pt.  II. 
88. 12—21  ;  Pt.  III.  as.  22—35).  And  the  Companies  Clauses  Act 
of  1869  (32  &  33  Vict.  c.  48)  amended  that  of  1863  as  to  the  raising 
of  debenture  stock  (o). 

The  Lands  Clauses  Consolidation  Act  of  1845  (8  Vict.  c.  18)  relates  Lflmiscuuwfl 
to  the  purchase  of  land  by  agreement  and  under  the  compulsory 
powers  (ss.  6 — 68),  the  application  of  compensation  money  (ss.  69 — 
80),  the  entry  upon  lands  by  the  company  (ss.  84—92),  the  sale  of 
superfluous  land  (ss.  127 — 129),  and  similar  matters.  The  Lands 
Clauses  Act  of  1860  (23  &  24  Vict.  c.  106)  amended  that  of  1845  as 
to  the  purchase  of  land  by  a  rent-charge.  And  the  Lands  Clauses 
Act  of  1869  (32  &  33  Vict.  c.  18)  further  amended  the  Act  of  1845 
as  to  taxation  of  costs  in  arbitrations. 

The  Railways  Clauses  Consolidation  Act  of  1845  (8  Vict  c.  20)  RjJW'ayscuiww 
is  concerned  with  the  construction  of  the  railway  (ss.  6 — 29),  the 
crossing  of  roads  (as.  46 — 67),  the  construction  of  accommodation 
works  (sa  68 — 75),  the  working  of  mines  (ss.  77 — 85),  and  the 
carryiDg  of  passengers  and  goods  and  the  taking  of  tolls  (ss.  86 — 
107).  The  Railways  Clauses  Act  of  1863  (26  &  27  Vict  c.  92)  relates 
to  level  crossings  (ss.  5 — 8),  the  management  of  junctions  (ss.  9 — 12), 
the  protection  of  navigation  (ss.  13 — 19),  working  agreements  (ss.  22 
—29),  exercise  of  powers  as  to  steam  vessels  (ss.  30 — 35),  and  amal- 
gamation (ss.  36 — 55). 

As  the  titles  of  these  acts  indicate,  they  relate  to  three  principal 
objects  (d)  ; — 1.  The  constitution  of  Railway  Companies,  and  their 

{e)  The  amemlmenU,  however,  had  been  neither  the  (Companies  Clauses  Act  of  1869, 

atadpoted,   so  far  as  railway  companies  nor  the  Lands  Clauses  Act  of  1860  or  1869, 

wtie  concerned,  by  ss.  27— -30  of  the  Rail-  are  *'  Consolidation  Clauses  Acts"  in  the 

vij  Companies  Act,  1867,  80  k  31  Vict.  same  sense  a&  the   others  are.     There  is 

1 127.  this  difference  between  the  Acts  of  1845 

(iQ  The  Lands  and  Companies  Clauses  and  those  of  1863,  that  whereas  the  Acts 

Acts  are   applicable  to  Companies  esta-  of  1845  are  incorporated  with  the  special 

for  other  public  undertakings  as  acts,  except  as  expressly  varied  (s.  1),  the 


wdl  as  railways,     it  will  be  observed  that       Acts  of  1863  require  a  particular  clause 
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^'  ^l^^Sl^^*^'  P<>wers.  2.  The  rights  of  shareholders  and  others,  who  invest  the 
necessary  capital,  and  thus  enable  the  directors  to  carry  on  the 
business  of  the  company.  3.  The  powers  of  the  company — ^to  take 
and  purchase  lands  for  the  purpose  of  constructing  the  railway,  and 
works  connected  therewith.  It  is,  therefore,  proposed  to  treaty  in 
order,  on  these  three  subjects,  reserving  for  separate  consideration 
any  other  branches  of  our  inquiry  which  may  be  deserving  of  notice. 
But  before  we  proceed  with  this  investigation,  it  may  be  useful  to 
give  a  summary  of  the  contents  of  a  Railway  Act,  as  it  is  usually 
framed  since  the  Consolidation  Acts  have  come  into  operation. 


2-  The^'^iiecini  2.  Usiuil  ProvisioHS  of  a  Special  Act. 

Each  particular  railway  act  is  called  "  the  special  act "  (e).    The 

special  act,  after  reciting  in  the  preamble  that  the  formation  of  the 

proposed  railway  would  be  of  great  public  advantage,  proceeds  to 

incrpomtinn  of  incorporate  (/)  the  three  Consolidation  Acts  of  1845  before  referred 

GonnolidAtiim  i        i  #.         .      -i 

Acte.  to,  and  other  acts  of  a  similar  nature,  save  as  to  such  parts  thereof  as 

may  be  modified  by,  or  be  inconsistent  with,  the  provisions  of  the 

usoAi  contenu  spccial  act  The  act  then  incorporates  A.  B.,  C.  D.,  £.  F.,  and 
"all  other  persons  who  have  subscribed  or  shall  subscribe  to  the 
undertaking,"  as  a  body  corporate,  with  perpetual  succession,  with 
power  to  purchase  and  hold  lands,  within  the  restrictions  therein  and 
in  the  Consolidation  Acts  contained.  The  amount  of  the  capital  to  be 
raised  is  then  declared,  and  the  mode  of  making  the  calls  prescribed. 

Limitfd  liability  It  is  also  provided  that  no  shareholder  of  the  company  shall  be  liable 

of  staarehohlprM.  ii.ii  n  t%tttt» 

for,  or  charged  with,  the  payment  of  any  debt  or  demand  due  fiom 
the  company  beyond  the  extent  of  his  share  in  the  capital  of  the 
company  not  then  paid  up ;  and  limited  powers  are  given  to  raise 
money  on  mortgage  or  on  bond,  provided  a  certain  specified  amount 
uircrtorj..  Qf  fY^Q  capital  be  subscribed  and  paid  up.     The  number  and  qualifica- 

tion of  directors  is  prescribed,  and  sometimes  a  power  of  removal 
for  misconduct  is  given.  The  first  directors  of  the  company  are 
appointed  by  name  "  to  continue  in  office  until  the  first  ordinary 
meeting  held  after  the  passing  of  the  act."  The  company  are 
empowered,  by  exercising  the  powers  in  the  statute,  to  make  and 
maintain  the  railway  and  works,  on  the  lands  delineated  and  de- 
scribed in  the  parliamentary  plans  and  book  of  reference,  and  the 
line  of  the  railway  is  pointed  out.  Any  special  provisions  are  then 
inserted.  The  quantity  of  land  which  may  be  taken  for  extraor- 
dinary purposes  is  defined,  and  also  the  period  within  which  lands 

each  special  act  to  accomplish  the  incorix)-  (e)  See  8  Vict.  c.  16,  a.  2. 

ration.     See  the  opening  Hoction  of  each  (/)  This  is  usnal,  but  quite  unnecesMiy. 

Part  of  thodo  Actti  rcs])ectiyely.  See  note  {d),  supra. 
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are  to  be  purchased.    A  certain  time,  very  seldom  exceeding  five  ^I^pJ**^®**  ®' 
jeans  (g),  is  prescribed  for  tlie  completion  of  the  railway.    The  tolls  toiih. 
which    may  be  taken  are   then  specified,  and  a  maximum  rate   of 
charges,  for  passengers  and  goods,  is  inserted.     A  power  enabling  the 
company  to  lease  or  sell  the  railway  is  sometimes  added. 

It  is  invariably  provided,  in  conformity  with  the  standing  orders  (A),  saving  for  future 
that  the  provisions  of  all  existing  or  future  general  railway  acts  shall 
be  in  force  in  respect  to  the  railway  and  company. 

The  65th  section  of  the  Companies  Clauses  Act  directs  that  the  costs  of  upcriai 
capital  of  the  company  "  shall  be  applied,  firstly,  in  paying  the  costs  ^ ' 
aad  expenses  incurred  in  obtaining  the  special  act."  In  addition  to 
this,  the  special  act  itself  almost  always  contains  a  clause  that  "  all 
costs  and  charges  of  and  incident  to  the  preparing  for,  obtaining  and 
passing  the  act,  or  otherwise  in  relation  thereto,"  shall  be  borne  by 
the  company.  But  the  effect  of  such  a  clause  may  be  avoided  by 
special  agreement  (i),  if  there  be  ample  evidence  of  it,  and  if  the 
agreement  has  been  made  with  the  promoters  as  agents  for  the  com- 
pany, that  the  company  when  incorporated  shall  not  be  liable.  An 
agreement  with  individual  promoters  for  their  own  protection  is  not 
sufficient  to  avoid  the  eflfect  of  the  clause  {k).  Where  six  railways, 
parts  of  a  system,  were  projected  by  the  same  person,  and  an  act  was 
obtained  authorizing  the  construction  of  two  only,  and  providing  that 
the  costs  of  the  act  and  "  incidental  and  preparatory  thereto  "  should 
be  paid  by  the  company,  it  was  heH  that  the  costs  incurred  in  rela- 
tion ta  the  other  four  railways  were  payable  by  the  company  (I).  But 
money  agreed  to  be  paid  to  a  landowner  to  withdraw  opposition  to 
the  bill  is  no  part  of  the  costs  .of  the  special  act  (m).  A  clerk  to  a 
promoter,  who  has  looked  only  to  the  promoters  for  payment,  cannot 
daim  against  the  company ;  he  must  claim  against  the  promoters, 
and  they  against  the  company  (n). 

As  soon  as  the  special  act  is  obtained,  the  money  deposited  in  the  withdrawal  of 
Bank  of  England,  in  pursuance  of  the  Standing  Orders  in  Parlia-  '  *^^ 
ment,  may  be  withdrawn,  on  the  petition  of  the  parties  in  whose 
name  the  money  is  standing  (o),  subject,  nevertheless,  to  the  im- 

(7)SeeL.  S.  O.  107,  by  which  the  period  V.-C.     As  to  costs  where  a  railway  has 

far  tlie  oompletion  of  a  railway  "shall  not  been  abandoned,  see  ib.  and  L.  R.,  10  Eq. 

exceed,  in  the  case  of  a  new  railway,  five  61Z  ;  Re  Kensington  Station  Act,   L.  R., 

Tctn,  and  in  the  case  of  extension  of  time  20  £q.  197. 

fcr  the  completion  of  any  railway,  three  (/)  Re   Tilkard,  32  L.    J.,    Ch.    156, 


jean.' 


174  ;  8  L.  T.  587. 


(A)  C.  S.   O.    169;  L.  S.  0.  132,  post,  (m)  Shrewsbury  {Earl  of)  y,  NorihStaf- 

ToL  II.  fordshire  R,  Co.,  L.   R.   1.  Eq.  593  ;  35 

(0  Savin  v.  Hoylakc  R.  Co.,  85  L.  J.,  L.  J.,  Ch.l56,  174. 

£f.  52  ;  L.  R.,  1   Ex.  9 ;  4  H.  &  C.  67  ;  (n)  Kent  Tramvoays  Co.,  in  re  (C.  A.), 

Bwdm  V.  River  Fergus  Navigaiion  Co.,  L.  R.  12  Ch.  D.  812. 

J  Ir.  R.,  C.  L.  13.  (o)  See  9  &  10  Vict.  c.  20,  and  cases 

{k)  Re  Brampton  A  Longtoum  R,   Co.,  thereon,  p.  8,  ante.    The  petition  is  pre- 

L  R.,  10  Ch.  App.  177 ;  affirming  Hacon,  tented  o  the  tChancery  Division  of  the 
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The  Special 
Art. 


AcccM  to  ipecial 
act. 


portant  clauses  inserted  in  pursuance  of  the  Standing  Orders,  whidi 
provide  for  the  impounding  of  the  deposit  as  a  security  for  the  com- 
pletion of  the  line,  and  the  application  of  it  in  compensation  to 
parties  injured  by  the  line  not  being  completed  within  the  time 
limited. 

The  Railways  Clauses  Consolidation  Act  (sect.  162),  requires  each 
company  to  keep  a  Queen's  printer's  copy  of  their  special  act  at  their 
head  office,  and  also  to  deposit  copies  with  the  clerks  of  the  peace 
of  the  several  counties  into  which  the  works  extend.  The  penalty 
on  the  company  for  not  depositing  such  copies  is  20Z.  and  5/.  for  eaeh 
day  afterwaixls,  and  the  clerks  of  the  peace  are  bound  to  permit  per- 
sons interested  to  inspect  and  copy  the  acts  under  penalties  set  forth 
in  7  Will.  4  &  1  Vict.  c.  83.  An  exactly  similar  provision  is  con- 
tained in  the  Companies  Clauses  Consolidation  Act  (sect  161),  and  in 
the  Land  Clauses  Consolidation  Act,  (sect.  150). 


8.  Mettinqunf 
SharthMerx. 

Ordinary  meel- 
IngH. 

G.  C.  Act,  8.  66. 


Extraordiiian- 
meetinga. 


8.  Meet iiiys  of  Shareholders. 

The  Companies  Clauses  Consolidation  Act,  184o  ( ;>),  provides  that 
two  meetings  of  shareholders,  called  "  ordinary  meetings,*'  shall  be 
held  every  year  :  (Sect.  66  (</).)  And  no  matters,  except  such  as  are 
appointed  to  he  done  at  an  ordinary  meeting,  may  be  transacted, 
unless  special  notice  of  such  iiiatters  have  been  given  in  the  adver- 
tisement convening  such  meeting :  (Sect.  67.)  Every  general  meet- 
ing of  shareholders  other  than  an  ordinary  meeting,  is  called  "an 
extixiordinary  meetimjy  and  may  be  convened  by  the  directors  as 
they  think  fit :  (Sect.  68.)  But  only  such  business  as  was  men- 
tioned in  the  notice  which  convened  the  meeting  can  be  entered 
upon  :  (Sect.  69.)     A  certain   number  of  shareholders  {r)  may  also 


Higli  Court,  mid  the  court  will  order  pav- 
iiieiit  to  1m»  iiiado  to  the  bankera  ()f  the 
company,  if  such  l>cthe  prayer  of  the  peti- 
tion, ki-  parte  IVnni'ick  and  l^aminy- 
toil  Ji.  Co.,  13  Sim.  ni.  Injuncti(»n8  are 
Hoinetimcs  granted  to  restrain  parties  from 
obtaining  tliesc  deposits.  See  CaitrndiWl- 
V.  De  Burgh,  15  L.  J.,  Ch.  426  ;  Gilbrrtv. 
Cooper,  10  Jur.,  Ch.  580  ;  Goodman  v.  I)e 
BcaurMr,  ibid.  938.  As  to  payment  of 
depasit  ujK)n  insolvency  of  com|Kinv,  see 
JU  Bradford  TraDurayn  Co,,  24  "\V.  K. 
815. 

ij))  8  Vict.  c.  lU.  This  and  all  other 
statutes  of  imiwrtance  noticed  in  the  text 
are  printed  at  length  in  vol.  II.,  in  chrono- 
logical order. 

{q)  Where  a  company  desire  to  make 
new  provisions  or  to  alter  any  of  the  pro- 
visions of  their  8]>ccial  at;t  or  of  the 
Companies  Clauses  Consoli<lation  Act. 
1845,  with  respect  to  general  meetings  of 


the  com])any  and  the  exercise  of  the  ri^t 
of  voting  by  shareholder:*,  they  may  obtain 
a  ccrtiticate  from  the  Board  of  TnAt  for 
that  puriH)8e  under  the  Railway  Com- 
panies Powers  Act,  1864,  27  &  28  Vict. 
c.  120.  Sec  the  Regulation  of  Railways 
Art,  1868,  81  A:  32  Vict.  c.  119,  &  38, 
which  section  would  seem  to  be  uuaffectdl 
by  the  Towers  Amendment  Act  of  1870, 
33  k  34  Viet.  c.  19,  on  the  principle  applied 
in  Jii-g.  V.  Smith,  L.  R.  8  i}.  B.  146, 
tliat  when*  of  three  successive  statutes  the 
second  incori>oratc8  the  first,  and  the  third 
repeals  the  first  without  n^ferenco  to  the 
second,  the  fiR<t  remains  in  full  force  Rofar 
as  the  second  is  concerned. 

(/*)  If,  from  any  circumstances  an  exact 
compliance  with  the  terms  of  the  statute  ia 
impossible,  it  seems  that  these  and  similar 
l>rovisions  will  be  considered  as  directory 
only.     See  Foss  v.  JlarfHtttle,  2  Hare,  496. 
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Xotfc*!  of  fai!«t- 
•ngu. 


juire  an  extraordinary  meeting  to  be  held,  by  sending  a  requisition 
the  directors,  who  are  thereupon  requimd  to  convene  the  meeting; 
on    their  default,   the    requisitionista    may   call    such   meeting: 
7^.)     Fourteen  days'  (^)  public  uotice,  at  the  least,  of  all  meet- 
ly ordinary  and  extraordinary,  must    be  given  in  the  form  pre- 
and  every  notice  of  an  extraordinary  meeting,  or  of  certain 

meetings  particuhirly  mentioned,  must  specify  the  purpose 

'wliich  such  meeting  is  called  (0 ;  (Sect,  7L) 

The  scope  of  these  and  other  sections  was  much  considered  in  laU  stfttiwofeittr*. 
Wigkt  IL    Go,  V,  Tafiaurdifi  (w).     In  that   case  certain    share-  ^^»«* 
Bfs  called  upon  the  directors  to  call  an  extraordinary  meeting  to    '  ' 
wnt  a  committee  of  inquiry,  and  to  empower  audi  committee  to 
[>QceQtrate  offices  and  do  other  things  to  remove  any  of  the  directors, 
^elect  others.     The  directors  called  a  meeting  to  discuss  only 
f^pointmeut  of  a  committee  of  inquiry,  and  a  meeting  being  held 
Drdingly   (at   which    the    requisitionists  were    not    present),  the 
itment   of  a  committee   was   negatived.     Tbe  requisitionists 
ereupon  under  Sects.  70  and  71  called  an  extraordinary  meeting 
'  the  purposes  stated  in  the  original  requisition.     Kay,  J.,  granted 
tnjiiQctton  to  prevent  that  meeting  being  held,  but  the  Court  of 
unanimously  and   unhesitatingly  dissolved   it.      In   giving 
lent.  Cotton^  L.J-,  observed  : 

It  tt  n  very  atrong  thing  indeed  to  prevent  shareholders  from  holding  a 
laettiaig  of  the  company  when  such  a  meeting  is  the  only  way  in  which  they  can 
isteilere  if  the  majority  of  thum  tljiiik  that  tjje  course  tiiken  by  the  directors  in 
1  mmttor  which  is  in  ihtnt  virrs  of  tho  dinjctoi's  is  not  for  the  beiieht  of  the  com* 
l«oy,  Th«»  ^Ttrnnd  on  which  the  directiirs  limited  their  notice  was,  that  every- 
ihm.  1  by  the  re^juisitioa  beyond  the  appointment  of  a  committee  was 

itliig  \t,  therefore,  they  were  jiistilied  in  not  calling  a  meeting  for  the 

yutptifie?  oi  o  inaidering  it.  Now,  I  urn  of  opinion  thai,  if  the  object  fur  which  it  is 
ptupOKd  Ui  call  a  meeting  is  one  which  can  be  carried  out  in  a  legal  way,  then, 
■li&iqgfa  the  notice  may  be  so  expressed  tlmt  resolutions  following  its  precise 
tanil0  would  be  illegal^  it  is  ni»t  right  for  the  directors  to  Hmit  the  notice  sf»  aa 
ta  piWTisiii  the  meeting  from  entering  into  the  question  simply  because  the  terms 
ol  lli«  Dotioe  ooiild  justify  a  resolution  which  would  be  nUra  rirf4. 

Tlie  Court  also  intimated  that  the  removal  and  election  of  tlirec- 
tam  would  be  within  the  powers  of  the  meetin^s^.    All  notices  required  Modeofgiring 

*  ,  ,  noticea. 

by  that  or  the  special  act  to  be  given  by  advertisement  must  be 
advert tsed  in  the  prescribed  newspaper,  or,  if  no  newspaper  be  pre- 
icribed,  or  if  the  prescribed  newspaper  cease  to  be  published,  in  a 
Dew:stpaper  circulating  in  the  district  within  which  the  company's 
priiicipal  place  of  buniness  is  situated  (.r) :  (Sect.  138.)     To  constitute  Qaorum. 


i0l  ^lifai  me&itrs  "frtart«eti  rlear  day^.'* 


:   V    AUffUrr 


S  A.  Jt  E.  173  ; 
.  U  Q.  B,  854; 

■  •>■"?. 

'ftf  R.  Co,  r,  TahQur^ 

:.l  L.  J„  CL  353  ;  50 


L,  T.,  132  ;  32  W,  R.  297  C.  A. 

{h)  IhU, 

(j*)  For  an  instance  of  s  mcettti^  in  piir- 
suunce  of  an  advprtiseinent  being  iield 
invalid,  860  Swavj^ea  Dock  C%  v,  Levien, 
20  L.  J..  Ex,  447. 


30 


CHAR   11. — THE   CONSTITUTION   OF   KAILWAT   COMPANIES, 


3.  UMil 


Ailjonnimi'iit,  of 
lueetliig. 


Appottibuent  nf 


Mode  of  tr»n4* 
KiIttloH  proxy 
pftpen  to  «]uire- 


a  meetiog  (wbetbor  ordinary  or  extraordinary)  there  must  be  pre- 
sent, ''personally  or  by  proxy,  the  prescribed  quorum  ;  and  if  no 
quorum  be  prescribed  in  the  special  act,  then  shareholders  holding, 
in  the  aggregate,  not  less  than  one-twentieth  of  the  capital  of  the 
company,  and  being  in  number  not  less  than  one  for  every  five 
hundred  pounds  of  such  required  proportion  of  capital,  unless  such 
number  would  be  more  than  twenty,  in  which  case  twenty  share- 
holders, holding  not  less  than  one-twentieth  of  tlie  capital  of  the 
company,  form  the  quorum.  And  if,  within  one  hour,  the  quorum 
be  not  present,  no  business,  except  declaring  a  dividend,  can  be  trans- 
acted, and  such  meeting  must  (except  it  be  to  appoint  directors)  be 
held  to  be  adjourned  sine  die  :  (Sect.  72,)  The  act  provides  for  the 
appointment  of  the  chairman  at  all  meetings :  (Sect.  73.)  Tho 
shareholders  at  any  meeting  can  proceed  only  with  respect  to  the 
mattei's  for  which  the  meeting  was  convened,  and  such  meeting  may 
be  adjourned  :  (Sect  74.) 

At  all  general  meetings,  every  shareholder  may  vote  according  to 
the  prescribed  scale  of  voting ;  and  if  no  scale  shall  be  prescribed  by 
the  special  act,  every  shareholder  has  one  vote  for  every  share  up  to 
ten,  and  an  additional  vote  for  every  five  shares  beyond  the  first  ten 
shares,  and  an  additional  vote  for  every  ten  shares  held  by  him,  beyond 
the  first  hundred  shares,  if  he  has  paid  up  all  calls  on  the  shares  held 
by  liim  :  (Sect.  75.)  Votes  may  be  given  personally,  or  by  proxies, 
being  sbareholders,  and  a  form  of  proxy  is  given  in  the  act  (y).  The 
cliairman  of  the  meeting  has  a  casting  vote,  if  there  be  an  equality 
of  votes  :  (8  Vict-  c.  16^  s.  7G.)  Instruments  (z)  appointing  a  proxy 
must  be  transmitted  to  the  secretary  before  the  prescribed  period, 
and,  if  no  period  be  prescribed,  forty-eiglit  hours  before  the  meeting 
is  held :  (Sect.  77.)  If  shares  are  held  jointly  the  person  whose  name 
stands  first  in  the  register  of  shareholders  is  entitled  bo  vote  :  (Sect 
78.)  The  committees  of  lunatics  and  the  guardians  of  minors  may 
vote :  (Sect.  79.)  Whenever  a  particular  majority  of  votes  is  required, 
such  majority  need  only  be  proved  in  the  event  of  a  poll ;  in  other 
cases  a  declaration  of  the  chairman  and  an  entry  made  in  the  book 
of  proceeibngs  is  sufficient  :  (Sect.  80.) 

It  has  long  been  a  common  practice  for  secretaries  of  companies  to 
transmit  stamped  proxy  papers  to  shareholdei's  filled  up  with  the 
names  of  proposed  jiroxies,  by  signing  which  shareholders  may  concur 


(y)  S«fl  Schedulo  (R )  of  the  act, 
{z)  Thes«  iustrumeiiia  are  ]kble  to  a 
atamp  duty.  See  StiUiii*  Act*  1870,  33  k 
S4  Vict,  f.  97,  fis  aiiieiiikd  by  34  Vict, 
c.  4,  s.  4,  thp  t^lFenl  of  which  eiitiftmeuts 
is  that  proxy-papors  ate  subji'ct  1o  ii  duty 
of  one  penny,  that  they  iire  contiiiod  to  one 
moeting,  and  are  void  if  unstamped.     The 


Inland  Revenue  Repeal  Act,  33  k  34  Vict 
c.  99^  repealed  tlie  prenous  lesfi^^Iation  on 
the  «abject»  which,  however,  did  not  mate- 
Hnlly  vary  from  the  preient  law,  except  that 
the  preiMMit  hiw  allows  a  plurality  of 
proves.  See  firitfith's  Stamp  Duties 
Digest,  7th  od.  1874,  p.  82. 
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in  a  policy  recommended  by  the  Board  of  Dii-ectors.  Such  a  practice 
is  clearly  liable  to  abuse.  And  it  has  been  held  that  the  funds  of 
the  company  cannot  be  legally  used  in  printing  or  sending  out  such 
proxy  papers  (a) ;  and  Standing  Orders  of  both  Houses  of  Parliament 
with  reference  to  consents  to  extension  bills  forbids  the  sending  out 
of  stamped  proxies,  and  the  expenditure  of  the  funds  of  companies 

thereupon  (6). 
We  now  proceed  to  show  how  the  Board  of  Directors  is  con- 

siituted. 


4.  Tlic  Appointment  oj  Directors,  and  their  Meetings.  *.  Dinctan. 

The  special  act  names  the  first  Board  of  Directors,  providing  that 
they  shall  continue  in  office  until  the  first  ordinary  meeting  held 
after  the  passing  of  the  act  (c),  and  prescribes  the  number  which 
shall  be  from  time  to  time  appointed  by  the  shareholders  :  and  some- 
times the  shareholders  are  authorized  to  increase  or  reduce  the 
number  of  directors.  The  Companies  Clauses  Consolidation  Act 
1845  (d),  contains  the  following  provisions  as  to  the  appointment  of 
directors: 

The  number  must  be  the  prescribed  number  :  (8  Vict.  c.  16,  s.  81.)   The  appointment 
But  they  may  be  increased  or  reduced,  at  a  general  meeting  of  the  °^*^*'^*'***'*- 
company,  if  the  special  act  authorizes  such  a  proceeding  :  (Sect.  82.) 
The  directors  appointed  by  the  special  act  continue  in  office  until 
the  first  ordinary  meeting  in  the  year  next  after  the  special  act  is 
passed:  at   that  meeting  the   shareholders   elect  the  directors,  the 
directors   appointed  by  the   special   act  being  eligible   to    be   re- 
appointed    At  the  first  ordinary  meeting,  held   every  year  after- 
wiurds,  the  places  of  retiring  directors  are  in  like  manner  supplied  : 
(Sect  88.)      If,  at  any  meeting  for  the  election  of  directors,  the  Mode  of  voting 
prescribed  quorum  of  shareholders  be  not  present,  the  meeting  stands    "*"*  "^ 
adjourned  to  the  following  day ;  and  if,  at  the  adjourned  meeting, 
sudi  prescribed  quorum  be  not  present,  the  existing  directors  con- 
tinue in  office  till  the  first  ordinary  meeting  of  the  following  year : 
(Sect  84.)     A  director  must  be  a  shareholder,  and  hold  the  pre-  Director  must 
scribed  number  (if  any)  of  shares  {e)  ;  and  he  may  not  hold  or  accept  nmn»>er  of 
any  office  or    place  of  trust   or  profit  under  the    company,  or  be 

(a)  Studdert  v.  Orowenor,  L.  R.  83  Ch.  shares  nj)  to  the  prescribed  number,  both 

D.  528  ;  56  L.  J.  Ch.  689  ;  65  L.  T.  171 ;  •  on  scire  facias,  Portal  v.  Emniens  (C.  A.), 

51  W.  R  754.  L.  R.,  1  C.  P.  D.  664  ;  and  as  a  contribu- 

(*)  C.  8.   O.  62,  64  ;  L.  S.  0.  62,  64,  tory,  Kineaid's  case,  L.   R.,  11  Eq.   193, 

pQit,  ToL  II.  although  no  shares  may  have  been  allotted 

(0  L.  S.  0.  130.  to  him.     An  eled4xl  director  would  not 

(d)  8  Vict  c.  16.  seem  to  be  thus  liable.     See  Jenner^s  case, 

(c)  A    director,   ntyminated  as  such  by  L.  R.,  7  Ch.  D.  132,  and  cases,  arising  out 

the  fecial  ad,  ia  liable  in  respect  of  his  of  the  Companies  Act,  there  cited. 


8lmre:i. 
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interested  in  any  conti-act :  (Sect  85.)  If  he  does,  or  if,  in  any 
manner,  he  participates  in  the  profits  of  any  work  to  be  done  for  the 
company,  or  ceases  to  hold  shares  in  tlie  company,  he  ceases  to 
be  a  director,  and  l)is  place  is  declared  vacant :  (Sect  86.)  If  i 
director  contravenes  this  provision,  the  contract  cannot  be  enforced 
against  the  company.  This  was  decided — upon  general  principles— 
not  upon  the  construction  of  the  section — by  the  House  of  Lords  in 
Aberdeen  R.  Co,  v.  Blaikie  (/) ;  and  by  the  operation  of  the  Judi- 
cature Act  (gr),  the  important  doctrine,  that  a  director  is  a  trustee, 
and  can  therefore  take  no  benefit  from  a  contract  with  his  cestuis  qut 
irxLstenty  which  was  formerly  recognized  by  Courts  of  Equity  only, 
and  not  by  Courts  of  Law  (A),  now  has  a  general  eflfect  The 
inability  to  enforce  the  contract  will  affect  the  assignees  of  the 
director  (i). 

It  seems  that  the  86th  section  applies  only  to  contracts  made  with 
the  company  in  the  execution  of  its  enterprise,  so  that  a  director  of 
a  company  may  be  also  its  banker  (^*),  although  on  the  principle  <tf 
Ahevihen  R.  Co,  v.  Bloikle,  he  could  make  no  profit  out  of  his 
banking  transactions  with  the  company.  But  the  disqualification  as 
to  contracts  does  not  extend  to  contracts  made  with  an  incorporated 
joint-stock  company,  of  which  the  director  is  a  member,  except  that 
such  director  cannot  vote  on  any  question  of  contract  with  such  joint- 
stock  company :  (8  Vict  c.  IG,  s.  87.) 

The  directors  retire  from  office  at  the  times  and  in  the  proportions 
prescribed  in  the  special  act ;  and  if  no  number  be  prescribed,  one- 
third  at  the  end  of  the  first  year,  one  other  third  the  second  year,  and 
the  remaining  third  the  third  year,  the  rotation  being  determined  by 
ballot;  but  retiring  directors  are  eligible  to  be  re-elected  :  (Sect  88.) 
If  a  director  dies,  resigns,  becomes  disqualified  or  incompetent  (Z), 
or  ceases  to  be  a  director  by  any  other  cause  than  by  going  out  by 
rotation,  the  remaining  directors  may  elect  a  shareholder  to  supply 
his  place:  (Sect  89)  or  the  election  may  be  by  the  shareholders 
either  at  an  ordinary  or  extraordinary  meeting  (in).  By  the  express 
terms  of  sect.  91  the  removal  of  directors  can  be  accomplished  only 
at  a  general  meeting. 

Bankruptcy  is  a  disqualification  for  a  directorehip  by  the  com- 
bined effect  of  8.  50,  par.   3,   and   s.   55   of  the  Bankruptcy  Act, 


(/)  1  Macq.  461  ;  28  L.  T.,  O.  S.  315. 
See  also  Imperial  Mercaiitilr,  Credit  Asso- 
datum  V.  Colnnan,  L.  R.,  6  H.  L.  169. 

ig)  36  k  87  Vict.  c.  %^,  s.  25,  sub-s.  11. 

(h)  PosUr  V.  Oxford  Ji.  Co.,  13  C.  H. 
200;  22  L.  J.,  C.  t.  99. 

(i)  Flanagan  v.  Great  Western  It.  Co., 
L.  R.,  7  Eq.  116  ;  38  L.  J.,  Ch.  117. 


(k)  Skejfield  and  Manchester  B.  Co.  T. 
JFoodcock,  7  M.  k  W.  574. 

(/)  Persous  holdiuc  ecclesiastical  offices 
ai-e  for))idden  by  4  Vict.  c.  14,  to  act  as 
directors. 

(7/0  Sce.7a/«  of  WiglU  R.  Co.  v.  TahouV' 
din,  50  L.  T.  132. 
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883  (»),  and  of  the  85th  section  of  the  Companies  Clauses  Act,  by 
rhich  a  director  must  be  a  shareholder.  But  it  has  been  held  that 
f  a  director  holds  shares  in  trust  for  his  company  in  another  railway 
x>mpany,  although  without  the  authority  of  an  Act  of  Parliament, 
.he  shares  will  not  pass  to  the  assignees  under  the  order  and  disposi- 
ion  clause,  and  the  bankrupt  director  will  be  ordered  by  the  Court 
io  transfer  the  shares  as  his  company  may  direct  (o). 
If  the  shareholders  neglect  to  elect  the  full  number  of  directors  vacancies  in  the 

^  ^  direction. 

irhich  the  special  act  requires,  it  seems  that  a  mandamus  would  lie  to 
nmpel  an  election  (p) ;  but,  with  respect  to  the  occasional  vacancies 
KTCOsioned  by  any  other  cause  than  by  going  out  of  office  by  rotation, 
i  is  ia  the  option  of  the  remaining  directors  whether  they  will  fill  up 
juch  vacancies  or  not.  Where  a  railway  act  provided  that  the 
business  of  the  company  should  be  carried  on  under  the  management 
>f  twelve  directors,  and  that  when  any  director  should  die  or  resign, 
>r  become  disqualified  or  incompetent  to  act,  it  should  be  lawful  for 
the  remaining  directors  to  elect  some  other  proprietor  duly  qualified 
in  his  place  :  the  Court  of  Common  Pleas  decided  that  the  act  did 
not  require  that  there  should  be  always  twelve  directors,  and  that  the 
power  of  re-election  was  not  compulsory  upon  the  remaining  directors. 
If  the  directors  were  of  opinion  that  their  number  was  not  sufficient 
to  enable  them  to  carry  on  the  affairs  of  the  company,  they  might 
elect  others ;  but  upon  this  point  they  were  entitled  to  exercise  an 
option  (q). 

All  acts  done  by  a  director,  notwithstanding  it  was  afterwards  dis-  Validity  of  direc- 

J  '  o  tor  R  act". 

covered  that  there  was  some  defect  in  the  appointment,  or  that  he 
was  disqualified,  are  declared  to  be  as  valid  as  if  he  had  been  duly 
appointed  and  qualified  :  (8  &  9  Vict.  c.  16,  s.  09.) 

On  the  trial  of  actions  to  recover  calls  on  shares,  it  is  not  neces- 
sary to  prove  the  appointment  of  the  directors  who  made  the  call : 
(Sect  27.) 

If  a  body  of  persons  assume  to  act  as  directors  without  authority,  J^^^ctore"^  *"' 
the  proper  remedy  seems  to  be  to  apply  to  the  High  Court  for  an 
injunction  restraining  them  from  acting. 

The  directors  hold  meetings  as  they  may  appoint,  and  any  two  Mcptin^sof 
directors  may  call  a  meeting ;  and  to  constitute  a  meeting,  a  quorum 

(n)  46  k  47  Vict.  c.  52.     By  sect.  50,  property  disclaimc*!. 

■ub-s.  (3),  "  where  any  part  of  the  property  {o)  Great  Eastern    II.    Co.   v.    Turner, 

oftbe  bankrupt  consists  ofstock  or  shares,'*  L.  H.,  8  Ch.  Apn.  149  ;  42  L.  J.,  Ch.  83, 

**the    tnistee  may  exenisc  the  right  to  overruling  Ix)rd  KoniiUy,  M.  R. 

transfpr  the  projierty  to  tlie  same  extent  as  (;;)   T/iamrs  Haven  Dock  Co.  v.  /?ow;,  4 

the  bankrupt  mi;;bt  have  exercised  it  if  he  Man.    &   G.   559;    2   Dowl.   X.  S.    104; 

bad  not  become  bankrnpt."     By  sect.  5.5,  J/(c/tf»^  v.  Alston,  1  Phil.  790;  16  L.  J., 

•*  tbe  trustee  may  disclaim  unmarketable  Ch.  216  ;  4  Railw.  C.  636. 

shares    or    stock,"   and    such    disclaimer  (q)  Thames  Mavcn  DocJt  Co.  v.  Hose,  nhi 

operates  to  determine  all  rights  and  lia-  supra. 
btlities  of  the  bankrupt  in  respect  of  the 

H. — VOL.  I.  D 
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4.  Dirfffon. 


Chainiian. 


.VpIM>iiitmciit  < 
cuiuinittecs. 


Rcinuneration  «.f 
dircftora. 


must  be  present,  coiisistiug,  if  not  otherwise  prescribed  in  the  special 
act,  of  one-third  of  the  directors;  and  it  is  necessary,  in  order  to  bind 
the  company  by  a  contract  under  seal,  that  the  individuals  who  make 
up  the  quorum  should  act  conjointly  at  a  board  (r).  Such  is  clearly 
the  intention  of  the  act.  Questions  are  decided  by  a  majority  of 
votes,  and  the  chairman  is  entitled  to  a  casting  vote :  (8  &  9  Vict, 
c.  16,  s.  1)2.)  A  chairman  and  deputy-chairman  of  directors  may  be 
elected  annually ;  and  any  vacancy  hap{>ening  during  the  year  must 
by  filled  up :  (Sect.  93.)  In  the  absence  of  both,  at  a  meeting  of 
directors,  a  temporary  chairman  is  to  bo  chosen  :  (Sect.  94?.)  The 
directors  may  appoint  one  or  more  committees,  and  entrust  them 
with  power  to  do  acts  relating  to  the  affairs  of  the  company,  which 
the  directors  could  lawfully  do,  and  which  they  shall  think  proper  to 
entrust  to  them  :  (Sect.  1)5.)  The  committees  must  exercise  their 
powers  at  a  meeting,  at  which  a  (piorum  must  be  present,  and  their 
chairman  has  a  casting  vote  :  (Sect.  9G.)  But  the  directors  cannot 
delegate  all  their  powers  to  a  committee  (p),  nor  can  a  committee 
apportion  amongst  themselves  the  duties  delegated  to  them  (t). 

The  remuneration  of  directors  is,  by  sect.  91,  determined  by  the 
shareholders  at  a  general  meeting  only,  and  a  reasonable  remuneration 
will  be  allowed,  even  though  the  company  should  be  insolvent  (it). 


5.  Vovtr  of  h- 
rtrtnntocontrt'c'. 


o.  The  PoiVt-r  (ft  Vlrectoi'H  to  enter  into  Contracts, 


We  .shall  now  jioint  out  the  sections  of  the  Companies  Clauses 
Act  which  authorize  the  directoi-s  of  a  railway  company  to  manage 
its  important  concerns.  We  shall  find  that,  unless  controlled  by  the 
sharehuMers,  by  a  vote  at  a  general  meeting,  their  authoritj',  provided 
it  is  exercised  in  cases  within  the  ix)\vers  of  the  company,  is  of  the 
most  extensive  character.  The  Companies  Clauses  Consolidation 
Act,  LS4.>,  enacts,  that  the  money  to  be  raised  by  subscriptions, 
loans,  or  otherwise,  must  be  applied,  first,  in  paying  the  costs  of 
the  special  act(»f)  ;  seconcUy,  "in  carrying  the  purposes  of  the  com- 
Mfdiili-Sra  "^"  piAny  into  execution  :  "  (Sect.  G5.)  The  directors  have  the  manage- 
H<;et.  9a  uieut  and  superintendence  of  the  affairs  of  the  companj',  and  they 


A)ii>licuti()n  of 
ftiiMin. 

C.  C.  Act,  8.  Gu. 


(/•)  If'Jrrt/  V.  Tnni  ir,  dr,  I!.  Co.,  L.  R., 
2  Kx.  1;VS  ;  30  L.  J.,  Ex.  37  ;  4  H.  & 
C,  4\hl.  IJut  8C(;  JSoiuUis  Ekctri:  TeU- 
(jroph  Co.f  In  re,  L.  H.,  12  I'^j.  21<)  ;  40 
li.  J.,  Cli.  507,  in  which  Ikcon,  V.-C, 
(li.slin^uishin/r  the  Jihovf  case,  liehl  an  un- 
si'iih-d  :i;5rn.Mnunt  hy  four  diri'ctora  to  Imj 
valiJ,  nltliough  higncd  Kepaiutely  by  two 
of  them. 

(h)  Omit  m  iff  cm  11.  Co,  v.  litisfioutf 
5  Do  CJ.  k  S.  2yo. 


(/)  See  CM-  v.  IP^ard  (C.  A.),  L.  K,  2 
C  V.  D.  255,  ilccidcd  on  the  Land  DraiuacQ 
Act,  1861. 

{a)  Iklfiutt  U.  Co.  V.  BrJ/axt  and  Bangor 
n.  Co.,  Ir.  K..3  Va[.  £81. 

(jr)  These  may  be  recovered  by  action, 
IHkhins  v.  KUkrnuy  and  OrecU  Southern 
and  jn\Kfcni  It.  Co.,  9  C.  R  686.  Tlic 
Kpccial  act  itself  also  UKually  provides  for 
the  recovery  of  costs.  See  ante.  Chap.  II., 
Sect.  2,  p.  27. 
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Finay  lawfully  exercise  all  the  powers  of  the  company  (//).  except  a3  to 

such  matters  as  are  directed  by  that  or  the  special  act  to  be  transacted 

by  a  general  meeting  of  the  company,  but  all  the  powers  so  to  bo 

I  exercised  must  be  exercise  i  in  accordance  with  and  subject  to  the 

Iprorisions  of  that  and  the  special  act;  and  the  exercise  of  all  such 

jwers  is  subject  also  to  the  contrul  and  reguLation  of  any  general 

ting  specially  convened  for  the  purpose,  but  not  so  as  to  render 

{oValid  any  act  done  by  the  directors  prior  to  any  resolution  passed 

[by  such  general  meeting:  (Sect,  90.) 

The  powers  conferred  by  the  90th  section  are  very  wide,  and  the  Grataityift 
ion  will  be  liberally  construed.     The  granting  a  gratuity  of  one 
t's  extra  wages  to  each  deserving  servant  of  a   manufacturing 
[company  was  held,  by  Jessel,  M.  R.|  to  be  clearly  intra  vires  and 
reasonable  (z).     But  compensation  to  past  officials  for  loss  of  employ- 
ment, and  to  directors  for  past  services,  cannot  even  be  voted  at  a 
general  meeting  in  a  case  where  the  cornpatiy  has  transferred  its 
undertaking  to  another  company,  and  is  being  wound  up  (a), 
L     The  powers  above  referred  to,  which  can  be  exercised  only  at  a  Oen«mi meettug 
rgeueral  meetmg,  are  the  choice  and  remoral  of  the  directors,  excejvt 
as  hereinbefore  mentioned,  and  the  increasing  or  reducing  of  their 
^Xiumber  where  authorized  by  the  special  act;  the  choice  of  auditors  ; 
determination  as  to  the  remuneration  of  the  directors,  auditor?, 
surers,  and  secretary  (fe) ;  the  determination  as  to  the  amouut  of 
money  to  be  borrowed  on  mortgage ;   the  determination  as  to  the 
ifttigmentaUon  of  capital,  and  the  declaration  of  dividends  :  (Sect.  91.) 
pin  addition  to  the  matters  above  enumerated,  the  special  acts  some- 
times impose  further  limitations  on  the  powers  which  the  directors 
may  exercise;  and  there  is  uo*doubt  but  that  the  directors  stand  in  Birectowaw 
Uie  position  of  trustees  for  the   company,  and   cannot   manage   its 
afikirs  for  their  own  advantage.     Thus,  if  they  are  able  to  dispose  of 
shares  at  a  premium,  they  will  have  to  account  to  the  company  for 
the  profits  (c).     And  they  have  been  held  personally  liable  to  refund 
diTidends  improperly  paid  (r/). 


t§fi  Tliif  rule  of  ninimary  iHirlnerslihis 
St  tlie  act  of  one  pirtliet  ia  tfip  net  of  all, 


^H»  not  afipUc^blf*  rithMr  to  promoters  of  a 

^^^HBpaUT  ;    fhrmiil^m    W  Smith,    28    L,   J., 

€!h.  401  ;  or  to  tli*:  roTnjmny  when  iacor- 

Mst^'       ^ f- -    /VMiK/^2H.  L. 

Cm.  ^  \l 

Ml'aUnt  CamlU 
5  i*  i^.,  <  i».  437.  On  tliu  MaiTie  priit- 
grmtiting  of  (»«nsi(ius  would  84?cni  to 
m  vira, 
ifttUtm  T.  ireM  Cork  Jl.  Co,,  L  It, 
^  *»'•'!  r  51  L  S.,  Ch.  680  ;  re- 
mlT.  52  L  J,,  Ch.  377. 

nj  answer  la  au  at'tioii  Lv 


A  wcretary  for  Ida  Aalary*  tlmt  no  tli't<*i"* 
tniimtioti  na  to  suf-li  salary  lisw  been  cxer* 
ciHcd  at  a  gciienil  mDttin;:f  uf  the  t^ouipfinv, 
lUlt  \\  iJarenth  rnllfy  /i.  Cv.,  1  H.  &  !*. 
a05  ;  26  L.  J.,  Ex.  81. 

(c)  y'ork  and  NoHh  MuthtnA  n,  Co,  v. 
Hnds^m,  16  UmiV,  485  ;  22  L.  J.,  Ch.  529. 
Sec  also  AbffiUj'ii  R.  Co.  \\  Minikin,  1 
SiV  ^fn,  p  til,  autD  ;  PaH'cr  r,M*Kauw, 
h.  R.,  10  Ch.  96  ;  4:i  L.  J.,  Ch,  802  ;  31 
[..  T.  296,  739»  affirriiiiig  Bacon,  V,-C*  ; 
Xorth  Eiiskni  E.  Co.  v,  Jackson,  19  W.  R. 

(r/)  Salisbur*^  v.  MdropolUon  H.  Co., 
18  W.  R»  974,     As  to  refiindiiig  money  of 
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f^ioi^lZrot'J^ct.       ^o   director,  by  lawftiHy  executing  any  of  the  powers  given  to 

Directora  not       dircctors,  is  siibjcct  to  be  sued  by  any  person  whomsoever  ;  and  the 

^r^'^tmt"^^*''  directors,  their  heirs,  &c.,  are  indemnified  out  of  the  capital  of  tbe 

company,  for  all  payments  made  or  liability  incurred  in  respect  of 

any  acts  done  by  them,  and  for  all  losses,  costs  and  damages  which 

tliey  may  incur  in  the  execution  of  the  powers  granted  to  them.     It 

lias  been  expressly  held  by  the  House   of   Lords   (though  without 

reference  to  this  section)  that  the  directors  of  a  railway  company,  by 

writing  to  the  company's  bankers  requesting  them  to  honour  cheques, 

do  not  render  themselves  personally  liable  in  respect  of  an  overdrawn 

account  (e). 

Modes  in  wiiirh        The  Dower  which   may  be  granted   to  any  committee   to   make 

contracts  luiy  Itc  *  j  o  *f 

maiip.  contracts,  as  well  jis  the  power  of  the  directors  to  make  contracts  on 

behalf  of  the  company,  may  lawfully  be  exercised  as  follows  : — 

(1)  If  the  contract  be  such  as  is  required  by  law  to  be  in  writing 

and  under  seal(/), — in  writing,  and  under  the  common  seal 
of  the  company  (g), 

(2)  If  tlie  contract  be  such  as  is  required  by  law  to  be  in  writing, 

and  si]L,nied  by  the  parties  to  be  chai-ged  (/i), — in  writing, 
signed  by  the  committee  or  any  two  of  them,  or  any  two  of 
the  directors  (/). 
(S)  If  the  contract  be  such  as  would  by  law  be  valid,  although 

nuide  by  parol  only  (^), — by  parol  (/) : 
And  all  such  contracts  are  declared  to  be  effectual  in  law,  and  to 
be  binding  upon  the  company  and  all  other  parties  thereto.  (Sect.  97.) 
?mi"lV\'c  Art,  Tli^  result  of  the  principal  cases  upon  this  important  section (m)  may 
be  briefly  stated  as  follows  : — 

Under  the  first  two  hraiiches  of  the  section  : 

[d)  A  contract  does  not  bind  the  company  unless  it  purport  to 
bind  them  {n). 

tlic  compniiy  sj>ent  in  li^n;;  the  market,  efjuity.     Lrominxti'r  Cntinf  Xavigniion  Co. 

SCO  Lniul  Credit  ComjMniif  of  Irclami  v.  v.  Shrncsbury  and  Hrrcford  E,   Co.,  26 

Lord  Frrmoy,  L.  U.  f.  Cli.',  7*03.  L.  J.,  Cli.  704. 

(<)  Jirottic  V.    Lord    Khunj,    lu    1».,    7  (X*)  That   is,    any    contmet,    except  as 

II.  L.  102  ;  'M)  L.  T.  581.  alhniiing  \u  K.,  uthcrwiae  provided  by  statute. 

7  ill.  777,  and  reversing  Hju'oh,  V.-C,  (/)  See  iir/^y  v.  Cu  mite  rhnid  Black  Ltnd 
L.  !{.,  7Ch.  788,  n. ;  2(5  L.  T.  350.  As  to  Miaiiuj  Co.,  30  L.  J.,  Ex.  141.  Where 
])ers()n:il  liability  on  fj'lsc  rei>resent'ition  of  the  agent  of  an  incor[>ornted  railway  com- 
author'ty  to  a<'eej»t  bills,  .see  //>,»/  London  ]mny  agre  mI  l>y  \r.\r6\  with  the  plaintiff  to 
Commercial  linnk  v.  Kitsun,  47  .1.  1*.  824.  purchase   of  him   a   (piantity   of   railway 

(/)  As,  for  instance,  a  conveyance,  see       sleejiers    upon    certain    terms,    and     the 

8  &  9  Vict.  c.  100.  .sleeprs  were  received   and   useil  by  the 
(</)  The  seal  must  bo  affixed  nl  a  hoard.       company,  it  was  lield  that  then»  was  evi- 

U Arnj  V.  Tamar,  rCr.  7i.   ''«.,  30  L.  J.,  deuce  from  which  a  jury  might  fiud  a  cou- 

Ex.  37  ;  ]».  34,  ante.  tract  by  the  comnany.*     Pauiing  v.  L.  d: 

[h)  As,  for  in.stance,  a  contract  to  sell  X.  W.  li.  f'o,,  8  Kxch.  867. 
land,  or  an  interest  therein,  or  a  contract  (mi  Sec  LindUy  on  Partnership,  p.  360, 

not  t)  be  performed  within  a  vear,  !?ce  the  antl  comi>aro  Companies  Act,  1867,  80  k 

*•  Statute  of  Framls."  '  31  Vict.  c.  131,  s.  37. 

(.')  Where   an    agreement   was    not    so  {n)  Scrrell  v.  Derh/shirc  H.  Co.,  9  C.  B, 

signed,  .specific  performance  was  refused  in  811  ;  19  L.  J.,  C.  r.*371. 
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(b)  A  coutraet  does  not  bind  tlie  comjiany,  althougli  tlie  com- 
pany may  have  had  the  benefit  of  it  (o). 

(c)  A  contract,  binding  in  itself,  does  not  carry  with  it  an 
authority  to  execute  extra  works  on  the  order  of  a  recog- 
Dizt?d  agent  ( }?), 

ffuff^^r  thjf^  thtnl  branch  of  the  section  : 

If  the  company  has  had  the  benefit  of  t!ie  contract,  thi3 
authority  of  the  directors  will  be  pre«iamed,  in  tlici 
absence  of  evidence  to  the  contrary  (q). 
The  rule  of  the  coramou  law  i.-?,  that  a  corporal  ion  acts  and  speaks 
poly  by  iU  common  seal.  In  pursuance  of  this  doctrine,  all  contracts 
le  by  corporations  are  retjuirod  to  be  under  their  common  seal, 
ibjeet  to  certain  eacceptions,  as  where  tlie  acts  di>ne  are  such  as 
be  corporatroD  by  its  very  constitution  la  appointed  to  do,  or  where 
either  trivial,  or  donr3  under  the  pre^^siire  of  au  over^vhehn- 
Bity(r).  The  excepted  ca^es  depend  upon  very  subtle  dis- 
joetiona ;  and  the  above  enactment  seemed  likely  to  prevent  many 
lifficaltiei$,  which  would  otherwise  have  arisen,  in  enforcing  contracts 
Je  by  directors  of  companies.  But  notwithstanding  the  general 
of  the  97th  section,  some  very  important  cjuestions  have  arisen 
B3  to  the  validity  of  contracts  not  made  strictly  according  to  its 
MViMODS.  Jn  Hfnnersham  v*  Wofrerhfimijfon  Watrnvorh^  Co.  {s), 
ihe  Court  of  Exchequer  expressed  an  opinion  that  a  company  cannot 
oatmet  except  in  pui"suance  of  the  provisions  of  the  ^)7th  section ; 
imi  it  was  accordingly  determined  that  an  engineer,  who  had 
entered  into  a  contract  to  perform  ct  rtain  works  fur  tliu  company 
under  seal,  could  not  recover  a  sum  of  money  which  he  charged  for 
extra  works,  although  all  these  extra  works  were  done  with  the 
approval  of  the  engineer  to  the  company.  The  Court  seemed  to  he 
^f  opinion,  that  the  mere  fact  of  the  work  beiug  done  and  accepted 
not  mifficient  to  charge  tde  company,  in  the  absence  of  proof  of 
order  from   the   directors.     But   in  Lovn*   w  L.   ft'  A^,    W.  R. 


{m\  '  r  Canal  Co.  v,  ShtricMltttry, 

{,.  J.t  Clu  764*     Vounif  w 

f    ij/   Leaminyton,  8    i^.    B.    D, 

/*,»   decides  that  n.    171  «f  the 

iiidtli  Act,   1^75,  hun  n  similar 

(ji)    ifomcmkant      V.       iridvfthnntjtfmt 
ITaUrto^rl'M  Co.,  «  Kx.  137  ;  20  L.  J.,  Kx. 

L.  d'  X    n\  IL    Co.,   u 

^r)  Jsct    V/tu/\h    w    Im/tnutt   Otis    Co., 
A-    t    K.    S*«J  ;  IhffifU    V.   l^y$ulait  atul 
aU    fL    CtK,  6    Kx.    442,    «nd  tlie 
\  mMn  *>f  CA*e»  up  to  lSti7,  caiffully 


Ste  »l8*»  AitMin  v.  Gmtrdians  of  Bcthnal 
G'refit,  L.  R.,  9  C-  1'.  91.  In  Cmmpton  \\ 
rrinia  n.  Co,,  h,  K.,  7  Ch.  5<J-J,  the  im- 
jiortant  qiiestiou  Vfm  mis*nl  wlietlier  a 
jiarty  coutmcliug^  but  nut  in  due  forait 
uud  »o  iftimd/ntut  loHiiig  ths*  btiielit  of  bin 
I'aittiact,  would,  iti  rvi'ut  of  in'ifonuaniH", 
have  a  remedy  ugniujjt  llio  indi\  i'luid  with 
vvljijiii  tbe  eouti'iict  was  uifido,  or  be  with- 
out a  roiueily  altogether,  Lor^l  HtiUierk'y 
s*?cinod  to  be  of  oiiinion  that  if  th^  contract 
Wfire  ci-seutial  to  the  ivxi-ittiice  of  the  for- 
poratiou,  the  toiporutiou  wouhl  Im3  bound, 
tithcrwUe  II  at. 
(s)  6  r.xi:\u  137;  20  L.  J.,  Ex,  \m. 
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5.  Power  of  DU 
reetontocontraet. 


Co.  (0,  a  railway  company  were  held  liable  to  be  sued  for  the  actual 
use  and  occupation  of  the  plaintiiF's  land,  although  no  contract  made 
under  seal,  or  by  the  authority  of  a  director,  was  proved.  The  Court 
decided  this  case,  not  only  on  the  grounds  that  when  land  was 
actually  occupied,  the  law  would  imply  a  promise  to  pay  a  reasonable 
compensation  for  its  use,  but  they  also  intimated  that  if  it  were 
necessary  to  refer  to  the  provisions  of  the  97th  section  of  the  act, 
tlioy  would  presume  that  there  was  a  parol  contract  made  by  i 
director  to  pay  for  the  use  of  the  land  (m). 

Minutes  of  all  appointments,  contracts,  orders,  and  proceedings  of 
the  directors  and  committees  must  be  entered  in  books  (x),  and  eveiy 
such  entry  signed  by  the  chairman  presiding  at  the  meeting  (y),  and 
the  minutes  are  then  receivable  in  evidence,  without  further  pn)of : 
(8  &  9  Vict.  c.  16,  s.  98.)  And  all  acts  done  by  directors  are  valid, 
although  a  director  may  have  been  disqualified  or  defectively 
appointed :  (Sect.  99.) 
Biiii  of  exchange.  As  it  would  be  quitc  foreign  to  the  purposes  of  a  railway  company 
to  draw  or  accept  bills  of  exchange,  the  directors  have  no  power  to 
do  so  (z) ;  consequently,  if  they  draw  or  accept  a  bill  of  exchange, 


Bt>okH  of  pro- 
ceetliiijA. 


(0  21  L.  J.,  Q.  K  361  :  18  Q  B.  632. 

(n)  S»iii  also  Ft  nifty  v.  Bristol  mid  Exeter 
R.  Co.^  7  Ext'li.  40D  ;  D'K  d.  Itiniiimjham 
Cawil  Co.  V.  Bohiy  11  Q.  R.  127  ;  Pauling 
V.  ton  Ion  <t*  North  Wc-ntrrn  R.  Co.^  8 
Exch.  867.  Ill  Siaith  v.  Halt  Glass  Co., 
21  L.  J.,  C.  P.  106  ;  16  Jur.  595  ;  11 
C.  n.  SU7,  a  joint-stock  company  were 
hcM  liiblc  to  pay  for  goods  wliich  had 
been  delivered  and  used  for  the  purjKxses 
of  the  company,  although  the  goods  had 
been  ordered  by  pei-sons  wlioliad  no  autho- 
rity under  the  statute  to  give  such  orders. 
Sje  also  the  remarks  made  by  Sir  J.  Wig- 
ram,  V.-C,  iniS7a»/iv.  Taff  Vole  R,  Co., 
7  Hare,  148  ;  Waring  v.  Afanche^er  R. 
Co.,  Ibid.  482  ;  and  Athenaunn  Life  As- 
8imin"c  Co.  V.  Poole  it,  28  L.  J.,  Ch.  119  ; 
and  Crampfon  v.  The  Fanui  R.  Co.,  L.  R., 
7  Ch.  562  ;  41  L.  J.,  Ch.  817,  where,  by 
the  constitution  of  the  company,  all  con- 
tracts above  th3  value  of  500/.  were  i-e- 
([uirod  tii  be  uudor  seal,  and  the  contract 
in  qui^stiou  being  above  that  value  and 
not  under  seal,  tho  plaintiff  was  held  not 
to  be  entitled  to  a  decree  for  specific  per- 
formance or  to  damages.  It  was  held 
before  this  act  that  an  attorney  need  not 
have  an  authority  under  seal  to  defend  or 
refer  a  cause.  Faviell  v.  Eastern  Counties 
R.  Co.,  2  Exch.  344  ;  S.  C,  6  Dowl.  & 
L.  54. 

{x)  The  words  used  in  this  section  con- 
fer a  privilege,  but  do  not  exclude  other 
evidence  of  the  facts  ;  per  Lord  St.  Leo- 
nanls,  C,  in  House  of  Lords,  In^lis  v. 
Great  Xort/h-niR.  Co.,  16  Jur.  S95.  See  also 


R.  y.  Justices  of  Leicester,  7  B,  k  C.  6 ; 
Smith  V.  Huggell,  31  L.  J.,  C.  P.  89. 

ly)  Where  a  statute  required  that  the 
directors  should  keep  a  minute  and  entry 
of  the  orders  and  proceedings  of  ereiy 
meeting  of  the  directors,  '*  which  shall  be 
signed  by  the  chairman  at  each  reapeetiTe 
meeting,"  and  the  evidence  showed  that 
the  minutes  had  been  signed  by  the  chair- 
man, not  at  the  mcetuig  when  the  pro- 
ceedings took  place,  but  at  the  next  meet- 
ing, over  whicn  he  also  presided  as  chair- 
man,—it  was  held  that  the  minutes  were 
suflicientlv  signed,  Southampton  Dock  Co. 
V.  Richa?iU,  1  M.  &  G.  448  ;  A  C,  2 
Railw.  Cas.  215  ;  1  Scott,  N.  R.  219.  This 
doctrine  has  been  since  affirmed  in  the 
House  of  Lonls,  and  applied  to  the  98Ui 
section  ;  see  the  judgment  by  Lord  St. 
Leonards,  C,  in  Inglis  v.  Oreat  Northern 
R.  Co.,  16  Jur.  895;  1  M*Q.  112.  See 
also  on  the  same  point  London  and  Brixton 
R,  Co.  V.  Faircloiigh,  2  Man.  ft  G.  674  ; 
2  llailw.  Cas.  544  ;  3  Scott,  N.  R.  68 ; 
n'cst  London  R.  Co.  v.  Bernard,  8  Q.  B. 
873  ;  Miles  v.  Bough,  3  Q.  R  845  ;  8  Gala 
&  D.  119;  Sheffield  and  Manchedtr  R,  Co. 
V.  Woodcock,  2  Railw.  Cas.  522 ;  7  Mee. 
k  W.  574.  But  where,  at  a  subsequent 
meeting,  a  minute  not  having  been  pre- 
viously signed,  a  call  was  confirmed,  held 
not  sufficient.  ComivaU  Lead  and  Copper 
Mining  Co.  v.  Bennett,  29  L.  J.,  Ex.  157. 
As  to  how  far  and  against  whom  minntes 
are  evidence,  see  Ex  parte  Stock,  33  L.  J., 
Ch.  731. 

iz)  Bateman  v.  Mid   Waits  R.  Co.^  3$ 


8ECT.  6.— PAUTICtTLAK  CONTKACTS, 


and  even  describe  themselves  as  directors,  they  cutmot  bind  the  com- 
jk-uiy  by  such  an  act>  although  they  may  make  themselves  personally 
Itable  to  pay  the  bill  {(t)  in  an  action  for  talsely  represetiting  that 
sy  had  authority  to  accept  bills  (ft). 

Nor  will  the  company  be  b.)und  by  a  cheque  drawn  by  directors  cwine^^  fnfor- 

m  the  company's  bankers,  unless  it  be  properly  signed.    Thus,  Avhore 

Ibi'ee  directors  of  n  railway  company,  in  the  name  of  the  company, 

[jiigtied  a  document  intended  to  operate  as  a  cheque  on  the  company's 

llaDkers  fur  payment  to  a  third  party  of  the  company*s  money,  and 

the  di»cument  was  signed  by  them  in  their  own  names,  aud  counter- 

ligtied  by  the  secretary  of  the  company,  with  the  word  **  secretary  ** 

to  bis  signature,  and  a  stamp  bearing  tl»e  name  of  the  cojnpany 

!  affixed,  but  the  threo  directors  did  not  appear  on  the  face  of  tlie 

eheque  to  sign  as  directors,  or  to  be  directors  ;  it  was  ruled  that  the 

fdocument  did  not  purport  to  be  the  cheque  of  the  company,  and  was 

iDot  btDcling  on  them  (c). 

As  the  powers  to  borrow  are  always  limited  by  the  special  act,  the  Money borrowe<L 
tors  have  no  authority  to  borrow  beyond  the  specified  amount, 
if  tbey  do,  the  company  will  not  be  bound  (d). 
Cases  have  arisen  where  individuals  have  sought  to  get  rid  of  con- 
tracts with  railway  companies  on  the  ground  of  their  being  itUra 
rires^     As  yet  none  have  succeeded.     A  contract  that  the  defendant  stt^AnitM-at. 
^otitd  run  a  steamer  for  the  accommodation  of  the  throngh  tnifBe 
of    a   railway   company  has  been  uphehl    on    demurrer  (e),  and  a  J^^^'^f^'^^ 
reasonable   charge   for  a   weighing-machine,   though    not   expressly 
authorised,  has  been  allowed  to  be  made  (/}. 


6.  Decisions  relating  to  particidav  Contrtuts  intra  vires.  \^h^^ 

We  will  now  notice  some  decisions  which  relate  to  the  construction  cnnstmrtion  of 
of  contracts  with  railway  companies  where  no  questions  have  arisen 
as  to  the  authority  of  the  directors  to  enter  into   the   particular 
cantract* 

Where  an  obligation  entered  into  by  deed  has  by  a  subsequent  act  !^!lJ,7wVA'or 
of  Parliament  been  rendered  impossible  to  be  perlornicd,  a  Court  of  *'»^i'^"»^-"t' 


L  J.,  CL  r.  2u5 ;  1  Ilnrr.  Ai  Rutli.  508 ; 
h   R ,  1  a  P.  499. 

UcaUtf  r.   SUtry,   3   Exab.   S; 
'.f»  UaUr,  10  C.  U.  318  ;  VnUonr 
f     H,,  fl  Q.  U.  3A1. 
(i'  Liny  km  CvttnH^fthtl  B*iiik 

r.  A  t    E  S24. 

mU  $l'*mrt^^  Junction  JL  Co.,  19  L.  J., 


{tl)  BarnicaUt'  v.  Norns,  U  Exclu  706  : 
21  L,  J,,  Er.  43  ;  T^ttxrsfiafa  w  Camrrons 
Cq„  13  Jar.  32ri  \  3  De  O.  k  8.  2y(J ;  /?'• 
iJtrnutri  Mining  ih.^  14  Jur,  H74  ;  4  Da 
G.,  M.  k  C.  19:  an«l  as  to  *' Lluyd's 
Bondfl,"  s(»e  Chap.  IlL,  Sect.  8. 

{t)  SutUh  tt'aka  IL  Co,  V.  Jiedmoild,  10 
C.  B..  N.  S,  C75. 

{/)  L.  A  N,  fV.  n.  Co.  V.  Prie^,  U  R. 
11  Q.  B.  D,  485 ;  62  L  J.,  Q-  B.  751. 
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8.  Pnrtidtlar 
C-fntnirt$. 


Agreement  to 
Bton  at  Ntation 
for  lessee  of  re- 
ftieshnient  rooms 


Law  will,  it  seems,  take  it  for  granted  that  due  pi-ovisioD  has  been 
made  for  compensatiug  the  p:ii'ty  who  would  otherwise  have  been 
entitled  to  recover  damages,  and  the  existence  of  the  act  may  ba 
pleaded  in  answer  to  an  action  on  the  contract  (jj).  It  seems,  there- 
fore, that  when  railway  companies  have  become  amalgamated,  the 
legal  rights  of  the  company  depend  upon  the  powers  which  have  been 
conferred  upon  them  by  Parliament,  unfettered  by  previous  agree- 
ments which  are  inconsistent  with  the  plain  intention  of  the 
legislature.  In  one  case  the  House  of  Lords  held  the  amalgamate! 
company  to  be  bound  by  a  covenant  entered  into,  by  one  of  the 
companies,  with  a  landowner,  previous  to  amalgamation  (A). 

Where  a  company  granted  a  lease  for  ninety-nine  years  of  some 
refreshment  rooms,  and  it  w<\s  declared  to  be  the  intention  of  the 
company,  and  the  understanding  of  the  plaintiff,  that,  in  considera- 
tion of  the  outlay  incurred  in  erecting  the  refreshment  rooms,  the 
company  should  give  every  facility  to  the  plaintiffs,  to  enable  them 
to  obtain  an  adequate  return,  by  means  of  the  rents  and  profits  to 
be  derived  from  the  refreshment  rooms,  and  that  all  trains  carrying 
passengers,  (not  being  goods  trains  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the  control  of  the  com- 
pany,) which  shoul<l  pass  the  station  either  up  or  down,  should,  savo 
in  case  of  emergency  or  unusual  delay  arising  from  accidents,  stop 
there  for  the  refreshment  of  passengers  for  a  reasonable  period  of 
about  ten  minutes  ;  and  that,  as  far  as  the  company  could  influence 
the  same,  the  trains  not  under  their  control  should  be  induced  to 
stop  for  the  like  purpose ;  and  the  company  thereby  engaged  not  to 
do  any  act  which  should  have  an  effect  contrary  to  the  above 
intention ;  it  was  decided,  first,  that  this  was  an  absolute  covenant 
that  the  trains  should  stop  ten  minutes  to  enable  the  passengers  to 
obtain  refreshments,  and  secondly,  that  express  trains  are  not  "trains 
sent  by  express  or  for  special  purposes,"  within  the  exception  of  the 
covenant  (i). 

And  in  a  case  arising  m  iny  years  afterwards  out  of  the  same  agree- 
ment, it  was  held  that  a  mail  train  ordered  by  the  Postmaster-General 
to  stop  five  minutes  only  at  the  station,  was  not  a  train  "  under  the 


{(f)  U'lnin  V.  Shropshirr  Union  R.  Co., 
5  Exc'h/441:  nn«l  soo  Sicrens  v.  South 
DeroaJi.  Co.,  21  L.  J.,  Ch.  816. 

(//)  Ediiihurtjh  and  frhtt/jow  R.  Co.  v. 
Camphdl,  9  \i.  T.  ITm.  As  to  coiin»aiiic.s 
nnuilgamiited  nfter  lS6:i,  by  Kpecial  mt 
inrori)oratin;^  tlu!  Haihvavs  Clauses  Act, 
1S6:3,  scM*  that  net,  26  &*  27  Vict.  c.  U2, 
8.  40otscq.,  Vol.  II.,  **  Statutes,"  &c. 

(/)  Ri  i'>u  V.  Cmxt  ircsfrni  R.  C".,  14 
M.  k  W.  811  :  Sanw  v.  Snm^,  15  L.  J.. 


Ch.  266.  It  was  further  held  ou  a  caw 
sent  from  Chancery  that  Kigby,  having 
demised  the  refreshment  rooms  with  a 
covenant  to  do  all  such  things  as  should 
l»c  necessary  for  enfoixiing  performance  of 
the  covenant  on  the  part  of  the  company 
to  stop  the  trains,  was  bound  to  file  a  biU 
f<»r  an  injunction  to  restrain  the  company 
from  allowing  express  trains  to  pass  with- 
out stojiping.  Same  v,  Saine^  4  Exch, 
220. 
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control  of  the  company/'  within  the  meaning  of  the  agreement,  and 
that  the  company  might  caiTy  passengers  by  such  mail  train  (k). 

It  has  been  frequently  agreed  between  the  promoter.^  of  a  railway 
company  and  a  landowner  that  the  company  will  provide  a  stational 
or  other  accommodation  for  the  landowner  in  consideration  of  his 
withdrawing  opi>osition  to  their  bill.  Such  an  agreement,  if  adopted 
by  the  compjiny,  will  be  strictly  enforced  against  them.  Usually  the 
judgment  will  be  for  specific  performance ;  and  that  although  the 
plaintiff  may  have  entered  into  a  negotiation  fof  money  compensation 
which  has  failed  (Z),  or  although  the  performance  will  cause  con- 
siderable inconvenience  to  the  public  (//*),  and  although  the  plaintiff, 
and  not  the  company,  is  in  possession  of  the  land  on  which  the  work 
was  agreed  to  be  constructed  (n). 

Where  a  company  agreed  with  the  landowner  through  whose  land 
the  line  ran  to  build  a  station,  at  which  ''  all  passenger  trains  should 
regularly  stop,"  it  wa?  held  by  the  House  of  Lords  that  the  term 
passenger  trains  included  Queen's  Messenger  trains,  run  only  when 
the  Queen  was  residing  at  Balmoral,  and  Post  Office  trains  advertised 
in  the  time-tables,  and  carrying  through  passengers,  but  not  excursion 
trains  at  low  fares  not  so  advertised  (o). 

An  agreement  that  there  shall  be  no  "goods  or  cattle  station  "  at 
Bala  Station  was  held  broken  by  the  erection  of  buildings  140  yards 
off,  and  an  injunction  was  granted  to  pull  the  buildings  down  though 
nearly  completed  (j)). 

It  is,  of  course,  difficult  to  enforce  specifically  agreements  made 
at  a  very  early  date.  But  even  in  such  a  case  the  Court  will,  it  seems, 
assist  the  landowner  as  far  as  possible. 

The  case  of  Hood  v.  North  Eastern  R,  Co,  (q)  well  illustrates  this. 
There  a  company  covenanted,  in  1838,  that  a  piece  of  land  should  be 


Agreement  to 
build  station,  &c. 
for  lan<lowner. 


Agreement  to 
stop  at  station 
for  landowner. 


Agreement  not 
to  have  gr>oda  or 
cattle  station. 


"First-class 
station." 


{ij  Phillips  V.  O.  JV.  R,  Co.,  L.  R.,  7 
Ch.  409.  per  Lord  Hatherley,  C,  over- 
nilini?  Wickens,  V.-C.  The  plaiiitilF  in 
tiii^  case  was  assignee  of  Rigby.  The  lease 
of  the  refreshment  rooms  at  the  station 
(Swindon)  was  made  in  1841,  so  that  the 
ttttute  (1  &  2  Vict  c.  98),  under  which 
the  Postmaster-General  acted,  was  anterior 
in  date  thereto. 

I'O  Gritne  v.  JVest  Cheshire  Lines  Com- 
«*//«,  L  R.,  13  ¥j\.  44  ;  41  L.  J.,  Ch.  17 
(agreement  to  construct  siding). 

■«)  JUiphtiel  V.  Thames  Valley  R.  Co., 
L  R.,  2  Ch.  147,  reversing  Jessel,  M.  R., 
i^  K.,  2  £q.  37  (agreement  to  make  road). 
See  also  lAoyd  y.  Chatham  arid  Dover  R. 
t'o.,  2  De  G.,  J.  &  S.  568  (agreement  not 
to  er«fc  building) ;  fVilson  v.  Furness  R. 
C'o..L  R.,  9  Eq.  28;  39  L.  J.,  Ch.  19 
(tenement  to  make  road  and  wharf) ; 
^tanr  r.  6'.   TV.  R.  Co.,  2  Y.  &  C.  C.  48 


(agreement  to  make  bridge).  In  Turner 
V.  London  and  South  Western  R.  Co., 
L.  R.,  17  Eq.,  at  p.  573,  it  was  held  by 
Hall,  y.-C,  that  a  special  act,  giving  a 
landowner  the  right  to  stop  "o^inary'* 
trains,  did  not  include  a  right  to  stop 
accelerated  trains  forming  pait  of  a  fust 
through  service. 

(n)  Greene  v.  West  Cheshire  Lines  Com- 
mittee,  ubi  supra. 

(o)  Burnett  v.  Great  North  of  Scotland 
R.  Co.,  L.  R.,  10  App.  Cas.  147  ;  54  L.  J., 
Q.  B.  531  ;  53  L.  T.  507. 

ip)  Price  v.  Bala  and  FcMiniog  R.  Co., 
50  L.  T.  787,  per  Chitty,  J. 

(7)  L.  R.,  5  Ch.  525  ;  23  L.  T.  206, 
partly  affirming  and  partly  reversing 
James,  V.-C.  L.  R.,  8  Eq.  666.  The 
original  route  was  only  from  York  to  Dar- 
lington. See  also  flood  v.  Sa^ne  Co.,  21 
I^.  T.  258. 
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0.  Partleular 
CoHtmeU. 


Darationofan. 
agreement  to 
grant  muning 
powers. 


for  ever  used  as  a  first-class  station.  The  station  was  built^  and  the 
railway  completed  in  1842.  In  1869  the  landowner  filed  a  bill 
against  the  successors  (by  amalgamation)  of  the  agreeing  company  to 
compel  them  to  build  a  larger  station,  and  to  stop  all  their  iraina 
thereat ;  his  complaint  being  that  the  station  was  used  as  a  third- 
class  one,  and  that  only  nine  out  of  the  twenty-three  trains  a  day 
stopped  there.  The  result  was  an  order  restraining  the  defendantu 
from  stopping  a  less  number  of  trains  in  the  twenty-four  hours  than 
might  from  time  to  time  stop  at  the  most  favoured  stations  on  the 
original  route,  excepting,  however,  express,  special  and  mail  trains. 

But  where  the  agreement  between  the  parties  is  of  a  vague  and 
indefinite  character,  as  in  the  case  of  an  agreement  simply  to  build 
"  a  station "  in  a  good  and  workmanlike  manner,  &c^  specific 
performance  will  be  refused,  and  the  plaintiffs  remedy  will  be  in 
damages  only,  to  be  assessed,  however,  according  to  the  rules  of  law 
against  persons  who  are  wrongdoers  in  the  sense  of  refusing  to 
perform  their  contracts  (r). 

The  plaintiffs,  a  railway  company,  agreed  with  the  defendants  as 
follows : — ^That  a  station  on  the  defendants'  line  should  be  used 
equally  by  both  companies,  subject  to  the  bye-laws  of  the  defendants, 
and  that  a  committee  from  each  Board  should  be  appointed  to 
an-ange  the  working  of  the  traffic ;  that  the  cost  of  the  station  and 
the  working  should  be  borne  equally;  that  the  defendants  should 
have  the  right  of  running  with  their  engines  on  the  plaintiffs'  line, 
and  that  the  plaintiffs  should  have  the  same  right  over  the  defendants' 
line,  paying  in  either  case  a  certain  per-centage  of  the  gross  receipts 
to  the  company  whose  line  was  used  ;  and  that  each  company  should 
provide  station  accommodation  for  the  other  for  three  years,  according 
to  certain  specified  conditions. 

On  this  agreement  there  were  two  alternative  constructions  con- 
tended for ;  one,  that  the  last  article  of  the  agreement  was  merely  a 
licence  to  use  the  line  interchangeably  by  the  two  companies,  deter- 
minable at  the  will  of  the  defendants  ;  the  other,  that  it  was  a  con- 


(r)  Wilson  v.  Northampton  and  Banbury 
Junction  IL  Co.,  L.  R.,  9  Ch.  279,  affirm- 
ing Bacon.  V.-(.\,  ib.  p.  281,  n.  ;  29  L.  T. 
879.  In  Churchill  v.  Salisbury  and  Dorset 
n.  Co.,  23  W.  K,  534  ;  32  L.  T.  217. 
specific  i>orformance  of  an  agrcomeut  to 
build  a  station  was  decreed  against  a  com- 
pany which  hud  succeeded  by  statute  to 
the  liabilities  of  the  first  agreeing  com- 
pany, but  this  decree  was  substantially 
varied  on  appeal,  ib.  ;  23  W.  K.  894.  In 
Firth  V.  Midland  R.  Co.,  L.  R.,  20  Ta\. 
100  ;  44  L.  J.,  Ch.  813  ;  32  L.  T.  219,  a 
substituted  agreement  to  erect  two  bridges 
having  been  rendered  in4>ossible  of  per- 


formance by  the  death  of  one  of  two  nimed 
arbitrators,  the  plaintiflf  obtained  specific 
])ertbrmance  of  two  earlier  agreements  to 
the  same  effect.  In  Doxcling  v.  Pomimool, 
.{r.  R.  Co.y  L.  R.,  18  Eq.  714  ;  43  L  J., 
C*h.  761,  the  company  was  bound  bv  its 
act  to  make  a  good  and  sufficient  siding 
on  a  f;i>ecified  field.  It  was  held  that  the 
obligation  was  not  broken,  though  the 
conimny  took  for  other  ])urposes  so  much 
of  the  s(>ecified  field  as  not  to  leave  any 
access  from  the  siding  to  an  adjoining 
road  without  passing  over  the  land  taken, 
or  out  of  the  specified  field. 


SECT,  6. — PARTICULAR  CONTRACTS.  43 

tract  binding  on  botU  parties  for  ever,  not  to  be  varied  against  either 
party  without  the  consent  of  that  party.  Sir  J.  Parker,  V.-C,  on  a 
motion  for  an  injunction,  was  of  opinion  that  the  latter  was  the  true 
construction  (8). 

In  Harrison  v.  Great  Northern  It  Co,  (t),  the  plaintiff  covenanted  contnujtto 
to  supply  the  company  with  350,000  sleepers,  of  a  quality  mentioned  ""^^  ^ '  ^' 
in  a  specification,  and  to  deliver  them  as  the  eugineer  of  the  com- 
pany should  require ;  and  the  company  covenanted  to  pay  the  price 
upon  the  engineer  certifying  the  due  delivery  of  each  cargo.  It  was 
held  that  this  amounted  to  a  complete  contract  to  take  the  whole  of 
the  sleepers,  and  that  the  plaintiff  was  entitled  to  notice  of  the  times 
when  the  sleepers  would  bo  required. 

Where,  by  a  contract  entered  into  with  a  railway  company,  it  is  Right*  of  con. 
stipulated  that  goods,  e.g,,  coke  (u),  shall  be  supplied  to,  or  works  ^"••''llgJjSi'' 
executed  for  the  company,  to  the  satisfaction  of  some  thh^d  person  or 
of  their  own  ojfficer  oi^  engineer  for  the  time  being,  and  that  no 
money  shall  be  paid  by  the  company  until  his  certificate  is  obtained, 
the  obtaining  of  that  certificate  is  a  condition  precedent  to  the  right 
to  the  money.  Until  such  third  person,  officer  or  engineer  has 
spoken  (x),  the  contractor  has  no  rights  which  he  can  enforce,  either 
at  law  or  in  equity  (y).  Parties,  therefore,  ought  to  be  careful  how 
they  enter  into  contracts  giving  such  powers.  If,  however,  the  works 
are  to  be  executed  to  the  satisfaction  of  the  other  party,  then  this 
tatis£Gu:tion  must  be  reasonable  (z).  And  if  the  certificate  of  such 
third  person  is  withheld  unjustly,  fraudulently  or  collusively,  for  the 
purpose  of  preventing  the  contractor  getting  his  money,  he  may  either 
sue  the  person  withholding  the  certificate  (a) ;  or,  perhaps,  bring  his 
action  against  the  person  who  ought  to  pay  the  money,  charging  that 
the  certificate  is  withheld  in  collusion  with  the  defendant  and  by  his 
procurement  (6). 

(*)  Great  Nortfum  E.  Co,  v.  ManchesUr  L.  J.,  CIl  94 ;  on  appeal,  2  Macn.  k  G. 

It.  Co,,  5  De  G.  &  S.  138  ;  16  Jur.  146  ;  74  ;  19  L.  J.,  Ch.  374  ;  3  Sm.  &  G.  146  ; 

tpproTed  by  James,  L..T.,  in  Llaiully  Dock  24  L.  J.,  Ch.  469  ;   JVaring  v.  Manchester 

MdR.Co,r.  L.  i:  N,  W.  A  Ca,  L.  R.,  K  Co.,  18  L.  J.,  Ch.  450  ;  2  Hall  &  Twells, 

S  Ch.  949  ;  affirmed  by  House  of  Lords,  259 ;  Padley  v.  Lincoln  f Waterworks  Co,, 

L  R.,  7  H.  L.  550.     See  also  JFhitehoiise  19  L.  J.,  Ch.  436. 

T.  Liverpool  Oan  Co.,  5  C.  B.  798.  {z)  Parsons   v.    Scxion,    4   C.    B.    899  ; 

(/)  21  L.  J.,  C.  P.  89  ;  11   C.  B.  815  ;  Stadhard  v.  Lee,  32  L.  J.,  Q.   B.   77  ;  3 

5.  C,  in  £rror,    16  Jur.   565  ;  22  L.  J.,  Best  k  S.  364.     See  this  case  as  to  the 

C.  P.  49  ;  12  C.  B.  576.  employer's  right  to  proceetl  himself  with 

(«)  CfrafUm  r.  Eastern  Counties  R,  Co.,  the  work,  if  not  proceeded  with  to  his 

8  Euh.  699.  satisfaction,  and  deduct  the  cost  from  the 

(i)  The  certificate  need  not  be  in  tmriting  contract  price, 

vnlea    that    is  expressly  stipulated  for.  (a)  Milner  v.  Field,  5  Exch.  829  ;  Scott 

JUberU  r.  fVatkins,  82  L  J.,  C.  P.  291  ;  v.  Corporation  of  Liverpool,  on  demurrer 

14  C.  Bu,  X.  S.  592.  to  })ill  against  engineer,  which  was  over- 

(f)  Morgan    r.   Birnie,   9   Bing.    672  ;  ruled,  25  L.  J.,  Ch.  227.    See  also  Walker 

SesU  T,  Qrrporation  of  Liverjfool,  27  L.  J.,  v.  L.  d:  N.  W,  R.  Co.,  45  L.  J.,  C.  P.  787. 

Ch.  641  ;  28  L.   J.,  Ch.  230  ;  Munro  v.  (6)  Batterbury  v.    Fyse,  32  L.   J.,  Ex. 

M  8  E.   fc  B.  738  ;  Mcintosh  y.  Great  177  ;  8  L.  T.  283  :  2  H.  &  C.   42.     But 

fr«gem  B.  Co.,  2  DeG.k  Sm.  758;  18  see  Clarke  v.  ]yatson,  34  L.  J.,  C.  P.  148. 
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Where  a  bill  was  filed  against  a  corporation  and  their  engineer  for 
payment  of  the  contract  price  of  certain  works,  and  the  case  against 
tiie  engineer  broke  down,  the  bill  was  dismissed  with  costs,  as  against 
the  corporation  also  (c).  Where  a  contractor  was  to  be  paid  ia 
debentures  and  shares,  which  the  company,  having  repudiated  the 
conti-act,  were  proceeding  to  sell,  Wood,  V.-C,  refused  an  injunction 
to  restrain  the  sale,  on  the  ground  that  the  Court  is  unable  to 
superintend  the  execution  of  works  of  such  character  (cO*  The 
construction  of  two  successive  contracts  between  a  railway  company 
and  their  contractor,  by  the  first  of  which  the  company  had  a  lien  on 
and  power  of  sale  of  the  contractor's  plant  in  the  case  of  his  default^ 
and  by  the  second  of  which,  upon  the  contractor's  becoming  em- 
barrassed, they  agreed  to  make  the  line  themselves  by  the  use  of  the 
plant,  came  before  tlie  House  of  Lords  in  Bunt  v.  South  Eadern 
R,  Co.  (p).  The  House  held  that  the  lien  and  power  of  sale  were  lost 
by  the  terms  of  the  second  contract. 

Where  a  company  took  land  for  their  railway  upon  a  long  lease 
from  the  trustees  of  the  Bute  Docks,  and  covenanted  that  when 
minerals  conveyed  on  their  railway  should  be  shipped  into  any  vessel 
in  any  dock  or  basin  whatever  other  than  the  "  West  Bute  Dock," 
they  would  pay  to  the  ownei*s  of  the  West  Bute  Dock  the  same 
wharfage  dues  which  would  have  been  payable  if  the  minerals  had 
been  shipped  at  such  dock,  it  was  held  by  the  House  of  Lords  that 
the  covenant  must  be  confined  to  any  dock  in  connection  with  the 
railway,  and  also,  that  the  covenant  was  neither  tUtixi  vh*€8  nor  in 
restraint  of  trade  (/). 

With  regard  to  royalties  it  has  been  held,  also  by  the  House  of 
Loi-ds,  that  a  railway  company  bringing  minerals  upon  lands  for  a 
temporary  purpose  only  are  bound  to  pay  royalties  under  a  covenant 
affecting  those  lands.  Tliis  was  in  a  case  where  the  landowner 
leased  the  land  to  an  iron  company,  who  covenanted  to  pay  him  a 
royalty  in  respect  of  the  '*  produce  of  any  lands  or  mines  not  included 
in  the  lease,  but  which  should  be  raised  within  twenty  miles  from  any 
part  of  them,  and  should  be  l)rought  through,  over  or  under  them." 
The  iron  company  sublet  part  of  the  lands  to  the  railway  company, 
who  constructed  sidings  upon  it,  and  brought  upon  the  siding  trains 
containing  minerals  raised  within  the  twenty  miles  (</). 


(c)  «Vcv)// V.  CoqHtration  of  Lirerpoul,  \\\A 
RUpra. 

{d)  Prfo  V.  Bri'jhhfl,  d-r.  R.  Co.,  32 
L.  J.,  Ch.  677. 

(r)  Hunt  {Executor  of  Jay)  v.  >S'.  E.  A'. 
Co.,  45  L.  J.,  ('.  1*.  87,  reversing  the 
judj^inent  of  the  ExdifHiuer  Chamber,  nml 
nftirming  that  of  the  C<»minon  Tlens.  See 
jilBO  Munro  v.  IVivcnhot:  and  Brightlirtfjmi 


J{.  Co,,  i  I)e  (;.,  J.  k  S.  723,  in  which  the 
fourt  refuscil  to  grant  the  contractor  an 
interlocutory  injunction. 

(  f)  Tajr  Vak  R.  Co.  v.  Macnabb,  L.  R., 
tJ  li.  L.  169  ;  42  L.  J.,  i^.  B.  153,  reversing 
the  jndginent  of  the  Exchequer  Chamber, 
and  restoring  tliat  of  the  Queen's  Bench. 

((/)  GreM  frestern  R.  Co.  v.  Rous,  L.  R., 
4H.  L.  650;  39  L.  J.,  Ch.  658, 
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A  director  may,  by  leave  of  a  judge,  be  called  upon  to  answer  J;"^'^""""^ 
interrogatories  in  an  action  to  which  his  company  is  party  (A),  but 
is  not,  it  would  seem,  a  "judgment  debtor,'*  so  as  to  be  orally 
examinable  as  to  what  debts  are  owing  to  the  company,  on  behalf 
of  a  person  entitled  to  enforce  a  judgment  for  the  recovery  of 
money  (/). 


7.  The  Control  of  the  ShareJtolders  over  the  Directors.  7.  Control  of 

Sharfhotden  over 

We  have  seen  {ante,  sect.  5)  that  the  general  superintendence  iiu  J     — ^"^^j^ — 
management  of  its  affairs  belong  to  them,  and  that  the  shareholders 
may  always  call  a  general  meeting  of  the  company,  and  at  such 
meeting  the  majority  may  control  and  regulate  the  future  proceedings 
of  the  directors  (k). 

The  result  seems  to  be,  that  the  supremo  control  of  the  affairs  of 
a  railway  company  is  vested  in  the  shareholders,  who  have  power  at 
general  meetings,  due  notice  having  been  given  of  the  purpose  of 
such  meetings,  to  originate  proceedings  for  any  purpose  within  the 
scope  of  the  company's  powers,  and  also  to  control  the  directors  in 
any  acts  which  they  may  have  originated  (Z).  On  the  other  hand, 
the  acts  of  the  directors  are  valid,  provided  they  are  sucli  as  fall 
within  the  scope  of  their  authority,  until  the  shareholders  interfere, 
by  entering  into  resolutions,  at  a  general  meeting,  duly  called  pur- 
suant to  the  provisions  of  the  statute  (/u). 

If,  therefore,  the  shareholders  of  a  company  are  dissatisfied  with   QuMtion*  of  in- 

.  Ujrnal  re^piUtion 

the  proceedmss  of  the  directors,  the  proper  course  is  to  convenci  a  to im? setticiby 
general  meeting  of  shareholders,  and  thus  submit  the  proceedings  of  a  meeting. 
the  directors  to  the  decision  of  the  governing  body ;  and  if  the 
directors  do  any  act  inconsistent  with  the  decision  of  the  general 
meeting,  an  injunction  may  be  obtained  against  them  (?^).  Courts 
of  Equity  will  not,  however,  enforce  every  duty,  which  the  governing 
Innly  of  a  railway  company  owe  t )  their  constituents,  the  shareholders. 
Whenever  the  acts  of  the  directors  are  capable  of  being  rectified  by 
the  shareholders  themselves  in  the  exercise  of  their  own  powers 
equity  will  not  interfere  so  long  as  the  director.-;  do  not  exceed  their 

.h)  Rales  of  SuprciiK' Court,  1883,  Order  (/)  Foss  v.  Ilarbotlh:,  2  Hare,  49-2. 

XXXI.  r.  5.   As  tointcrro:?atorie.s  to  score-  {m)  8  &  9  Viet.  e.  1(5,  s.  90,  vol.  2. 

lATV^heeBrrherraiscY.o/W.JL  Co.,  Ull.,  {ii)  Ewctrr  Jl.   Co,  v.  Jialkr,  16  L.   J., 

6  C.  P.  36.  Ch.  449.     Tlie  Courts  of  K.iuity  wiU  take 

\/)  DickMony.  Naith  anl  lUrcoii  R.  0».,  no  notice  that  a  purchase  of  shares  wjis 

L.  K.,  4   Ex.  87  ;  38   L.  J.,  Ex.  57  (diss.  made  for  the  purpose  of  enabling  the  pur- 

Cha  jiiell,  B. },  decidetl  on  <*.    h.   V.   A<'t,  cha«<er.s  to  atten<l  at  a  general  meeting,  and 

1854,  8.  60,  from  whicli  Order  XLV.  r.  1,  reverse  a  former  decision  which  a  majority 

docs  uot  Kubstanttally  differ.  of  the  sharcholdei's  had  come  to,  and  which 

\k)  Aa  to  the  sanction  of  shareholders  to  was  adverse  to  the  interests  of  the  pur- 
working  agreement"*,  nee  28  k  27  Vict.  c.  chasers  of  the  share?.     lbi«l. 
If2,  8   2 «,  post,  Vol.  2, 
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T.  UartottU, 


Suht»M|ueiit  ap« 

Srovml  of  FoM  v. 
larbottU, 


powers ;   questions  of   iDternal  regulation  and  management  must, 
therefore,  be  decided  by  the  shareholders  themselves  (o). 

Thus,  in  Foss  v.  Harbottle  (jp),  where  certain  shareholders  of  "The 
Victoria  Park  Company/*  who  were  dissatisfied  with  the  conduct  of 
the  directors,  neglected  to  summon  a  general  meeting  of  the  share- 
holders, but  filed  a  bill  in  equity  against  the  directors,  Sir  J. 
Wigram,  V.-C,  observed  : — 

''  It  is  only  necessary  to  refer  to  the  clauses  of  the  act,  to  show  thai,  whilst  ilw 
supreme  govenin^  body,  the  proprietors,  at  a  special  general  meeting  assembled, 
retain  the  power  of  exercising  the  functions  conferred  upon  them  by  the  aet  <tf 
incorporation,  it  cannot  be  competent  to  individual  corporators  to  sue  in  the 
manner  proposed  by  the  plaintiff.  This,  in  effect,  piuports  to  be  a  suit  by  cestui 
que  trusts,  complaining  of  a  fraud  committed,  or  alleged  to  have  been  committed, 
by  persons  in  a  fiduciary  charvctor.  The  complaint  is,  that  those  trustees  have 
sold  lands  to  themselves,  ostensibly  for  the  benefit  of  the  cestui  que  trusts.  Ths 
proposition  I  have  advanced  is,  that,  although  the  act  should  prove  to  be  voidable, 
the  cestui  que  trusts  may  elect  to  confirm  it.  Now  who  are  the  cestui  que  trusts 
in  this  case  ?  The  corporation,  in  a  sense,  is  undoubtedly  the  cestui  que  trust; 
but  the  majority  of  the  pniprietors  at  a  special  general  meeting  assembled, 
independently  of  any  general  rules  of  law  upon  the  subject,  by  the  very  terms  of 
the  incorporation,  has  power  to  bind  the  whole  body,  and  every  individual  corpo- 
rator must  be  taken  to  have  come  into  the  corporation,  upon  the  terms  of  bdng 
liable  to  be  so  bound.  How,  then,  can  this  Court  act  in  a  suit  constituted  as  this 
i%,  if  it  is  to  be  assumed,  for  the  purposes  of  the  argument,  that  the  powers  of  the 
body  of  the  proprietors  arc  still  in  existence,  and  may  lawfully  be  exercised  for  a 
purpose  like  that  I  have  suggested  ?  Whilst  the  Court  may  be  declaring  the  aoii 
complained  of,  to  be  void  at  the  suit  of  the  present  plaintiffii,  who,  in  fact,  maybe 
the  only  proprietors  who  disapprove  of  them,  the  governing  body  of  proprieton 
may  defeat  the  decree,  by  lawfully  resolving  upon  the  confirmation  of  the  very 
acts  which  are  the  subjects  of  the  suit.  The  very  fact,  that  the  governing  hodj 
of  the  proprietors  assembled  at  the  special  general  meeting  may  so  bind  even  a 
reluctant  minority,  is  decisive  that  the  frame  of  this  suit  cannot  be  sustained  whilst 
that  body  retains  its  functions.  In  order,  then,  that  this  suit  may  be  sustained,  it 
must  be  shown,  either  that  there  is  no  such  power  as  I  have  supposed  remaining 
ill  the  proprietors,  or  at  least,  that  all  means  have  been  resorted  to,  and  found 
ineffectual,  to  set  that  body  in  motion." 

Lord  Cottenhaui,  C,  iu  subsequent  cases  said,  that  he  fully  con- 
curred  in  the  observations  made  by  Sir  J.  Wigram  in  Foss  v. 
Harbottle^  and  that  the  judgment  in  that  case  correctly  represented 
the  principles  and  practice  of  the  Court,  in  reference  to  suits  of  that 
description  (q)  ;   and  in  McDoiujdll  v.  Gardiner  (r)  the   Court  of 


(o)  Broini  v.  Mnnmouth shire  R.  Co.,  1.3 
Beav.  32;  20  I^  J.,  Ch.  497  ;  ,S7/-}v?w  v. 
SouUh  Dccoii  n.  Co.,  i>  Hjiie,  313  ;  21 
L.  J.,  Ch.  81«  ;  Krut  v.  Jnckmny  14  Boav. 
367 ;  21  L.  J.,  Ch.  438  ;  Fra«€.r  v.  U'h^ilk;/, 
Gurtsidc  v.  Same,  11  L.  T.  175  ;  2  Hcili. 
&  M.  10;  M*I)ou{jaU  v.  Jcrs^t/  Im})fri<tl 
IloUl  Co.,  LimiUd,  34  L.  .1.,  C:li.  28. 

{p)  2  Hare,  461,  a.d.  1842. 


(//)  Mozley  v.  AUton,  1  Philli|i3,  7M ; 
16  li.  J.,  Ch.  217;  see  also  BaiUy  v. 
Jiirk^.nhnul  Ji.  Co.,  12  Beav.  488;  19 
L.  J.,  Ch.  377  ;  HaUeralfy  v.  Earl  of  Sktir 
burnc,  31  L.  J.,  Ch.  873  ;  Lindley  on 
rartncrship,  3nl  ed.  p.  938. 

(r)  L.  H.,  1  Ch.  Div.  13 ;  45  Ju  J.,  Ch. 
27  ;  33  L.  T.  521,  per  James  and  Mellish, 
L.JJ.,  and  Baggallay,  J.A. 


SECT.   7. — CONTROL  OF  SHAREHOLDERS  OVER  DIRECTORS.  47 

Appeal  once  more  afSrmed  the  general  principle  "that  nothing 
.  connected  with  internal  disputes  between  shareholders  is  to  be  made 
the  subject  of  an  action  by  some  one  shareholder  on  behalf  of  himself 
and  others,  unless  there  be  something  illegal,  oppressive  or  fraudu- 
lent, or  something  uUra  vires  on  the  part  of  the  company,  or  on  the 
part  of  the  majority  of  the  company,  so  that  they  are  not  fit  persons 
to  determine  it." 

It  has  been  said  too,  that  if  it  is  absolutely  necassary  that  the  Court  cnse«  where  the 
should  interfere  at  once,  because  irreparable  injury  would  be  done,  prcvaiL 
before   the   time   for   taking  the  necessary  steps  to  call  a  general 
meeting   of  the  shareholders  elapsed,   then    the   rule   above   men- 
tioned will  not  be  allowed  to  prevail  (8). 

There  is  a  clear  distinction  to  be  observed  between  unauthorized  SJJ^n ^iJJS  JSd 

acts  on  the  part  of  directors,  voidable  only,  and  which  it  is  competent  di^to».**"' 

fur  the  governing  body  to  confirm  at  a  general  meeting,  and  acts 

which  are  altogether  void,  and  which  may  not  be  so  confirmed  (t), 

Thos,  if  directors  are  guilty  of  fraud  or  misconduct,  in  committing 

unauthorized  acts  in  the  name  of  the  company,  proceedings  may  be 

taken  against  them  by  the  shareholders  who  are  aggrieved,  and  the 

Court  will  hold  the  parties  liable  for  all  losses  and  expenses  sustained 

by  their  misconduct  (ic).     Where  directors  improperly  withhold  the 

leal  of  the  company,  so  that  it  cannot  be  used,  an  action  may  be 

brought  in  the  name  of  the  company  to  restrain  them  from  any  acts 

inconsistent  with  the  wishes  of  the  majority  of  the  shareholders  (x). 

And  where  the  liability  arises  from  the  wrongful  act  of  the  parties, 

each  is  liable  for  all  the  consequences,  and  there  is  no  contribution 

between  them.     It  is,  therefore,  not  necessary  to  make  all  who  may, 

more  or  less,  have  joined  in  the  act  complained  of,  parties  to  the 

action.      And  although    in   general   all  such   actions   ought   to   be 

brought  in  the  name  of  the  corporation  (y),  yet,  if  a  case  arises  of 

bjury  to  some  of  the  members  of  the  corporation,  for  which  no 

adequate  remedy  remains,  except  that  of  an  action  by  individual 

corporators  in  their  private  character,  and  asking  in  such  character 

the  protection  of  those  rights  to  which,  in  their  corporate  character, 

they  are  entitled,  the  Court  will  dispense  with  the  presence  of  parties, 

W  Greai  fFesiem  R.  Co.  v.  Rushoui,  16  16  L.  J.,  Ch.  449. 
Jarist,  238  ;  5   De   G.  &  Sm.   290,  310  ;  iy)  Foss   v.   Harbotlk,   2    Hare,    461  ; 

?llulir.  C.  990.  Mozley  v.  Alston,  1  Phil.  790.     If  a  direc- 

(0  Ware  v.  Grand  Junction  Waterworks  tor  improperly  retiins  premiums  arisiii;; 

C^.  2  Ross.  &  31.  470  ;   Ward  v.  Society  from  the  sale  of  shares,  he   is  liable   in 

^AtUfmiu,  1  Collier,  370.  equity  to  be  sued  for  the  amount  of  the 

(»)  AUorney-General  v.  Wilson^  1  Craig  premiums,  with  interest  thereon  at  the  rate 

tl%  I  ;  Society  for  Practical  Knowledge  of  five  per  cent.      York  and  North  Mid- 

^.JUoti,  2  Bcav.  559  ;  Jones  v.  Ros^,  4  land  R,  Co.  v.  Hudson^  16  Beav.  485  ;  22 

Haie,  52  •  Sali^ury  v.  Metropolitan  R,  L.  J.,  Ch.  529.     See  Laiie*8  Case,  33  L.  J., 

CV).,  18  w!  R.  974.  Ch.  84. 

U)  Exeter  and  Creditor  R.  Co,  v.  BiUlery 
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who  would,  according  to  the  general  practice,  have  been  necessary 
parties  to  the  action  c). 

Lord  Crnnworth,  Y.-C,  ohserves  on  this  point,  in  Beman  ?. 
jRafiord{a): 

^^  Tlie  principlo  on  which  these  sharcliolilors  filed  this  bill  is  this,  that  they  an 
entitled  to  tile  it  on  behalf  of  themselves  and  all  others,  because  the  Court  will  not 
tolerate  any  person  sjiying  that  all  are  not  interested  in  having  the  law  of  their 
company  carried  into  effect.  It  will  not  allow  any  speculation  that  it  would  be 
more  advantageous  to  do  something  which  the  act  of  Parliament  does  not  aathom 
tu  l>e  done  ;  therefore  it  is,  that  in  this,  as  in  many  other  cases,  one  shareholder 
may  tile  a  bill  on  beiialf  of  himself  and  others,  although  at  a  meeting  of  theoom- 
piiny  a  great  many  of  the  other  shareholders,  even  the  majority,  may  say  thit 
they  have  sanctioned  a  different  course  of  proceeding.'* 

But  although  one  shareholder  may  undoubtedly,  in  general,  bring 
an  action  on  behalf  of  himself  and  the  otiicr  shareholders  (6),  for  the 
purpose  of  restraining  the  directoi-s  from  pursuing  a  line  of  cond'ict 
which  is  illegal ;  yet  where  a  plaintiff  merely  holds  his  shares  as  a 
nominee  of  other  persons,  who  indemnify  him  against  costs,  his  action 
will  be  dismis.sed(f).  But  a  plaintiff  has  not  any  the  less  locus  standi 
from  the  fact  that  he  brings  his  action  in  the  interest  of  a  rival 
company,  and  has  become  a  shareholder  for  the  mere  purpose  of 
bringing  it  (d). 

The  distinction  between  the  authorities  upon  these  points  is  well 
))ut  by  Lord  Chelmsford  in  Bloj-tnn  v.  Mvtnqtolitan  R,  (Jo,  {e)  : — 

"No  (»ne  can  i>ossibIy  approve  the  manner  in  which  the  plaintiff  introduced 
liimHelf  to  the  comiKiny.  By  some  concert  with  extension  shareholders,  the 
particulars  of  which  have  not  l>een  revealed,  the  plaintiff  comes  forward  in  the 
assumed  chanicter  of  a  hohler  of  this  description  of  stock  and  invites  combination 
an<l  co-operation  largely  from  the  body  of  these  shareholders.  He  then  becomes 


(:)  Vrfftton  v.  (ii-nnd  foltUr  ]tork  Co., 
L>  K:iil\v.  C'jis.  :wr. ;  S.  r.,  11  Sim._a27; 
JStilomnii.^  V.  huinj,  \'l  Bc;iv.  ;i77  ;  10 
L.  .1.,  ell.  'i**;)  ;  CUu\ri\fx  V.  Hours,  21 
I,.  .l.,('Ii.  30<»  :  r„i'Uslr  v.  South  K'l^f'-rn 
n.  t'o.,  1  Mai-n.  &  Colli,  ti??!*  :  li»  L.  .1., 
(li.  477;  Eibntrth  v.  Shrcirshiirtj  and 
Jiinnhvihani  H.  ''().,  2  W^  ll«'X  &  Sm.  537. 

(n)  1*  Sim.,  N.  S.  .'ir>0  ;  20  L.  .1.,  Cll. 
TuM  ;  stM».  also  U'iiich  v.  JNrkenhra'f  ]i. 
Co.,  1«>  .Inr.  lO.M'i  ;  Jin is^low  v.  JC^sfmi 
Cniort  n.  Cn.,  7  Han-,  114  ;  H»  L.  .1.,  Cli. 
410  :  2  iMnt-n.  k  (J.  389  ;  Vrfts  v.  XorfM 
J{.  Co.,  a  Do  C.ix  k  Sm.  21)3  ;  Ilorr  v. 
I^»ulon  (fnrf  Xorfh  Wrsfrrn  It.  Co.,  30 
L.  J.,  Ch.  817:  2  .lolm.s.  k  Ih-mm.  80; 
Jfoolr  V.  Orrnf  U',steni  R.  Co.,  M  W.  \\. 
2«0  ;  L.  K.,  3  Cli.  2«»2  ;  tinot  U'e^ttna 
n.  Co.  V.  liushnut,  ]♦)  .lur.  238  ;  '•  Do  Gox 
k  Sm.  200. 

l7»)  Sro  irhitr  v.  Carm'ti'thr,}  mul  Car- 
diffiin  It.  Co.,  33  L.  .1..  Cli.  l»3  ;  1  Hcmiii. 
it 'Mill.  786  ;  Hook  v.  firm!    n\\Htrr,i  It. 


Co.,  iil.i  8Ui>m.  If  he  soek  to  set  aside  an 
allotiiM'nt  of  shares  on  the  {ground  of  mis- 
roi»ivsi'iitution  in  tJio  prospectus,  he  shonlil 
MH'  on  liis  own  Whulf.  HaUows  v.  Fcrnk, 
nlii  supra.  As  to  n  suit  by  a  i>referciirc 
shaivlioKh-r  on  Ix'half  of  himself  and  all 
other  shnivliolders.  see  Cramrr  v.  Bird, 
L.  K.,  ;>  Va\.  143. 

(.*•)  Fiirrcst  V.  Manchrsfrr,  ShrjfirM  nttd 
Liumlnxhir*'  Jt.  Co.,  30  lJi»nv.  40  ;  7  Jur., 
N.  S.  8S7  ;  Fifihr  v.  Loiuhm,  Brighton 
awl  Smith  dftsf  II.  Co.,  1  Homm.  t  M. 
480. 

(>f)  Hoiw  V.  London  and  Xorfh  U'eaffm 
/.'.  Co.,  30  L.  J.,  Ch.  836  ;  2  J.  &  H.  80 ; 
Jlrunt,!  V.  Jtufford,  ubi  supni  ;  Syalomcm 
V.  Lniiuj.  uhi  supra.  It  is  suhuiitti'd  that 
an  <»liit«'r  dictum  of  Knight  Hnico,  !-•.  J., 
fontm,  in  ItogcrH  v.  (tj-ford.  If.  <£•  JV,  Ji. 
Co.,  2  Do  (;.  k  .1.  t>G2,  oannot  now  be 
takfu  to  1h?  law.  See  Staton  v.  GranL  S6 
L.  .1..  Ch.  638. 

{r)  L.  R.,  3  Ch.  337. 
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a  ptLrdiaser  of  5001.  exteiiAion  atock,  receiving  the  beuotit  of  the  liivideiid  out  of 

Use  mooiea  fumiahed  by  IC,  of  which  he  now  complains.     Very  soon  after  hia 

inlflitioD  of  shares  he  conitnences  operation*  aguiuat  the  coinp'iiiy  by  filing  his 

How^Ter  (|uedttonabIe  the  mode  of  the  plaintiJT'a  introduction  to  the  com- 

ny  iQAj  have  been,  he  has  an  actual  interest  in  the  snbjcct-niivtter  of  the  suit. 

I  this  respeet  he  differs  from  tlie  plaintiff  in  FortrHt  s\  Mfinch('ittr)\  dc.  B,  Co, 

iiitttod  in  hia  examination  that  the  directors  of  a  rival  com|>any  direuttMl  the 

I  of  the  suit  and  indemniaed  him  against  thecosts,  and  Lord  Westbury 

the  bill  on  the  gronnd  that  tlio  plaintiff  coining  in  the  character  of  a 

'  HtudHolder  in  the  company^  and  stating  that  it  was  not  his  own  act,  bat  an  act 

HuU  he  had  been  directed  to  do  by  the  rttker  cumjiany,  the  snit  was  an  imposi- 

o(i  the  Conrt.     The  plaintiff  may  pn>j>crly  be  desci'ibed  in  the  words  of 

Bruce,  I*.  J.,  in  Eo<jeri  v.  (IrforHj  IF.  and  li\  U.  fV).,  as  '  a  person  who  has 

I  himself  a  shareholder  in  the  company  for  the  mere  purpose  of  instituting 

r  Htigaiioti/    But  if  the  quest imi  put  by  WockI,  Y.-C.,  in  Fihler  v.  Lowdon, 

Bri^tm%  awi  S.  C  H.  Co,,  is  repeated  in  this  cas©»  *  Is  the  suit  honn  fide  the 

plaintiflTs  own  snit,  or  is  he  merely  the  haurl  by  which  some  one  acts  ?  *  the 

eomeci  iinswcr  must  l>e— he  consented  to  become  the  in«trumuiit  of  others,  but 

br  tJiat  purpose  ho  has  acquired  an  interest  which  gives  him  a  coummn  cause 

rith  Uiem.     I  cannot  say  that  liaving  chosen  to  place  himself  in  this  invidious 

sttioo  with  a  real  interest  (though  of  no  great  amount)  at  stake^,  he  is  not  to 

I  tlte  ordiiuiiy  rights  of  a  plaintiff  on  account  of  the  motives  wliich  led  him  to 

)  Hm  means  of  appearing  in  that  chai^actcr.** 

And  if  a  shareholdev  n<*glects  to  apply  for  relief  against  any  pro-  Ac(iut«w«nca» 

ig  of  the  company,  which  is  in  excess  of  their  powers,  as  soon 

be  is  acquainted  with  the  proceeding,  he  cvumoi  afterwards  obtain 

^rcli^»  ut  all  events  hy  injunction,  because  he  will  he  deemed  to  have 

!f{uiese6d  in  the  steps  taken  (/).     It  would  seem  that  the  proper 

[tniKle  of  obtaining  relief  in  such  a  case  would  be  to  apply  to  the 

Bganl  of  Trade  to  take  proceedings  under  the  statute  7  &  8  Vict 

Ic,  85,  8.  17  U?)- 
la  Hai^  V.  L  ami  K  W.  K  Co,  (h),  Wood,  V.-C,  thus  classified  ^r^rin-i^*;""  ^,, 
^    '"'  '  '  wliioh  Court  will 

the  causes  in  which  Courts  of  Equity  interfere  as  betw^een  the  share-  i^t^rftw. 
hckUers  and  the  company  ; — 
**  ThU  Courts  in  dealing  between  the  shareholder  and  the  company,  has  usually 
tlmf#  ciaatcs  of  cases  called  to  its  attention  ;  namely,  the  clads  of  cases  in  wliich 
lb«  lifraeton  ar©  doing  something  tr/fra  inns  of  the  directors*  qud  directors^  but 
[vtOl  wiihin  the  power  of  the  cx>m[>anj  as  a  body ;  and  in  those  cases  the  Court 
we  will  not  interfere,  as  in  the  case  of  Fom  v.  HarboUkt  because, 
b^y  may  be  vrron^  to-day,  tbu  majority  of  the  company  may  say  they  are 
Brio-morrow.    Then  there  is  the  class  of  cases  where  the  whole  company  united 
litfs  not  the  |>ower  to  do  the  acts,  either  as  regards  the  individual  Bhareholders  or 
Mfcganltthe  public  interest,  or  both.     Aa  regards  the  individual  shareholders, 
lake  llie  cam  af  applying  part  of  thn  monies  of  the  compiiny  fur  suliciting  a  new 


N 


{/)  Grakam  v*  Birkenhead  Junction  A*. 
Ok*  It  Umen.  k  Goid.  iCO  ;  2U  L.  J.,  Ch. 

Bm,  k  QMS.  1«  ;  ll^rt  v,  L.  4:  X.  \V.  R. 
B.— VOL,  I. 


6'a.,  811  prn. 

{ff)  8ee  Vol.  2. 

(k)  Z\}  L,  J,,  Ch.  820  ;  2  Johua.  k  ILimu, 
80, 
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oLvSoIat*  owr  ^*^^'  ^*'  ^"  ^^^"  ^®^*^'  ^^^^^  ^'^^  cannot  apply  any  of  the  monies  of  the  company 
Dirtfiori.  to  the  obtaining  of  a  new  Uill  because  the  shareholder  has  contracted  to  belong 
to  a  given  company  for  a  given  object,  and  has  not  contracted  to  do  more.  I 
think  it  would  bo  difficult  to  say  the  public,  as  distinguished  from  the  share- 
liolder,  has  any  interest  at  all  in  that ;  probably  the  Attorney-General  might 
interfere,  but  I  can  scarcely  see  the  ground  for  public  interference. 

*'  Then  there  is  the  other  claw  of  cases,  where  you  are  applying  the  capital  of 
the  company  to  an  enterprise  in  wliich  you  are  not  entitled  to  speculate  as  acor- 
]>orato  l>ody,  without  being  liable  to  the  consequences  incident  to  individuals  who 
speculate  ;  and  that  is  the  case  of  the  Great  Northern  R:ulway  Company  canyinvp 
coals(i).  In  those  cases  where  the  public  has  an  interest,  the  shareholder  also 
has  an  interest  :  he  of  course  li.is  the  same  interest,  or  an  interest  in  a  higher 
degree,  than  in  the  case  put  of  the  money  being  applied  to  the  passing  of  an  act 
of  Parliament  extending  his  enterprise  ;  and  he  may,  as  well  as  the  Attorney- 
General,  sue,  and  may  sue  with  or  without  the  Attorney-General,  as  he  may  bs 
minded  ;  and  the  Court  there  is  in  the  liabit  of  saying  that  it  will  interfere  on 
behalf  of  one  of  the  sharolioldei*s  withtnit  much  scruple  as  to  his  motive." 

Tlie  general  principles,  therefore,  upon  which  Courts  of  Equity  will 

interfere,  upon  the  application  of  shareholders,  to  prevent  railway 

directors  from  exceeding   their   statutory  powers,  are   well   settled, 

though,  as  we  shall  presently  sec,  considerable  diflSculty  has  arisen, 

and  must  hereafter  arise,  in  applying  those  principles  to  the  circum* 

stances  of    particular  casi'S,  especially  those   which    approach  the 

Siiw^"riny  l>o^ii^J2iries  of  what  is  or  is  not  lawful.     The  great  principle  which 

55™Si^foi"^^**'  governs  all  these  cases  is  this — that  a  railway  company  is  a  corpora- 

uih^*^**"**^  tion  established  for  a  particular  purpose,  and  the  directors  Lave  no 

power  to  bind  the  corporation  by  entering  into  contracts  for  purposes 

foreign  to  the  purposes  for  which  the  corporation  was  established ; 

such  contracts  are  ultra  ''/yr-s  and  illegal (/). 

This  principle,  however,  still  leaves  unsettled  a  question  of  almost 
still  greater  importance  and  difficulty,  the  (juestion,  namely,  what  is 
or  is  not  foreign  to  the  purposes  for  which  the  company  was  esta- 
blished. In  extreme  cases  this  question  is  easy  of  solution;  bat,  as 
in  other  (questions  of  degree,  as  we  approach  the  confines  of  rectitude 
our  difficulties  increase,  till  we  find  it  impossible  to  lay  down  a  rule 
applicable  to  all  cases.     In  each  case,  therefore,  the  (juestioo  must 

(/)  AUn'iuii-h'tiit  tvl  V.  ^V'"/  yortfni'd  f'n.,  i  K.  vVi  IJ.   114.  and  {ler  liliK'kburn.  J., 

li,  Co.,  29  L.'  J.,  Ch.  7!*4;  1   Dr.  A:  Sm.  in  T>t'ffvr  v.  rMchsfrr  awf  Midhnrif  R, 

154.  '-0.,  art   L.  .1.,  Kx.  203,  at  p.  21*2  ;  L.  R., 

(k^  Soe  Coiiipani«'s  CK-mscs  A«t,    lSi5,  2   Kx.   OoZ,  nt  p.   aSrt.     Montagu  Smith, 

R.   05,  ]»o:it,   Vol.  2  ;  (ri-r^ii   V.   ^V/'.i**i*,   27  K«';Uin«^  an«l   Lusli,  .1.1.,  however,  were  of 

Ti.  .T.,  Ch.   823.     A  di'^tinction  lias  been  opinion  tli.it  the  distinction  is  not  sound, 

drawn  hy  liigh  autlioritios  l»etween  con-  il».,  at   p.    .'UiS*.     The  judgments  of   the 

tnu'ts  for))idden  and  (.'ontraits  not  autho-  House  <»f  Lonis,  L.  IJ.,  4  H.   I*.  62S,  do 

rized,   and  it  has   l»eou   said   th.it,   wliili'  n(»t  turn  uinm  the  disitinction,  which,  it  i< 

hliareholders   can   obtain   tho    nrversal   ol"  subniittetl.   ]ir<K*ecils    rather    upon    moral 

cither  kin<l  cifcoiit met,  it  is  (»nly  eontiai'ts  tlian  legal  gi'ounds.     As  to  the  ])ersonal 

forbidden  wliich  arc  void  as  between  the  liability  of  directors  for  a  hrcach  of  tmst 

<'on»panv  and  third  parties.     See  per  Krle,  eau.sing  loss,   sec   Tiirtinnni  v.  Marshail, 

i\  J.,  mMnijor  i/  Xoncich  v.  Sorfolk  11  L.  R.,  «  %.  112. 
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determined  by  the  Caiirt   taking  into  coaaideration  the  acts  of 
it  coDStittitLDg  the  company,  and  other  peculiar  siirroimding 
lices. 
Jut  lei  as  consider  the  general  principle,     lu  the  early  case  of  Prindpie. 
iman  t.  Etisteni    Counties  R.   Co,  {/).  Lord  Langdale,  M.   R.,  %'Z^'^''^"' 
id— 

*•  To  look  upon  a  railway  company  as  in  the  light  of  a  common  partnership,  and 

Btic  subject  to  na  greater  vigilance  than  common  partnerships  may  be,  woiihi  be 

^B^tly  to  mistake  the  f unctionj  which  they  perform,  and  the  powers  which  they 

il«reu9|  of  iaterferenca  with  the  public  and  private  rights  of  all  individnala  in 

tkbi  re*lm.     We  are  to  look  upon  those  powers  aa  given  to  them  in  consideration 

of  %■  benefit^  which,  notwithstanding  all  other  sacrifices,  is  oa  the  whfjlu  hope.I  to 

be  obtained  by  the  public,  but  the  public  interest  b^ing  to  protect  the  private 

tjffb^  of  all  individuals,  and  to  save  them  from  liabilities  bcyoml  those  which  the 

^^^■H  given   by  the  several   acts   necessarily  occasion^  they  must  always  bo 

Vnrelly  looked  to  ;  and  I  am  clearly  of  opinion,  that  the  powera  which  are  given 

extend  no  further  than  is  expressl}^  stated  in  the  act»  or  necessarily  and  properly 

required,  for  the  purposes  which  the  act  has  sanctioned.     How  far  those  pjwerSj 

whicli  are  necessarily  or  conveniently  to  be  exercised  for  the  purp^n^e  iiitendel 

bj  thjB  act,  may  extend,  will  very  often  be  a  subject  of  great  difiiculty.     We 

anot  always  ascertain  what  they  are.     Powers  ample  are  given,  for  the  purpose 

D^jiistructing  the  riiil way— powers  ample  are  given  for  maintaining  the  railway 

»  are  also  given  for  doing  all  those  things  which  are  required  for 

I  of  the  railway  ;  bnt  it  hits  nowhere  been  stated  that  a  railway 

Ity  liaTe  power  to  enter  into  all  sorts  of  transactions.  Indeed,  it  is  admitted^ 

^^loit  iliey  have  not  a  right  to  enter  into  new  trades^  not  pointed  out  by  the  act.    But 

^Ks  Qontended,  that,  without  limits  they  have  a  right  to  pledge  the  funds  of  the 

^Bmpa&j,   fur  the  encouragement  of  other  transactions,  however  various   and 

However  ext^snsive,  provided  only  they  profess  that  that  encourage uient^  b;.nng 

oocnaioned  by  the  liability  of  their  own  sliareholders,  the  object  of  that  lialiility 

la  to  increase  the  traffic  upon  the  railway,  and  thereby  to  increase  the  profit  to 

^hm  ab*reholders.     Surely,  that  has  nowhere  been  stated  ;  there  is  no  authority 

j^pr  anything  of  that  kind.     What  lias  been  stated  is,  tliat  these  things  to  a  small 

^HteDt  hare  frequently  been  done  siiico  the  establishment  of  railways.     Bo  it  so  ; 

^t-hat  unless  those  act«  so  done  can  be  proved  to  be  in  coufurmity  with  the  powers 

given  by  the  aets  of  Parliament  under  which  those  acts  are  done,  thoy  furniah  no 

aatbority  whatever/* 

la  aoconlance  with  these  principles,  an  injunctioa  was  granted  to  niinrtraHdns  or 
tram  the  directors  of  a  railway  company  frum  entering  iota  con- 
tracts, or  applying  funds  belonging  to  the  company  in  making  pay- 
Aieots  in  pursuance  of  contracts  of  indemnity,  which  were  about  to 
^^^■iven  by  the  directors  to  a  steam-packet  company,  %vho  proposed 
HlnBtabUHh  a  line  of  passenger  ships  in   commnnication  witli   the 
railway  (m).     So  it  is  clearly  unlawful,  and  a  breach  of  trust,  if  the 

^(fj  U»  B«*v.   I  :  1«  L.  J.,  Ch,  7'S,     Sw  L.  J.,  Ch.  225, 

'  ''     '    '  "     'h  DuUrn  JL   Co.,   2  (m)  CobtuiH  v,  EtLsUrn  Vnixnlki  It,  Cq,^ 

\i^  19  L.  J.,  Ch.  47r  ;  tJ  ubi  wupm.     Rut  wh^re  a  raibvay  comjwitiy 

.■,?inoT%i   \\    Lah^'j,    lU  was  l>ouDil  to  keep  up  alffttii-vosscU  for  th^ 

£  s 
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7.  Control  of 

Skareholdrrt  over 

Dirtetort. 

BabtcripUons. 

Tomkituon  v. 
South  Eoitern  R, 
Co, 


It  makea  no  dif- 
ference that  the 
miMppropria- 
tlon  or  the  fUnds 
will  be  b.>nelic{al 
to  the  coni|«ny. 


Dealing  in  coal 
rea  trained. 

Attomey-Gtneml 
V.  (treat  Northern 
KCo, 


directors,  without  aiiy  authority  fVom  Parliament^  subscribe  for  or 
purchase  shares  in  another  railway  (n). 

A  company  may  not  subscribe  out  of  its  funds  to  Exhibitions  or 
Institutions.  This  undoubted  restriction  is  well  illustrated  by 
ToiiikinsoYi  v.  South^Easteni  R,  Co,  (o).  In  that  case  the  directors 
had  been  authorized  at  a  meeting  of  the  proprietors  by  more  than 
10,000  votes  against  175,  to  subscribe  1,000/.  to  the  "Imperial 
Institute,"  it  being  provided  in  the  authorising  resolution  that  any 
dissentient  shareholder  might  have  his  proportion  returned  to  him 
with  his  next  dividend  warrant.  Tlie  plaintiff,  a  holder  of  50(M. 
Deferred  Stock,  whose  interest  in  the  subscription  would  be  repre- 
sented by  about  13(?.,  easily  obtained  an  interlocutory  injunction 
from  Kay,  J.,  restraining  the  payment  of  the  1,000/.,  although  it  was 
urged  for  the  company  that  the  Imperial  Institute  would  augment 
their  traffic  (^;). 

In  another  case  an  injunction  was  granted,  on  the  application  of  a 
shareholder,  to  restrain  the  directors  of  a  railway  company  from  ex- 
pending any  portion  of  the  capital,  in  promoting  a  bill  in  Parliament 
for  improving  a  navigation  upon  which  the  railway  company  were 
empowered  to  erect  wharfs  and  warehouses ;  although  it  was  admitted 
that  it  would  have  been  very  beneficial  and  advantageous  to  the  com- 
pany, that  the  navigation  should  be  improved  in  the  manner  proposed 
by  the  bill  (q). 

Upon  similar  principles  it  was  held  by  the  House  of  Lords  (r), 
reversing  a  decision  of  the  Court  of  Session  in  Scotland,  that  a 
railway  company  was  not  liable  upon  an  agreement  entered  into  by 
the  projectors  of  it  to  contribute  funds  for  constructing  and  enlarging 
a  pier  and  harbour. 

So  again,  upon  an  information  filed  at  the  relation  of  a  share- 
holder («),  against  a  railway  company  (t)  alleging  that  they  bought  and 


l>ur[)oses  of  a  feny,  it  was  lieM  that  tliosc 
Hteamere,  when  not  employed  for  the  ferry, 
niiglit  be  useil  for  exciu*sioii  trips,  anil 
were  not  l)Ounil  to  remain  idle  when  not 
wante<l  for  the  feny.  Forrest  v.  Afaii- 
c/iest(Tj  Sheffield  and  Lincolnshire  li.  Co.^ 
30  Beav.  40 ;  attirmeil  on  the  ground  that 
the  suit  was  illusory,  7  Jur.,  X.  S.  887. 
And  in  South  U'ahs  Ji.  Co.  v.  Rrdmond^ 
10  C.  li.,  N".  S.  675,  the  Court  of  Common 
Pleas  went  so  far  as  to  hold  that  the  plain- 
titfa  might  contract  with  the  defendant  that 
the  defendant  should  nm  a  steamer  from 
Milford  Haven  to  Cork  for  the  accommo- 
dation of  the  through  traffic  of  the  plain- 
tiffs. The  C4ise  was  <lecided  upon  demun-er. 
Any  shareholder,  however,  might  have 
restrained  the  C(»mp:uiyby  injunction. 

(;i)  (ir.nt  E'xstcrn  Ji,  Co.  v.  Turner^ 
L.  K.,  8  Ch.  149  ;  41  L.  J.,  Ch.  634. 

(o)  TQinkin^on  v.  S.  E,  Ji.  Co,,  L.   IJ., 


35  Ch.  1).  675,  i>er  Kay,  J. 

(j))  It  was  stated  that  "railway  com- 
panies in  general  had  been  accustomed  to 
contribute  to  the  funds  nf  objects  likely 
to  increase  ti-aftic  on  their  lines,  such  as 
nice  meetings  and  regattas."  Such  con- 
tributions would  seem  to  be  illegnl. 

{(])  Mnnt  v.  Shreicsbury  and  Chester  R, 
Co.,  20  L.  J.,  Ch.  169. 

(/•)  Cafrtfitnina  and  Jhitnhartonsftire  Ji 
Co.  v.  JlelniitOnryh  Jfarbour  Tnutces,  2 
M*Q.  391  ;  and  see  post,  as  to  the  effect 
of  agi-eemcnts  by  j»romoters  to  bind  com- 
]>any  afterwards  incorporated,  Chap.  IV. 
Sect.  1. 

(.t)  Said  to  have  been  a  coal-mcrcliuiit 
by  Haggallay,  L.  J.,  in  AUorney-CStiieral 
X.  Great  Jikwteni  JI.  Co.,  L.  K.,  11  Ch.  D. 
at  p.  500. 

(/)  A ttornet/' General  v.  Great  XortJiern. 
Ji.  Co.,  29  L.  J.,  Ch.  794  ;  1  Dr.  &  Sm.  154, 


.— €?ONTROT.  OP  SHAREHOLDERS  OVEB   PIHECTORS, 

id  coal  for  profit,  Sir  R.  Kindersley,  V.-C,  gi'anted  an  injimction 
restrain  the  company  from  acting  aa  coal-dealers,  aod  iq  giving 
lilgmeut,  ob.scrved^ — 

^  Aji  net  of  PArlmuient  which  constitutea  a  joiut-stt^ck  company,  (say  a  railway 
apAtiy^)  may  be  for  many  ptiqioBeH  regarded  aa  a  contract  with  the  public.  It 
ftrae  that  it  is  a  contract  cnrried  into  eifuct  through  the-  medium  or  machinery 
an  Act  of  Purliament,  bnt  it  is  in  effect  a  contract  between  the  promoters  of 
fct  cc»mpaiiy  and  tlie  pubUc,  and  the  company  are  bound  by  that  contract  ;  and 
tiough  the  act  of  Parliament  which  constitutes  and  incorpunites  the  company 
ecvDLiina  no  pmhiVtition  in  express  terms  against  eu^^agingiii  c^ny  business,  except 
of  making,  and  muntaming,  and  luin^  the  railway,  there  is  implied  in  every 
eh  Act  of  Parliament  a  prohibition,  or  (looking  at  it  aa  a  contract)  a  contract 
H  crer  engaging  in  any  other  biisineas  tlmn  that  of  a  railway  company.  It 
'  tbat  that  is  the  rule  of  law  in  the  abienc6  of  any  negative  pmvision  what- 
rr  |>r^>hi biting  the  dealing  in  any  other  matters  ;  and  that  principle  haa  been 
led  on  over  and  over  again.  It  is  acted  *»n  constantly  as  between  the  fiiffeient 
eholdera  hi  the  company,  A  single  ahareholder,  -even  if  51K*  out  <>f  600 
[J  biers  agreed  to  carry  on  a  different  business  in  addition  to  the  mil  way 
9,  and  it  was  clearly  for  the  beni^fit  of  the  company,  and  if  it  was  clear 
eyhad  madeenormons  profits  from  doing  it,  and  were  continuing  tn  derive 
tlioAe  profit*, — a  single  shareholder  has  tlie  right  if*  say, —  *  That  is  not  our  con- 
luuciiigMt  onraelves, — you  sludl  imt  d<*  it ;'  antl  he  may  come  and  get  an 
jiiOctioii/' 

lAnd  where  an  agreement  provided  for  a  ixuniber  uf  things  to  be   ^!^^^'l%l;^^ 
00,  which  were  all  for  the  purpose  of  accomplishing  a   certain 
^ect  that  was  ultra  rires,  it  was  held  by  Kinder8lGy,  VAX,  that 
parties   had   no  right  by  virtue  of  that  agreement,  until  they 
obtained   the  authority  of  Parliament,   to   do  even  those   acts 
iich    independently  of   the  agreement,  they  did   not   require   the 
ktbority  of  Parliament  to  do.     But  in  granting  an  injunction  to  this 
klcnt^  the  V.-C.  refused  to  restrain  two  directors  appointed  under 
agreement  from  acting,  on  the  gi'ound  that  the  shareholders  had 
awer  to  remove  them,  and  that  restraining  them  might  be  detri- 
mental lo  the  business  and  interests  of  the  company  {ii). 

Where  an  agreement  entered  into  by  directors  is  partly  illegal,  the 
ireholders  have  a  right  to  have  it  set  aside  so  far  as  it  is  ultra 

[Aod  if  an  act  is  granted  for  the  making:  of  one  entire  line  of  rail-  'nieoUfgatfonto 

I  o  o    ^  coinplctti  J  rail- 

ky\  the  company  cannot  abandon  one  portion  of  the  line  altogether,  JIJJJ J^^f^h SlJTu 
expend  the  capital  subscribed  in  making  so  much  of  the  railway  J^'^'ity  lo  mnko 
they  propose  to  complete*     The  rule  is,  that  the  obligation  to 
iplete  the  work  is  co-extensive  with  the  authority  to  make  it.    No 
liority  is  given  to  substitute  a  less  work,  or  pait  of  the  whole ;  and 


w\  BaUer$le^  r.  Marl  of  SheWiunt,  31 


L.  J.,  Ck  513;  I  Ilemm.  it  itill  130. 
See  also  Clinch  v.  Finnjicial  CorjH/mU'ojif 
37  L.J,,  Ch.  281. 
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sJiVrASSlm  owr  ^^  ^^  therefore  unlawful  to  apply  the  capital  collected  on  the  faith  of 
t>i^f'"^  the  whole  work  being  completed,  in  completing  only  a  part  of  it  (y). 
So,  when  a  company  had  powers  to  construct  several  branch  and 
extension  railways,  and  to  raise  certain  distinct  sums  for  each  work, 
and  the  directors,  having  abandoned  one  portion  of  the  railway,  pro- 
posed to  use  a  portion  of  the  capital  raised  for  the  abandoned  works, 
for  the  purposes  of  the  other  works,  Lord  Cottenham,  C,  said  he 
was  clearly  of  opinion  that  the  shareholders,  who  subscribed  their 
money  for  the  purposes  of  the  entire  undertaking,  were  entitled  in 
equity  to  the  interposition  of  the  Court,  for  the  purpose  of  restraining 
the  company  from  so  applying  the  money.  And  an  injunction  was 
granted  (z). 

It  is  clear,  therefore,  that  a  company  have  no  right  to  engage  or 
pledge  their  funds,  or  entaui^le  tlieir  affairs,  in  unauthorized  trans- 
actions, so  as  to  place  the  existing  funds  in  jeopardy  ;  nor  may  they 
do  so  on  the  speculation  that  they  may  afterwards  obtain  parliamen- 
tary authority  for  doing  acts  which  were  unlawful  at  the  time  they 
were  done  (n). 
Delegation  of  It  is  also  Unlawful  ft)r  a  company,  without  authority  from  Parlia- 

^jk^i^v.R^oni  ment,  to  delo;j:ato  its  powers  to  another  company.  Thus,  in  Beman 
V.  Ritffhrd  (6),  wliere  a  company  had  proceeded  to  a  certain  extent 
in  making  a  railway,  and  being  then  in  want  of  funds,  entered  into  an 
agreement  with  another  company,  that,  when  the  line  was  completed, 
it  should  1)0  worked  by  that  company,  who  should  have  perfect 
control,  and  exorcise  all  the  rights  of  the  original  company  for  twenty- 
one  years,  and  find  stock  and  work  the  concern, — Lord  Cmnworth, 

(?/)  Per  Lord  Langlale,  M.  R.,  Cuhcu  v.  opinion.     But  in   Caledonian  and  Dum- 

Wilkinson,    1   Macn.    k    Gord.    4S1 ;    18  Im, tonsh ire  Ji.  Co.  v,  ffelenshurgh  Harbour 

h.  .1.,  Ch.  378;  on  npiK^al,   14  Jur.  491.  TrasUcs,    2   M'Q.  418,   Lord  Cranworth, 

But  where  a  railway  coniiMiny  wiro  autho-  L.  C,  siiid,  *'  The  question  is  not  whetlier 

rizcd  to  make  a  lino  with  bram.'ho8,  and  it  will  be  beucfieial,  but  whether  it  wil  be 

they  co:Hi»leted  a  portion  of  the  line,  but  beneHeial  /)*  the  mode  sanctioned  by  the 

obaiidoncd  other  parts  of  it,  this  is  not  a  act.'*     When  actjuiescence  in  the  proceed* 

})ublic  niischief  which  entitles  the  Attor-  in<:8  of  the  directors  will  bar  shareholders 

ney-Oeneriil  to  file  an  information,  to  pre-  from  applying  for  an  injunction,  see  (7rfi- 

vent  tln' company  from  opening  the  portion  frmi   v,    liirkenhcad  Junction  A    Co.,   2 

of  the  line  which  is  completed,  until  the  Macn.  &  (Jonl.  160  ;  20  L.  J.,  Ch.  445  ; 

whole    is    perfect.      Attorneif-frenrm/    v.  lio-Jgxon  v.  Earl  Powis,  21  L.  J.,  Ch.  17  ; 

Birmingham  Junction    li.    Co.,    ]«5    Jur.  JSharpley  v.  Louth  and  East  Coast  JR,  Co,, 

113.  L.  R.,  2Ch.  D.  663,  C.  A. 

{z)  linfsJuiw  V.  Easteni  Union  li.   Co.,  (a)  Litgany.  Earl  of  CourU)um,20  L.  J., 

7  Huie,  ill  ;  19  L.  J.,  Ch.  410  ;  6  Kailw.  Ch.  347.     And  what  the  directors  cannot 

Ciis.  152.     But  in  HixfgsKm  v.  Etrl  Powis,  do  after  the  formation  of  the  company, 

12  Bcav.  302;  19  L.  J,  Ch.   418,   Lord  certainly  the  provisional  directors  cannot 

Lan«;dalc,    M.  H.,    intimated  that  if  the  do  More  for  the  purpose  of  binding  Uie 

thin;::  sought  to  be  done,  althou>;h  ille^l,  company.     Caledonian    and    Dumbarton- 

would   be    nevertheless   iKMieficial   to   the  shirv    A    Co,    v.    Helensburgh    Harbour 

purposes  whi<"h  Tarliamcnt  had  intend«Hl,  Trustees^    ubi   supra  ;    Leominster    C'anat 

and  als(»  to  the  i»arties,  he  shouM  be  dis-  Xavigation    v.   Shn^uisbury  ami  Herrford 

inclined  to  ^r.uit  an  injunction.     See  also  /.'.  r«».,  26  L.  J.,  Ch.  764. 
S.  C.  on  appeal,  21   T..'  J.,  Ch.  17,  where  ('/)  1  Sim.,   N.  S.  556;  20  L.  J.,  Ch. 

Lonl  Crunworth,  L.  J.,  expre«»es  a  similar  537  :  7  l*ailw.  Cas.  4S. 
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pany. 


V.-C,    held    that  this   agreemeot   waa   illegal,   and    restrained   the 

parties  from  carrying  it  into  execution.     The  ground  of  the  decision  Dei*gattonof 

»-'  i^  iiif-i     powers  to 

was^  luat  it  was  not  competent  for  a  company,  who  had  obtamc<i  ftnoiii«*r com- 

pi^liametitary  powers,  to  delegate  these  powers  to  anotlier  company ; 

sd   this   principle   is  now    clearly  estaldished   by   later   decisions. 

ritu^,  upon  an  application  for  an  iujimction  to  restrain  a  company 

Ifnim  ob«5truutin^  the  engines  of  another  company  from  passing  on 

liae  of  the  defendants  railway,  upon  the  ground  that  the  latter 

ly  by  agreement,  given  the  plaintiffs  a  right  to  run  their  trains  on 

defendant's  railway,  and  to  use  their  staiitins  and  other  con- 

Iveoiences,  and  it  being  necessary,  in  support  of  the  plaintiffs'  case,  to 

pfer  to  an  agreement  between  the  plaintifis  and  a  third  company, 

'  whii  ^  the  plaintiffs  certain  rights  o%'er  a  Hue  of  railway  adjacent 

tot  nluhts' railway,  Sir  (X  Turner,  V.-C*,  refused  the  injunction. 

:^fi  the  ground  that  the  latter  agreement  was  UlcgaL     Th*:*  learned 

}iadge  obi^erved : — 

**  Tljeie  lies  at  the  root  of  tliiscose  a  question  uf  public  policy,  wlikh  precludes 
c  iiiterferetice  of  the  Court.  It  is  impossible  to  road  the  iigreeaieut  between 
tlie  plAintiffi  and  the  East  Anglian  Co.  without  boing  Batiatied  that  it  amonnts  to 
entire  ddegation  tt>  the  plain tiUs  of  all  the  powei-s  couf erred  by  Parliament 
rpun  the  latter  company.  AU  the  stock  of  that  com p  any  is  to  he  taken  by  the 
jiUintilTs,  without  any  ohlijjtation  to  restore  it.  The  phdntifilsare  to  manage  and 
lTgTi!a(<r  the  railways  of  the  East  Anglian  Co.^  for  the  i>uri>oses  of  the  agreement  : 
altliongh  in  fui'm  it  is  declared  that  the  instrument  shall  not  operate  as  a 
or  agreement,  it  amounts  in  substance  either  to  owe  or  the  other.  It  is 
franied  m  tiital  disregard  of  the  obligations  and  duties  wliiuh  attjich  to  these 
OQtnpanics,  and  is  an  attempt  t*>  carry  into  etfeet,  without  the  intervention  of 
[Tarliiunentf  what  cannot  lawfully  be  done,  except  by  Parliament,  in  the  exercise 
ita discretion,  with  reference  ti>  the  interest  of  the  public ^' (*), 


I      term 


A«i4  if.  Co. 
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Sa  where  by  an  agreement  the  L.  and  N,  W.  R.  Co.  ag^reed  for  a  mnck  v.  Birkt^ 
term  af  ninety-nine  years  to  work  the  lines  of  the  Birkenhead  Co., 
[«iog  the  property  and  plant  of  the  latter  company,  except  certain 
ified  lands,  and  the  said  company  were  also  to  fix  the  fares  and 
of  charge,  and  the  L.  and  N.  W.  Co.  were  to  be  allowed  a  certain 
speriiied  sum  for  working  expenses,  and  at  the  termination  of  the 
agreemont  the  property  and  phuit  were  to  be  re-**tored  of  the  same 

f;poikiiig  value  ;  and  there  was  also  a  stipulation  that  a  joint  com- 
tliee  should  be  appointed,  but  not  to  exercise  powers  inconsistent 
ith  the  acts  of  Parliament  of  the  respective  companies ;  Sir  J. 
arker,  V.-Q,  decreed  that  this  agreement  was  not  within  the  power 
of  either  of  the  companies,  inasmuch  as  it  was  impossible  that  it 
could  be  carried  out,  without  delegation  or  transfer  to  the  L.  and  N. 
,  Ca  of  some  at  least  of  the  duties  and  powers  which  were  given 


11    C0,  y,   EQ4km  Cviinfks  R,    Co,,   ^  Hare,  309      21  L.  J. 


ment 
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sharSS£^wer  ^xclusively  to  the  other  company ;  and  that  although  the  B.Co.  were 
Dirtcton.  j^q^  Called  upon  to  be  cairiers,  nevertheless  the  working  the  lino  was 
a  duty  imposed  upon  them  by  act  of  Parliament.  The  B.  Co.  hid 
therefore  agreed  to  part  with  statutory  powers,  which  they  had  no 
authority  to  part  with,  and  to  a  body  which,  by  their  constitutioD, 
had  no  authority  to  accept  them  (rf). 

w^kingagrcc.  6ut  although  a  lease  of  the  line  to  another  company  is  illegal,  an 
agreement  giving  another  company  full  power  to  work  the  line  is  not 
illegal,  if  it  be  not  exclusive  of  all  other  companies,  and  be  deter- 
minable on  notice.  So  it  was  held  in  Llanelly  Raihoay  and  Dotk 
Co,  V.  London  and  Noiih-Wefitern  Railuxiy  Co,  (e),  in  which  the 
distinction  between  legal  and  illegal  agreements  was  thus  put  by 
James,  L.  J.  : — 

''  I  cannot  allow  that  it  in  the  same  thing,  whether  tliere  is  an  agreement  whidi 
practically  amounts  to  a  lease,  and  which  by  contract  prevents  the  entering  into 
an  agroemont  with  other  companies,  and  an  agreement  which  has  no  such  exdnnve 
clauses  in  it.  Tlie  difference  is,  that  at  any  moment  at  which  the  Hereford  Com- 
mittee think  it  for  their  advantage  to  work  their  own  line,  or  think  it  for  their 
advantage  to  enter  into  a  contract  witli  any  other  company,  there  is  nothing  in 
the  agreement  to  prevent  them  doing  so." 

And  with  regard  to  the  87th  section  of  the  Railways  Clauses  Act, 
1845,  upon  the  application  of  which  the  decisions  in  this  class  of 
cases  must  be  taken  to  depend,  the  learned  judge  observed  : — 

'*  I  think  tliat  section  is  clearly  reciprocal,  and  not  a  clause  which  only  enables 
the  company  which  is  the  owner  of  the  line  to  enter  into  an  agreement  to  enable 
another  com^mny  to  send  its  engines  and  carnages  along  the  line,  but  it  also 
enables  the  other  company  reciprocally  to  enter  into  the  agreement" (/}. 

And  an  agreement  for  running  powers  and  consequent  apportion- 
ment of  profits  may  be  piTpetual ;  and  such  an  agreement,  if  con- 
taining no  clause  as  to  notice,  will  be  construed  as  perpetual,  and 
held  binding  (e),  "Agreement  for  the  division  of  receipts  from 
through  traffic,  according  to  certain  mileage  proportions,  with  an 
allowance  for  working  expenses  where  working  expenses  are  incurred" 
by  the  running  company,  is  "  entirely  such  an  agi-eement  as  was  con- 
templated by  the  87th  section  of  the  Railways  Clauses  Act,  1845  (g), 
and  that  although  the  staff  of  the  running  company  may  have  the 
use  of  the  owning  company\s  stations." 

(d)   Winch  V.    Birkenhead  JR.   Co.,    16  Iwtb  the  deci:*ions   below,   L.   R.,   8  Ch. 

Jiir.  1035  ;  5  De  Gex  k  Sm.  562  ;  7  Railw.  D42  ;  42  L.  J.,  Ch.  884. 

Cas.  384.     See  also  iiimjjson   v.    Denisony  (/)  Midland  R.   Co.  v.   O,  W,  R,  Co,, 

10  Hare,  51  ;  10  Jur.  ^2S.  L.  R.,  8  Ch.  841  ;  42  1*  J.,  Ch.  438  ;  28 

ie)  Un}H'Uy  UnUiran  and  Dock  Co.  v.  L.  T.  718  :  21  W.  R.  657,  reversing  Lord 

L.  <fr  N.  jr.  R.  Co.,  L.  R.,  7  H.   L.  550  ;  Romillv,  AI.  R, 

45  L  J.,  C!i.  539  ;  32  L.  T.  575,  affinniiig  (j/)  iVr  Lord  Cairus,  ib. 
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Great  litigatioQ,   leadiag  to  great  difference  of  opinion  amongst  i^^StsT 
some  of  the   most  eminent  judges,  has  arisen  out   of  agreements 
between  railway  companies  for  regulation  of  traffic  and  division  of 
profits.     Upon  this  subject  it  must  first  be  observed,  that,  indepen- 
dently of  the  87th  section  of  the  Act  of  1845,  or  their  special  acts, 
railway  companies  have  no  power  to  enter  into  such  agreements  at 
all  (A)  ;   and  further  that,  in  more  recent  times,  such  agreements 
(onless   made  under  the   powers  of  the  Act  of   1845),  even  when 
authorized  by  a  special  act,  will  usually  require  the  sanction  of  the 
shareholders   and    the    approval   of    the    Railway    Commissioners. 
Whether  the  agreements  are  subject  to  these  restrictions  or  not  will 
depend  on  whether  they  are  authorized  by  a  special  act,  either  in- 
corporating Part  III.  of  the  Railways  Clauses  Act,  1863  (/),  or  itself 
ooDtaining  similar  provisions. 

With  res^ard  to  the  series  of  complicated  cases  referred  to  in  the  Thtshreieaurif 

°  '■  7     Ti  •  •        7  "      Birmingham 

note  (it),  it  appears  that  in  The  Shrewsbury  and  Birmingham  cane  <^'««- 
it  was  held  that  an  agreement,  ostensibly  founded  on  the  87th  section 
of  the  Act  of  1845  (which  plainly  does  not  authorize  such  an  agree- 
ment), between  companies  owning,  not  lines  which  formed  parts  of  a 
continuous  route,  but  lines  which  formed  independent  routes  between 
the  same  termini,  was  held  valid  at  law,  and  not  reversible,  but  also 
not  enforceable  in  equity.  Hares  case  was  an  attempt  by  a  share- 
holder to  set  aside  an  arrangement  called  the  *'  octuple  arrangement," 
whereby  one  set  of  companies  owning  lines  which  formed  the  west 
coast  route  from  London  to  Scotland,  arranged  with  another  set, 
owning  lines  which  formed  the  east  coast  route,  to  divide  the  profits 
of  the  whole  traffic  in  certain  fixed  proportions  for  fourteen  years. 
After  an  elaborate  review  of  the  authorities,  Wood,  V.-C,  held  that 

{h)  PerLonl  Cranworth,  0. y  in  Shrews-  between   third  jKirtus  and   railway  com- 

hur^  and  Birmingham  U.  Co.  v.  L.  d:  N.  panies,  and  the  decisions  have  sometimes 

}F,  IL  Co,,  ubi  infra.  been  influenced  by  considerations  which 

(*)  26  &  27  Vict.  c.  92,  ss.  22—29  ;  Re-  do  not  apply  to  cases  in  which  the  ques- 

ffnUtion  of  Railways  Act,  1873,  36  k  37  tion  arises  between  shareholders  and  dircc- 

Vict.  c.  48,  s.   10,  post,  Appendix.     See  tors,   which    are    analogous  to  questions 

post.    Chap.   XL,    "Jurisdiction  of   the  between  partners  i/i<<t  5C.     The  cases  are  : 

kailway  Commissioners."  East  Anglian  R.  Co,  v.  Ikuftcrn  Counties 

{k)  Shrewsburi/  and  Birmingham  R.  Co.  R.  Co.,  11  C.  K  775  ;  21  L.  J.,  C.  P.  23  ; 

T.  L,  4t  N.   Jy.  R,  Co.,  2  Macn.  k  Gord.  lt>  Jur.  249  ;  7  Railw.  Cas.  160;  Gage  v. 

324  ;  S.  C.  2  Hall  k  Tw.  257  ;  3  Macn.  &  Nnrmarket  R.  Co.,  18  Q.  B.  457  ;  21  L.  J.. 

(ionL  70 ;  17  Q.  B.  652  ;  16  Beav.  441  ;  4  Q.  B.  398  ;  M*Gregor  v.  Dover  and  Deal 

I>c  Gex,  M.  k  Gord.  115  ;  6  H.  L.  C.  113 ;  R.  Co.,  18  Q.  B.  618  ;  22  L.  J.,  Q.  B.  69  ; 

20  L.  J.,  Ch.  90  ;  21  L.  J.,  Q.  B.  89  ;  22  South  Yorkshire  R.  and  Riirr  Dun  Co.  v. 

L.  J.,  Ch.  682  ;  26  L.  J.,  Ch.  482  ;  Hare  Great  Northern  R.  Co.,  9  Exch.  55,  642  ; 

T  L.  <6  X.   fy.  R.  Co.,  2  Johns,  k  Hemm.  Mayor  of  Norwich  v.  Norfolk  R.  Co.,  4  E. 

80  ;  30  L.   J.,  Ch.  817  ;  Midland  R.  Co.  k  B.  397  ;  Bostock  v.  North  Staffordshire 

T.  L.  ^  N.   W.  R.  Co.,  35  L.  J.,  Ch.  831  ;  R.  Co.,  4  E.  &  B.  798  ;  25  L.  J.,  Ch.  325 ; 

L.  R.,  2  E<i.  521.     The  above  are  cases  in  llawkcs  v.  Eastern   Counties  R.  Co.,    22 

eqoity.     There    have    also    been   a  great  L.  J.,  Ch.  77  ;  5  H.  L.  C.  381  ;  Taylor  v. 

number  of  cases  at  law,  which  have  been  Chichester  and  Midhurst  R.  Co.y  L.  K.,  4 

decided  upon  somewhat  similar  principles.  H.  L.  628, 
Bat,  in  these  cases,  the  question  has  arisen 
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T.  Control  of 

StMrrhoidtrt  orer 

iiirtcton. 


the  arrangemcut  could  not  be  set  aside.  It  is  to  be  remarked  Uiat 
the  elaborate  judgment  of  Wood,  V.-C,  in  the  latter  case,  proceeded 
partly  on  the  authority  of  the  former;  and  it  is  submitted  irith 
diffidence  that  lK)th  agreements  constituted  a  quasi-partnership,  and 
were  nftra  viiH*s  and  void.  It  appears  at  all  events  that  "joint- 
pui-se  agieements/'  i.e.,  agreements  **  to  divide  the  profits  arising 
fi*om  any  particular  traffic  in  certain  fixed  proportions,  withoat 
reference  to  the  question  whether  it  has  actually  travelled  over  the 
lino  or  by  the  trains  of  one  company  or  the  other,"  are  now  con- 
sidered unsafe.  In  the  Report  of  the  Joint  Select  Committee  on 
Railway  Amalgamation  of  1872,  it  is  observed  on  this  subject — 

'*  Whether  division  of  traflic  receipts  on  the  joint-purae  principle  ia  valid  at 
law  or  not  is  o^x^n  to  considerable  doubt  It  is  clear  that  the  Courts  will  not  wt 
aside  such  an  arr;ingement  on  the  ground  that  it  is  illegal  in  the  aenae  of  bebg 
contrary  to  public  i)olicy.  But  the  doubt  is  whether  sucn  an  arrangement,  whi£ 
is  in  fact  a  sort  of  partnership,  is  not  ultra  rire*  of  each  company,  and  whether  it 
may  not  therefore  l)e  set  aside  at  the  instance  of  a  shareholder.  Thia  doubt,  the 
committee  are  advised,  is  such  as  to  make  it  unsafe  for  companiea  to  enter  into 
such  agreements  without  the  sanction  of  Parliament,  although  there  ia  evidence 
that  they  sometimes  do  so/' 


Same  futn 
Itetween  cimi* 
petitive  Hlations. 


Al>|»liCJltinD  for 
ext4!ii8inu  bill. 


Expfnaea  may 
nul  be  (lefraycvl 
ouc  of  f  undii  of 
c;)mpaDy. 


The  object  aimed  at  by  agreements  of  this  character  is  frequently 
and  more  easily  obtained  by  competing-  companies  agi-eeing  to  chaise 
the  same  fares  between  competitive  stations  ;  and  it  would  seem  that 
such  an  agreement  is  unimpeachable. 

Tlie  directors  of  a  railway  company  have  clearly  power  to  apply  to 
Parliament  for  an  extension  bill  And  it  is  equally  clear  that  the 
High  Court  has  power  to  restrain  an  improper  application  to  Parlia- 
ment, although  the  power  has  never  been  in  fact  exercised,  and,  as 
was  observed  by  the  Court  in  a  case  of  a  very  special  character  (1),  it 
is  difficult  to  conceive  an  instance  in  which  it  would  be  right  for  the 
Court  to  exercise  that  power.  And  the  Court  has  even  refused  to 
restrain  applications  made  in  breach  of  covenants  not  to  apply  (m). 

But  notwithstanding  the  Wliamcliffe  Order  (which  provides  for 
the  submission  of  every  extension  bill  to  a  meeting  of  shareholders), 
it  is  well  established  that,  although  directors  may  promote  extension 
bills  they  may  not  defray  the  expenses  of  such  bills  out  of  the  funds 
of  the  company  (»).  In  one  very  peculiar  case,  however  (o),  in 
which  a  large  majority  of  shareholders  had  agreed  to  sell  a  canal 


(0  London,  Chatham  anii  Dortr  Hail- 
\cay  Arrangemiiit  Acty  L.  R.,  5  Ch.  671, 
reversing  Stuart,  V.-C,  ib.  p.  672,  ii. 

(//«)  See  the  two  last  cases  cited  hi  the 
next  note. 

I'/i)  Mautixll  V.  Midland  and  Gnat 
ll'esteni  of  Ireland  H,  Co.,  32  L.  J.,ni. 
51.3;  Stn-rns  v.  South  Tkron  i?.  Co.,  20 
L.  J.,  Ch.  4i»l  ;  15  Jur.  h'6i> :  Simpson  v. 


Iknison,  16  Jur  828  ;  Fance  v.  East  LoH' 
rashin-j:.  Co.,  3  K.  &  J.  50  ;  Grtat  JFesUrn 
Ji,  Co.  V.  Hushout,  16  Jur.  238  ;  Stocktm 
and  JfartlejHfol  Ji.  Co.  v.  Leeds  and  Thin^ 
n.  fo,,  2  V\i.  666  ;  LaneatUr  and  Carlisle 
Ji.  Cu.  V.  L.  d:  N.  ;r.  A.  Co.,  2  K.  &  J. 
293. 

(o)  Mathias  v.  iniU  atul  Berks  Oamtl 
^'avigation  Co.,  34  L.  T.  316. 
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tiieh  pakl  no  dividend,  and  one  shareholder  out  of  a  very  small 
miDonty  sought  to  restrain  the  company  from  promoting  a  bill  to 
eoofirin  the  sale,  Malins,  V.-C,  while  fully  recognizing  the  principle 
mboTo  laid  down,  app:ared  to  be  of  opinion  that  the  funds  of  the 
oompaoy  nuight  be  spent  upon  the  bill  with^the  leave  of  the  Court. 
It  lUAy  be  remarked  in  connection  with  thij?  cjise,  that  dissentient 
^boldera  may  be  heard  against  a  bill  both  before  the  examiners 

tid  liefore  committees  (p). 
If  the  bill  passes  into  an  act,  the  act  will  ordinarily  contain  a  clause*  Expeuawof 

bttrgiii^  the  expenses  on  the  corporate  tiinds  ;  but  if  the  bill  be  un-  •  rafjf^i.anu. 

[leoessful,  it  is  hard  to  see  how  an  application  by  a  disHentient  sliare- 
kolder  to  restrain  the  payment  of  the  expenses  of  soliciting  the  bill 
of  the  corpjrate  funds  of  the  company  could  be  resisted,  and 
interim  injunction  restraining  a  company  from  paying  the  expenses 
of  promoting  an  extension  bill  out  of  the  capital  of  the  company  has 
been  grmnted,  at  the  inst.-tnce  of  preference  shareholders,  notwith- 
atAndiog  a  compliance  with  the  Wliarncliffe  order  (q).  Nor  does  auy  P.JW^***^'^ 
lecidod  case  establi*$h  that  a  railway  company  may  employ  its  corpo-  cawiiany, 

le  funds  in  opposing  bills  promoted  by  rival  companies  or  other- 
|viae.  Conservators  of  rivers  (r)  and  commissioners  of  sewers  (s)  have 
BH  mdeed  allowed  to  expend  corporate  funds  in  opposing  bills 
nnimieal  to  the  interests  under  their  charge  ;  but  in  such  cases  there 
I  would  be  no  shareholders  to  complain.  It  is  obvious,  however,  that 
fil  h  often  the  duty  of  the  directors  of  railway  companies  to  oppose 
bills  in  Parliament;  and  it  is  submitted  that  if  a  dissentient  share- 

I bolder  were  to  apply  for  an  injunction  to  restrain  the  defraying  of  the 
cxpeti^es  out  of  the  corporate  funds,  the  Court  would  probably  give  a 
Itbef^l  construction  to  the  G5th  section  of  the  Companies  Clauses 
Act^  and  would  hold  that  the  matter  was  one  for  the  consideration 
of  andttors  ((). 

The   distinction    between   applying  for  a  bill  and  defraying   the 

expenses  of  soliciting  it  out  of  corporate  funds  proceeds  upon  the 

■     fietioti  thai  the  promoters  and  the  shareholders  aie,  qua   the   bill, 

^■dtsiioci  pei^ns.     It  is  as  plainly  illegal  for  all  partners,  except  one, 

^^  to  ffpeod  the  partnership  funds  in  seeking  to  alter  tlie  character  of 

the  partners!) ip  as  it  is  legal  for  any  one  partner  to  spend  bis  own 

moQey  for  that  purpose.     The  distinction  is  well  drawn  in  Vance  v, 

^  £ruif   J^tncw^kire   it,    Co,   {u),   by   Wood,  V.-C,    in    the    following 

.wards: — 


(^  i\  a  0.  83  ;  b.  8.  0.  73,  104. 

(f)  Cmkdtmian  H,  Co,  y.  Sultnty  Juf^c- 
[  li^im  £,  CV.,  49  L.  T.  52'5  ;  32  \V.  R.  164, 
ll«f  Bmmi,  V*C. 

(rj  Brifhiv,  Xarih,  2  FhiUip*,  tU. 

(«)  JC  y,  Norfolk  CommiaCoHera^  15 
q.  II.  H9;  20U  J^Q.  B.  12K 


(0  It  will  be  seen  that  head  No.  9  of 
the  schedule  of  Forai  of  Accounts,  pre- 
srribod  hv  the  Railway  IlegiilEitioti  Act, 
1808,  31  k  32  \kt  t^  119,  coiitaina  an 
itvin  *'  rarliamentury  Ex [»e rises." 

(ti)  U  K.  k  J.  50,  The  directors,  in  this 
en  Be,  prnpo^sml  to  i&^qe  now  fibiirea  to  lie- 
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7.  Control  of         (<  J  have  no  doubt  of  the  i)uwer  of  an  existing  company  to  apply  to  Parlianmt 
'  Diminri^        for  an  extension  of  its  line.     But  it  is  somewhat  more  than  this  if  it  applies  tiio 
Apulieation.  to     coqwrate  funds  to  tliat  purpose. 

PftriUmeiit  to  ti  What  is  called  the  NVhamclitfe  Order  (x)  arose  out  of  the  proceedinga  bcfofe  a 

tuti«n  or  objtMts  Committee  <>f  the  Lords  on  the  Stockton  and  Darlington  Rail  iray  Bill,  one  of  the 
uot  iulIgSi!"^  first  in  which  I  was  engaged  when  at  the  bar.  We  succeeded  in  that  cue. 
Then  Lord  Whaniclitfe  proposed  as  a  Standing  Order  of  the  House,  that  before 
any  such  bill  should  i>ass  the  House  of  Lords  in  future,  three-fifths  of  the 
shareholders  (i/)  present  at  the  meeting  should  consent  to  an  application  being 
made  for  such  bill.  I  tliink  no  doubt  has  ever  existed  since  that  time  that  it  is 
competent  to  the  directors  to  apply  from  time  to  time  to  extend  their  line  to 
other  purposes  wholly  beyond  that  contemplated  by  the  original  act  of  incorpo- 
ration, and  that  no  resistance  of  any  individual  shareholder  is  of  any  avail,  if 
the  consent  has  been  obtained  which  I  have  referred  to. 

''It  afterwanls  came  to  be  considered  before  this  Court  how  far  any  pirt<tf 
the  existing  x>r^l>ei'ty  of  a  corix>ration  could  be  applied  in  i)ayment  either  ci 
preliminary  expenses  or  of  the  expenses  of  i)assing  a  bill  through  Parliament 
Mr.  Bird  (r)  contended,  that,  if  it  was  once  admitted  that  the  directors  had  power 
to  come  to  Parliament  for  the  act,  all  powers  incidental  to  that  must  be  inferred. 
It  is  ([uite  clear  that  this  is  too  large  an  inference,  for  instance,  one  of  the  most 
necessary  consequences  of  applying  for  an  act,  viz.  the  incurring  expenaes,  is  joit 
what  this  Court  will  not  permit  If  they  apply  to  Parliament  for  an  act,  the  Court 
will  not  prevent  them  from  so  doing  on  the  ground  of  dissenting  shareholden 
objecting  to  it :  but  they  are  not  permitted  to  apply  any  portion  of  the  fands 
towards  any  part  of  the  expenses  necessary  for  this  new  purpose.  They  caimot 
divert  the  fund  to  any  purpose  other  than  those  sanctioned  by  the  existing  act  of 
the  corporation.'* 

Powrrofeoni.  In  a  cose  in  ^vhicIl  a  suit  was  instituted  in  equity  to  enforce  an 

SI°am*igiiSi^**'  agreement,  whereby  two  existing  companies  agreed  to  amalgamate  (a) 
their  undertakings  with  a  third  company,  and  it  was  objected  that,  as 
the  special  acts  contained  no  powers  to  authorize  such  a  contract,  the 
agreement  was  a  nullity  :  Lord  Cottenham,  C,  said — 

**  I  am  asked  to  treat  this  contract  as  a  nullity,  that  is,  to  hold  that  all  contracts 
which  parties  enter  into,  not  having  themselves  the  power  to  carry  them  into 
effect,  therefore  agreeing  to  apply  to  Parliament  to  give  them  such  powers,  are  so 
utterly  void  that  this  Court  will  not  even  protect  the  property,  until  an  opportunity 
shall  be  afforded  for  an  application  to  Parliament.  The  effect  of  such  a  deciaion 
would  be  to  nullify  many  family  amingements  entered  into— many  with  the 
sanction  of  this  Court,  but  to  give  effect  to  which  the  powers  of  Parliament  aro 
indispensable.  It  would  also  nullify  all  contracts  by  projectors  of  companies 
before  their  act  is  obtained ;  and  it  is  now  twelve  years  since  (6)  I  gave  effect 

fray  the  ex])i*nKOS  of  nn  a]>plication  fen-  an  Railways  Clauses  Act,  IMti,  26  k  27  Vict, 

extension  bill.  •-.  92,  s.  3(5,  post,  Vol.  2. 

(x)  L.  S.  0.  (51  ;  C.  S.  0.  74.  (h)  In  E'iwanU  v.  Onmd  JiiHctian  IL 

(?/)  The   orders   re«iuire   the  consent  of  Cv.,  1    Myl.  k  Cr.  650  ;  6  L.  J.,  Ch.  47. 

proprietors,  hoMing  at  least  three-fourths  Doubts  have,  however,  l)een  thrown  upon 

vl'  the  paid-up  capital  of  the  company,  that   case    in  the  House*  of  I^rds;    see 

rc|iresented  at  such  nicoting.  J'n\sfon  v.  Livtrpoul^  Manchester  and  JVeir- 

{z)  One  of  the  counsel.  casth  It.  Oo.^  5  H.  L.  ('.  60."),  and  other 

(o)  See  iM)st,  Chap.  XIV.,  and  also  the  cases  couhidered  post,  Chap.  IV.,  Sect.  1, 

general  clauses  as  to  anialginnation  in  the 


tlun. 
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the  inoarp»:»rated  body,  to  a  cnntract  entered  into  by  the  projectttf^  of  it, 

their  act  was  passed,  but  in  contemplation  f*f  its  passing,  and  now  there  are 

ajr  other  cases  to  the  same  offect.     1  am,  therefore,  not  prepared  to  say,  that  a 

'cvmtncl  w>  tinteivd  into  and  sanctioned,  Ls  to  bo  treated  as  a  nullity,  because  some 

d  Lto  provisions  may  require  an  act  of  Parliament  to  carry  them  into  eflect  '■  (<*). 

In  another  case  a  railway  coinpaay  applied  to  Paiiiaiiieiit  for  an  Agreement  to 
r  eoaUiDg  them  to  take  a  lease  oi  another  railway,  but  the  appli-  s'tion. 

being  opposed  by  a  rival  company,  on  the  ground  that  tlie  pro- 
^i  amalgamation  would  destroy  the  traffic  tlien  exii^ting  on  the 
le  f>(  the  objecting  company,  au  agreement  was  made  between  the 
that    the    opposition    should    be  withdrawn,  that   a   mutual 
iDt  of  the  traffic  of  the  three  compaiiicia  sliould  be  kept^  and  the 
amount  received  be  divided  in  certain  proportions  by  the  companie,s, 
and  that  the  company  taking  the  intended  lease  should  not  compete 
for  any  traffic  which  properly  heloiiged  to  the  other  company.     The 
act  of  Parliament  was  obtained,  but  the  conditions  of  the  agreement 
were  not  observed.     Lord  Cottcnhara,  C.  was  of  opinion  that  it  could 
|jaat  be  said  that  any  fraud  had    been   prat^tised  on  Parliament,  a^ 
It  had  ofteD  been  decided  that  parties  may  come  to  a  private  arrange- 
ment between  themselves  a-s  a  ground  for  not  opposmg  a  bill ;  neither 
could  it  be  objected  that  the   companies  had  not  full  authority  to 
eater  into  the  stipulations    contained  in  tlie  agreement   as    to    the 
ff^olation   of  the   traffic  {d}.     This  case  was  finally  sent   by  Lord 
Truro,  C,  to  law,  and  the  Court  of  Queen*s  Bench  determiued  that 
there  was  nothing  in  the  agreement  contrary  to  the  duty  wliicli  the 
parties  respectively  owed  to  Parliament,  or  to  tlie  public,  or  to  their 
own  imbscribers  ;  as  to  the  fii'st  point,  it  had  been  clearly  settled  that 
ill  agreement  to  withdraw  opposition  to  a  railway  bill  in  Parliament 
ifor  a  pecuniary  or  other  consideration,  was  not  illegal ;  secondly,  that 
il  aa^   not  injurious  to  the  public,  by  giving  in  etfect  a  monopoly  to 
^^ue  company,  because  the  parties  did  not  propose  by  their  agreement 
^Bo  endeavour   to  prevent  competition  generally,  but  only  that  one 
^^^kpany  should  not  compete  or  interfere  with  the  other,  upon  the 
^^Bticnlar  line  mentioned  in  the  agreement,  which  was  in  effect  the 
aone  as  if  two  persons  engaged  in  one  trade  should  agree  not  to 
compete  with  each  other  within  a  particular  district  ;  and  as  to  the 
last  point,  the  stipulation  to  divide  the  profits  might  be  greatly  for 

IUie  benelit  of  the  shareholders,  fur  without  some  such  co-operation 
hf  the  companies  perhaps  no  profit  would  be  made  (e). 


^■fOI 
■       fff 


(ef  tJnal  WfsUrn  ll.  Co*  v.  llirminjjhmn 
»^./  Orf:-rrrf  J,t,uiwt,  17  L.  J.,  Ch.  2^3  ;  5 


r/y  and  iSirmiH^ham  IL  Co. 
U  ^^^d  X   \V\  11-  Co.,  2  Uftll  &  TwclU, 
57  :  30  L  J.,  Ch  90  ;  2  Mncii.  .t  (;.  324  ; 
■a  lUen.  a  G.  70. 


(f)  i^hrrtt'^hiinj  (tnd  Birmingham  R,  CtK 
v.  L,  ami  A\  n\  R.  Co.,  siipm  ;  ]  7  Q^  B. 
iJ^'2:  21  U  J..  Q.  B.  S»;  10  Am.  311. 
This  case  sul>se(|uejitly  cti me  l>efore  Sir  J, 
KomiHy,  M.  U,,  who  .sjii-1  h<?  was  bound 
I>y  tlie  tli'ciiiioiis  to  hold  tlmt  tlio  agi'ec- 
meiit  Wits    aot    illegal  ;    but    he  Wiis    of 
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8.  Rfstmintof 
Vltrit  Vir^s  Acts 
by  Thirtl  I*ttrtUn. 


Injanctlon  to 
iVMtrain  devin- 
tiim. 


CHAP,    11, — THE  CONSTlTUrKJX  OF  RAILWAY  COMPANIES. 

8.  Jurisilictlon  of  the  Courts  to  protect  Third  Parties  or  the  PiMic 
ofjainst  Illegal  Ads  of  Raihcay  Companies  (/). 

Ii)j auctions  are  fre<iiieutly  resorted  to  by  third  parties  for  the 
purpose  of  restraining  railway  companies  from  doing  illegal  acts. 
Tlie  general  principle  by  which  equity  is  guided  in  administering 
such  relief,  appears  to  bo  this,  i.e.  that  where  a  company  go  beyond 
the  powers  which  the  legislature  has  given  them,  and  interfere  with 
the  property  of  individuals,  it  is  the  duty  of  the  Court  to  interfere 
for  the  purpose  of  strictly  keeping  the  company  within  those  limits 
which  the  legislature  has  thought  proper  to  prescribe  for  the  exercise 
of  their  powers  {g). 

In  the  early  case  of  River  Dun  Xavigation  Co,  v.  Xoiih  Midland 
R.  Co.  {h)j  iho  application  wtvs  to  restrain  a  deviation.  The  Court 
refused  the  injunction  upon  the  construction  of  the  special  acts  of 
the  company,  but  Lord  Cottenham,  C,  observed  : — 

"  I  am  not  at  liberty,  (even  if  I  were  in  the  least  disposed,  which  I  am  not,) 
to  withhold  the  jurisdiction  of  tliis  Court,  as  exercised  in  the  first  case  in  which  it 
was  exercised,  that  of  Aijar  v.  licjcnVs  Cannl  Co.  (/),  where  Lord  Eldon  proceeds 
simply  on  this, — that  he  exorcised  the  jurisdiction  of  this  Coiurt  for  the  purpose  of 
keeping  these  companies  within  the  power.?  which  the  acts  give  them ;  and  a  most 
wholesome  exercise  of  the  jurisdiction  it  is ;  because,  great  as  the  powers  neces- 
sarily are  to  enable  the  com|)anies  to  carry  into  effect  works  of  this  magnitude,  it 
would  be  most  prejudicial  to  the  interests  of  all  persons  with  whose  property  they 
interfere,  if  there  were  not  a  jurisdiction  continually  open  and  ready  to  exerciie 
its  power,  for  the  purpose  of  keeping  them  within  that  limit  which  the  legislature 
li:is  thought  i)roper  to  prescribe  for  the  exercise  of  their  powers.    On  that  ground 
I  should  never  be  reluctant  to  entertain  any  such  application.     I  think  it  most 
essential  to  the  interests  of  the  public  that  such  jurisdiction  should  exist,  and 
should  be  exercised  whenever  a  proper  case  for  it  is  brought  before  the  Court, 
otherwise  the  result  may  bo  that,  after  your  property  lias  been  taken  and  de- 
stroyed,— after  your  house  lias  been  pulled  down,  and  a  railway  substituted  in  its 
place,  you  may  have  the  satisfaction,  at  a  future  period,  of  discovering  that  the 
railway  company  were  wrong.     It  would  be  a  very  tardy  recompense,  and  one 
totally  inadequate  to  the  injury  of  which  the  party  has  to  complain ;  and  indivi- 
duals would  be  made  to  contend  with  companies  who  often  have  vast  sums  of 
money  at  their  disposal,  and  that  too  not  the  money  of  the  persons  who  are  con- 
tending.    It  is  a  most  material  point  to  consider,  when  you  enter  into  a  conteet 


opinion  that,  by  the  terms  of  the  act,  the 
agreement  its  to  the  gi'ant  and  aceeptance 
of  a  lease  could  not  bo  enforced  until  the 
whole  undertaking  was  completed,  16 
Beav.  441.  On  appeal,  liowcver,  the  LouIh 
Justices  held  the  agreement  u/fra  vires : 
4  Dc  G.,  M.  k  G.  115  ;  and  the  House  of 
Lords  aflimied  their  decree.  6  H.  L.  C. 
113. 

(/)  See  also  **  Powers  to  constnict  Rail- 
way," iChap.  IX.,  jwst,  an«l  "Jurisdiction 
of  the  Board  of  Trade,"  Chap.  X  ,  post. 


(g)  See  Webb  v.  Manchester  and  Leedi 
n.  Co.,  4  My.  &  Cr.  116  ;  1  Riiilw.  Ca& 
576 :  and  ]K>st.  Parties  whose  private 
rights  are  injuretl  most  apply  to  the  Courts 
for  redress,  for  they  miy  not  take  the  law 
into  their  own  hands,  and  determine  and 
enforce  the  mode  and  manner  in  which 
they  would  stop  illegal  proceedings.  See 
Loiuioit  and  Brighton  iL  Co,  y.Blakef  2 
Kailw.  Caa.  322. 

[h)  1  Railw.  Cas.  153. 

(0  Coop.  77. 
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iiii  Bumdiridna],  wliether  he  is  spending  his  rnvn  monuy,  or  money  uvxt  which 
t  control  J  or  in  which  he  has  a  coniprimtlvely  small  interest.     If  these 
go  beyond  the  powers  which  the  legislaturo  has  given  them,  and  in  a 
I  exercise  of  those  powers  interfere  with  the  [iroperty  of  individuals,  this 
uttrt  ift  bound  to  interfere.     That  was  Ldtd  EJdon's  ground  in  Afjar  v.  Bfijenfi 
f\ttmi  f\f.,  auid  I  see  no  reason  whatever  to  depart  from  the  rule  there  laid  down 
aad  acted  upon  ;  hut  then,  of  course,  it  lunst  he  a  case  in  whicli  the  Court  is  very 
LeleArly  of  opinion  that  the  company  are  exceeding  the  powers  which  the  act  has 
Igiven  theiu," 

Iq  accordance  with  the  doctrine  thus  clearly  laid  down,  ityiuictioiis  iryimctiniu 
^ave  been  obtained  against  railway  companies  in  the  following  ia- 
s,  riz,,  where  lands  are  sought  to  be  taken  compulsorily  after 
time  limited  by  the  legislature,  or  hnuU  not  autliorized  to  be 
lakea  (k)  ;  where  an  entry  has  been  uulawfully  made  on  lands  autho- 
ined  to  be  taken  without  paying  the  price  (/) ;  where  voaJ>i,  bridges, 

itioDs  or  other  works  are  constructed  contrary  to  the  stipidationa 
diitaiQed  in  the  railway  acts  {m) ;  wliere  proceediiigs  are  commenced 

tmke  lands,  or  execute  works,  contrary  to  an  agreement  previously 
aaJe  between  the  parties  (n) ;  where  works  are  without  authority 
jnstruoted,  which  have  a  direct  tendency  to  injure  adjoining 
inds(o);  where  roads  are  improperly  obstructed  or  interfered  with, 
by  depositing  materials  thereon  ( p) ;  and  where  more  damage  i,s 
Jone  it\  carrying  on  the  works  than  the  necessity  of  the  case  re- 
DfClirea  (</l.  In  all  such  and  similar  cases  the  remedy  by  injunction  is 
•pplicable. 

It  has  been  also  decided*  tliat  if  ilie  Board  of  Trade,  after  insnectinsr  i|uitnction«  in 
rrmilway  about  to  be  opened  under  the  powers  conferred  on  them  (r),  t^i*?  ru^'ii^'- 
(he  company  to  postpone  the  opening  of  the  rail  way »  and  the 

tipany,  notwithstanding  the  notice,  proceed  to  open  the  railway  for 
c,  it  is  competent  for  tlie  Attorney-General  to  apply  to  a  Court 
t>f  Etiuity  for  an  injunction  to  restrain  the  company  from  using  the 
railiray  (x).      Sir    J.  Romilly,  M.   R.,  in   granting  tlie   injunction, 


ii'l  Skme  W  Cttrnm^rcUfl  JL  CV.,  4  My. 
:  tV  122;  Bkhtfwtt^l  v.  Xo/ih  Jjon^on  k, 
k,  »7  L.  J..  Ch.  273,  ttiiC  :  L  li.,  :*  Cli. 

tiu*.   2f7#  ;    Jl*^}trt»tit    V.  if  a  me  ^    I 
C«Ap  I5» ;  /0i%n  V*  Sanw^  1  Railw. 

tp  V,  London  ttmf  BrififiVm  It 

I  lUilw.  Ow,  495  :  Jielt  v.  i/w//  nmt 

^y   /?   *\k.  I   Rndvv,  Vns   t41«  ;  *^Of'df/,i 

IL  Co.,  2  RaiIw,  Cos,  812  ; 

tl   w    EtL^frii   Cititntii'H  IL 

Mi»>,     Cas.    ST'l  \    fAtndon    ftnd 

\tf>tt   /*.   Vo.  \    Cifjjtrr,   2   Rjiilft",  Cus. 

If9nf  Prirt   v.   K't-yUm    CvtmfuA   it, 

K^  %  tUilw.  Qui*  M7  ;  VwtJrx  v.  Clarttyt, 

CV<,  ]    Rasa,  k  Jijr*  \%i  ;  Mm9^r  v* 


XijHkcm  ftii'l  Kii^Urn  dfuniits  M.  Co,^  2 
Itaitw.  Qw.  JJ80, 

itt)  Lord  Pttt'c  V.  Ftitterti  Canntirjt  R. 
Co,,  I  lUihv.  C«s.  I(J2  ;  Dakc  uf  Xor/ofk 
V.  Trftftnnt,  111  Jur.  S9$  ;  Lh^/d  y,  Ljtidon^ 
rhafhaut  intd  !hnyf  R.  Co.,  34  L.  J.,  Cb. 
iOL 

io)  Ikunum  r.  Patrr,  A  limUw  Ois.  81. 

I  p)  Scmple  w  Lonthn  aud  Birmingham 
n.  Co.,  J  Rjiilw.  Cm.  430. 

I'/)  MftHJo-r  Y,  Xorthrni  and  Eti^Urti 
CiinHli>jt  It  Co,  ubi  Hiipni  ;  Atfanuy* 
(tctvral  Y.  LondnH  tind  ,SoufA  irraf^m  K 
ro.,  3  De  G.  A:  S,  439* 

(i)  5  k  0  Viet.  c.  55,  s.  6,  jmst,  Vol.  2. 

(^1  7  &  8  Viet.  c.  85,  s,  17,  i^mt.  Vol  2. 
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CHAP.   II.— COXSTITUTION  AKD  POWERS  OF  RAILWAY  COMPANIES. 


S.  Restraint  of 
Ultra  Vire$  Acts 
hy  Thirtl  Parties. 


Iiijnnctiont  in 
the  inteivtit  uf 
tndtn. 


Letting  out 
rDlling-stock  to 
another  com- 
pany ;  Att.-Gen. 
V.  (;.  E.  R.  Co. 


refused  to  inquire  into  the  sufHciency  of  the  reasons  which  induced 
the  Board  of  Trade  to  withhold  their  consent  (t),  and  it  is  hard  to 
see  how  these  reasons  could  be  inquired  into  by  the  Court,  on 
mandamus  or  otherwise.  So  also  an  injunction  has  been  granted,  at 
the  instance  of  the  Attorney-General,  to  prevent  a  railway  company 
acting  as  ct>aldealers  (n). 

There  is  also  another  class  of  c«ises  to  which  the  remedy  by  injunction 
is  applicable.  It  seems,  that,  if  it  can  be  clearly  made  out,  that  a 
railway  company  Ciinnot  perform  the  undertaking  imposed  upon  them 
by  the  terms  of  the  special  act,  an  injunction  may  be  obtained  by  an 
owner  of  property  througli  whose  lands  the  legislature  has  given  the 
company  a  right  to  pass,  to  restrain  the  company  from  taking  them(x). 
For,  to  take  any  more  land,  when  the  whole  work  can  never  be 
performed,  is  clearly  injurious  to  the  owner,  and  a  substantial  breach 
of  the  condition  on  which  the  legislature  granted  the  right  to  do  it 
So,  it  has  been  sjiid,  that  if  the  termini  be  changed,  and,  instead  of 
proceeding  to  some  great  town  or  city,  the  railway  were  to  terminate 
in  some  obscure  village,  the  same  result  would  follow  (y).  But  to 
induce  a  Court  of  Equity  thus  to  interfere,  it  must  clearly  appear 
that  the  parliamentary  plan  is  finally  abandoned  (^),  and  that  a  real 
and  substantial  injury  would  be  sustained  by  the  complaining  party, 
or  that  the  work  already  completed  cannot  be  beneficial  to  the  public 
or  shareholders  (</). 

And  an  injunction  has  been  gnmted  to  restrain  a  company  whose 
terminus  was  within  the  limits  of  a  ferry,  from  conveying  railway 
jKissongers  across  the  river  in  steam-boats,  in  contravention  of  the 
rights  of  the  ownei*s  of  the  ferry  (6);  and  to  restrain  a  canal  company 
from  affixing  the  corporate  seal  to  a  petition  to  Parliament  for  an  act 
to  convert  a  portion  of  a  canal  into  a  mil  way,  and  from  applying  any 
of  the  corporate  funds  to  the  proposed  object  (c). 

In  AttoDiey 'General  v.  G.  E,  R.  Co.  (J),  the  defendant  company 
let  out  rolling-stock  to  the  London,  Tilbury  and  Southend  Company, 


ir.ji.  Co.,  '2\y.  K.  3:50. 

{It)  Attvrii*'tf'tUn*'rtiJ  v.  fircat  Xorthcrn 
R.  Co.,  29  L.  J.,  Cli.  794. 

(x)  A'jar  V.  Jirtjrnf's  Canal  (\\,  1  Swnnst. 
244,  11.  ;  Orini  v.  Livn'jMHif  and  Buni  fi. 
Co.,  10  Jiir.  3H4.  The  oorupaiiy  cannot  be 
compelled  to  comi»lete  the  railway  :  sec 
l>ost,  Chap.  IX.,  Sect.  «.  It  has  been 
tletemiined  in  e«iuity,  that,  if  a  portion 
only  of  an  entire  un«lei-takin«;  Ikj  c<»in- 
pleted,  the  onii-ssion  to  complete  the  work 
IS  not  a  public  injury  which  will  authorize 
nn  injunction  at  the  suit  of  the  Attorney- 
General.  Affoniri/'GnuraJ  y.  liinniuffhnni 
and  Or/ord  11.  Co.,  3  Macn.  &  (I.  453  ;  16 


Jur.  113. 

{y)  Ltr  V.  Milner,  2  Y.  k  Coll.  611  ; 
Loynn  v.  Earl  of  Courtoicn,  13  Dear.  32. 

(r)  />/•  V.  Milner,  ubi  supra  ;  Majfor  qy 
Kini/s  Lynn  v.  PcinherUm,  1  Sw.  244. 

(«)  Httdif.wn  V.  Earl  Poicut,  12  Beiir. 
rr29. 

(6)  Cory  v.  Varmouth  and  Koncidk  B. 
Co.,  3  Hare,  593  ;  8  Railw.  Cas.  524, 

(>•)  CtnilijF  V.  JUanrhcstrr  and  Boitcm 
Canal  Co.,  2  K.  k  My.  480,  n.  ;  bnt  aee 
Ware  V.  Grand  Juneiion  Waterworks  Cte., 
2  R.  &  My.  470. 

{d)  L.  R.,  11  Ch.  D.  467  ;  5  Ai»p.  Caa. 
474  ;  49  L.  J.  Ch.  54.5  ;  42  L.  T.  810  ;  28 
W.  R.  769. 
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with  whom  they  had  a  working  agreement  under  a  special  act. 
Jessely  M.  R,  held  this  to  be  illegal,  and  gi'anted  an  injunction  to 
restrain  the  letting  of  rolling-stock,  not  being  surplus  rolling-stock. 
The  Court  of  Appeal  (e),  independently  of  the  special  act,  reversed 
this  ruling,  and  the  House  of  Lords  (/)  aflBrmed  the  decision  of  the 
Court  of  Appeal,  but  based  their  decision  upon  the  tei^ia  of  the 
ipeciaZ  a^t 

In  some  cases,  the  Court,  in  consideration  of  the  great  inconvenience  injunction 
and  delay  which  will  be  caused  by  granting  an  injunction,  will  put  termn, 
the  parties  under  terms  to  obey  the  order  of  the  Court,  and  make  it  a 
part  of  the  order  that,  if  default  is  made  in  complying  with  the  order, 
the  injunction  shall  issue  (g).  In  such  cases  the  Court  will  exercise 
its  discretion  according  to  circumstances  ;  and  although  there  may 
have  been  an  infraction  of  the  law,  it  will  endeavour  to  do  substantial 
justice  to  one  party  without  imposing  unnecessary  hardship  upon  the 
other  (h). 

So,  where  an  injunction  is  applied  for  to  prevent  the  use  of  things  When  the 
devoted  to  the  public  use,  the  Court  will  consider  the  amount  of  inconvenience 

,.,     «  ,.-,..  .  .  1  1        'ii    arising  from  an 

mconvenience  likely  to  result  if  the  miunction  is  granted,  and  will  injunction  win 

•^       ,  ,         •'  .  .  be  considered. 

sometimes  allow  a  partial  and  restricted  use  of  the  thing  complained 
of  whilst  further  proceedings  are  pending  (i).  In  all  cases  of  this 
description,  particularly  where  the  equity  depends  upon  a  legal  right, 
the  Court  regards  both  sides  of  the  question,  and  looks  to  see,  accord- 
ing as  the  decision  shall  be  for  one  side  or  the  other,  which  way  the 
least  loss  would  fall  upon  either  party  (k).  In  accordance  with  this 
rule,  where  it  appeared  that  a  company  had  cut  through  a  road  to 
form  a  bridge  across  it,  without  having  fii*st  provided  another  suffi- 
cient temporary  road,  which  the  special  act  required  them  to  do,  and 
an  injunction  was  granted  after  the  mischief  was  done,  restraining 
the  company  from  destroying  the  road,  Lord  Cottcnham,  C,  being 
satisfied  that  the  road  would  be  restored  as  speedily  by  allowing  the 
company  to  proceed  with  the  works,  as  by  requiring  them  to  restore 
the  road,  suspended  the  injunction  for  three  weeks  (1), 

(e)  L.  R.,  11  Ch.  D.  460,  diss.  Baggal-  Shrewsbury  and  Birmingham  R.   Co,   v. 

laT.  L.  J.  L.  aiid  iV.  iV.  JL  Co.,  20  L.  J.,  CIl  90  ; 

(/)  L.  R.   6  App.   Cas.  474 ;  49  L.  J.  Furnens  H.  Co.  v.  SmUh,  1  De  G.  &  S. 

Ch.  645.  299  ;   JVehsUr  v.  S(nUh  Eastern  R.  Co.,  6 

ig)  Noriham  Bridge  and  Road.   Co.  v.  Railw.  Cas.   698  ;  20  L.   J.,   Ch.   194  ;  1 

Lmd4m  and  Southampton  R.  Co.,  1  Railw.  Sim.,  N.  S.  172  ;  15  Jur.  73. 
Cmm.   S53 ;   Spencer  v.   London  and  Bir-  (i)  Gordon    v.    C/ieltenJuim  and    Oreal 

miugham   R.    Co.,    1    Id.   159  ;    Jones  v.  WesUm  Union  R.  Co.,  2  Railw.  Cas.  812. 
Great  Wedem  R.  Co.,  1  Id.  684  ;  London  {k)  Sec  Attorncy-Ocneral   v.    Mayor  oj 

nd  Birmingham  R.  Co.  v.  Grand  Junction  Liverpool,  1  M.  &  C.  208  ;  Hilton  v.  Lord 

Canal  Co.,  1   Kailw.  Cas.  224 ;  Attorney-  Granville,  Cr.  &  Ph.   297  ;  Cory  v.  Var- 

(kmeral   v.   JBasiem    Counties    R    Co.,    3  vimUh  and  Norwich  R.  Co.,  3  Hare,  593; 

RaUw.  CaJi.  837.  Furness  R.  Co.  v.  Smith,  1  De  G.  &  S. 

(A)  See«/(mtf«  y.  Great  JFestern  R.  Co.,  299. 
1  Railw.  Cm.  684  ;  Langford  v.  Brighton  {I)  Spencer  v.  Londoti  and  Birmingham 

and  Battings  R.  Co.,  4  Railw.  Cas.  69  ;  R.  Co.,  1  RaUw.  Cas.  159. 
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iwrSTrrV'^^^'       '^^^  ^^^^  same  learned  judge  observed  in  another  case, — 

J'V  Thi^l  J'-'rti.'. 

~.     ,^7,     :        "  It  is  vcn*  necessarv  tliat  this  Court  should  deal  very  strictly  with  companifli, 
6<:\t  R.  c>.  tiud  prevent  thorn,  with  the  large  powers  that  arc  given  to  them  by  acts  of  FSulia- 

mcnt,  fixiiu  defeating  the  rights  and  interests  of  individuala.  But  it  ia  also  the 
duty  of  the  Court  to  take  care  tliat,  if  individuals  avail  themselves  of  any  ominon 
of  any  power  on  the  j^art  of  the  company,  this  Court  should  not  asBist  those  indir 
viduals  in  extorting  money  from  the  company.  It  is  the  duty  of  the  Court  in 
cvt-ry  case  to  steer  clear  of  tlu^se  two  opposite  extremes ;  and  if  there  should  be 
Bomt*  ouiLssion  wliich  may  give  a  party  a  legal  right  against  a  company,  the  Cuoit 
would  leave  that  individual  to  his  legal  means  of  taJking  advantage  of  it"(iii). 

r^*ifv. '...«(  ^Ynj  l/^xA  Cottenhani,  C,  refused  to  grant  an  injunction  to  pre- 

vent the  owners  of  a  railroad  made  over  plaintiffs  land  from  nsing  it 
or  from  internipting  plaint itfs'  workmen  in  removing  it,  although  the 
possession  of  the  land  for  the  purpose  of  constructing  the  railroad 
liad  been  obtained  by  means  of  circumvention  and  fraud.  His  lord*- 
sljip  intimated,  that  if  defendants  were  not  entitled  to  the  right  of 
way  tliey  were  mere  trespassers,  and  plaintiffs  had  their  proper  legal 
remedy  against  them  (/»).  The  Judicature  Act,  s.  25,  sub-s.  8,  now 
allows  "  an  injunction  to  be  granted  by  an  interlocutory  order  in  all 
c.'ises  in  which  it  shall  appear  to  the  Court  to  be  just  and  convenient 
that  such  order  should  be  made." 
«»u*i**it*m"iic  ^^  ^^  *^  ^^  observed,  that  a  party  who  seeks  relief  by  injunction 

pmiiiith.  must  ai)ply|to  tlie  Court  promptly.     If  he  allows  the  works  complained 

of  to  proceed,  whereby  large  sums  of  money  are  expended,  a  sabee- 
(itient  application  for  an  injunction  will  be  refused  on  the  gronnd  of 
acijuiescence  (oV  Thus  where  a  party  allowed  a  railway  company  to 
make  an  excavation  to  fonii  a  new  channel  for  a  river,  which  occu- 
pied a  considerable  period  of  time  and  involved  a  large  expenditure 
of  money,  the  Court  refused  an  injunction,  although  it  was  applied 
for  as  soon  as  the  comixiny  ceased  to  work  on  [their  own  lands  and 
began  to  cut  the  banks  of  the  river  (j))-  Again,  where  the  plaintiff 
whose  house  adjoined  a  railway  station  allowed  the  company  to  make 
a  siding,  on  which  they  collected  manure,  and  this  went  on  for  four 

(«j'  //'//  V.  llt'll  1',1'f  Sflbu  Ji.  Co,,  1  toruti/'Oencral  v.   ManehcMcr  and  Leeds 

Haihv.   C'jis.   C30.     Sic  also  yi>rfh    f'tn'on  J!.   C'<».,    1    Kailw.    Cas.  436  ;  Barker  t. 

/;.   f".   V.    Jinlfon  >t,iif  JWgfi'n  J:.   f'o.,  3  Xvrth  SfofonfJiirt   H.  Co.,    2  De  O.  Ic 

Krtilw.  Cas.  ;>4r».  Sm.  55  ;  Irure  v.  JiegcHCs  Canal  Co.,  8 

(H    yvwv  V.  (f'in.sf,  1  My.  A:  Cr.  516;  IV  G,  A:  J.  212,    Hat  if  a  party  believes 

f re  al.M) /Vy/v<  V.  Wm'ouihr  /,'.   ('.».  3  Oiff.  a  mere  tcii]]x>niry  violation  of  his  right  to 

C02 :  Lai'-r-ih-f  v.  -/i/.v//»i,  ImrrU  v.  PrU-  l>e  threatened,  he  is  not  precluded  from 

r/*.f/r/,  3  4  L.  J.,  C\i.   50S  ;  35   L.  J.,  C*h.  relief;    see   Gordon    v.    ChelUmham    and 

223.  artat  Western   Union    R.    Co.,  2  Railw. 

(/.     Jili'ii'fworfh     V.     Muiirh'.shr     and  Cas.  800  ;  Lancaster  and  Carlisle  R.  Co, 

LrnhJ!.    Co.,  2  Kttihv.  Cas.  It?;  :  Snnvf'-  v.  Xorth   Western  /J.  Co.,  25  L.  J.,  Ch. 

V.    h.>,(i1<  a    ini'f    Jtirhiiii'dfiiii    J!.    Co.,  1  223. 

Kaihr.    C'as.    120;   'h\'cnhahjk  v.    Muii-  ( /»)    HUngiroiih     v.     Afanckesier   emd 

dushr  iiniJ  Hiriniii'jhum  J!.   C".,  1   KniU*.  Lrrtls  Ji.  Co.,  2  Railw.  Cas.  187  ;  and  see 

Cas.  GS  ;  3  My.  k  Cr.   784  ;  L'inm'n'jham  Great  Korfhern    Ji.    Co,     v.    Laneashirc 

Caned  Co.  v.    Lhifd,  18    Vis.    515  ;  At-  avd  I'^rM/n- /;.  Co.,  1  Sm.  ft  GiflT.  81. 
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years  and  a  half  without  the  plaintiff  taking  any  steps  to  stop  it; 
Wood,  V.-C,  refused  an  injiiDction  on  the  ground  of  acquiescence, 
mnd  Lis  decision  was  upheld  by  the  Lords  Justices  (t^).  Where, 
howeverj  the  proprietors  of  a  turnpike  road  stood  by  while  a  railway 
company  laid  down  temporary  rails  across  their  road,  and  employed 
wagons  drawn  by  horses  only  on  the  temporary  railroad  for  the  pur- 
pose of  carrying  on  the  works,  that  is  not  such  laches  as  will  deprive 
the  turnpike  trustees  of  any  right  they  have  to  an  injunction  to 
nestfuin  the  railroad  company  from  using  the  railroad  for  public 
traffic  with  locomotive  engines  (>•), 

With  regard  to  what  constitutes  that  amount  of  laches  wliich  will  Uciics. 
depriire  a  party  of  his  right  to  relief  by  injunction,  it  is  difficult  to 
state  any  positive  rule.  To  a  very  considerable  extent  each  case  will 
be  governed  by  its  own  particular  circumstances  (s) ;  and  it  has  been 
lid  on  the  subject,  that  there  are  two  arguments  invariably  adduced 
ky  public  companies  (t)  : — if  the  plaintiff  comes  to  the  Cuurt  com- 

fining  of  an  injury  at  the  first  commencement,  it  is  said  that  the 
image  is  trifling  and  the  motion  frivolous  and  vexatious  ;  if  he  waits 

itil  it   has  assumed  a   grave  shape,  it  is  then  .said  that   he    has 

juiesced,  and  is  therefore  precluded  from  complaining. 

When  an  injunction  is  applied  for,  all  the  facts  of  the  case  should  AJifopismiMt 
be  fairly  stated  ;  if  they  are  not,  and  tlie  injunction  is  afterwards 
diasolired  in  consequence  of  the  false  representation  of  the  case,  the 

kle  IS,  that  the  plaintiff  will  be  subjected  to  pay  the  whole   of  the 
fendant^s  costs  (u).     Forge tfulnes.s  is  no  excuse  (x).     And  if  a  party 
comes  for  an  ex  parte  injunction,  and  misrepresents  the  facts  of  tbo 
case,  he  is  not  permitted  to  support  the  injunction  by  showing  another 
^|tate  of  circumstances  in  which  be  would  be  entitled  to  it  {y).     Upon 
^Piia  point » it  has  been  said  that  the  juiisdictiou  of  the  Court  in  grant- 
ing ex  parte  injunctions  is  a   very  hazardous  one,  and  one  which, 
bo<ig1)   often  used  to  preserve  property,  may  often  be  used  to  the 
l^nry  of  others;  and  it  is  right  that  a  strict  hand  should  be  held 
rer  those  who  come  with  such  applications  {z). 

The  jurisdiction  to  interfere  by  way  of  mandatory  injunction  would  injinctton  ui 
to  be  confined  to  cases  of  probability  of  extreme  or  very  serious  i«irabie  d«junge. 


(9)  Sttaim  V.   Grtat  Kotthcm  U.  Co,^ 
^^  Joz.,  N.  a  1196  .'  S,  a,  ou  apj»eaK  33 

^Kiri  iVor£A<i«t  BrUIg^  and  Road  Co.  v. 

^^K  C««.  653  ;  9  L.  J.,  Ch.  277. 
^^TBPiwny  on    1 11  junctions,    293  ;  nmi 

mmOrml  ITat^m  li    Co.  v.  Oxfmi  and 

Wcimerkamflom  A'.  C^.,  S  De  G..  M.  &  G. 

S41 ;  /y«xb  w,  SiAUh  WtsUi^i  i?.  Co.,  1 

^        iiHII.142. 


(/)  Tnndtait  v.  North  Midland  Canal 
Co.f  1  Raihv.  Cus.  254,  arguendo. 

(«)  lUintjvSfrth  v.  Manchtattr  and 
Ircds  R.  Co.f  2  Kailw.  Cas.  187  i  SnupU 
V.  London  and  Birmingfmm  R.  Co.,  1 
Railvr.  Cas.  493. 

(a*)  Cli/t&n  v.  RobinmHj  16  Beav.  355. 

(|/)  Grffnhal^h  v.  Manchtster  and 
Birtningham  R,  Co,,  1  Roilw*  Cas.  118, 

(5)  AUornfif-trfneral  v.  Mni/or  0/ 
Litciyoolt  I  My.  &  Cn  210. 
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8.  Restraint  of 
Ultra  Virrt  Arts 
hjf  Third  Part  if s. 


Concurrent 
Jurisdictions. 


Injunction  at 
suit  of  ]>ublic 
lK)»ly. 


Rcnifilies  f«»ra 
breach  I  if  ail 
injunctiun. 

Imlictmcnt. 


damage  (<0>  but  will  be  exercised  when  it  is  necessary  to  prevent 
irreparable  damage  :  as  wbere  the  defendants  erected  a  barrier  which 
materially  injured  the  plaintiffs'  traffic,  and  caused  passengers  to  go 
further  round  and  pass  the  defendants'  station,  in  order  to  reach  that 
of  the  plaintiffs  (ft). 

The  jurisdiction  of  equity  to  restrain  a  railway  company  from  so 
dealing  in  the  course  of  its  operations  as  to  injure  the  property  of 
another,  is  not  taken  away  because  it  happens  that  the  act  incor* 
l)orating  the  company  points  out,  specifically,  a  mode  in  which  a  party 
ccmplaining  of  its  acts  may  obtain  compensation  (o). 

l*ut  there  must  Ix;  some  special  ground  for  the  interference  of  the 
Court,  as  that  the  act  complained  of  is  distinctly  tdh'a  vii'es.  Where, 
by  the  special  act,  a  company  was  required  to  construct  such  drains 
and  otiicr  accommodation  works  as  two  justices  should  direct,  MaliDs^ 
V.-C,  emphatically  refused  to  restrain  the  company  from  permitting 
water  intercepted  by  their  works  to  flood  the  lands  of  the  plaintiff  ((Q. 

A  public  body  is  held  to  be  the  best  judge  of  its  own  injury.  On 
this  principle  the  coEservatoi*s  of  the  river  Gam  obtained  an  injanc- 
tion  to  restrain  a  railway  from  taking  a  large  quantity  of  water  for 
their  station  from  the  Cam,  and  credit  was  given  to  their  evidence 
that  navigation  would  be  imiK^ded,  against  the  evidence  of  the  com- 
pany that  no  appreciable  effect  would  be  produced  (e). 

If  an  injunction  be  disobeyed  by  a  railway  company,  a  sequestra- 
tion will  in  some  cases  be  issued (/). 

If  in  the  construction  of  the  railway  works  a  public  nuisance  be 
created,  the  company  are  liable  to  be  indicted,  whether  the  nuisance 
be  caused  by  non-feasance  or  mis-feasance  (g). 


9.  Criminal  Lni' 
as  to  Dirfctorf. 


0.  The  Criminal  Law  ajfpHcahlc  to  Fraudulent  Directors,  <tc. 

By  the  24  &  25  Vict.  c.  96,  s.  80,  it  is  enacted,  that  trustees  (h) 
fraudulently  disposing  of  trust  property  (i)  are  guilty  of  a  mis- 
demeanor, and  arc  liable  on  conviction  to  sentence  of  penal  servitude, 


(//)  Durill  V.  PriUhnrt?,  35  L  J.,  Ch. 
223;  L.  K..  1  Ch.  244  ;  Hoh^on  v.  Whit' 
tiiinhnm,^:*  L.  J.,  Ch.  i'i?  ;  Martin  v. 
Viw'jhs  (M.  1{..  Ir.),  IH  AV.  1{.  268.  And 
SCO  .iudiratnrc  Aft,  1^73.  s.  25,  sub-s.  8. 

(//)  Lvmion  nn'.l  yorth  U'csfrnt  11.  Co. 
V.  Ij4  III  CO -shirr,  amf  VorK'nhirc  Ji.  Co.^  3t> 
L.  .1.,  Ch.   irSK 

((•)  C'ftttnt  V.  Clarnire  Ji.  Cc,  1  R.  & 
My.  181  ;  Drewry  on  Injunctions,  225. 

(//)  Jfothf  V.  Is'urth  L^sfcni  Ji.  Co.,  L. 
K.,  11  Kq.  116. 

(r)  Atfornci/'Onirral  v.  Grcnt  J^inUru 
Ji,  Co.y  L.  R.,  6  Ch.  572,  affirming  Ix)nl 


Roniilly.  M.  R. 

(/■ )  Attornci/'Grurral  v.  Great  Korthrm 
Ji.  Co.,  4  DcG.  &S.  75. 

ilf)  Sec  Ji.  V.  GrcHt  North  of  England 
Ji.  Co.,  9  Q.  B.  315,  where  a  company  was 
held  to  lie  liable  to  iudictnient  for  ob- 
.st  meting  n  higliway.  So  contractors  em- 
])loyed  by  the  company  may  be  indicted 
tor  causing  a  public  nuisance,  by  crossing 
a  public  road  with  an  insnfficient  bridge. 
See  Wat  tins  v.  Grrat  Northern  H.  Co,,  20 
L.  J..  Q.  H.  891  ;  16  Q.  B.  961. 

ih)  For  definition,  see  s.  1. 

(0  See  s,  1. 


SiECT.  9. — CEIMINAL  LAW  APPLICABLE  TO  PBAUDULEXT  DIBECTORS. 


not  exceeding  seven  or  less  than  five  years,  or  imprisonment  for  not 

(more  than  two  years,  with  or  without  liavd  labour.  But  no  prosecu- 
tion under  ibis  section  can  be  commenced  without  the  sanction  of 
the  Attorney-General,  and  if  the  prosecutor  has  already  taken  civil 
proceedings,  the  sanction  of  the  Court  or  judge  before  whom  such 
proceedings  are  taken  is  also  required. 
By  four  subsequent  sections  of  the  same  act,  whosoever,  being 
a  director,  member,  or  public  officer  of  any  public  company,  shall 
(1)  fraudulently  take  or  apply  for  his  own  use  or  benefit,  or  for 
ttiiy  use  or  purposes  other  than  the  use  or  purposes  of  such  company, 
any  of  the  property  (k)  of  such  company ;  or  (2)  receive  any  of  the 
property  of  such  company  otherwise  tlian  in  payment  of  a  just  debt 
or  demand,  and  shall,  with  intent  to  defraud,  omit  to  make  or  to 
cause  or  direct  to  be  made  a  full  and  true  entry  thereof  in  the  books 
and  accounts  of  the  company ;  or  (3)  shall,  with  intent  to  defraud, 
dettroyi  alter,  mutilate  or  falsify  any  book,  paper,  writing  or  valuable 
security  (t)  belonging  to  the  company,  or  make,  or  concur  in  the 
makings  of  any  false  entry,  or  omit,  or  concur  in  omitting,  any 
^^material  particular  in  any  book  of  account  or  other  document ;  or 
^P(4)  shall  make,  circulate,  or  publish,  or  concur  in  making,  circulating 
or  publishing,  any  written  statement  or  account  which  he  shall  know 
to  be  false   in  any  material   particular,  with   intent   to  deceive  or 

t  defraud  any  member,  shareholder  or  creditor  of  the  company,  or  with 
intent  to  induce  any  person  to  become  a  shareholder,  or  to  advance 
any  property  to  the  company,  or  to  enter  into  any  security  for  the 
benefit  thereof,  is  also  guilty  of  a  misdemeanor,  mui  liable  on  con- 
[riciioQ  to  be  punished  as  above.  But  these  enactments  do  not 
exempt  any  pei'son  from  making  full  discovery  or  answering  qncstiona 
in  civil  actions,  or  aftect  any  civil  remedies  against  the  guilty  parties* 
who  escape  prosecution  if  they  have  been  compelled  to  make  disclosure 
by  civil  process,  and  whose  con\dction  is  not  to  be  given  in  evidence 
against  them  in  civil  actions, 

l*lie  above  enactments  apply  to  railway  directors  under  the  general 
description  of  oflScers  of  a  '*  public  company/'  but  do  not  make  express 
mention  of  them. 

By  the  Railway  Companies  Securities  Act,  1S6G  (w),  it  h  enacted, 
that  there  shall  be  put  on  every  mortgage  deed  or  bond  made  or 
giiren  by  a  railway  company,  and  on  eveiy  certificate  for  any  sum  of 
debenture  stock  (ti),  a  declaration  to  the  effect  that  the  particular 
security  is  issued  under  the  boiTOwing  powers  of  the  company,  and  is 


finuduicntly 
with  jtroj^rty, 


ftccouuts^"^ 


(»rbookit, 


or  publishing 
fraiubdeut  Btat4>- 


Ruilty  of  a 
mt«dtfineanor. 


pauir-«  Socuritiea 
Act,  Um. 

Bc^laratioti  on 
mortgage  deed. 


W  See*.  I. 

it)  111- 

(jn>  29  k  30  Vict  (l  108,  Appendix. 

(«)  " Debenture  stock"  includes  mort- 


(^ajife  preference  atm-k  and  funded  debt, 
untl  any  stack  or  Bhart's  represtMitirif;  loan 
capital  of  a  railway  company,  by  wbatever 
oamo  called, 


70  CHAP.  II.— CONSTITUTION  AND  POWERS  OF  BAILWAT  COMPANISa 

^'asSo'ww/iJ"^  ^^^  "^  excess  of  the  amount  remaining  to  be  borrowed ;  the  dedanr 

tion  to  be  signed  by  two  directors  specially  authorized,  and  by  the 

company's  '*'  registered  officer"  (s.  14  and  Sched.  2). 
Penalty  if  do-  Anv  railway  company  delivering  any  such  mortgage  deed,  bond  or 

claration  omitted         ,        -^  .^    '^^  .\7    \  i  Ti-         -l-         n^  i.   xl. 

or  false.  other  certificate,  without  such  a  declaration  being  nrst  put  thereoiii 

is  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  201; 
and  any  director  or  officer  knowingly  authorizing  or  permitting  the 
omission,  or  signing  a  declaration  knowing  it  to  be  false,  is  liable,  on 
conviction  on  indictment,  to  fine  or  imprisonment^  or  on  summary 
conviction  thereof,  to  a  penalty  not  exceeding  lOL  (ss.  15 — 17), 


la  DiviiirnJ*.  10.   Dividends. 


pividendt  must        n  jg  ^q  ]yQ  remarked  that  dividends  can  only  be  declared  out  of 

l)ed(K!lanMloiitof  •' 

profita  alone.  profit**,  and  it  would  be  illegal  to  order  a  fictitious  dividend  (o).  The 
Companies  Clauses  Consolidation  Act,  1845  (p),  provides  that  pre- 
viously to  every  ordinary  meeting  at  which  a  dividend  is  intended  to 
be  declared,  the  directors  shall  cause  a  scheme  to  be  prepared,  showing 
the  profits  {q)  (if  any)  of  the  company,  for  the  period  current  since 
the  preceding  ordinary  meeting  at  which  a  dividend  was  declared, 
and  apportioning  the  same,  or  so  much  thereof  as  they  may  consider 
applicable  to  the  purposes  of  dividend,  among  the  shareholders,  and 
shall  exhibit  such  scheme  at  such  ordinary  meeting,  and  at  such 
meeting  a  dividend  may  be  declared  according  to  such  scheme: 
(Sect.  120.)  No  dividend  may  be  made,  whereby  the  capital  stock 
will  be  in  any  degree  reduced ;  but  it  is  provided  that  the  word 
'•  dividend  "  shall  not  be  construed  to  apply  to  a  return  of  any  portion 
of  the  capital  stock,  with  the  consent  of  all  the  mortgagees  and 
bond  creditors  of  the  company,  due  notice  being  given  for  that 
purpose  at  an  extraordinary  meeting  to  bo  convened  for  that 
object:  (Sect.  121)  (?•).  Before  the  profits  are  apportioned,  the 
directors  may  set  a.side  a  sum  to  meet  contingencies,  or  for  enlarging, 

(o)  Barnes  v.  Pcnufllf  2  IIouso  of  Lords  So  is  money  advanced  by  directors  to  the 

Cases,  497.  company  for  tlie  necessary  working  of  the 

{p)  8  &  9  Vict.  c.  16,  post,  A]>iKndix.  undertaking,  and  interest   thereon  ;  their 

iq)  Money  borrowed  by  directors  under  claim  to  be  recouj>ed  such  advances  being 

tlio  powers  of  their  act  is  not  piivaMe  out  similar  to  tlie  claim  of  trustees  to  be  re- 

of  the  profits  of  the  company  ;  {mt  debts  coupe<l  expenses  projMsrly  incurred  in  the 

incurred  for  rails,  stations  or  the  like,  and  execution  of  their  tnist     Ulster  IL  Co.  v. 

di'bts  which  would  have  been  paid  at  the  Banhridge,    lAsinirn.   and  Belfast  R,  Ca.f 

time  they  were  contracted  if  the  company  16  W.  K.  698  ;  L.  R.,  2  Eq.  190. 
had  held  funds,  arc  deductions  to  l>e  made  (r)  As  to  how  far  it  is  legal  to  chaige 

from   i)rofits,  and  are  payable  before  the  any  part  of  interest  on  debenture  capitail 

net  profits  can  bo  as(x>rtained,  and  before  to  capital  account,  see  Bloxham  v.  Metro- 

any  division  can  be  made  among  the  share-  jtofittin  R.  Co.^   L.  K.,  8  Ch.   837;  and 

holders.      Corrtf    y.     Londonderry     and  sec  Ibid,  as  to  office  expenses. 
EnniskilUn  Ji.   CV).,  30   L.    J.,   Ch.   290. 
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BpairiDg  or  improving  the   works  :   (Sect.  122.)     No  diviLlend  is 
njnable  in  respect  of  any  share  until  the  calls  payable  on  all  shares 
[held  by  the  owner  thereof  are  paid  :    (Sect.  123.) 

By  sect  30  of  the  Railway  Companies  Act,  1867  (t),  it  is  enacted 


bet  dtc lured  with- 
out autlitora'  cor* 
tirlcatc. 


*No  dividend  shall  be  declared  by  a  company  until  tbe  auditm's  bavo  certi-  ptvliiend  not  to 
i*d(ii)  that  the  half-3'early  accounts  proposed  to  be  iaaued  coutaiu  a  f  nit  and  true  *  •  -'-- -^  -"*' 
•tatement  of  the  liiiancial  conditioti  of  the  ctunpauy,  and  tliat  the  dividend  pro- 
fioied  to  be  declared  on  any  Bharos  m  bond  tUe  tiuo  thereon,  after  chari^dng  the 
i«ventie  uf  the  half-year,  with  all  expenses  which  ou^lit  to  bo  paid  thereout  in 
the  judgment  of  the  auditors  ;  but  if  tlte  directors  differ  from  the  judgnitjut  of 
the  auditors,  with  respect  to  the  payment  of  any  such  expenses  out  of  the 
rBTcnoe  of  the  half-year,  such  diiterence  shall,  if  the  directors  desire  it,  bo 
•teted  in  tlie  rex>ort  to  the  Bharoholdurs,  and  the  company  in  genend  meeting 
WMj  decide  thereon,  subject  to  all  the  proviiiions  of  tlie  law  tlien  existing,  and 
maok  deciaion  aJialL  for  the  purposes  of  the  dividend  be  final  aud  binding  ; 
but  if  no  iuch  difference  is  stated,  or  if  no  decision  is  giFen  on  any  such  dif- 
feienoe,  th©  judgment  of  the  auditors  shall  be  final  and  biuiliug  ;  and  the 
I  axiiditorB  may  examine  tli£  books  of  the  coiupany  at  all  reasonable  times,  and 
I  AUkj  call  for  such  ftirther  accounta  and  such  vouchers,  pai»er3  and  information 
aa  tliej  think  fit,  and  the  directors  and  officei*a  of  the  coiiipany  shall  produce 
and  giTO  the  same  as  far  as  they  ciin,  and  the  auditors  may  rtifuse  to  certify 
a*  atoreaaid  until  they  have  received  the  same  ;  and  the  auditors  may  at  any 
time  add  to  their  certificate  or  issue  to  the  ah  are  holders  indepeiidentl^",  at  ibo 
coat  of  the  company,  any  statement  respecting  the  financial  condition  and  pro- 
■pecia  of  the  company  wliich  they  think  material  for  the  information  of  the 
■bateholders/* 


Where  a  railway  company  earned  profits  sufficient  to  pay  a  divi-  {{»^5j,^^'^^ 
demd^  and  a  dividend  was  declared  accordingly,  but  in  consequence  ig?meofjii»nrM 
►  of  tlie  surplus  profits  having  been  expended  in  satisfying  liabilities  a'cnd"" 
I  capital  account  there  was  no  money  in  hand  to  pay  the  dividend, 
the  company  in  general  meeting  resolved  to  issue  in  lieu  of 
":  dividend  certain  shares  which  by  their  act  they  had  power  to  create, 
which  had  Already  been  created,  but  not  issued  ;  it  was  belJ,  that 
issue  was  ultra  vires  and  illegal,  and  an  iuj unction  was  granted 
by  the  Court  of  Chancery  (x). 

The  directors  are  personally  liable  to  refund  a  dividend  improperly  Lkwmyor 
paid.  Where  the  net  rental  of  surplus  lands  was  about  30,000Z.,  fund, 
and  a  dividend  was  paid  as  upon  a  conjectural  value  of  60,()Ol>J.,  the 
directors  were  enjoined  to  make  part  of  the  diflerence  good,  but 
without  prejudice  to  their  right  to  recover  the  amounts  back  from 
the  Hhareholders  to  whom  tbase  dividends  had  been  improperly 
paid  (y).  And  it  was  pointed  out  by  James,  V.-C,  that  the  directors 
might  deduct  the  over-payments  from  the  next  dividend  warrants. 


(IJ  30  it  31  Vict,  c.  127,  pest,  Appendix* 
(a)  As  to  the  cff«ct  off  the  auditors*  ccr- 

tUkmta,  s»6  Bhxfiam  y.  MctropolUan  li. 

Cv,,  I.  R,  3Ch.  337. 

.,       '         V-   Oretit    Jf^eM^mJl.  Co.,  U 
V  S-  11^  t  3  Cli,  2«2. 

{yf  ^A'KiiOunj  V,    Meho^lUan  if.    CV., 


2*2  L.  T.  839  ;  39  L.  J.,  Cli.  429  \  we  also 
Kvan9  V.  Coradnj,  S  Do  G.,  M.  i  G.  835, 
and  Erfhtfngc  Banking  (.'a.,  in  re  ;  C.  A. 
L.  H.  21  Ch.  D,  519  ;  52  b.  J.,  Ch.  217  ; 
from  whkli  it  sceiiis  that  the  liability  is 
joint  ftiul  several  in  respei^t  of  each  divi- 
d^ud ;    tbut   tlie    Statute   of    Liinitationa 
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10.  DMdtndi, 

Each  share- 
holder  has  a 
sepante  richt  to 
recover  dividend. 


Lien  on  shares. 

Chaise  on  shares 
by  Judge's  order. 


On  dividends 
under  3  &  4  Vict. 
C.82. 


Apportionment 
or  aividends. 


York  ari'l  Korih 
MUllnnd  Jt,  Co. 
V.  UMdwn, 


After  a  dividend  has  been  dedared,  each  party  entitled  hai  a 
separate  and  independent  right  to  recover  it,  and  therefore,  where  a 
railway  act  provided  that  no  dividends  should  be  paid  until  fke 
whole  of  a  railway  was  opened  for  traffic,  Lord  Cottenham,.  C,  decided 
that  one  shareholder  could  not  sustain  a  bill,  filed  on  behalf  of  himself 
and  all  other  shareholders,  for  an  injunction  to  restrain  the  payment 
of  a  dividend  declared  before  the  opening  of  the  whole  line  («). 
And  by  analogy  with  a  series  of  decisions,  as  to  the  right  to  recover 
dividends  arising  from  the  public  funds,  each  shareholder  would  seem 
to  have  a  right  of  action  against  the  company,  to  recover  a  declared 
dividend  (a). 

A  lien  on  shares  seems  to  give,  as  accessary  thereto,  a  right  to 
receive  the  dividends  accruing  therefrom  (b).  Shares  in  a  railway 
company  appear  also  to  be  within  1  &  2  Vict.  c.  110,  s.  14,  and  may 
therefore  be  charged  with  the  payment  of  a  judgment  debt,  by  any 
Divisional  Court  or  by  any  judge  (c),  and  that  although  the  owner  is 
only  a  trustee  and  not  beneficially  interested.  But  as  no  proceedings 
can  be  taken  to  have  the  benefit  of  such  charge  until  after  the 
expiration  of  six  calendar  months  from  the  date  of  the  order,  the 
cestui  que  trust  must  in  the  meantime  apply  to  the  Court  for 
relief  (^0-  By  the  3  &  4  Vict.  c.  82,  the  provisions  of  1  &  2  Vict 
e.  110,  s.  14,  are  extended  to  the  dividends  arising  from  such 
shares. 

The  Apportionment  Act  (4  t  5  Will.  4,  c.  22),  has  been  held  («) 
not  to  apply  to  dividends  on  railway  shares,  but  the  Apportionment 
Act,  1870  (33  &  34  Vict.  c.  35),  clearly  applies  to  such  dividends. 
By  sect.  7,  the  provisions  of  that  act  do  not  extend  to  cases  where  it 
is  stipulated  that  no  apportionment  shall  take  place. 

In  connection  with  the  subject  of  dividends,  wc  may  observe  that, 
in  a  case,  where  the  shareholders  of  a  railway  company  had  resolved 
that  a  number  of  new  shares  about  to  be  issued  should  be  "  at  the 
disposal  of  the  directoi-s,"  Sir  J.  Romilly,  M.  R.,  decided  that  the 
chairman  of  the  board  was  not  justified  in  retaining  for  his  own 
benefit  the  amount  of  the  premiums  for  which  such  shares  were  Bold, 


docs  not  ftj>ply  ;  and   that  the  improper 

Eayment  ot  dividends  cannot  be  ratihcd 
y  the  Rhareholders. 
(c)  Carlifilc  v.  South  Eastern  R.  Co.j 
6  Kailw.  C.  670  ;  19  L.  J.,  Cli.  477  ; 
2  Hall  k  T.  36C.  Nor  will  tlio  Court  ro- 
strain  u  con)])any  from  paying  a  dividend, 
on  the  mere  ground  that  the  directors  have 
acted  in  violation  of  the  duty  they  owe  to 
the  public.  Brown  v.  MonuioxUhshirc  R, 
Co.,  20  L.  J.,  Ch.  407. 

(a)  Davis  v.  Rani- of  Englatid,  2  Bing. 
393  ;  Fcistal  v.  King's  College^  Cambridge^ 


10  Beav.  491. 

{I)  Hague  v.  Dandeson,  2  Exeb.  741. 

(c)  See  R.  S.  C.  1883,  Order  XLVI. 
r.  1.  If  shares  be  sold,  a  chaif^ng  onler 
obtained  against  the  seller,  after  sale  bnt 
before  transfer,  will  have  no  ctfect,  and  the 
company  are  compellable  to  register  the 
buyer  as  owner.  Oill  v.  Continental 
Union  Gas  Co.,  L.  R.,  7  Ex.  832 ;  41  L.  J., 
Ex.  176. 

{(I)  See  Ci-agg  v.  Taylor,  A  H.  k  C.  15S. 

(e)  Re  Maxwell,  32  L.  J.,  Ch.  333  ;  1 
H.  A:  M.  610. 
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Itbougli  the  fall  amonnt  of  tlie  calls  were  subsequently  paid  to  the 

i^mpany  by  the  purchasers  of  the  slmres,     The  same  learned  judge 

tpre^eed  a  doubt  whether tbe  shareholders  could  have  even  e,rpr€Bfily 

Authorized  such  an  ftppropriatiou  of  the  profits  arising  from  these 

premiums  (/). 

The  rights  of  the  holders  of  preference  stock  and  guaranteed  sliarea 

well  illustrated  by  iUo  following  cases  :^ 
A  railway  company  issued  certificates  of  preference  stock  purport- 
to  carry  "  interest**  at  i^L  per  cent,  per  annum  in  perpetuity. 
rwards  they  obtained  an  act  of  Parliament,  wliicli  (after  reciting 
thai  preference  stock  had  been  created,  whereby  priority  was  assigned 
in  the  payment  of  "  dividends  *'  to  the  extent  of  GL  per  cent  per 
I  annum,)  enacted,  that  the  railway  company  should  pay  '*  dividends" 
^■o  the  holders  of  such  stock,  at  the  rate  aforesaid,  before  they  should 
^BUJIf  any  dividend  to  the  holders  of  any  other  shares  in  the  company. 
^^y  a  BuhBequent  act,  the  company  was  era  powered  to  issue  other 
I  shares,  called  "debenture  shares/'  hearing  "interest"  at  5?.  per  cent. 
per  aDnum  ;  and  was  directed  to  apply  the  annual  profits  in  payment, 
I  firai^  of  interest  on  mortgages;  secondly,  of  interest  on  the  debenture 
Lflbarea;  thirdly,  of  the  '*  interest  or  dividend"  on  the  guaranteed  or 
^hreference  shares,  and  the  aiTears  of  such  interest  or  dividends;  and 
^Kiurthly,  bm  therein  mentioned.  A  subsequent  act  referred  to  the 
^^^refercnce  shares,  as  bearing  a  "preferential  interest  or  dividend/' 
It  was  held  by  the  Lords  Justices,  upon  a  bill  filed  by  a  holder  of  QL 
^p»er  cent,  preference  stock,  that  the  provision  as  to  payment  of 
^^dividends ''  in  the  first-mentioned  act  must  be  construed  with  refer- 
HpBe  to  the  recital  in  it  and  to  the  subsequent  acts^and  did  not  mean 
^a  share  of  current  profits  merely,  but  entitled  the  holders  of  the 
ference  shares  to  resort  to  a  subsequent  division  of  profits,  to  make 
licir  dividend  up  to  Gl.  per  cent.  It  was  also  held,  that  a  preferential 
iinrcholder  is  entitled  to  file  a  bill  to  restrain  the  company  from 
a  dividend  prejudicial  to  his  rights,  without  waiting  until 
funds  to  make  a  dividend  (ff). 
The  stock  in  the  Great  Northern  R.  Co.  consisted  of  ordinary  and 
preference  stocks,  the  latter  being  created  in  pursuance  of  diflferent 
ct«  of  Parliament,  and  entitling  the  holders  to  preference  dividends 
at  different  rates  per  cent,  per  annum.  An  officer  of  the  company 
from  time  to  time,  during  a  period  of  some  years,  fraudulently  issued 


B^(/)  nrk€md  AVa  Midland  iJ.  Co.  v. 

^Kliftwi.  ]^    Betv.    4S5;  22  L.   J.,  Ch. 

i9,     Sf«  Th<^mpmfn  v,  JIutUon,  3(S  L.  J., 

H  /<•  V.   Ettstera  Unwn  Jt,  Ca,^   7 

■  I  A.  k  Qi>rii.  \m.     Sva  ftlso  Coetj 

^  f.  IkJ/ust  ^  Count jf  Down  JL  CU,  Ir.,  2  C. 


L.  112.  It  is  very  dotibtfiil  indoed  if  it  ia 
competent  to  rail  way  eoinpaiiics  to  creato 
preferential  fdiareHumJvr  the  geneial  |K^wera 
L'ontaiiii^d  in  oi-diniiry  Kailway  Acta. 
SnnMi\  they  can  not,  lh\d.  ;  see  now  26  & 
27  Vict,  c,  118,  s.  13  et  s«q.  post,  ToL  IL 


Rtglat  of  hi>!dor« 
of  firefereuca 
attH;: leant!  nh&rei, 

Sturgti  V,  KaMt€ri* 
Union  It,  Co. 


Right  to  ^it  patd 
out  of  itlhtr  Uuitt 
niifiUAl  protlU. 

Henry  v.  Grtut 
SQHktm  IL  Co, 
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10.  DiviJtHdt,    fictitious  stock   of  both  kinds,  which  amounted  in  the  whole  to 
220,000/.  before  the  fraud  was  discovered.     It  not  being  possible  to 
distinguish  the  genuine  from  the  fictitious  stock,  an  act  of  Parliament 
was  obtained  in  1857,  by  which  the  fictitious  stock  was  declared 
valid  ;  and  it  was  enacted,  that  the  directors  should  apply  a  sum  of 
243,000/.,  which  was  applicable  for  profits  up  to  December,  1856,  in 
purchasing  and  cancelling  stock  equivalent  to  that  which  had  been 
fraudulently  created.     It  was  then  enacted,  that  it  should  be  lawful 
for  the  directors  to  apply  the  balance  of  the  24f3,000/.,  so  far  as  the 
same  would  extend,  in  paying  to  the  proprietoi*s  of  the  several  classes 
of  preference  stock  or  shares  the  dividends  to  which  they  would  have 
been  entitled  out  of  the  said  sum,  if  the  same  had  been  declared 
and  apportioned  as  dividend,  &c    The  preference  shareholders,  not 
having  received  the  full  amount  of  their  dividends  in  1856,  claimed  to 
be  paid  the  deficiency  out  of  the  first  half-year's  profits  in  1857 ;  but 
this  claim  was  resisted  by  the  directors  and  the  ordinary  shareholders, 
and  thereupon  a  bill  was  filed  to  obtain  an  injunction  to  restrain  the 
declaration  of  a  dividend  on  the  ordinary  stock,  without  regard  to  the 
prior  right  of  the  preference  shareholders  to  be  paid  the  full  amount 
of  their  dividend.    And  it  was  held  by  the  full  Court  of  Appeal 
(aflSrmiug  a  decision  of  Wood,  V.-G.),   that  the  preference  share- 
holders were  entitled  to  the  injunction,  it  being  considered  that  the 
right  of  preference  shareholdei-s  was  to  have  the  full  amount  of  their 
i*espective  dividends  before  any  payment  in  respect  of  dividends  on 
the  ordinary  stock,  and  that  the  Act  of  1857  had  not  deprived  them 
of  that  right  (A).     In  giving  judgment,  Lord   Cranworth,   L.   C, 
said : — 

''  1  have  come  to  the  conclusion,  that  what  thoBO  statutes  in  fact  guarantee  to 
the  favoured  shareholders  is  a  charge  on  all  accruing  profits,  at  the  stipulated 
rate,  before  anythiiig  is  divided  among  the  ordinary  shai'eholders.  This  is, 
substantially,  inUresi,  chargeable  exclusively  on  profits.  There  is  nothing  in 
such  a  use  of  the  word  *  dividend*  which  is  at  all  at  variance  with  ordinary  usage. 
We  8{>eak  of  the  diridemh  payable  on  the  3/.  per  Cents.,  when  in  truth  we  mean 
no  more  than  an  annuity  of  3/.  chargeable  ux)on  and  payable  out  of  the  public 
revenue.'* 


Deferred  half- 
Htaares. 

GaAranteed  half- 
•harea. 

MaUhemy.Crent 
Northern  B.  Co. 


By  an  act  of  Parliament  it  was  enacted,  that  it  should  be  lawful 
for  any  shareholder,  who  should  have  paid  up  one-half  the  amount  of 
any  share  or  shares  in  the  Great  Northern  R.  Co.,  to  require  each 
share  to  be  converted  into  two  half-sliarcs,  whereof  the  one-half 
which  should  be  so  fully  paid  up  should  be  denominated  "  Deferred 
half-share  ;"  and  the  other  half  of  such  share  should  be  denominated 


(k)  Henry  v.  Great  Northern  It,  To., 
27  L.  J.,  Ch.  1  ;  1  Do  Gex  k  J.  COG. 
See  also  Corry  v.   Londonderry  and  En- 


uisJcUlen  R.  Co.,  30  L.  J.,  Ch.  290; 
29  Beav.  203  ;  lie  London  Luiia-Mabbcr 
Co.,  37  L.  J.,  Ch.  235. 
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'Guaranteed  balf-share  ;"  and  thenceforth^  in  respect  of  each  whole 
Fabare  so  divided,  the  whole  of  the  interest  and  dividends  which 
would  in  each  year  have  accrued,  should  be  applied  in  or  towards 
paytoent  in  the  first  place  of  interest  or  dividend  after  the  rate  of  6L 
jr  cent,  per  annum  on  the  amount  paid  upon  the  half-share  so 
aated  "guaranteed  ;"  and  the  remainder,  if  any,  should  alone 
iWe  to  the  half-share  so  denomiDated  *' deferred/*  provided 
fiat  the  company  should  not  pay  any  other  or  greater  amount  of 
Interest  or  dividend  upon  the  two  half-shares  than  was  for  the  time 
^ being  paid  on  each  undivided  share.  It  was  held  hy  Wood,  V.-C-, 
that  the  holders  of  guaranteed  half-shares  were  entitled  to  be  paid 
their  OL  per  cent  in  each  year,  not  only  out  of  the  dividends  accruing 
in  that  year,  but  out  of  all  subsequent  dividends ;  and  therefore,  if  in 
any  year  the  dividends  were  more  than  sufficient  to  pay  6L  per  cent. 
on  the  gnarantec^d  half- shares,  the  surplus  must  be  applied  in  pay- 
ment in  the  first  place  of  all  arrears  due  on  those  half-shares  in 
respect  of  past  deficiencies,  before  any  dividend  could  be  declared  on 

I  the  deferred  half-shares*  And  it  was  also  held,  that  the  owners  of 
the  guaranteed  half-shares  having  in  a  former  year  acquiesced  in  the 
declaration  of  a  dividend  on  the  deferred  half*shares,  wliilst  there  was 
«Q  arrear  of  dividend  due  on  the  guaranteed  half-shares,  although 
they  had  precluded  themselves  from  making  any  claim  in  respect  of 
those  particular  arrears,  bad  not  thereby  renounced  their  rights  in 
respect  of  subsequent  anears  (i). 

But  it  is  material  to  observe  that  many  railway  companies  issuing  DiHaendionnew 
preference  shares  under  acts  passed  shortly  before  18(JJJ,  and  most  n.rw  ti(m*nyt'uu. 

*     ^  ♦  *         »  tin  gent  till 

railway  companies  issuing  such  shares  under  acts  passed  after  that  protitd. 
time,  are  bound  to  pay  dividends  only  out  of  tlie  profits  of  each  year. 

»For  the  Companies  Clauses  Act,  18G3,  enacts  tliat  where  any  company 
is  authorized  by  special  act  incorporating  Part  11.  of  that  act,  to  issue 
jiew  preference  shares,  such  shares  shall  be  entitled  to  interest  out  of 
tlie  profits  of  each  year,  in  priority  to  ordinary  shares  ;  but  if  in  any 
year  there  are  not  profits  available  for  tlie  payment  of  the  full  amount 
of  preferential  interest  for  any  one  year,  no  part  of  the  deficiency 
shall  be  made  good  out  of  the  profits  of  any  subsequent  year,  or  out 
of  any  other  funds  of  the  company  (i). 
In  Bowch  V,  Severwaks,  Maidstone,  and  Tunhrlfhte  Wells  K  Co.  d),  oamii>.ee  nnier 
Etbe   defendants  raised  money  by  the  issue  of  stock  to  complete  a  por-  »iivl.jeini, 
ftian  of  their  lice.     By  an  un'angement  between  tbe  defendants  and 


^  J.»  Ch.  375.     And  a««  the  series  of 
I  reviewed  iu  Smith  v.  Cork  and  Bin- 
^  Ji    CV.,    L   R.  3  %   35ri;  Hllirmed 
.  E.^  5  Kq.  65,  where  it  wai  Lold  ttuit  the 


rights  of  the  preference  sbarelioldora  were 
not  lost  bv  laches. 

{k)  2fi  &  27  Vict,  c,  US,  s.  14,  p<ttt» 
vol.  IL 

{I)  U  R„  4  Ex.  D.  133. 
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10.  Dividtndt, 


Bttrop  on  powers 
of  attorney  for 
receipt  of  divi- 
dend*. 


Letters  under 
hand  onlv  not 
powers  or 
Ettornej. 


the  London,  Chatham  and  Dover  R  Co.,  confirmed  by  act  of  Parlia* 
ment,  the  line  was  worked  by  the  latter,  who  undertook  to  provide 
the  interest  on  the  stock  by  half-yearly  instalments.  It  was  held 
that  one  of  these  instalments  could  be  attached  in  the  hands  of  the 
London,  Chatham  and  Dover  R.  Co.  to  answer  a  judgment  recovered 
by  the  plaintiff  against  the  defendants. 

It  may  be  convenient  to  mention  in  this  place  that  by  the  Stamp 
Act,  1870  (33  &  34  Vict.  c.  97,  s.  3,  and  Sched.),  the  stamp  duty 
payable  on  any  letter  or  power  of  attorney  for  the  receipt  of  dividends 
or  interest  "  of  any  stock  *' — 

f .  d. 
Where  made  for  the  receipt  of  one  payment  only,  ii  .  .10 
In  any  other  case 6    0 

And  by  sect.  104  of  the  same  act,  a  writing,  under  hand  only,  con« 
taining  an  order,  request  or  direction  from  the  owner  or  proprietor  of 
any  stock  to  any  company,  or  to  any  officer  of  any  company,  or  to  any 
banker,  to  pay  the  dividends  or  interest  arising  from  such  stock,  funds 
or  shares  to  any  person  therein  named,  is  not  chargeable  with  duty  as 
a  letter  or  power  of  attorney. 


11.  AecoHnUoj 

Company  ami 

thtlr  Audit. 

8ft9Vlctc.  10 
Appendix)i 


11.  The  Accounts  of  the  Company  and  their  Audit 

With  respect  to  the  keeping  the  accounts  of  the  company,  the 
Companies  Clauses  Consolidation  Act,  1845,  requii-es  the  directors 
to  cause  full  and  true  accounts  to  be  kept :  (Sect.  115.)  The  books 
must  be  balanced  at  the  times  prescribed  by  the  special  act,  or,  if  no 
time  be  there  prescribed,  fourteen  days  at  least  before  each  ordinary 
meeting  ;  and  an  exact  balance-sheet  must  be  made  up,  with  a  dis- 
tinct view  of  profit  and  loss  on  the  preceding  half-year  :  (Sect.  116.) 
The  books  and  the  balance-sheets  are  to  remain  open  for  the  inspec- 
tion of  shareholders,  and  extracts  may  be  taken  :  (Sect.  117.)  And 
at  the  ordinary  meeting,  the  balance-sheet  and  report  of  the  auditors 
must  be  produced  to  the  shareholders  :  (Sect.  118.)  A  book-keeper 
must  be  appointed  to  enter  the  accounts  and  keep  the  books,  and  if 
he  fails  to  permit  them  to  be  inspected  by  shareholders,  he  may 
be  fined  5?. :  (Sect.  119.)  Under  the  above  provisions  a  shareholder 
may  obtain  an  inspection  of  the  books  by  mandamus,  but  the  manda- 
mus will  not  usually  be  granted  unless  the  shareholder  satisfy  the 
Court  that  his  application  is  a  reasonable  one  with  a  reasonable 
object  {m). 


(m)  See  Reg.  v.  Wilts  d:  Berks  Canal 
Co.,  3  A.  &  E.  479 ;  Beg.  v.  iMidon  and 
St,  Katharine  Docks  Co.,  31  L  T.  688. 


Where  an  order  was  made  by  the  Court  of 
Chancery  to  allow  the  plaintiff,  his  solici- 
tors and  agents,  to  inspect  the  books  of  • 
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An  annual  account  of  receipts  and  expenditure,  certified  by  the 

Itrectors  and  auditors,  must  also  be  prepared  ;  and,  if  required^  a 

?py  must  be  transmitted  to  the  overseers  of  the  parishes,  and  clerks 

of  the  peace  of  the  counties,  through  which  the  railway  passes  ;  and 

L^he  public  may  inspect  such  account.     A  penalty  of  201.  is  incurred 

^B>j  the  company;  if,  when  required,  they  neglect  to  transmit   such 

Kccatmt:  (8  &  9  Vict.  c.  20,  s,  107)  {n). 

I  Before    any  person  is  entrusted  with    the  custody  or  control  of 

aoney,  the  directors  must  take  sufficient  security  from  him  (t>)  :  (8 
9  Vict,  c.  16,  s.  109.)     Every  officer^  when  required,  must  render 
account  of  all  monies  received  by  him,  and  deliver  the  vouchers 
[>r  all  payments,  and  pay  over  the  balance  doe  to  the  directors : 
cL  110)  (p).     If  any  officer  fails  to  account,  he  may  be  summoned 
sfore  two  justices,  who  may  determine  the  matter  in  a  summary 
^way,  and  adjust  the  balance  owing,  and  order  the  officer  to  pay  the 
amount^  and,  on  default,  levy  the  same  by  distress,  or  commit  the 
ofiTender   to   gaol  for  three  months:    (Sect.  111.)     Or,  if  an  officer 
refuses  to  deliver  up  vouchei's,  books,  or  other  property,  the  justices 
romy  commit  him  until  he  does  deliver  them:   (Sect.  112.)     If  an 
officer  is  about  to  abscond,   he   may   be   apprehended  by  warrant, 
L  instead  of  being  summoned  to  appear  before  the  justices  :  (Sect  113.) 
IBnt  no  Mich  proceedings  taken  against  an  officer  will  deprive  the 
[company  of  any  otiier  remedy  against  the  officer  or   his   surety : 
I  (Sect.  iU)(q). 

At  thft  ordinary  meeting  after  the  passiug  of  the  special  actj  and 

fverj  year  aftenvards,  two  auditors  are  to  be  chosen  by  the  share-- 

balders,  unless  a  dififerent  number  be  prescribed  by  the  special  act : 

;t*  101)  (r).     One  auditor  goes  out  of  office  every  year  by  st^niority ; 

[but  be  is  eligible  to  be  re-elected  :  (Sect,  103.)     If  a  vacancy  among 


Annual  nc^onnt 
of  recetptJi  Jihd 
expenditmre  to 
1m!  pwjiareii  fur 
overseers. 


SwJtirity  to  be 
taken  from 
o(f«  vetH  «iilr04tdd 
with  monoy 


Anditora  to  bo 
chosen. 


npiitiy.   it  was    held    thnt  an 
wlio   wafi    aliso    aatiiU»r    to   n 
riog    rttilway   was   not    utuli   nii 
^  DrafKT    \,    Manchester,    Shrffuld 

,  md  IdmUmkirt  R.  Vo.^  3  Dr  Gcx,  F.  k 

i)  A%  to  accounts  which  mnst  ha  k<*pt 

f^  jrcnrs  precftliiig  the  wriod  wbt*n 

j^mx  to  piin:ha»c  the  railway  arinpH, 

'ft  8  Vict,  c  85,  B.  5  \  ameniied  Aod 

1  to  Ireland,  30  h  31  Vict.  c.  104  ; 

r  til*  inspection  of  offic^rn  who  collect 

m  dotiesij  5  *£  «5  Vict,  c.  79,  »*  6  ;— 10 

Vict.  c.  42  ; — and  fttr  the  piirposes  of 

\  poor's  rate,  ^^^  VicL  <•,  20,  a,  107. 

{o\  When    A    bond    reuiJAitJs    in    foit^c, 

tJtl^oi]^   the  com^mny  Wonies  nninl^a* 

fettled*  iRd.  what  is  n  hreach  of  the  condi- 

^tS9Q^  wm  London  ami  Brighton   H.  Co.  w 

G9^§tC(th  3  K«ch.  320,  736  ;  6  lUihv.  Cas. 

Spp  jiliia   EffMa-n   Union  H.   Co,  V. 


Coi*hmni^,  fl  EvrJi.  197* 

{p)  As  to  oiliijera  of  dissolved  companies 
on  aniftlgniimtioii,  aee  26  k  27  Vict»  c,  &2, 
8.  48,  post,  vol.  II. 

(q)  Even  ill  the  absence  of  thi.s  clause, 
it  st^cms  that  the  officer  woiihl  have  been 
liiible  to  Ih?  sued  at  law,  notwithstanding 
procoediiiL's  had  lH?eii  taken  iiitiler  tlio 
statutorj'  p»wt?rs.  See  Mat/or  of  LicJiJirfd 
V.  tShnjmin,  8  Q.  B.  65  ;  MfiHock  v.  Jcn- 
khui,  21  L»  .1.,  CIl  <>5, 

(r)  Where  a  company  desire  to  make 
new  provisions  with  respeel  to  auditors, 
they  may  obtain  a  certifirate  from  the 
Hoard  of  Tmde  for  that  purpose  under  the 
itaihvay  Couifianics  Towers  Act,  1864. 
See  the  Ke^^ilation  of  Kail  ways  Act,  1868, 
31  &  32  Vict.  c.  119,  s.  38,  post,  vol.  IL 
An  nnditor  need  not  he  a  sliarcb older. 
Uh.  s.  11.) 
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Supply  of  sUt«- 
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the  auditors  occurs  during  the  current  year,  the  shareholders  may 
supply  it:  (Sect.  104.)  Ordinary  meetings  for  the  election  of 
auditors  arc  subject  to  the  sanie'provisions  as  ordinary  meetings  for 
the  election  of  directors  :  (Sect.  105.)  The  directors  must  deliver  to 
the  auditors  the  half-yearly  or  other  periodical  accounts  and  balance- 
sheet,  fourteen  days  before  the  ensuing  ordinary  meeting  at  which 
they  arc  to  be  produced  (Sect.  106) ;  and  it  is  the  duty  of  the  auditon 
to  examine  them :  (Sect.  107.)  Accountants  and  other  persons 
may  be  employed  by  the  auditors,  and  the  auditors  may  make 
a  special  report  on  the  accounts,  or  simply  confirm  the  same: 
(Sect.  108.) 

The  principal  enactments  respecting  the  publication  of  accounts 
by  railway  companies  are  contained  in  the  Regulation  of  Railways 
Act,  1868  («).  This  important  statute  provides  that  every  com- 
pany (t),  seven  days  at  least  before  each  ordinary  half-yearly  meeting, 
must  (under  a  penalty  not  exceeding  oL  a  day  for  non-compliance) 
prepare  and  print,  according  to  the  forms  contained  in  the  first 
schedule  to  that  act,  a  statement  of  accounts  and  balance-sheet  for 
the  last  preceding  half-year,  and  an  estimate  of  the  proposed  expen- 
diture out  of  capital  for  the  next  ensuing  half-year.  The  forms  in 
the  schedule,  which  may  be  altered  by  the  Board  of  Trade  with  the 
consent  of  a  company,  are  of  a  very  detailed  character.  They  pro- 
vide for  statements  of  original  and  debenture  capital,  showing  the 
rate  per  cent,  at  which  each  loan  was  raised ;  statements  of  receipts 
and  expenditure  on  capital  account,  showing  the  amount  of  subscrip- 
tions to  other  railways ;  return  of  rolling  stock;  statements  of 
"revenue  account,"  showing  on  the  one  hand  the  receipts  from  pas- 
sengei-s,  merchandize,  and  live  stock,  and  on  the  other  the  expen- 
diture on  sahiries,  law  charges,  parliamentary  expenses,  compensa- 
tion, rates  and  taxes  and  government  duty ;  a  general  balance-sheet 
showing  on  the  one  hand  debts  due  on  Lloyd*s  Bonds,  and  to  other  com- 
panies, and  on  the  other  cash  on  deposit  at  interest,  cash  invested  in 
consols  and  government  securities;  and  a  "mileage  statement"  show- 
ing the  number  of  miles  authorized,  constructed  and  in  actual  work- 
ing respectively  (it).  A  printed  copy  of  the  accounts  must  be 
forwarded  to  the  Board  of  Trade,  and  be  given  on  application  to 
every  person  who  holds  any  ordinary  or  preference  share  or  stock  in 
the  company,  or  any  mortgage,  debenture  or  debenture  stock  of  the 
company  ;  and  every  such  person  may  at  all  reasonable  times,  with- 
out charge,  peruse  the   original  at  the  company's   principal  office. 


(«)  31  k  32  Vict.  c.  119,  s.  3  ct  soq., 
post,  vol.  II. 

{i)  Hy  sect.  *2,  the  temi  ** company" 
means  a  company  incorporated  either  before 


or  after  the  passing  of  the  act. 

(m)  Only  the  more  important  items  are 
selected  for  notice  in  the  text. 
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Any  company  which  acts  in  contravention  of  this  section  is  liable  to 
a  penalty  not  exceeding  50/.  :  (Sect.  4.) 
f         If  any  statement  is  false  to  the  knowledge  of  any  person  who  signs 
^phe  same,  such  person  is  liable  to  fine  and  imprisonment,  or  on  sum- 
^mary  conviction  to  a  penalty  not  exceding  50L :  (Sect  5.) 

The  Board  of  Trade  may  appoint  inspectors  to  examine  into  tlie  ^^j," J^'J?  **^ 
affairs  of  a  company  and  to  report  thereon  upon  application  made  i»*i^*«™- 
^Ay — (1)  directors ;  (2)  the  holdei's  of  not  less  than  two- fifths  of  the 
^■riiK^i^  stock  of  the  company;  (3)  the  holders  of  not  less  than  one- 
^^Bf  of  the   aggregate   amount   of  the   mortgages,  debentures,  and 
debcDtui^  stock  ;  (4)  the  holders  of  not  less  than  two-fifths  of  the 
egale  amount  of  the  guaranteed  or  preference  stock,  provided 
the  preference  capital  issued  amounts  to  not  less  than  one-third 
'  the  whole  share-capital  of  the  Company  :  (Sect.  0.) 
Such  application  must  be  supported  by  e\'idencei  and  the  Board  of 
Traile  may  require  the  applicants  tu  give  security  for  costs  :  (Sect,  70 
Any  director,  officer,  or  agent  refusing  to  produce  books,  *!kc.  or  to 
afford  facilities  for  inspection,  incurs  a  penalty  of  5/,  for  every  day 
during  wljich  the  refusal  continues:  (Sect.  8.) 

The  report  of  the  inspectors  is  to  be  printed  and  to  be  delivered  to 
all  shareholders,  to.  who  apply  for  it :  (Sect  0.) 

Moreover,  an}^  company  itself  may,  by  resolution  at  an  extraordi-  ^JwJ^a*'™'nt 
nary  meeting,  appoint  inspectors,  having  similar  powers  and  duties  W-ector*. 
with  reference  to  the  accounts  of  the  company. 

The  same  act  provides   (by  ss.  11,  12)  that  an  auditor  need  not  in 

any  case  be  a  shareholder,  and  (by  s.  12)  that  the  Board  of  Trade 

may,  "  upon  application  made  in  pursuance  of  a  meeting  of  directors, 

or  at  a  general  meeting   of  the   company/'  appoint  an   additional 

I      auditor. 

H     With  respect  to  loan  capital,  it  is  directed  by  the  Railway  Com ^  Loan  capiiAi 

^■Mjiy  Securities  Act,  1860  (♦c),  that  within  fourteen  days  after  the 

^BlM   of  each   half-year  (y),  every   railway  company  shall  make   an 

account  of  their  loan  capital  authorized  to  be  raised  and  actually 

raised  up   to  the  end  of  that  half-year,  specifying  the   particulars 

described  in  the  first  schedule  to  that  act.     And  the  Board  of  Trade 

may  from  time  to  time  prescribe  the  form  in  which  such  account  is 

^ftto  be  made.     This  loan  capital  half-yearly  account  may  be  perused 

^at  all  reasonable  times,  without  payment,  by  any  shareholder,  stock- 

I holder,  mortgagee^  bond  creditor  or  holder  of  debenture  stock  of  the 
tompany,  or  any  person  interested  in  any  mortgage  bond  or  deben- 
ture fttock.     Within  twenty-one  days  after  tlie  end  of  each  half-year  ^^^^  ^Ktm'f*^ 
jnint'fltock  com* 
Cr)  ^  It  30  Vict.  c.  108,  a.  5  et  scq,  Tiaile    may  appoint  otlicr  days  for   the   **'^***' 

(jf)  By  «JCt,  A,  luU-years  cud  on  30tli      tmdiiig  of  half-years. 
JoiM  ft&d  Sift  December,  tmt  the  Board  of 
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11.  AcwynU(^f 

Company,  and 

their  Andit. 


Feiuilty. 


Rftilway  lU- 


every  railway  company  must  deposit  with  the  Registrar  of  Juint- 
Stock  Companies  in  England  a  copy  certified  and  signed  by  the 
company's  registered  officer  as  a  true  copy  of  their  loan  capital  half- 
yearly  account.  A  railway  company  may  also,  if  they  think  fit, 
deposit  with  the  Registrar  of  Joint-Stock  Companies  in  Scotland,  or 
with  the  Assistant-Registrar  of  Joint-Stock  Companies  in  Ireland,  or 
with  each,  a  like  copy  of  any  loan  capital  half-yearly  account  If 
at  any  time  any  railway  company  fail  to  deposit  with  the  Registrar  of 
Joint-Stock  Companies  in  England  within  the  time  required  such  a 
copy  &s  aforesaid  of  any  loan  capital  half-yearly  account,  they  are 
liable  on  summary  conviction  to  a  penalty  not  exceeding  20L,  and  in 
case  of  a  continuing  offence  to  a  further  penalty  not  exceeding  51.  for 
every  day  during  which  the  same  continues. 

The  accounts  required  to  be  furnished  by  the  two  statutes  of  1866 
and  1868  are  for  the  benefit  chiefly  of  the  shareholders,  although  the 
Board  of  Trade  has,  as  we  have  seen,  considerable  control  over  them. 

It  is  further  provided  by  the  Regulation  of  Railways  Act,  1871  (z), 
that  railway  companies  must  annually  prepare  returns  of  capital 
traffic  and  working  expenditure,  and  forward  the  same  to  the  Board 
of  Trade  within  fourteen  days  after  the  first  ordinary  meeting  held  in 
each  year. 


IS.  Rtmtdiucif 

CrtdiUm  am  i  nU 

SharrMden, 


12.  Remedies  of  Creditors  against  Shareholders. 

We  have  already  remarked  that  a  railway  company  are  incorpo- 
rated by  the  special  act.  As  a  corollary  from  this,  they  are  at  com- 
mon law  amenable  to  such  judgments  as  may  be  given  against  them 
in  any  suit,  in  respect  of  the  corporate  property  (a)  only,  and  not  as 
corporators  individually.  Even  at  common  law,  however,  individual 
corporators  could  after  a  judgment  against  their  corporation  which 
remained  unsatisfied,  be  made  liable  to  creditors,  in  respect  of  cor- 
porate property  remaining  in  their  hands,  by  the  procedure  of  scire 
facias.  And  in  analogy  to  this  procedure,  in  cases  where  a  share- 
c.  Act,  8. 86.  holder  has  not  paid  up  the  full  amount  of  his  shares,  the  Companies 
Clauses  Act  of  1845  enacts,  that  if  any  execution  be  issued  against 
the  company,  and  there  cannot  be  found  sufficient  whereon  to  levy 
such  execution,  then  such  execution  may  (by  order  of  the  Court  (6), 


[z)  34  &  35  Vict.  c.  78,  post,  vol.  II. 
And  SCO  Chap.  IX.,  "Jurisdiction  of  the 
lioard  of  Trade." 

(rt)  For  the  extent  of  the  liahilily  of  the 
corporate  propel  ty,  see  Chap.  111.,  sect.  7, 
poet. 

(b)  The /aifidavits  on  which  the  motion 


id  made  should  be  intituletl  in  the  originil 
action.  E*l\cnrds  v.  Kilkenny^  <frc,  R.  Co., 
3  C.  B.,  N.  S.  786,  787.  As  to  the  mffi- 
cienoy  of  tlic  affidavits,  see  S.  C.  and 
Wyatt  V.  JJarcnth  Valley  R,  Co.,  2  C.  B., 
N.  S.  110  ;  jRidgway  ▼.  Security  Mutual 
Asiurancc  Society,  18  C.  B.  666. 
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to  be  made  after  notice  given  to  the  shareholder)  (c)  be  issued  against 
any  of  the  shareholders  (d)  to  the  extent  of  their  shares  not  then 
paid  up ;  and  the  execution  creditor  may  inspect  the  register  of 
shareholders,  to  ascertain  the  names  of  the  shareholders  :  (8  &  9 
Vict  a  16,  s.  36.)  And  it  is  further  provided  by  the  Rules  of  the 
Supreme  Court,  1883,  Order  XLIL,  Rule  23,  that  "where  a  party  is 
entitled  to  execution  against  any  of  the  shareholders  of  a  joint  stock 
company  upon  a  judgment  recorded  against  such  company  .  .  .  the 
party  alleging  himself  to  be  entitled  may  apply  to  the  court  or  a 
judge  for  leave  to  issue  execution  accordingly,  and  such  court  or 
judge,  may,  if  satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect,  or  may  order  that  any  issue 
or  question  necessary  to  determine  the  rights  of  the  parties,  shall  be 
tried  in  any  of  the  ways  in  which  any  question  in  an  action  may  be 
tried,  and  in  either  case  such  court  or  judge  may  impose  such  terms, 
as  to  costs  or  otherwise,  as  may  be  just." 

The  provisions  of  the  Companies  Clauses  Act  as  to  the  power  to 
issue  executions  against  a  shareholder  being  substantially  the  same 
as  in  those  statutes,  where  it  was  decided  to  be  necessary  to  issue  a 
scire  facias  (e),  it  was  held,  before  the  promulgation  of  this  rule,  to 
be  the   proper  course  to  apply  for  a   scire  facias,  in  cases  under  scire  ftcUa. 
sect.  36  (/),  although  the   Court  had  power  to  issue  an  execution  in  ou^^^"^}^' 
the  first  instance,  without  any  scire  facias  (g),  and  it  would  allow 
execution  to  issue  at  once,  without  a  scire  facias,  at  the  instance  of  the 
shareholder  (A).     In  one  case,  a  railway  company  holding  shares  in 
another  company  which  had  failed  to  pay  a  sum  of  money  as  ordered 
by  the  Court,  was  allowed  a  short  time  to  show  cause  against  the  writ 
of  execution,  and  the  scire  facias  was  dispensed  with  (i).      It  was  Diacretion  of 
settled,  however,  that  the  Court  was  not  bound  to  issue  a  scire  facias 
under  sect.   36,  but   might  exercise  a  judicial   discretion   in    the 

(r)  Where  the  notice  to  the  shareholder  L.  M.  &  P.  712  ;  Devcrcux  v.  Kilkenny  7?. 

diimed  more  than  the  plaintiff  was  entitled  Co.,  5  Exch.  834;  S.  C,  20  L.  J.,  Ex. 

to  cham  the  shareholder  with,  and  he  37  ;  1  L.  M.  &  P.  788 ;  Kilkenny  K  Co. 

tendered  the  amount  claimed  under  pro-  v.  Feilden,  20  L.  J.,  Ex.  HI.     In  Hit' 

test,  the  rule  nisi  for  a  scire  facias  was  china  v.  Kilkenny  II,  Co.,  15  C.  B.  459, 

discharged  with  costs.     ScoU  v.  Uxbridge  the    affidavit  of  due  diligence  was  held 

and  Rickmanstcorth  JR.  Co.,  35  L.  J.,  C.  P.  sufficient.     Sec  also  Nixon  v.  Saw4^  Co.y  25 

293  ;  1  Harr.  &  Ruth.  621.  L.  J.,  Ex.   249  :  Rastrick  v.  Derbyshire, 

(</)  This  means  shareholdcre  at  the  time  dx.  Co.,  9  Exch.  149. 
of  the  shcriflTs  return  nulla  bona.    Nixon  (g)  See  Devcrtux  v.  Kilkenny  R.  Co.,  5 

T.  Green^   11  Exch.  650;  27  L.  J.,  Ex.  Exch.  834  ;  Rigby  v.  Diihlin  Trunk  Con- 

W9.     Concuirent  writs  of  scire  facias  may  necting  R.  Co.,  36  L.  J.,  C.  P.  283. 
imie  against  several  shareholders.    Nixon  (h)  Burke  v.  Dublin  Trwnk  Connecting 

T.  Brtncnlow,  26  L.  J.,  Ex.  12.  R.  Co.,  37  L.  J.,  Q.  B.  60  ;  L.  R,  3  Q.  B. 

Je)  See  Crow  v.  Laxce,  6  M.  &  W.  217,  47. 
I  other  cases  cited  in  Eitchina  v.  Kil-  {i)  HeaUy  v.  Chichester  and  Midhurst 

imnyR,  Co.,  infra.  R  Co.,  L.  R.  9  Eq.   148  ;  39  L.  J.,  Ch. 

(/)  HUchins  V.   Kilkenny  R   Co.,   10  387. 
a  B.  160;  S.  C,  20  L.  J.,  C.  P.  81';  1 
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c^^a^ii  matter  (k),  cases  seemingly  to  the  contrary  being  merely  taken  to 
•^^  mean  that  where  the  creditor  had  a  just  claim  the  Court  could  not 
refuse  to  enforce  it  (/).  A  vague  suggestion  of  fraud,  or  that  Parlia- 
ment has  been  imposed  upon  by  false  recitals  in  the  special  act,  would 

^\'  ^'S'^l    not  induce  the  Court  to  withhold  the  writ.     This  is  the  result  of  Lee 

JornngtonSmLo,  ,       , 

V.  Biule  and  Torringtoii  R,  Co.  (in),  in  which  Willes,  J.,  in  reviewing 
the  authorities,  observed  : — 

'*  Tho  scire  facias  is  not  a  writ  of  right  to  bo  obtained  as  of  course ;  bat  it  it  of 
right  wlieucver  the  Court  is  satisfied  that  there  is  proper  and  just  ground  for 
allowing  it  to  issue.  Aud  I  apprehend  t!iat,  where  there  is  a  prim&  facie  l^gal 
claim  which  is  sought  to  bo  enforced  without  vexation  or  oppression,  and  the 
plaiiitilf  is  not  iu  the  same  position  as  the  person  against  whom  he  seeks  to  hftve 
execution,  tho  CouH  is  bound — in  tho  exercise  of  a  judicial  discretion,  even 
though  there  may  be  circumstances  iu  the  case  which  incline  them  to  look  with 
disfavo\ir  un  the  ai>]>lication — to  grant  the  rule,  iu  order  that  the  matter  may  be 
fully  discussed.  In  so  doing  the  Court  in  no  degree  prejudges  the  matter,  bat 
leaves  it  o|>on  to  any  substantial  answer  either  at  law  or  in  equity." 

Such  being  the  previous  practice,  the  rule  of  Court  above  men- 
tioned appears  to  alter  it,  first  by  the  abolition  of  the  action  of  scire 
facias  as  a  separate  procedure,  substituting  for  it  a  mere  order  for 
trial  of  an  issue,  and  secondly  by  extending  the  discretion  of  the  Court 
in  determining  whether  execution  shall  issue  at  once  on  motion,  or 
wlietlier  the  trial  of  an  issue  shall  first  be  had.  The  cases  prior  to  the 
rule,  therefore,  will  be  of  diminished  value,  but  as  they  may  still,  to 
some  extent,  guide  the  exercise  of  the  discretion  of  the  Court,  they  are 
now  appended,  as  follows  : — 

Cases  prior  to  the  Rale  o/1883. 

In  a  case  where  paid-up  shares  were  allotted  to  bankers  merely  as 
security  for    an   overdrawn   account,  the    Court,  though  clearly   of 
opinion  that  the  bankers  were  not  liable  (?>),  allowed  the  writ  to  go, 
in  order  that  the  question  might  l>e  tried  in  error  (o). 
Kiegit.  A  party  who  had  recovered  judgment  against  the  company  was  not 

precluded  from  issuing  execution  against  shareholders,  though  lands 
of  the  company  had  been  delivered  on  elegit,  if  the  proceeds  of  tho 
lauds  were  insufficient  to  pay  the  debt  ( p).  But  if  a  sum  certain  had 
been  actually  received  from  the  rents  of  the  land  extended  under  tho 
elegit,  scire  facias  only  issued  for  the  residue  of  the  debt.     And 

{k)  Morrhac  v.  Rnwil  Jiritish  Hank,  26  (m)  L.  R.,  6  C.  P.  576  ;  40  L.  J.,  C.  P. 

L.    J.,  C.    P.    62;    Hill  v.    I^wdon  and  285. 

Cuujitff  Assurance  Co.,  26  L.  J.,  Ex.  8y.  {n)  See  Carrie,  Ex  parte,  32  L.  J.,  Ch. 

(/)  IVr  Willos,  J.,  ill  Smtf  v.  Uxhridgc  57. 

and  Hickmnnsv:vrth    11.    Co.,    ul»i    supra.  («)  GueM  v.  Worcester,  cCr.  R,   Co»,  3S 

Sec  uls<»  Slirimpton  v.   HidinotUh  R.   Co.,  L.  J..  C.  P.  23  ;  L.  R.,  4  C.  P.  9. 

L.  K.,  3  C.   P.  80  ;  llmlaj  v.  Chichester  {p)  R.  v.  Derbyshire,  d-c,  R.  Co,,  3  E. 

and  Midhxirsl  R.  Co.,  ubi  supra.  A;  H.  784. 
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lere  no  sum  had  be^n  received,  aud  tlie  only  means  of  satisfying 
|llie  debt  arise  from    the  future   rents,  the   Court   would   probably 
^rrnit  the  scire  facias  to  issue,  unle^ss  the  rents  were  ample  and  soon 
fall  due  {(A     In  a  case  (r)  in  which  a  creditor  obtained  a  rule  Execution  on 

»'/■  *  r      -  r  *  '  1111  i»       goodti  of  com- 

iisi  for  scire  facias  for  execution  agamst  a  shareholder,  and  it  pa^r. 
ippeared  that  the  company  was  in  process  of  being  wound  up,  and 
aat,  though  it  had  no  property  against  which  execution  could  i^sue, 
lai^  sum  stood  to  the  credit  of  the  official  manager,  the  Court 
'  ealarged  the  rule  until  it  should  be  ascertained  whether  this  sum  could 
be  made  available  for  satisfaction  of  the  judgment  Subsequently,  it 
appeared  that  this  sum  could  not  be  made  availablo  till  after  the  final 
deter minatioQ  of  disputes  between  different  [classes  of  contributories, 
and  that  there  was  no  prospect  of  these  disputes  being  determiued 

IfiriihiD  any  de6uite  time  ;  and  it  wiis  held,  that  the  existence  of  funds 
Which  might  ultimately,  under  the  windiug-up  acts,  be  made  avail- 
able for  payment  of  the  debt,  was  no  bar  to  the  creditor  proceeding 
tinder  sect.  3G,  and  the  Court  made  the  rule  absolute.  And  it  was 
lield  in  a  more  recent  case  that  the  Court  had  jurisdiction  to  order 
the  scire  facias  to  issue,  although  there  is  property  of  the  company 
which  has  not  been  taken  in  execution,  if  such  property  was  not 
sufficient  to  satisfy  the  debt  of  the  judgment  creditor  (s). 

It  was  held  no  answer  to  an  application  to  the  Court  of  Common  Appiicntion  by 

*«•  J*  .-.  .  11111  ^        f^  f  jr\  aevefiil  crudiian 

Flexts  for  a  scire  facias  against  a  shareholder,  that  the  Court  ot  yueeu  s  affaturit « 
Bench  had  ordered  execution  to  issue  without  a  scire  lacias  agaiust 
the  same  shai'eholdor,  at  the  suit  of  another  judgment  creditor  of  the 
company,  and  no  payment  had  been  made  or  tendered  under  such 

» order  (t).     Where,  pending  a  rule  for  a  scire  facias  against  a  share- 
holder, obtained  by  one  creditor  of  the  company,  a  second  rule,  ob- 
tained by  another  creditor  against  the  same  shareholder,  was  made 
absolute,  and  uuder  the  second  rule  he  paid,  before  execution  issued 
against  him,  all  that  was  due  upon  his  shares,  it  was  held  that  the 
.      first  nde  must  be  discharged  (without  costs)  (u).      And  so  where, 
^kfter  rule  nisi  granted,  the  applicant  obtained  satisfaction  of  his  judg- 
Binent  by  means  of  rules  against  other  shareholders  {x).     But  although 
B  writs  might  be  issued  against  several  shareholders  at  the  same  time, 
the  CJourt  refused  to  issue  a  further  writ  against  a  shareholder  who 
had  already  satisfied  a  preceding  writ  up  to  tlie  full  amount  of  his 


name 
isliolilcr. 


)jtddi*07t  T.  TnJ^,  n  Exch.  250. 
,  J  Mkdbrfu{€  V.  Stujo  R,   Co.,   4   E.  & 
.'it©  ;  md  ii?c  FalrnfT  v.  Jvdicc  tnsttr* 

!  Cb,  se  L.  J..  Q.  B*  73. 
(•>  lyhxmmhe  It,  Co,  v.  Lord  Poltimcn, 
i.  B.,  Z  C,  l\  288  J  37  L  J.,  C.  P.  86. 


36  L  X,  C.  P,  282. 

{n)  Ibid. 

(J-)  Ibid. 

(V)  Kerftjjgftnn  r.  Diihlin  Trurd\  ttr,  iJ, 
Co.,  L.  a,  3  Q.  B.  i7  ;  37  L.  J.,  Q,  a 
50.  Soe  altfo  Ni^ton  v.  BroivnIoif\  26  L,  J», 
£x.  273  ;  27  L.  J.»  Ex.  Hm.    A&  to  inter* 

o  2 
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11.  Remedies  of 

Cri^iton— Scire 

facicu. 

Director 


A  director  himself,  ivhen  so  appointed  by  the  special  act,  was  held 
liable  oii  a  scire  facias  up  to  the  amount  of  shares  which  constitute 
the  director's  qualification,  although  no  register  of  shareholders  had 
been  created  (z). 


ference  by  a  Court  of  Equity  to  restrain 
procceilings  ajzainst  a  shareholder  upon  a 
judgment  collusively  obtained  against  a 
comimny,  see  (Jrccn  v.  H'ixon,  27  L.  J., 


Ch.  819  ;  ffom  ▼.  KiVcenmj  R.  Co.,  1  Kay 
&  J.  399  ;  24  L.  J.,  Ch.  241. 

(2)  Portal  V.  Emmens,  L.  R.,  1  C  P.  D. 
664,  affirming  decision  below,  ib.  201. 


CHAPTER  III. 


RAaWAY   INVESTMENTS, 


1. 
Ik 


LtiUr$  of  Allohmni  mid  Scrip  , 
Th^  StiifiMirtf  of  Shares  ,  ,  . 
€>aM»  m^  SharthiAiUi^  .  *  .  . 
Tfwi^^  iff  ShattM  .  .  ,  , 
^crftiturt  of  Shares    »     •     .     . 


PAOE 

85 

80 

93 

103 

112 


f*   Tm0i4: 4>n  Ih^  SUxk  Kcchancfe    .  113  ^   IL  AiUitiomil  Capital 


7*  Mortgages,  BmuUt  DehetiturtSf 

lie 121 

8.  inetjal    Borrmjthi^  i      Uoy^fst 

Bmidii 131 

9.  The  AcU  of  1800-7    ....  136 
10.  Inwdments  by  TruHhem       .     .  137 

.     .     *  13S 


L 


1.  UUa^of  Altai' 

i^tmt  a^d  Scrip, 


Letters  of  Allotment  and  Saip. 

Ix  the  early  days  of  railways,  previous  to  the  passing  of  the  railway 
bill  through  Parliament,  the  inaDaging  or  provisional  committee 
usually  issued  letters  of  allotment,  and  subsequently  scrip  certificates 
of  shares,  previously  to  the  passing  of  a  railway  hill  tlirough  Parlia- 
ment, and  whatever  doubts  were  once  entertained  with  respect  to  the 
legality  of  the  practice,  these  scrip  certificates  soon  came  to  be 
publicly  sold  at  the  Stock  Exchange  (a),  although  the  Committee  of 
the  Stock  Exchange  did  not  recognise  any  dealing  in  the  letters  of 
^lotment*  In  more  modern  times,  however,  it  has  become  tlie  prac* 
tice  to  defer  issuing  the  letters  of  allotment  till  after  the  passing  of 
the  bilh 

The  purchasers  have  usually  no  legal  transfer  made  to  them  by  the 
vendor,  or  the  parties  who  issued  the  scrip,  but  the  transaction  is 
completed  by  payment  of  the  purchase-money,  and  the  handing  over 
the  scrip  ;  and  these  purchases  are  very  frequently  made  for  the  mere 
cbance  of  selliDg  the  scrip  at  an  advanced  price  ;  and  in  many  cases 
tncli  speculations  would  not  be  entered  into  if  the  purchasers  were 
obliged  to  incur  the  expense  of  stamps,  and  a  proper  legal  assignment 
■   of  the  scrip. 

I       Executory  contracts  for  the  sale  of  letters  of  allotment  and  scrip  ^"^'J^^J^i^ 
I  are  legal,  and  may  be  enforced  (6).     Such  contracts  need  not  be  in  uf  «ciii»ftnsiegftL 

lip 


I 


(•)  £ond«m  Orand  Jundum  R.  (h,   v. 
"      MM.  2  M«    &  G.    ea9 ;    Jadtson   r, 
r,  1  lUilw.  Cm.  372 ;  S.  C,  4  Beav. 


(*1  An  aJ^liAn  Um  for  non  delivery  of 
ndtwaY  ttcnn.  Tempest  v.  Kilncr,  2  C. 
a  900;  S  D.  fr  L  407.    Aad  t^  broker 


tnikj  prove  in  hankruptcy.  Ajfaumt  hit<  cus- 
tomer, for  losses  uc'JisiniitMi  by  noii-coni- 
plcliou  of  a  contrnct  for  Xlm  ]mvv\iasc  of 
such  Bcrip.  £x  pttrU  BarUm,  1  De  Ocx, 
3HJ.  See  iilijo  Ex  varU  Norton^  11  Jur, 
69d« 
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«e£^&rt^  writing,  as  they  do  not  relate  to  an  interest  in  land,  nor  to  goods 
within  the  Statute  of  Frauds  (c) ;  but  when  reduced  into  writing 
they  are  liable  to  stamp  duties  (rf). 
SriSttcradrJSSt?       ^^  '*^^  ^^^^  '*^*^^  *'^*^^  ^*^^  inevQ  possession  of  letters  of  allotment,  or 
©erUflSidi!^^     scrip  certificates  of  shares,  gives  a  prim&  facie  ownership,  for  certain 
purposes,  to  the   holders  (e).      Thus  the  owner  of  scrip  certificates 
has  been  allowed,  on  his  own  behalf,  and  on  behalf  of  other  pro- 
prietor of  scrip  certificates,  to  file  a  bill  in  equity,  to  restrain  the 
directors  of  a  company,  which  had  issued  the  scrip,  from  misapplying 
the  funds  of  the  company  (/). 
serip  Mrtiflcfttes       The  practice  being  such  as  we  have  described,  it  frequently  happenSy 
for  certain  pur-    that  in  the  interval  between  the  issuing  of  the  scrip  certificates,  and 
writing,  the  period  when  it  is  called  in  for  the  purpose  of  being  registered,  the 

scrip  certificates  pass  from  hand  to  hand  on  the  Stock  Exchange,  and 
are  the  subjects  of  the  ordinary  contracts  which  take  place  in  the 
share  market.  After  the  special  act  is  obtained,  many  railway  com- 
panies have   been  accustomed  to  register  these  holdei's  of  scrip  as 

•ndthchoidws    shareholders,  without  inquiring  whether  they  were  the  original  sub- 
arc  regl8t«Fed  by  iii«iV  •  i»  11  i»« 

theconii«nyM  scribcis  wlio  had  obtamod  the  scrip  and  signed  the  preliminary 
contracts,  or  not ;  and  thus  the  registry  of  the  shareholders  has  been 
made  in  numerical  order,  as  the  scrip  is  brought  to  the  company's 
office,  and  not  with  reference  to  the  numbers  of  the  shares  allotted, 
as  denoted  on  the  face  of  the  scrip  certificates.  The  legality  of  this 
proceeding  was  questioucd  in  some  cases,  but  it  was  determined, 
that  parties  once  registered  as  shareholdei*s,  under  such  circum- 
stances, are  liable  to  pay  tlie  calls  on  the  shares,  although  they  had 
never  signed  the  preliminary  contracts,  or  obtained  any  legal  transfer 
of  the  scrip  from  the  original  allottees  of  the  scrip  (^).  These  de- 
cisions appear  to  be  applicable  to  the  provisions  in  the  Companies 
Clauses  Consolidation  Act,  with  respect  to  the  registration  of  shares ; 
and  it  may  now  perhaps  be  assumed,  that,  if  the  holders  of  scrip  apply 
to  the  company,  and  are  registered  as  shareholders,  they  thereupon 
become  liable  to  pay  all  subsequent  calls  (A),  so  long  as  the  shares 
remain  registered  in  their  names. 

(c)   Walker  v.  BarthtU  18  C.  B.  845.  Valencia  R.  Co.,  16  Jur.  809. 

(rf)  Hy  the  SUimi>  Act,  1870  (33  k  34  {j)  Binningham  and  Thames  Jundion 

Vict.  c.   97)  and  sched.    tit.    "  Contract  R.  Co,  v.   Locke,   1   Q.    B.  256  ;  LaiuUm 

Note,"  the  duty  is  one  ]>enny.     By  sect.  Grand  Junction  R.  Co.  v.  Frteinan,  2  Mvi. 

09  of  tlmt  act,  the  duty  may  be  denoted  k  G.   606  ;  2  Kailw.   Cas.  468  ;  SatM  ▼. 

by  an  adhesive  stamp.     The  ])enalty  for  Graham,  1  Q.  B.  271. 

making  an  unstamped  note  is  20/.,  and  no  (A)  Cheltenham  and  Great  WcsUm  Union 

brokerage  is  recoverable  unless  the  note  be  R.  Co.  v.  Daniel,  2  Q.  B.   292  ;  S.  C,  2 

stamped.  Bailw.  Cas.  728  ;  Sheffield  and  Afanchester 

(0  See  Dali/  v.  Thompson,  10  M.  k  Vi\  R.    Co.   v.    Woo^lcock,  7   M.  &  W.   584 ; 

309  ;  Jlcseltiac  v.  Siyfjcrs,  1  Excli.  856.  S.    C,    2    Bailw.    Cai.    622.     Where    an 

(/)  Bagshaw  v.  Eastr/rn  Union  R.  Co.,  allottee  sold  scrip  in  the  market,  and  after 

19  L.  J.,  Ch.  410  ;  7  Uaiv,  114  ;  2  Macn.  the  company  had  obtained  their  act,  and 

k  Cord.    389;  and  see  Re  Maiirid  Mnd  in  default  of  the  holder  of  the  scrip  coming 


fn  all  the  cases  above  mentioned,  the  company,  without  offering 
any  objection,  registered  the  scrip,  and  placed  the  names  of  the 
{buldors  on  the  re^ster;  and  under  the  Companies  Clauses  Consoli- 
dation Act  (8  &;  9  Vict,  c.  IG,  s.  8,  post,  App.),  sucfi  a  step,  when 
ken,  seems  to  constitute  the  party  a  shareholdor.  But  a  question 
different  kind  i>>  rai^ied,  if  a  comprujy  .sliooM  refuse  to  register  the 
[mere  holder  of  scrip  certificates,  he  not  being  the  original  allottee  of 
ip.  It  is  obvious,  that  in  some  cases  it  may  be  of  the  utmost 
ince,  that  a  company  should  be  able  to  compel  the  parties, 
who  signed  the  preliminary  contracts,  to  come  in  and  register  them* 
ielves  as  shareholders  ;  and  accordingly  the  authorities  show  that  the 
oompaay  are  not  without  a  remedy  in  such  a  case  (/),  It  seems  tliat 
after  ibe  special  act  is  obtained,  the  company  may,  without  the  con* 
mu%  of,  and  even  without  communication  with  the  original  allottees 
toiiert  their  names  iti  the  registry  of  shares  (A),  Being  thus  con- 
•tiluted  shareholders,  the  allottees  are  made  liable  to  pay  all  calls, 
allhough  they  may  have  sold  the  scrip,  bon&  fide,  in  the  market  (l). 

But  w*here  the  subscription  contract  has  not  been  signed,  and  the 
Lliabilitv«  if  any,  arises  upon  scrip  issued  after  the  passing  of  the  act, 
is  different.  Thus  the  holder  of  "  provisional  scrip  certifi- 
bearer  *'  is  under  no  obligation  to  register,  and  upon  disposing 
of  hm  certificates  in  the  market  is  entitled  to  have  his  name  taken 
off  the  register  of  shareholders^  in  event  of  the  company  having  put 
it  on  (m).  And  where  the  plaintiff,  upon  a  prospectus  stating  that 
Dpon  registration.  "  of  which  due  notice  would  be  given,"  the  scrip 
would  be  divided  into  shares*  applied  for  and  paid  a  deposit  on  the 
Ecrip,  but  received  no  notice  of  registration,  it  was  held  by  Lord 
Hatlierley,  C,  that  he  was  entitled  to  liave  his  named  removed  from 
Ibe  legbter  of  shareholdei-s  (n). 
Il  is  settled  by  Household  Insurmice  Co,  v.  Grant (o),  that 
there  must  be  notice  to  the  allottee  in  order  to  bind  him  to 


Thamcn  Tunnd  M.  Co,  Y-  tSftMim,  G  K  k 
C.  341  ;  0  a  ^  R.  278. 

(l)  Bmhc  V.  Lti'hmae,  I„  R.,  6  Q,  B. 
297  ;  40  L.  J.,  Q.  B,  m. 

{I)  Myiland  Ortai  Weisictn  IL  Co.  v. 
ftorthn.  Hi  M.  At  \\\  804  ;  5  lluilw.  Cus, 
76  ;  16  L.  J.,  Ejt.  16tj  ;  NUon  v,  Mrawn- 
Utc,  2*i  U  J..  Ex,  272;  27  L.  i.,  Ex.  500, 

{)ii)  JCiff'tao  w  Ihf/jlhtr  Tnmk Connrctimj 
JL  Ok,  L.  \l,  iJ  K<|,  KH2  ;  18  L.  1\  tt/H  ; 
approved  by  Lord  Hatlierley,  C,  in  M*Ii* 
icraith  V.  Sanu  Co.,  id)i  iiifrsi. 

{n)  M' 11  wraith  \\  Duhlin  Tntak,  *tf, 
Co.,  L.  R,  7  t;h.  134  :  41  L.  J.,  CIl  262  ; 
alliriniug  Lord  KoiiiilJy,  M,  U.  rroliubly 
the  pkintiir  woidd  liavo  been  liable  a^  u 
coJitribut'Jty  iu  this  cwso. 


m  to  Im  regifftenHl>  caused  tiiiusclf  to  be 
r«fterpd  ^  the  owner  of  the  stuucs  and 
jMid  the  cnlU,  ^nd  fiub^tequently  sold  the 
ihftrva  in  tJi6  njarket,  Sir  J.  Wtf^m, 
V.'C,  li^hl,  that  he  was  a  truatw;  for  the 
parrliAwrr  of  the  scrip,  and  wa.i  Imnnd  to 
•fxiotitit  to  iiim  for  the  proceeds  of  the  sale 
oC  the  ftltares.  Btckilt  v,  Bitlborouffk,  10 
1*   J..   Ch.   622;    14  Jur.  238;   SHarv, 

|i:J  Tlic  uMei"  AuthontitiS  aa  to  the  mode 

ij>j^  To  receiver  ChuIIs  agnin^i  sm 

£il>er,  wlio   has  never  been 

rpjgUttxtd,    Jtre    Kiduylltf   Cnnnt    Co,    v. 

iHifV,  ^   Pric«»  93 ;  Grcai  AW/A  of  Eng- 

lamdR,  C  "   '  '>dph,  1  M.  k  W.  243  ; 

S.   t\  1  431  ;    Witt  London 


Dut  tlie  eompAny 
Hjfty  rpfiiiic  t^ji 
rcfjister  Jiuclj 
li«»Mers,  and 
]iTact?  tlic  riamen 
Ml  lh»'  original 
.iUottec«  on  Uie 
rvgiatry. 


Orlginalnllottc(?« 
liy  th«  eoniiiatiy. 


Contract  <r»m.- 
plete  by  iioiting 
of  htler ; 
ll.ni^hoid  Fir* 

/ru^t!  ranee  Co*  v. 


it  iV    t. 


13  U  J.,  C^   B.  68  J 


{0}  k  IL,  4  Kx.  D,  216 ;  48  L.  J.,  Ex. 
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^miS^THd^siri^  take  shares  (ji),  yet  a  letter  of  allotment  is  sufficient  notice  if  posted, 

whether  it  actually  reach  the  allottee  or  not. 

A  change  In  the        If  a  subscriber  for  shares  executes  the  subscribers'  contract,  Rivioff, 

scheme  orlgi-         ,       .  .  ,  .  .  i       '    i  i 

^//nSrrSSae  ^^  ^^  usual)  extcnsivc  powcrs  to  the  managing  committee,  he  is  bound 
iriottSftiom the  ^y  *^^®  provisions  of  the  act  which  is  ultimately  obtained,  even  if  it 
j^JJ^idL^  should  authorize  a  scheme  very  different  from  that  which  was 
originally  contemplated.  Thus,  where  the  subscribers*  contract  was 
for  forming  a  company  to  make  a  railway  from  Dublin  to  MuUingar, 
and  thence  to  Athlone,  and  authorized  the  directors  to  do  all  the 
transactions  necessary  for  forming  a  railway  from  Dublin  to  Mul- 
lingar  and  Athlone,  and  bound  the  subscribers  to  submit  to  such 
regulations  as  might  be  imposed  by  the  legislature;  and  the  act 
afterwards  obtained  empowered  the  company  to  buy  and  work  a  canal 
from  MuUingar  to  Athlone,  and  to  make  a  railway  from  Dublin  to 
MuUiugar  only,  it  was  ruled  that  the  undertaking  sanctioned  by  the 
act  was  not  so  different  from  that  pointed  out  in  the  subscribers'  con- 
tract as  to  reheve  the  subscribers  from  being  bound  by  it  {q).  These 
decisions  are  the  more  imporUint  because,  as  we  shall  see  hereafter,  if 
the  name  of  a  party  is  once  properly  placed  on  the  register,  the  Com- 
panies Clauses  Act  imposes  on  him  the  duty  of  paying  calls,  just  as 
if  he  had  expressly  agreed  to  pay  them  ;  and  it  seems  to  be  no  defence 
to  an  action  to  recover  the  calls,  to  say  that  the  transaction  was 
originally  tainted  with  such  illegality  as  would  have  afforded  an 
answer  to  an  action  brought  on  an  executory  contract  (r). 
i[the  Mhemo  be  When  a  managing  committee  fail  altogether  in  their  application 
iSSttoM  nSy*be  ^^^  parliamcntarv  powers,  it  may  become  necessary  to  ascertain  what 
tk)nVf  the^ex'  rcmcdies  are  available  against  the  parties  who  have  executed  the 
penacs  Incurred,  subscribers'  coH tract,  to  meet  the  necessary  expenses  incurred  by  the 
committee,  in  the  prosecution  of  the  scheme.  In  cases  of  this  descrip- 
tion, the  subscribers'  contract  must  be  referred  to,  to  ascertain  the 
rights  of  the  parties,  and  proceedings  may  be  instituted  to  carry  the 
provisions  contained  therein  into  effect  (s).  And  in  cases  where  the 
party  applying  for  shares  has  failed  to  execute  the  subscribers*  con- 
tract, ur  to  pay  tl)e  deposit,  it  depends  upon  the  terms  of  the  contract, 
as  they  are  to  be  collected  from  the  prospectus,  taken  in  connection 
with  the  written  application  made  for  shares  and  the  lettei's  of  allot- 
ment, whether  the  managing  committee  can  recover  damages  for  non- 
219 — C.  A.,  overruling  British  and  Amcri-  v.  Jirownloxc^  26  L.  J.,  Ex.  272  ;  27  L.  J., 
can   Tclrtjraph  Co.  v.  Cahon,  L.  K.,  6  Kx.       Y.x.  509. 

108.  (r)   JFcst   Coniwall  R.   Co.  v.  MwcaU^ 

(;>)  GunrCa  CV/.v,  L.  K.,  3  Ch.  40.  15  Q.  B.  521  ;  19  L.  J.,  Q.   B.  479,  per 

iq)  Midland   Great    Western  H,    Co.  v.       Lord  Campbell,  C.  J. 

Cordon,  1(5  M.  &   W.  804  ;  5  Riiilw.  Cns.  {s)   Watts  v.  Salter,  in  error,  10  C.  B. 

•   7G  ;  16  K  .1.,  Ex.  166  ;  Cork  and  Yomjhal      477  ;  Milletl  v.  Browne,  2  H.  &  N.  887 ; 

Ji.  Co.  V.  Vaterson,  18  C.  13.  414  ;  Kixon      Ew  jKirtc  Mowatt^  1  Drew.  247. 


SECT.  2. — REGISTRY  OF  SHARES. 


B9 


lymcnt  of  the  deposits  (0-     To  support  snch  an  action  it  is  necessary  i'"*  *^"^  mtjnftg- 

^  *  .  «  »  "^       lug  COlllUiilttfe 

bat  tbe  managing  coratnittee  should  have  acted  with  good  faith  ;  for  in'ist  act  wuh 
would  Ij6  an  answer,  if  it  appeared  that  the  contract  to  pay  the  '^"^^  *'*""*'5,  , 

'  *  *-  IV  recover  ]irrUiiiU 

ab««criptian  waa  obtained  by  means  of  false  or  wilful  inisreprefienta-  n«iry  «n^»>»<:«- 
ions  or  misstatements,  as  to  the  affairs  of  the  projected  under- 
tiog  (tt). 

Wbere  the  defendant  by  letter  requested  the  committee  of  a  com- 
pany to  allot  him  a  certain  number  of  shares  in  the  undertaking,  and 
thereby  undertook  to  receive  the  same  or  any  less  number,  and  to 
pay  the  deposit  and  execute  the  parliamentary  contract  and  agree- 
rveot  when  required,  and  in  answer  to  this  application  he  received  a 
etter  from  the  company  allotting  him  certain  shares,  hut  this  letter 
WAS  headed  "  not  transferable  i''  it  was  held  that  this  term  quahfied 
be  acceptance,  and  that  the  two  letters  together  did  not  constitute 
ly  contiiict     Tbe  ground  of  tliis  decision  was,  that  the  proposal  on 
lu  part  of  the  defendant  w^as  for  an  absolute  and  unqualified  allot- 
aent  of  sbaxes ;  and  the  proposal  and  acceptance  not  being  ad  idem, 
fallowed  that  there  was  no  binding  contract  between  the  parties  (^). 


2.  The  Begistry  of  Shares, 

The  special  act  prescribes  the  amount  of  the  capital  of  the  com- 
Qy,  and  the  register  of  shareholders  may  he  formed  eitlier  as  soon 
as  the  act  has  received  the  roj^al  assent,  or  within  an  indefinite  time 
alierwards  (y).  We  have  seen  that  it  is  the  pnictiee  to  register  the 
names  of  the  holders  of  the  scrip  certificates,  but  that  the  company 
have  the  option,  if  tltey  elect  to  exercise  it^  of  placing  the  names  of 
be  original  allottees  of  the  shares  on  the  registry. 
By  the  C-ompanies  Clauses  Consolidation  Act,  1545,  the  capital  of 
the  company  is  directed  to  be  divided  into  shares,  of  the  prescrihed 
Eiiirober  and  amount,  and  numbered  in  arithmetical  progression ; 
C  {:).)  Such  shares  are  declared  to  be  personal  estate,  and 
Bsmissible  a«  such  ;  (Sect  7*)  They  are  not  within  the  Mortmain 
(a),  nor  goods  within  the  Factors'  Act(i)  ;  but  they  are  "  things 
in  action  *'  so  as  to  be  excepted  by  s.  44,  par.  iii.  of  the  Bankruptcy 

-  it)  BuUon  T.  Thamysun,  3  H.  L.  C*  1S7  ; 
VAahyi'ff  T  Scrarmbt,  5  ExcIl  147:  19 
■  .  J  A>  parfr  Capprr^   1   Sim., 

R  J.,  Ch.   H8;  Jonrs  w 
'jtorrii'^rn  -i  r.xcU*52;  Ikxhj  \,  Uoonnj^  11 


RegUtry  o/ 


Sliarea  wen  per- 
sonal estate,  Ac. 


{m\  Wanifin  r,  Shtirp,   i  C.  B.   404. 

Aa4  m  caacs  of  thb  kiutt  the  ulluttt^es  uiuy 

qrrif  |j«ck  their  d«|K}^iU     S*ie  ihh  hdh* 

^l  diictimeii,  Chiip-  XVUl.  post. 

M  ^*^   ^-    Atidrews,    2    Kxch.    290; 

'  P  CfwpUn  V.  CVarAr,  4  Exch.  403  ; 


MmtHiU  V,  Lanl  Londt^rouf/h^  3  Ell.  & 
Bi  SOT,  335  ;  Woolmer  v.  Td*y,  10  Q,  B. 
891. 

{if)  Burke  V,  Lcchjnere.  L.  R,,  6  Q.  B. 
2i»7. 

(i)  Whether  llie  araoiuit  of  each  share 
luftV  be  viiiied*  see  AmbcnfaU  IL  C*o»  Y, 
MilcheU,  G  Railw.  Cas,  228.' 

(a)  A»hlun  w  Loni  LangilaU^  20  L,  J. 
CIl  234. 

(6)  Frccinan  r.  Jifpffjjard^  32  L.  J. 
Ex.  175. 
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Mnde  of  keeping 
register,  sect.  9. 


*'  sZiwI?'^  '^^^»  ^^^^  ^^^  ™'®  ^^  reputed  ownership  expressed  by  that  enactment, 
whereby  goods  of  other  persons  of  which  a  bankrupt  is  a  reputed 
owner  pass  to  his  trustees  in  bankruptcy  (c).  Every  person  who  has 
subscribed  the  prescribed  sum  or  upwards  to  the  capital  of  the  com- 
pany, or  who  has  otherwise  become  entitled  to  a  share  in  the  company, 
and  whose  name  is  on  the  register  of  shareholders,  is  to  he  deemed  a 
shareholder :  (Sect.  8.)  The  signature  of  the  subscription  contract  it 
of  itself  and  without  either  allotment,  notice  of  allotment,  or  payment 
of  money  by  the  subscriber,  an  authority  to  place  the  subscriber  on 
the  register  at  any  time  afterwards  (d). 

A  book,  to  be  called  the  Register  of  Shareholders,  is  to  be  kept  by 
the  company,  and  the  names  of  all  shareholders  must  be  entered 
therein,  together  with  the  number  of  shares  to  which  they  are  respec- 
tively entitled,  distinguishing  each  share  by  its  number  (e)  ;  and  the 
register  must  be  from  time  to  time  authenticated  by  the  common  seal 
of  the  company :  (Sect.  9.)  It  has  been  held  by  a  Court  of  Appeal, 
that  the  0th  section  is  directory  only  as  to  the  time  of  making  up 
the  register  (/)  ;  and  it  may  bo  said  generally  that  the  provisions  of 

sututcdirectury  the  act,  as  to  the  mode  of  keeping  the  register,  are  directory  and  not 
imperative  (g),  inasmuch  as  no  negative  or  prohibitory  words  are 
employed.  When  the  register  consists  of  several  volumes,  following 
each  other  alphabetically  and  consecutively,  it  is  sufficient  if  the  seal 
of  the  company  be  attached  to  the  last  volume  (li),  and  it  is  not  neces- 
sary to  prove  that  the  seal  was  affixed  to  the  register  at  an  ordinaiy 
meeting  of  the  company,  as  directed  by  the  above  section  (i).  But 
where  a  sealed  register  described  the  holders  of  shares  as  "  Brownrigg 
and  others,  trustees,"  and  the  company  sued  Brownrigg  and  one 
Taylor,  who  was  his  co- trustee,  for  calls,  it  was  held  that  the  register 


(c)  Colonial  Batd-  v.  jrhiiincv,  L.  R., 
11  App.  Cus.  426  ;  56  L.  J.,  Ch.'43. 

((/)  Burke  V.  Ij^chmtre,  I^  R.,  6  Q.  B. 
297  ;  40  L.  J.,  Q.  U.  98  ;  19  W.  R.  365. 

{e)  In  East  (rhnicesUrshirc  R.  Co,  w 
BartlMhtmac,  37  L.  ,1.,  Kx.  17  ;  L  R.,  8 
Ex.  15;  17  L.  T.  256.  it  was  liekl.  dis- 
tingiiisliii)^  Irish  Pait  Co.  v.  Philli}.s,  30 
L.  J.,  Q.  15.  114,  363,  that  sects.  6,  8  and 
9  (as  to  nuiubenng  sliaifs)  wciv  substan- 
tially satisfuil  l»y  a  sliaivholdor's  name 
being  entered  in  the  register  without  the 
distinguishing  numbers  of  his  shares,  it 
iKjing  shown  by  otluT  evidi-nce  that  the 
shares  held  by  him  were  actually  distin- 
guish«Ml  by  partieulnr  nunilicis.  As  to 
what  is  a  i»rojKT  mo.le  of  keeping  the  re- 
gister, see  Bain  v.  jrhitrharen  antl  Fur- 
ncss  It.  Co.f  3  II.  L.  C.  1  ;  LonJon  Grand 
Junction  Ji,  Co.  v.  Fr,rman,  2  Man.  &  O. 
606;  S.  ('.,  2  Hailw.  Cas.  468;  ,SV.»///i- 
ampton  iJvck  Co.  v.  JUchauls,  1  Man.  &  (r. 
448 ;   Birmimjham,    Bristol  and    Thames 


Junction  R,  Co.  ▼.  Locke,  1  Q.  B.  25<; 
London  Grand  Junction  B.  Co,  v,  Graham, 
ib.  271  ;  Miles  v.  Bough,  8  Q.  B.  846 ; 
Jylcsbury  B,  Co.  ▼.  Thompson,  2  Ridlw. 
Cas.  668  ;  West  London  R.  Co.  ▼.  Bernard, 
3  Q.  B.  873. 

(/)  Jfolverhampton  Waterworks  Co.  t. 
Hairkesford,  31  L.  J.,  (\  P.  184  ;  11  C.R, 
N.  S.  646,  aflRrming  29  L.  J.,  C.  P.  121. 

((^)  See  East  Glouccftirshirc  R.  Co.  r. 
BnrtholomnCy  ubi  supra. 

{h)  Infflis  V.  Great  Northtm  R.  Co.,  16 
Jur.  895.  A  mandamus  does  not  lie  to 
remove  the  fieal,  although  improperly 
aflixed.  Ejc  parte  Nasfi,  15  Q.  B.  92  ;  19 
L.  J.,  Q.  B.  296. 

(i)  North  Jrvs'em  R.  Co.  v.  M'Miehael^ 
5  Kxch.  855  :  20  L.  J.,  Ex.  6  ;  14  Jor. 
987.  And  in  a  criminal  case  the  mere 
]irodnetion  of  the  register  is  suRicieut  evi- 
dence tliat  a  ]iarty  named  tliorcin  is  a 
shareholder.  R.  v.  Nash,  16  Jur.  553  :  21 
L.  J.,  M.  C.  147. 
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was  not  even  prima  facie  evidence  that  Taylor  was  a  shareholder, 
although  bis  name  appeared  in  the  alphabetical  list  of  shareholders, 
vhieb  referred  to  the  sealed  register  {k).  A  defendant  may,  however, 
ihow  that  he  was  unlawfully  placed  upon  the  register  (l)  ;  or,  under 
i  plea  denying  that  he  is  a  shareholder,  he  may  prove  that  he  is  not 
i shareholder  dejure,  so  as  to  be  entitled  to  take  the  dividends  due 
OB  the  shares  (m). 
The  true  construction  of  the  sections  of  the  Companies  Clauses  coMtmcUonof 

sections  as  to 

Act,  1845,  which  deal  with  the  register  of  shareholders,  was  much  .'««*«*•'• 
considered  by  the  Common  Fleas  Division  of  the  High  Court  in 
P(ni€tl  v.  Emmena  (n),  in  wliich  it  was  held,  that  a  person  who  by  Portaiv.EniMnt 
the  special  act  was  named  one  of  the  first  directors  of  a  railway  com- 
pany, and  required  as  such  director  to  hold  a  certain  number  of 
shares^  was  liable  on  "  scire  facias  **  (see  p.  81,  ante)  in  respect  of 
such  shares,  although  no  register  was  in  existence  and  no  allotment 
of  shares  had  been  made.  In  a  considered  judgment  the  Court 
observed : — 

"  The  true  view  of  the  act  we  take  to  be  as  follows  :—  1.  If  a  proper  register  is 
kepty  that  register  is  prima  facie  evidence  that  a  person  whose  name  is  on  it  is  a 
diareholder  (see  sect  28).  2.  If  in  addition  it  be  proved  that  such  person  has 
become,  by  subscribing  the  prescribed  sum  or  otherwise,  entitled  to  a  share  in  the 
eompany,  the  evidence  that  he  is  a  shareholder  is  conclusive.  3.  If  there  be  no 
mdi  register,  or  if  the  register  be  so  defective  as  to  be  inadmissible  in  evidence, 
otber  eyidence  must  be  adduced  to  prove  that  a  person  is  a  shareholder.  But  to 
ezdnde  all  such  evidence  is  not  in  our  opinion  required  by  the  act,  and  would 
letd  to  consequences  which  are  really  absurd  ;  for  if  this  doctrine  were  to  prevail, 
it  would  always  be  in  the  power  of  the  directors  to  avoid  keeping  a  register,  and 
Uiiis  deprive  the  creditors  of  the  company  of  all  remedy  against  the  shareholders, 
or  to  avoid  registering  their  own  shares,  and  thus  secure  to  themselves  perfect 
immimity  from  actions  for  calls  as  well  as  from  proceedings  by  scire  facias.  Nor 
k  it  in  our  opinion  a  sufficient  answer  to  this  objection  to  say  that  they  might  be 
cumpelled  by  mandamus  to  register  their  shares.  The  question  is,  what  is  the 
tnte  construction  of  the  statute  ;  and  we  are  of  opinion  that  a  construction  leading 
to  mch  results  as  those  above  pointed  out  is  to  be  avoided,  unless  the  language 
of  the  statute  is  so  clear  that  there  is  no  escape  from  it ;  and  this  is  by  no  means 
tbei 


After  referring  to  and  distinguishing  Burke  v.  Lechmere  and  other 
cases,  the  Court  proceeded  to  distinguish  Wolverhampton  Waier- 
fjorks  Co.  V.  Hawksford  (o)  upon  the  language  of  the  special  act 
and  also  remarked  : — 

{k)  Birkenhead  R,  Co,  v.  Brotcnrigg,  4  Co.  v.  Logan,  19  L.  J.,  Q.  B.  259;  Jl/ra- 

Exeh.  426  :  19  L.  J.,  Ex.  27  ;  6  Railw.  combe  R.  Co.  v.  Nash,  21   L.  T.  209  ;  18 

Cm.  47.  W.  R.  431. 

(0  See  Galvanized  Iran  Co.  v.  JVesloby,  (n)  L.   R.,  1  C.   P.   D.  201  ;  34  L.  T. 

11  L.  J.,  Ex.  802  ;  8  Ex.  17.  818  ;  affirmed  by  Court  of  Appeal,  L.  R., 

(•i)  Skropfhire  Union  R.  Co.  v.  Ander-  1   C.  P.  D.  664  ;  46  L.  J.,  C.  P.  179 ;  85 

mL  18  L.  J.,  Ex.  232 ;  3  Exch.  401  ;  6  L.  T.  882  ;  25  W.  R.  235. 

Mtw.  Cas.  56.     See  also   Waterfard  R  (o)  31  L.  J.,  C.  P.  184. 
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i.  RtgiMtryof 
Shares, 


LUbUltv  of  first. 
I  directors. 


''Further  it  is  to  be  observed  that  the  langua^  of  sects.  26  and  27  of  theCooH 
panics  Clauses  Consolidation  Act,  1845,  on  which  HawkrfvrtTM  ease  turned,  is 
not  the  same  as  the  language  of  sect.  3C,  with  which  we  have  here  to  deal :  and 
Portal r.Emmfn*  the  Court,  in  deciding  that  case,  rested  its  judgment  on  the  language  of  the  lee- 
tions  relating  to  the  i)ayment  of  subscriptions  and  the  means  of  enforcing  tin 
]>ayment  of  calls.  It  is  true  that  the  wonls  '  extent  of  their  shares '  and  '  reqwe- 
tive  shares  *  occur  in  this  section  ;  but  we  do  not  see  that  the  same  oondituna 
are  necessarily  imported  into  a  proceeding  under  this  section  as  were  held  m 
Uawl'sfortVs  com  to  be  imposed  in  the  sections  relating  to  actions  for  calls  onder 
sect.  2G  et  seq. 

'^  It  may  well  be  that,  for  all  purposes  of  internal  management  and  regulation, 
e.g.,  attendance  at  meetings,  voting,  whether  in  person  or  by  proxy,  making  and 
paying  calls,  forfeiture  of  shares  and  the  like,  registration,  or  the  allotmoii  of 
shares  numbereil  and  identified,  may  be  necessary  to  constitute  a  person  a  shave- 
holder,  but  it  does  not  at  all  follow  tliat  because  there  is  no  register  there  can  he 
no  sliorcliolders  for  the  purpose  of  paying  debts  which  the  company  through  their 
own  instrumentality  may  have  contracted.  Be  Uiis,  however,  as  it  may,  we  have 
to  construe  two  acts  of  Parliament  upon  a  point  not  as  yet  covered  by  authority ; 
and  it  api)ears  to  us  that  to  extend  the  decLsion  in  Hawk^ord*s  cose  to  the  etie 
now  before  us  would  be  contrary  to  the  construction  of  those  acts." 


mS-nameli'^  **'  ^^^  whcre  directors  named  in  the  special  act  resigned,  and  after 
PM?™uou!^'^  their  resignations  their  places  were  filled  up,  and  the  whole  number  of 
shares  was  filled  up  also,  the  Court  of  Appeal  held  that  they  were  not 
liable  on  scire  facias  in  respect  of  a  debt  contracted  after  the  resigna- 
tions (j^)),  and  the  law  appears  to  be  that  a  bona  fide  resignation 
operates  as  a  surrender  of  the  inchoate  riglit  to  shares,  and  to  divest 
the  resigning  director  of  tlic  liability  attaching  to  him  in  respect  of 
them  (q). 
Charging  ghareu.  Where  sharcs  rcniain  in  the  name  of  a  party  on  the  register,  they 
may  be  charged  with  a  judgment  debt  due  from  him,  under  1  &  2 
Vict.  c.  110,  s.  14,  and  Rules  of  the  Supreme  Court,  1883,  Order  XLVl, 
rule  1,  which  authorize  a  Divisional  Court  or  a  judge  to  charge  the 
shares  of  a  judgment  debtor  "  standing  in  his  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him  ; "  the  charge,  how- 
ever, will  be  subject  to  the  rights  of  prior  incumbrancers  {r). 

The  riglit  to  transfer  the  shares  of  a  bankrupt  may  be  exercised  by 
the  trustee  of  the  bankrupt  to  the  same  extent  as  the  bankrupt 
might  have  exercised  the  same  if  he  had  not  become  bankrupt  («) ; 
and  it  may  be  here  mentioned  that  one  of  the  grounds  for  the  refusal 
of  an  order  of  discharge  to  a  bankrupt,  is  that  "he  has  brought  on 
his  bankruptcy  by  rash  and  hazardous  speculations  "  (t). 


Shares  of  bauk* 
nipttf. 


(;>)  A7/7///I7  V.  ToJd,  L.  !{.,  3  C.  P.  1). 
350  ;  47  L.  J.,  C.  W  017  ;  39  L.  T.  188  ; 
27  W.  K.  84— C.  A. 

(q)  Maminntt  v.  Bntt,  54  L.  T.  165. 

(/•)  Watts  V.  7W/€r,  3  E.  &  13.  743; 
Bcavan  v.  Lord  Oxford^  25  L.  J.,  Ch.  299  ; 


6  De  G.,  M.  &  G.  647. 

(.v)  Baukniptcy  Act,  1883  (46  k  47  Tict. 
c.  52),  s.  50,  Kubs.  3.  As  to  disclaimer  of 
uinuarkctaible  shares,  sec  s.  55. 

(0  lb.  8.  28,  bubs.  8  {g). 


SECT.   3. — CALf^  OK  SHAREttuLDKRS. 


A  shareholtlei's'  arldre^s-book,  containing  an  alphabetical  list  of  all 
^harelioltlers,  with  their  places  of  abode  and  descriptions,  must  also 
be  kept  by  the  company,  open  to  the  perusal  of  every  shareholder: 
(8  &  9  VicL  c,  16,  s,  10.)  And  the  company  are  bound  under  a 
penalty  of  20/.  to  print  correct  copies  of  tlie  shareholders'  address- 
book,  and  f^upply  such  printed  copies  at  a  price  not  exceeding  'ys.  for 
each  copy,  to  all  holders  of  ordinary,  preference,  or  debenture  stock  (it). 

The  bohJer  of  any  share  may  demand  of  the  company  a  certificate 
of  the  proprietorship  of  snch  share,  under  their  seal*  The  certificate 
may  be  according  to  a  form  annexed  to  the  act  (^ect.  11)  ;  and  it 
is  prima  facie  evidence  of  title,  though  the  want  of  it  does  not  prevent 
the  bolder  from  disposing  of  his  share  :  (Sect*  12.)  A  lost  or  damaged 
eeittficato  may  be  replaced  :  (Sect.  1'3.) 

The  compaDj,  if  authorized  by  three-fifths  of  the  votes  of  the 
iharehoUers,  may  convert  the  shares  paid  up  into  a  general  capital 
gloek  :  (Sect.  61.)  After  such  consolidation,  the  provisions  of  the 
act,  which  require  the  capital  to  be  divided  into  shares,  cease,  and 
the  holders  of  stock  may  transfer  it  in  the  same  manner  as  shares  : 
(Sect.  62,)  The  names  of  the  holdei-s  of  stock  must  be  entered  in  a 
book,  called  "  The  Register  of  Holders  of  Consolidated  Stock/^  which 

to  be  accessible  to  holders  of  shares  or  stock  (x) :  (Sect.  63.)  The 
oldens  of  stock  are  entitled  to  dividends,  and  the  same  privileges  as 
would  be  conferred  by  shares  of  equal  amount ;  (Beet.  64f,) 


BhArelioldura* 


C«i!flcafce«  of 
shares. 


D( 


3.  Calls  on  Slmrekolders, 


With  respect  to  the  payment  of  subscriptions,  and  the  means  of 
enforcing  the  payment  of  calls,  it  is  enacted  by  the  Companies  Clauses 
Coodolidation  Act,  1845,  that  persons  who  have  subscribed  any 
money  towards  the  undertaking,  or  their  legal  representatives  respec- 
iveljr,  shall  pay  the  sums  respectively  subscribed,  or  such  portion 
i>f  as  shall  from  time  to  time  be  called  for  by  the  company; 
with  respect  to  the  provisions  in  that  act  or  the  special  act  con- 
biiued  for  enforcing  the  payment  of  calls,  the  word  *' shareholder  "  (y) 
extend  to  the  legal  personal  representatives  of  such  shareholder : 
2L)      The  company  may  from  time  to  time  make  calls  [z) 


k  32  Viet  c  119»  a  34,  jxst. 

Anil  II  pArtVf  whose  claim  t^  be  ii 
«bftrelj»ltli?r  is  disjiiited  by  the  coTnpoJiv* 
ttaj,  in  »n  action  brotjght  agaiust  the 
cio»pMiy»  ms|icct  any  entries  in  iht^  u%\i<* 
^wmk  relnte  to  the  mattf^r  iu  itUiuite. 
Jbtfer  V.  Owtrnfft  of  the  BanJ:  of  Eftfjlttid^ 

(f }  By  thf  fnterprtetalloii  cbtiVf  nect  3, 


** shareholder''  mmns  sharehohler,  pio- 
prictor  or  member  of  the  coin|mijy  ;  and, 
m  ri-*fciTing  to  any  such  i^lijit-enolilcrs,  ex* 
piTSBiona  proi>fiTly  ap|i!icRbk*  to  a  person, 
ftiTply  to  a  coqiuratioiu  *Si?e  Jtc  BnrnedCs 
BaA'htg  Vo.^  36  L.  J,,  Ch.  732,  37 
Ch.  81. 

(:)  Circiiuistancea  may  arise  iti  the  i>ro- 
ccrdirigu  of  a  company,  which  wouhl  autlio- 
rue  the  Qtieeu's  tknch  DlYifliou  to  issue  a 
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8.  Calls  on  Shart' 
holden. 


Action  fbr  caU. 


VMUng  of 
■bam. 
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upon  shareholders,  provided  that  21  days*  notice,  at  least,  be  given 
of  each  call,  and  that  the  calls  be  made  as  prescribed ;  and  eveiy 
shareholder  is  liable  to  pay  the  amount  of  the  calls  so  made  by  the 
company :  (Sect.  22.)  If  calls  arc  not  paid  on  the  day  appointed, 
interest  on  the  amount  of  the  call  is  payable  to  the  company: 
(Sect.  23.)  The  company  may  agree  to  pay  interest  to  a  shareholder 
who  pays  money  in  advance  of  calls  :  (Sect.  24.)  If  a  shareholder 
fails  to  pay  a  call  on  the  day  appointed,  the  company  may  sue  him 
for  the  amount,  with  interest :  (Sect.  25)  (a).  Where  companies  are 
amalgamated,  calls  made  by  the  dissolved  companies  previous  to 
amalgamation  are  payable  to  and  may  be  enforced  by  the  amalga* 
mated  company  (&). 

It  has  been  decided  that  the  company  cannot  maintain  an  action 
to  recover  calls  against  any  person  but  a  shareholder  (c),  nor  against 
a  shareholder,  unless  the  call  was  made  strictly  according  to  the 
directions  contained  in  the  statute  (d). 

But  where  the  special  act  provided  (as  is  usual)  that  the  company 
should  not  issue  any  shares  created  under  the  authority  of  the  act, 
nor  should  any  share  vest  in  the  person  accepting  the  same  until 
one-fifth  of  the  amount  of  the  share  was  paid  up ;  it  was  held  that 
this  provision  was  intended  for  the  protection  of  the  public,  to  prevent 
the  issue  and  vesting  of  shares,  so  as  to  enable  them  to  be  bought 
and  sold  in  the  market,  and  that  the  payment  of  one-fifth  of  the 
amount  due  on  a  share  was  not  a  condition  precedent  to  the  liability 
of  the  holder  for  calls  (e). 


mandamus  to  compel  tlic  comi)any  to  make 
calls  on  shnreholJcrs.  Sec  7i.  v.  Victoria 
Park  Co.,  1  Q.  B.  292.  IJut  as  the  ci-edi- 
tors  of  a  company  may  recover  judgment 
debts  fnmi  shan'holdcrs  who  have  not  pai<l 
up  tlie  full  amount  of  their  Hhares,  tho 
remedy  by  mandamus  will  not  in  such 
cases  be  likely  to  be  resort  cvl  to.  Sec 
Chap.  II.,  Sect.  12,  ante. 

{a)  As  to  forfeiture  of  shares,  sec  Sect 
5  of  this  Chapter,  ]K)st. 

(h)  26  k  27  Vict,  c  92,  s.  52,  iwst, 
vol.  II. 

(f)  Wolverhampton  Xcw  IVatcrworks  Co. 
V.  Hairksford,  28  L.  J.,  C.  V.  242  ;  6 
C.  H.,  N.  S.  336.  Therefore  it  is  not 
sufficient  that  the  defendant  was  merely  a 
subscriber  to  the  undertakinj;.  In  such  a 
case,  he  must  bo  sued  on  the  subscription 
contract  by  tho  ])crsons  with  whom  it  was 
entered  into. 

{(i)  The  pro^HT  mode  of  giving  notices 
to  shareholders  may  be  seen  by  referring 
to  8  &  0  Vict.  c.  16.  ss.  136  to*139,  post, 
vol.  II.  In  an  acliun  for  calls,  to  show 
notice  thereof  to  the  defendant,  the  ])lain- 
tiff  proved  that  it  was  the  course  of  business 


for  C,  a  deceased  clerk,  to  fill  up  printed 
notices  of  the  calls  and  direct  them  to  thft 
sliareholders,  and  theu  to  put  them  into  a 
basket  for  another  clerk  to  post,  which  be 
had  done  on  the  occasion  of  this  caU.  A 
list  of  shareholders,  containing  the  name 
of  the  defendant,  was  produced  in  C.'i 
handwriting,  and  indorsed  by  him,  "Lst- 
ters  sent  out."  C.  liad  received  infrac- 
tions to  make  out  such  a  list,  and  hai 
boon  filling  up  and  directing  the  notices 
with  such  a  list  before  him  :  it  was  decided 
that  tho  list  so  indorsed  was  evidence  that 
notice  of  the  call  had  been  sent  to  tlie 
defendant.  Eastern  Union  R,  Co,  v. 
Sf/monds,  6  Railw.  Caa.  578  ;  19  L.  J., 
Kx.  287 ;  5  Exch.  287. 

{e)  EaH  Gloucestershire  IL  Co.  y.  Bariko- 
lomnr,  37  L.  J.,  Kx.  17  ;  L.  R.,  8  Ejl 
15  ;  M*Euen  v.  West  London  Wharva,  <fie. 
Co.y  L.  H.,  6  Ch.  655,  reversing  Stuart, 
V.-C,  ib.  p.  658,  n.  ;  Purdey's  ease,  16 
W.  K.  660.  In  the  second  of  these  caao, 
tho  first  was  followed  as  an  authority ;  in 
the  third,  liomilly,  M.  R.,  agreed  with  iti 
principle. 
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It  may  be  remarked  that  making  the  call,  an*]  the  notice  of  it 
^^idEen  of  in  sect  22,  are  two  distinct  things ;  for  the  call  must  be 
noaiie  before  the  notice  of  its  having  been  made  can  be  given ;  and  it 
has  bi-cn  decided  that  the  call  means  the  resolution  of  the  board  that 
m  call  shall  be  made  (/).  So  it  has  been  ruled  that  the  directors,  and 
not  the  company,  are  the  proper  parties  to  make  the  call  (g). 

The  resolution  need  not  specify  the  time  or  place  for  paying  the  ^^^j^iT'nliJ^ 
Call  (A) ;    it   is  sufficient  if  the  directors  appoint  a  time  and  place,  not«ut«uwft 
which  is  notified  to  the  shareholder  by  the  notice,  allowing  him  21   r»yn*etit 
days  (i)  for  the  purpose  of  payment.     This  was  decided  in  Keivry  xewryandEn^ 

t     *^         *   t  *  1 1  ti      r-i  r*!  t      /  *  T1  "  nUkilUn  R,  Co* 

una  JifinisfCilieii  U^  Co,  v,  hdmnnds  (j).  In  that  case  an  action  r^Edmnndi, 
having  been  brought  to  recover  calls,  one  of  the  que£:tions  was 
whether  the  calls  were  duly  made  in  pursuance  of  sect  22.  It 
.nppt*ared  tliat  a  meeting  of  the  directors  had  been  Iield,  at  which 
h  was  resolved,  that  a  second  call  be  made,  and  "  that  one  raontl/s 
notice  be  given  ;"  but  the  resolution  contained  no  time  or  place  for 
payments  The  following  notice  was  afterwards  sent  to  the  defendant, 
^igned  by  the  secretary  of  the  company  :  '*  Sir, — Tiie  directors  having 
ie  a  call  of  2L  lOs.  per  share,  payable  on  or  before  the  8 Lb  of 
lAuguat  next,  you  are  requested  to  pay  the  sum  of  125/.,  being  the 
'  ftmounl  payable,  in  respect  of  such  call,  of  the  shares  held  by  you  in 
this  company,  to  any  of  the  under-mentioned  bankers."  It  was 
bbjecied  on  behalf  of  the  defendant  that  the  call  was  illegal,  inasmuch 
be  resolution  did  not  state  the  time  and  place  of  paynient,  and  * 
the  2l8t  section  of  tlie  statute  clearly  showed  that  a  time  and 
plaoG  for  payment  should  be  appointed;  but  upon  an  application 
being  made  for  a  new  trial.  Parke,  B.,  said  : — 


•*  It  ia  clear  that  the  wurd  *  call  *  is  used  in  the  act  in  two  different  senses.  In 
mil  pari  it  nieans,  the  application  to  the  shareholders  to  pay  ;  mid  iu  nnother^  the 

iDttni  to  be  paid.  The  aectioas  which  eiii£>ower  the  coiji])any  to  make  cafb,  con- 
no  express  direction  that  the  same  application  shall  he  made  to  eacli  individual 
tlui  lame  portion  of  the  sum  originally  svibscribed.  Probably  the  directors  may 
W  mider  «ti  obligation  to  do  so  ;  but  I  am  ceiH^idy  of  opinioti  that  it  is  not  a 
eoodiliutl  precedent  to  their  right  to  recover  tlic  amount  of  the  call«  If  it  were  bo 
bildf  tlie  afllMiB  of  these  companies  would  be  in  the  greatest  confusion  ;  for  suppose 
m  notice  by  accident  mislaid,  the  consequence  would  be,  that  the  shareholder  for 
whom  it  was  intended  would  not  be  bound  to  pay  his  call ;  and  those  who  had 


Kfofitifng  of 

"  CAlL'* 
Ncwrv  nntt  JTrt- 


^^f/i  Fr  ,.,,/.    Tnnkt,  6  Riiilw,  Cas,  1; 

^^■^*  ,  13  g.  B.  n$.    As 

'       to  tb^  »'ilcui  Kit  void  ctilU  Dot  witlidrnwri 
spOQ  jiS3b*n)U4Mtt   good  oHei,  wcc   Wfflnwl 
-  ^  Q9.  r.  BtTTkf^  30  L.  .1.,  Ex.  1(53. 

"      Cat.  235  :  4  Exch.  640. 

Orfoi  ^'arih  (*/  EttQlnnd  A'.  C<;.  T, 


(f)  This  means  twentyonc  elear  days, 
ie.  exclusive  of  the  first  and  Itwt  days. 
Rt  JenniHg.%  1  Ir*  Ch.  Kijn  230. 

0)  2  Exch.  122 1  17  L.  .1,  Ex.  102. 
See  iilso  Shr^i'lilt  Ashk>n  antt  Mattchnttcr 
IL  Co,  r.  Woodcork%  7  U,  k  W.  574  ;  2 
Kailw.  Cfts.  522  ;  Londim  and  Bri^jhttm  IL 
Co.  V.  Fairdou'jh,  2  Man.  &  G.  674  ;  2 
Itftilw.  Ca«.  544  ;  ShndcUfard  v.  Ow$n,  87 
L  J.,  C.  P.  151. 
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already  paid  on  individual  notices,  and  who  might  be  supposed  to  have  paid  oa 
the  faith  that  the  call  Wiis  made  on  each  e<iually,  would  have  a  right  to  claim  irom 
the  dii'octors  the  money  they  had  (mid,  on  the  ground  that  it  waa  paid  under  a 
mistake  of  the  facts.  That  construction  would  be  fraught  with  such  evil  conse- 
quences, that  I  think  it  imix>s8ible  (putting  a  reasonable  interpretation  on  the  act 
of  I^arliament)  to  say  that  the  Legislature  intended  that  what  they  have  not  ex- 
pressly declared,  but  which  is  only  implied,  should  amount  to  a  condition  prece- 
dent. I  am,  therefore,  of  opinion,  that  it  is  not  a  condition  precedent  that  each 
I>arty  should  have  notice  to  pay  the  amount  of  his  call  at  the  same  time  and 
place.  It  follows  that  the  resolution  to  make  a  call  need  not  si)ecify  either  the 
time  or  place  for  payment ;  but  the  directors  must  appoint  a  time  and  place, 
which  must  bo  notified  to  the  shareholder  by  a  notice  allowing  him  twenty-one 
days  for  the  jnirposc  of  pa}nncnt.  The  case  of  Great  North  of  England  R.C0.Y, 
B'ulMph  (A),  proves  that  the  resolution  need  not  contain  the  piacr  of  payment ; 
and  I  think  that,  by  implication,  it  also  proves  that  it  need  not  contain  the  iitH 
of  payment.  The  resolution  is  nothing  more  than  a  determination  that  thers- 
after  *  a  call '  shall  be  made  ;  that  is,  that  an  application  sliall  be  made  to  each 
shareholder  for  a  proiK)rtion  of  his  share ;  and  it  is  enough  if  the  directon 
appoint  a  time  or  x)lace,  either  by  i)ublic  advertisement  (where  such  a  mode  n 
allowed  by  the  private  act),  as  in  the  case  referred  to,  or,  under  the  general  actj 
by  an  individual  notice  to  each  shareholder.*' 


NoUMofcaiL  There  are  some  cases  where  a  defendant  cannot  take  the  objection 

that  a  notice  requiring  him  to  pay  call  has  not  been  proved.  Thus, 
if  a  party  expressly  promises  to  pay  a  demand  for  calls,  the  jury 
may  infer  that  a  proper  legal  notice  was  given,  unless  the  plaintiffs 
affirmatively  show,  as  paii  of  their  case,  that  an  informal  notice  was 
in  fact  sent  to  the  defendant.  The  rule  seems  to  be,  that  when  the 
Court  does  not  know  the  facts,  an  express  promise  may  enable  them 
to  infer  tliat  what  is  right,  has  been  done  ;  but  when  the  facts  are 
known,  and  they  are  insufficient,  then  the  promise  does  not  make  them 
sufficient  (/). 

It  will  be  necessary  to  prove  that  the  calls  were  made  at  the  periods 
(if  any)  authorized  by  the  statute ;  and  it  seems  that  a  director,  who 
was  a  party  to  the  making  of  an  illegal  call,  is  not  estopped  from 
setting  up  the  illegality  of  the  call,  as  a  defence  to  an  action  for  calls 
brought  against  him  {m). 

And  it  has  been  said,  that  even  if  a  statute  contains  no  express 
direction  that  a  notice  of  calls  being  made  shall  be  given,  still  a  party 
cannot  be  sued  for  nonpayment  of  a  call  till  he  has  received  notice 
thereof  {n).  The  rule  is,  that  when  an  action  is  given  only,  if  the 
party  shall  neglect  or  refuse  to  pay,  reason  and  justice  require  that 
the  party  should  have  notice  (o). 


{k)  7  M.  k  \V.  243. 
(/)  Mikjt  V.  noinjh,  3  Q.  W  845. 
\m)  Sirofford  Jt.    Co.     v.     Stnitton,    '2 
B.  k  Ad.  518. 
(w)  Painter  v.   Livcrjnwl  Oil  Gas  Co., 


3    Ad.    &   E.    433  ;  Brook  v.  Jcnnqf,  2 
Q.  IJ.   271 ;  EtUnburqh  nwl  Lcith  JL  Co. 
V.  HehhlcirhiU,  6  M.  k  W.  716. 
(0)  Miles  V.  Bough,  3  Q.  B.  845. 
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Where  a  special  act  provided  that  three  months,  at  least,  should 
intervene  between  successive  calls,  and  the  directors,  on  the  11th 
January,  resolved  that  a  call  should  be  made,  to  be  payable  on  the 
15th  February ;  and  on  the  8th  May,  they  made  another  call,  to  be 
payable  on  the  19th  June  ;  it  was  ruled  that  the  calls  were  properly 
made  (p). 

Calls  may  be  made  payable  by  instalments  (q).     But  no  action  can  instalment*. 
be  maintained  until  the  last  instalment  is  due,  and  no  forfeiture  is 
incurred  until  non-payment  of  the  last  instalment  (r). 

It  is  not  illegal  for  a  railway  company  to  assign  as  a  security  for  a  ^^JJJp^*^*  ®' 
debt  calls  which,  though  made,  have  not  become  payable  («). 

Interest  on  calls  is  recoverable 'on  the  claim  for  calls  (see  sect.  27),  in*«*«t. 
and  it  is  not  necessary  to  claim  interest  (f). 

The  statute  further  enacts,  '*  that  in  any  action  or  suit  to  be  brought  J^nt  ^f  oS»***' 
by  the  company  against  any  shareholder  to  recover  any  money  due  '^c^i^ 
for  any  call  (u),  it  shall  not  be  necessary  to  set  forth  the  special 
matter,  but  it  shall  be  sufficient  for  the  company  to  declare  that  the 
defendant  is  the  holder  of  one  share  or  more  in  the  company,  (stating 
the  number  of  shares,)  and  is  indebted  to  the  company  in  the  sum  of 
money  to  which  the  calls  in  arrear  shall  amount,  in  respect  of  one  call 
or  more  upon  one  share  or  more,  (stating  the  number  and  amount  of 
each  of  such  calls,)  whereby  an  action  hath  accrued  to  the  company 
by  virtue  of  that  and  the  special  act."    (8  &  9  Vict.  c.  16,  s.  26.) 

It  is  conceived  that  the  statement  of  claim  ought  now  to  be  as  pre-  sutement 
scribed  under  the  Rules  of  Court,  1883,  Order  XIX.,  notwithstanding 
that  the  above  section  is  not  repealed ;  but  the  new  form  will  vary 
Tery  little  from  the  old  one. 

"  On  the  trial  of  an  action  for  calls,  it  is  sufficient  to  prove  that  the  Sit  S^cUo'u  ^ 
defendant,  at  the  time  of  making  the  calls,  was  holder  of  one  share  or  ^rcaiis. 
more,  that  the  call  was  in  fact  made,  and  the  statutory  notice  was 
given;  and  it  is   not  necessary  to  prove  the  appointment  of  the 

(v)  Ambergat^  R.    Co.   v.  Mitchell,  6  to  give  security  for  costs,  upon  the  ground 

Railw.  Caa.  236  ;  4  Exch.  540.  that  it  resembled  the  case  of  a  plaintiff 

(y)  AtnbcrffcUe  R.   Co,  v.   Korcliffe,  20  who  resided  in  Ireland.     Kilkenny  R.  Co, 

L  J.,    Ex.    234  ;  6  Railw.    Oas.  500  ;  6  v.  Feilden,  20  L.   J.,   Ex.   141  ;  6  Exch. 

Exch.  629.  81.     As  to   service   of  writs   (before  the 

(r)  L,  and  Ji.  W,  R.  Co,  v.  M' Michael ,  Judicature   Act)   upon  Scotch  and  Irish 

6  Exch.  273;  6  Railw.  Cas.  497  ;  20  L.  J.,  railway  companies,   see   Wilson  v.    Calc- 

Ex.  234.  donian  R.  Co.,   5  Exch.   822  ;  20  L.   J., 

(«)  Pickering   v.     Ilfraeomht    R    Co.^  Ex.   7  ;  Evans  v.   Dublin  and  Drogheda 

L.  R.,  8  C.  P.  235  ;  87  L.  J.,  C.  P.  118.  R.    Co.,    2  D.    &   L.    865  ;  Mackereth  v. 

(0    See     SotUhampUm     Dock     Co.     v.  Glasgow  and  Souih  JFestem  R.  Co.,  L.  R., 

RkhardM,  1  M.  &   G.   448  ;  London  and  8  Exch.  149.    By  R.  S.  C.  1883,  Ord.  XI. 

Brighten  R,  Co.  v.  Fairclmigh,  2  M.  &  G.  r.  1,  service  out  of  the  jurisdiction  is  in 

f74.  the  discretion  of  the  Court  or  a  judge,  and 

(«)  Where  an  action  was  brought  in  by  the  same  rule    express    provision  is 
Eiijghuid  bv  an  Irish  railway  company  to  made  for  service  in  Scotland  and  Ireland. 
rcaJJa,  the  plaintifTt  were  required 
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S.  CaJUfMiShart' 
hoUUri, 


Entry  of  luuna' 
on  register  not 
eoncloHivo 
evidence  of 
liAbUity. 


Def<'ncc8  in 
action  to  recover 
calls. 


directors  who  made  the  call,  'nor  any  other  matter  whatsoever:'" 
(Sect.  27.) 

The  production  of  the  register  of  shareholders  is  prim&  fade 
evidence  of  the  defendant  being  a  shareholder  :  (Sect.  28.) 

But  although  the  name  of  a  party  be  found  on  the  register,  he  is 
entitled  to  show  that  his  name  has  been  illegally  placed  there,  with- 
out his  authority ;  and  a  purchaser  of  shares,  or  even  an  original 
subscriber,  cannot  be  sued  for  calls,  until  his  name  is  placed  on  the 
register  (j:). 

So  where  the  register  was  produced,  and  the  defendant's  name 
appeared  there  as  the  proprietor  of  fifty  shares,  but  the  evidence  was 
that  the  defendant  had  applied  for  shares  before  the  special  act  was 
obtained,  and  had  paid  the  deposit  thereon,  but  had  never  execated 
the  subscribers'  agreement  or  parliamentary  contract,  the  Court 
of  Exchequer  held  that  the  company  were  not  justified,  under  such 
circumstances,  in  placing  the  defendant's  name  on  the  r^^ister,  and 
that  he  was  not  therefore  liable  to  be  sued  for  calls  (y).  The  Coiui 
decided  this  case  on  the  gi'ound  that  the  defendant  was  not  a  person 
who  had  subscribed  the  prescribed  sum  to  the  capital  of  the  company, 
or  who  had  otherwise  become  entitled  to  a  share  in  the  company, 
within  thc*mcaniug  of  the  8th  section  of  the  Consolidation  Act  {»)• 

If  shares  arc  sold  and  transferred  after  a  call  has  been  actually 
made,  but  before  any  notice  of  it  has  been  given  to  the  vendor,  the 
latter  is  liable  to  pay  the  call  to  the  company ;  but  that  does  not 
affect  the  right  of  the  vendor  to  recover  the  amount  of  the  call  against 
the  vendee,  under  the  contract  of  transfer  (a).  And  although  the 
registered  owner  of  shares  be  a  mere  trustee,  he  is,  in  tlie  absence  of 
a  special  contract  to  the  contrary,  alone  liable  to  the  company  for  the 
calls  on  such  shares,  and  the  company  have  no  remedy  against  the 
real  or  beneficial  owner  of  such  shares  (6). 

Let  us  now  consider  the  defences  which  may  be  set  up  in  an  action 
to  recover  calls.  The  defendant  may  not  only  dispute  that  he  is  a 
shareholder  de  facto,  but  may  also  show  that  he  is  not  a  shareholder 
de  jure,  so  as  to  be  entitled  to  share  in  the  profits  of  the  under- 
taking (c). 


{x)  Nacry  and  Enniskilkn  i?.  Co.  v. 
Edmunds,  2  Exch.  118.  The  right  of  the 
company  to  register  the  original  allottees 
of  scrip,  without  their  consent,  is  discussed 
ante,  sect.  1. 

(f/)  Wa'crford  and  Dublin  7.'.  Co.  v. 
Pidcock,  21  L.  J.,  Ex.  146;  8  Exch. 
*27i).  JJut  if  the  deffn<lant  hml  executed 
the  subscribers'  agreement  and  parliamen- 
tary contract,  he  would  Jiavc  been  liable 
to  pay  the  calls. 

(:)  8  &  8  Vict.  c.  1(J,  s.  8.  vol.  2. 


(rt)  Ex  parte  To6k$^  S  Bailw.  Cul  1 ; 
North  American  Colonial  AsaociaUon  of 
Ireland  v.  Bentky,  15  Jur.,  Q.  B.  187 ; 
19  L.  J.,  Q.  B.  427 ;  and  see  further  on 
this  point,  Kulo  No.  98  of  the  London 
Stock  Exchange. 

{h)  Kcwry  E,  Co.  v.  Mo9$^  15  Jur.  473  ; 
29  L.  J.,  Ch.  633 ;  14  Beav.  64. 

(c)  Cases  which  turned  on  points  of 
pleading  l)cfore  the  Judicature  Act  are  :— 
Jiirk'cnhead  R,  Co.  v.  Brownrigg,  4  Exch. 
•120  ;  IVdlan-lR.  Co.  ▼.  Blake,  30  L.   J., 
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It  is  also  a  good  defence  that  the  call  was  not  made  by  persons 
luiving  authority  to  make  it  (d).     And  where  the  special  act  provided 
at  the  whole  of  the  capital  should  be  subscribed  before  the  powers 
f  the  act  should  be  put  in  force  and  the  company  made  a  call  before 
.he  subscriptions  were  completed,  and  commenced  an  action  to  recover 
t,  after  the  whole  capital  was  subscribed ;  it  was  decided  that  the 
ietion  of  the  subsciiption  list  was  necessary  to  enable  the  com- 
tnake  the  call,  and  that  the  action  was  not  maintainable  (e)- 
t   the   16th   section   of  the   Companies   Clauses  Act  (/),  which 
ifequires  the  whole  capital  of  the  company  to  be  subscribed  before 
he  compulsory  powers  can  be  exercised,  does  not  prevent  the  com- 
panj  from  making  calls   before  the  whole  of  the  capital   is   sub- 
scribed (g).     Nor  is  it  a  good  defence  that  the  company  had  abandoned 
a  part  of  the  railway  before  the  call  was  made  (h) ;  or  that  the  call 
was  not  made  within  6  yeai's  (i),  as  the  action  for  calls  being  founded 
oo  a  statute,  there  is  the  same  period  of  limitation  as  on  a  record  or 
apeeialty,  vi^,,  20  yeara. 

How  far  fraud  is  a  defence,  it  is  not  quite  easy  to  say.  A  defen-  ^r*^«i' 
dant  has  been  allowed  to  plead  that  the  calls  were  fraudulently  made, 
but  not  that  he  was  induced  to  subscribe ,  by  fraud  of  the  company 
or  it«  promoters  (j).  It  was  seen  from  Oakes  v,  Turqwtnd  (fc), 
ihat  a  call  could  not  be  enforced  in  a  case  where  the  shareholder  has 
been  induced  to  take  the  shares  by  the  fraud  of  the  company  actiog 
brough  its  recognized  agents.  But  the  shareholder,  to  divest  himself 
his  liability  to  the  company  in  an  action  for  calls,  mu:^t  repudiate 
shares,  and  cannot  in  general  divest  himself  of  his  liability,  as  a 
butory  to  creditors  of  the  company  on  a  winding-up,  or  a 
mitt  facias.  If  the  shareholder  be  induced  to  subscribe  by  the  fraud 
of  a  promoter,  he  must  pay  calls,  and  may  sue  the  promoter. 

Before  we  leave  the  subject  now  under  consideration,  it  is  neces- 
mrf  lo  refer  to  some  decisions,  which  show  under  what  circumstances 
InfanU^  Bankrupts,  and  tlie  Exccuiors  and  Administrator  a  of  share- 
\et%  are  liable  to  be  sued  for  calls. 


99 


Is.  191 ;   Skritpahire    Vmmi   R,    CtK   v. 
,Z  Exclu  iOl ;  AyU^hanj  H.  Co, 

^7M.  kQ,  SOS. 

(^  S^mma   Dock    Co,  v.   Levitn^   20 
IL.  J.,K<.  147. 

1     {€)  Kitnnck  amd  Lcw€stoft  Namgaiion 
\C4K  Y.  Theobald,  1  M.  &  M.  151. 

(/)  S  Ic  d  Vict.  c.  16,  post,  vol.  IL 
\     \f}   HTaitrford  and  Duhlin  R.    Co.  v. 
aiM^   0    Excli.    443 ;  20    L.    X,    Ex. 
[SS7;  6Bftilw.  Ciu.  753> 

(4)  JU  Jmninfft,  1  Ir.  CIl  Rep.  23IS. 
(i7  Ofrk  and  Bandm  M,  Co,  v*  Ooodc^ 
17  Jv.  566 ;  13  C.    a   829.     Set   iilso 


Shtpkerd  Y.  ffilb,  11  Ebtcb.  55. 

(J)  Waterford  and  Dublin  R.  Co.  v. 
Loijan,  19  L  J.,  Q.  B.  250;  14  Q.  B. 
672. 

{k)  L.  R.,  2  H.  L.  325.  See  also  South 
EitsUrn  IL  Co.  v.  ffebbkichiU,  12  A.  & 
K.  407  ;  2  Railw,  Cas.  247,  250  :  Thatne* 
Haven  R.  Co.  v.  Mount,  3  Railw.  Cas.  441  ; 
Dt^io^it  and  General  Lift  Asniraticd  Ce. 
V.  Ayston^jh,  6  E,  It  B.  761  ;  26  L.  J., 
Q,  B.  29;  Bwlchij^Plmtn  Lead  Mining 
Co,  T.  Bayiies,  L.  K,,  2  Ex.  824  ;  3<J  L.  J*, 
£x*  163. 

H   S 
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CHAP.   IIL — RAILWAY  INVESTMENTS. 


S.  Calls  on  Share- 
holders, 


Infknt  share* 
holden. 


First,  as  to  infant  shareholders.  By  the  express  words  of  the 
statute,  an  infant  is  capable  of  becoming  a  shareholder  (/) ;  and  it  is 
clearly  settled,  that  if  he  be  registered  whilst  an  infant,  and  remains 
a  shareholder  afterwards,  he  becomes  liable  to  pay  calls,  whether 
they  were  made  during  or  since  his  infancy,  for  the  fact  of  his  per- 
mitting his  name  to  remain  on  the  register  as  a  proprietor  of  shares 
amounts  to  a  ratification  of  the  contract  to  become  a  shareholder  (m). 
And  an  infant  cannot  defeat  an  action  to  recover  calls  by  the  defence 
that  he  was  an  infant  when  the  calls  were  made  ;  or  that  he  was  an 
infant  at  the  time  of  becoming  a  holder  of  the  shares,  in  respect  of 
which  the  calls  became  payable;  for,  as  he  may  have  lawfully 
received  the  shares  by  be(|uest,  or  by  purchase  from  the  original 
proprietor,  he  must  show  on  his  defence  the  special  circumstances 
which  relieve  him  from  liability— such  as  a  disclaimer  of  the  contract 
when  he  became  of  age  (n). 

So  where,  in  addition  to  the  pleas  above  mentioned,  the  defendant 
pleaded  that  he  had  never  ratified,  or  at  any  time  derived  any  profit, 
by  being  proprietor  of  the  shares,  and  that  the  proprietorship  had 
always  been  useless  to  him  ;  the  pleas  were  held  to  be  insuflicient, 
because,  if  the  defendant  had  attained  his  majority,  he  ought  to  have 
averred  that  he  then  disclaimed  the  contract,  and  if  he  was  still  under 
age,  that  fact  ought  to  have  appeared  on  the  face  of  the  plea  (o). 

It  seems,  however,  that  if  an  infant  becomes  a  shareholder  by  pur- 
chase during  his  infancy,  he  may  disafiSrm  the  contract  either  when 
he  becomes  of  age,  or  during  his  minority  (p).  The  repudiation  must 
be  within  a  reasonable  time  (5),  and  unequivocal  (r). 

The  result  of  the  cases  seems  therefore  to  be,  that  infant  proprie- 
tors of  railway  shares  are  treated  as  purchasers  who  have  acquired  an 
interest,  not  in  a  mere  chattel,  but  in  a  subject  of  a  permanent  nature, 
with  certain  obligations  attached,  which  they  are  bound  to  dischaige 
— like  an  infant  purchaser  of  real  estate,  who  has  taken  possession, 
and  thereby  becomes  liable  to  all  the  obligations  attached  to  the 
estate ;  unless  he  has  elected  to  waive  or  disagree  to  the  purchase 
altogether,  either  during  infancy,  or  after  full  age,  at  either  of  which 
times  it  is  competent  for  an  infant  to  do  so  («). 


(/)  8  &  9  Vict.  c.  16,  s.  70,  post,  Ap- 
pendix.  IJiit  a  mandamus  to  register  an 
infant  shareholder  has  b<;en  refused  in  Ire- 
land.    Post,  p.  109,  n.  (f ). 

(»«)  Cork  and  lUindon  It.  Co.  v.  Cazc- 
novr.,  10  Q.  B.  935. 

(;i)  Lffds  and  Think  Ji,  Co.  v.  Fcarn- 
ley,  4  Exch.  25;  18  I..  J.,  Ex.  330; 
BirkcnhKud  11.  Co,  v.  Pilchn;  5  Exch.  114  ; 
20  L.  J.  Ex.  97. 

(o)  Xo7-fh  WcMrrn  J!.  Co.  v.  M'Michailf 
6  Ex.  124  ;  20  L.  J..  Ex.  97. 

iji)  yewry  and  EnaiskUh:,i  JR.   Co.    v. 


Coomhc,  3  Exch.  565  ;  18  L.  J.,  Ex.  825. 

{q)  Dublin  atid  JFicklow  7?.  Co.  r. 
Black,  22  L.  J.,  Ex.  94  ;  8  Exch.  181.  See 
also  Ebbetrs  ctue,  L.  R.,  5  Ch.  802. 

(r)  Midland  G.  W,  Ji.  Co,  v.  Qitinn,  1 
Ir.  C.  L.  R.  883. 

{8)  North  IVfMern  R,  Co.  v.  ATMidutel, 
5  Exch.  124;  20  L.  J.,  Ex.  97.  See 
further  on  this  subject  "Simpfion  on  In- 
fancy," A.D.  1875;  Infants  Relief  Act, 
1874,  37  k  38  Vict  c.  62.  Where  an  in- 
fant employed  a  stockbroker  to  sell  shares 
on  his  account,  and  the  stockbroker  after- 
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B4tikmpb 


Executors  mud 
ftdmliUiitrators. 


As  to  a  bankrupt  shareholder,  his  trustee  in  bankruptcy  may  exer- 
cise the  right  to  traDsferhis  stock  or  shares  "  to  the  same  extent  as  the 
bankrupt  might  have  exercised  it  if  he  liad  not  become  bankrupt'*  (t), 

»0r,  if  the  stock  or  shares  bo  unsaleable  or  not  readily  saleable  by 
reason  of  the  liability  to  calls,  may  disclaim  them  within  3  months  of 
his  appointment,  and  the  diaclaimer  will  operate  to  determine  all  the 
rights  and  liabilities  of  the  bankrupt  in  the  stock  or  shares  {u). 

Lastly,  as  to  the  recovery  of  calls  from  executors  and  administra- 
torsL     The  personal  representatives  of  shareholders  are,  by  the  ex- 
press woixis  of  the  21st  section  of  the  Companies  Clauses  Consolida- 
Ition  Act,  made  liable  to  pay  calls  (x). 
Whether  future  calls  payable  on  shares  should  be  ultimately  paid  fifaiSs'^"^ 
aot  of  the  testator's  estate,  or  by  the  parties  to  whom  the  shares  have 
been  bequeathed,  is  sometimes  a  doubtful  question,  depending  in  each 
instance  upon  the  terms  of  the  bequest  {ij). 
The  current  of  recent  decisions  tends  to  show  that  where  shares  are 
specifically  bequeathed,  calls  due  before  the  death  of  the  testator  must 
be  paid  out  of  his  general  estate,  but  calls  due  subsequently  must  be 
paid  by  the  specific  legatee,  who  takes  cti,m  oyiere  (z).     In  a  case  in 
m-hich  a  testator  gave  to  his  son  "any  shares  in  railways,  mines,  and 
j      other  undertakings  that  may  belong  to  me  at  my  decease/'  Kin- 
^ftderdey,  V*-C,  held  that  whatever  payment  was  due  at  the  time  of 
^the  testator's  death  to  constitute  him  a  complete  shareholder  in  the 
concern,  and  whatever  calls  were  made  at  his  death,  must  be  paid 
out  of  his  general  assets ;  but  if  at  his  death  he  was  constituted  a 
eomplete  shareholder  in  the  concern,  whether  it  %va8  a  going  concern 
at  his  death  or  not,  whether  it  was  partially  or  wdiolly  completed,  all 
the  calls  made  subsequently  to  the  death  of  the  testator  must  bo  borne 
^ti>y  the  specific  legatee  (a). 


Dtijf  v,  Da^, 


Ivmls  cold  the  chAiea  and  receiTed  thi^  ptir- 
dbiM-monej^  and  handed  over  a  tninsrcr 
I  the  infant,  and  placed  tho  pmcliafse- 
'^"  -r^it  of  a  debt  which  wvm 
\i'  i.  the  infant  in  respect  of 

in  ij  them  for  shares,  Bruce, 

||^^^«l«i  iJiAi  the  pnrcliaaer  of  tlie  ahan;a 
t  femcdjr  in  equity  a^nst  the  infant 
b*  became  of  age,  on  the  ground  that 
i  had  been  piactiaed  by  him,  although 
^tha  mlway  comjiony  had  refused  to  re- 
gi*1cr  tha  timiucfer  of  the  .sharea,  because  it 
VM  nude  during  infiincy.  *SiikenmH  v. 
XhnnoiH  1  Do  G.  &  a  00  ;  16  L.  J.»  Cb, 


iy)  Some  caaes  determitiod  before   the 


puBsing  of  the  Commntes  Clauses  Coiisoli- 
tlutioii  Ai:t  are  to  be  found  in  the  bo  oka. 
Wh*'ii  the  executor  of  an  original  aub* 
Si-fibtr  to  a  railway  eompany  was  lield  to 
be  liable  to  pay  calls  mad?  in  the  Uletime 
of  the  testator,  as  woll  as  those  made  after 
his  death,  see  Ftjlcr  v.  Ftjkr^  2  Kailw* 
Cas.  813;  3  Hen^.  550;  Blount  v.  ffop» 
kin^y  7  Sim.  5L  ^q  in  the  case  of  an 
iidtninistrator  of  a  subscriber  to  a  projected 
canal  who  liied  before  the  sit^t  pjLssed  for 
making  It  t  WeaM  vf  Ktnl  Otnul  Co.  v. 
Jifibinjimt,  5  Taunt,  801. 

(:)  FitzwiHhmy   v.    K&Uy,     10     Hare, 


(1}  Baaknipti^y  Act,  1883,  a.  60,  sub.  3.  266;  22  L.  J„  Ch.    1016  :  Armdrtynq  v 

(■)  Ih,  %.  55,  auk  2.  Biirnrt,  20  Hpav.  424  ;  24  L.  J..  Ch,  473  ; 

CbUl,  altboujch  ajiocialty  debts  {Cork  A  (Myitis  v.  FerUk,  U  Beav,  384  ;  28  L.  J., 

Jfmmden   i?.  Cu.    v.    Gooik,    17  Jur,  Ch,  594  ;  /Aiy  v.  JJinj,  29  L.  J,,  Ch,  466  ; 

^r«  now  no  priority  over  simple  Rs  Box^  33  L^  J.,  Ch.  42  (gaa  shares). 

ct  debts,  32  k  S3  Vict,  c,  46,  (a)  l>ay  v.  Datj,  ubi  J$upra, 
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8.  CanttmSkari' 
holden. 

Jacqueiv. 
Vkawiben. 


Bequest  of 
**ahareii"will 
pass  stock. 


In  a  case  in  equity,  a  testator  who,  at  the  time  of  his  death,  was 
possessed  of  fifty  original  and  seventy  purchased  shares  in  a  railway, 
in  respect  of  which  all  calls  had  not  been  made,  by  bis  will  gaTe 
thirty  whole  shares  in  the  railway  to  trustees  for  the  benefit  of  i 
married  woman  for  life,  without  power  of  anticipation^  and  thirty 
shares  to  B. ;  and  he  declared  that  the  legacies  should  not  be  held  to 
be  specific,  so  as  to  be  capable  of  ademption.  By  a  resolution  of  the 
railway  company,  new  quarter  shares  were  raised  and  offered  rateaUy 
to  the  registered  proprietors.  Sixty  new  shares  were  offered  to  and 
accepted  by  the  executors,  and  the  deposit  thereon  was  paid  by  them. 
It  was  decided  that  the  bequests  were  specific,  and  that  the  income  of 
the  shares  from  the  time  of  the  testator  s  death  belonged  to  the  lega- 
tees ;  that  the  legatees  were  entitled  to  so  many  of  the  new  shares  as 
had  been  allotted  in  respect  of  the  whole  shares  bequeathed  to  them, 
subject  to  the  payment  of  the  future  calls,  and  that  the  testator's 
estate  was  liable  to  pay  the  calls  on  the  whole  shares  purchased  by 
the  testator,  as  well  as  on  the  original  shares ;  and  a  sufficient  sum  to 
cover  the  unpaid  calls  was  ordered  to  be  placed  to  a  separate 
account,  and  laid  out,  and  the  income  meanwhile  paid  to  the  persons 
entitled  (b). 

It  was  at  one  time  held  that  a  bequest  of  "railway  shares'*  does 
not  pass  railway  stock  (o),  but  an  express  decision  in  the  House  of 
Lords  ((Z)  has  now  established  the  contrary.  Where  a  testatrix  be- 
queathed some  railway  shares  ''  and  all  her  right,  title  and  interest 
therein,"  it  was  ruled  in  equity,  that  money  which  the  testatrix  had 
paid  in  advance  beyond  the  calls  passed  to  the  legatee  (e). 

And  where  a  testator  gave  to  trustees  all  his  leasehold  estates,  and 
the  residue  of  his  monies,  chattels,  funds,  railway  shares,  and  other 
personal  estate,  on  trust  to  convert  into  money  all  such  parts  as  should 
not  consist  of  government  securities  or  railway  shares,  and  apply  the 
monies  arising  for  the  benefit  of  his  wife  and  children,  and  after  the 
death  of  his  wife,  if  there  should  be  no  children,  the  testator  directed 
his  real  estate  to  be  sold,  and  the  money  arising  therefrom,  and  from 
his  residuary  personal  estate  and  effects,  to  be  held  upon  certain 
trusts :  it  was  decided  that  the  railway  shares  passed  in  the  gift  over 
after  the  death  of  the  widow  (/). 


(h)  Jacques  v.  ChamhcrSj  4  Railw.  Cos. 
20r>,  499  ;  15  L.  J.,  Ch.  226  ;  11  Jur.  295. 

(t)  Oakcs  V.  Oahcsy  9  Hare,  666. 

\d)  Morrice  v.  Aylmer,  L.  R.,  7  H.  L. 
717  ;  45  L.  J.,  Ch.  614  ;  34  L.  T.  218 ;  24 
W.  R.  587 ;  nffirming  the  Lords  Justices, 
who  lia»l  reversed  Jessel,  h\,  R. 

(c)  Tannrr  v.  Tanner,  11  Bcav.  69  ;  17 
L.  J.,  Ch.  115  ;  12  Jnr.  87.  Where  a  be. 
quest  was  made,  whereby  a  testator  gave 


the  interest  aud  proceeds  of  his  property 
to  persons  for  life,  with  a  gift  orer,  and  a 
portion  of  his  estate  consisted  of  railway 
shares,  Roniilly,  M.  R.,  decrted,  that  any 
person  haWng  an  interest  in  the  fund  was 
entitled  to  have  tlie  shares  sold,  and  the 
proceeds  invested  in  the  funds.  TAomlon 
V.  Ellis,  21  L.  J.,  Ch.  714. 

(/)  SurUes  v.  Jfovkinson^  18  L.  J.,  Ch. 
188. 


SECT,  4. — ^TRANSFER  OF  SHAREa 


4,  Transfer  of  Shares, 

With  respect  to  the  transfer  of  shares,  tbe  Companies  Clauses  Act 
provides,  that  every  shareholder  may  sell  and  transfer  his  shares  or 
bis  interest  in  the  capital  stock  (g),  by  deed  duly  stamped,  which  may 
he  according  to  the  form  annexed  to  the  act :  (8  *&  9  Vict.  c.  10,  s.  14, 
voK  II.)  The  16th  section  restricts  transfer  until  pending  callg  are 
paid,  and  the  special  act  usually  suspends  vesting  of  shares  altogether 
until  one-fifth  is  paid  up.  With  these  exceptions  it  seems  open  to 
any  shareholder  to  transfer  his  shai^es  to  a  man  of  straw  (A)*  But 
although  the  directors  have  no  power  to  object  to  a  transferee  on  the 
ground  of  insolvency,  it  is  conceived  that  they  might  refuse  to  register 
m  transfer  to  an  infant,  lunatic  or  other  person  not  Bid  Juris  (!), 

The  stamp  duty  on  a  transfer  is  regulated  by  the  Stamp  Act,  1870, 
3S  &  34  Vict  c.  97,  in  accordance  not  with  the  nominal  value,  hut 
with  the  amount  of  the  consideration  paid,  under  a  scale  wliich  puts 
duty  at  10s,,  if  such  consideration  does  not  exceed  100/.,  and  if  it 
at  10«.  per  cent.  By  the  Customs  and  Inland  Revenue  Act, 
•7»  50  &  51  Vict  c.  15,  ss*  8 — IG,  companies  arc  allowed  to  com- 
lUnd  for  stamp  duties  on  transfers  by  the  payment  of  GtL  for  every 
of  stock  of  all  kinds.  After  such  composition,  the  transfers 
line  exempt  from  duty»  but  the  compounding  company  may 
UJTB^  in  addition  to  any  fee  exigible  on  registration,  payment  of  an 
iount  not  exceeding  the  amount  of  stamp  duty  which  would  have 
n  payable  on  the  transfer  if  the  agreement  for  composition  had 
»t  been  entered  into. 

It  will  be  observed,  that  the  use  of  the  form  given  by  the  statute  is 
tionary  and  not  compulsory.     But  it  is  best  always  to  adopt  it, 
the    following   sect.  (15),  which  will    be    considered    presently, 
is  that  the  deed  of  transfer  shall  be  kept  by  the  secretary  of  the 
company.    And  if  it  is  intended  to  declare  any  trusts  of  the  shares, 
if  the  transfer  relates  to  shares  in  more  than  one  company,  diffi- 
Ities  may  arise,  as  the  deed  cannot,  of  course,  be  kept  by  more  than 
e  company  ;  and  where  there  are  trusts,  it  is  highly  inconvenient 
i  any  company  should  have  any  deed  declaring  them.     Conveni- 
requires  that  the  transfer  which  is  to  be  kept  by  the  company 


4.  Tratif^rof 
Shara. 

bolder  m&y  tell 
hw  liutrea. 


Stump  e 
txaosiAr 


Stump  on 


C[>nipo«itlo!i  of 
stamp  ilutieft. 


Tlic  rl<?etl  of 
tranjifer. 


Trttsts. 


f)  Tbe  itock  of  a  roilwoy  conmany  is 
I  in   ***tock,*'  as  defined  by  the 

cy  RegoUtion  Act,  1S53»   16  &    17 

Tiel.  c  70*  and  an  order  timy  b«  made, 
vadur  icct  140  of  that  act,  for  the  tmn&fcr 
into  IIm  tame  of  tbe  Paymaster  Ceoerftl 
ofMdck  of  thftt  dPAcription  iHdoii^^jng  to  & 
hmatk,    Ri  /««i,  a2  L.  J.,  Cb.  $73. 

(A)  Sm  If^tddtrtfield  Canal  Ca*  v.  Burk- 
ITp  7  T.  B.  SO  £  ^  r.  Midland  CQuntia  and 


Shannon  H,  Co,,  9  L.  T.  151,  and  p.  109, 
n.  (c)j  post.  It  will  be  a^cti  that  the 
foi*iTi  requires  the  seals  of  both  transferor 
and  transferee.  This  i«  in  onkt  that  tlie 
corajiaiiy  may  have  some  one  on  the  re- 
gister who  15  bound  to  piiy  oilla,  and  would 
tlicrefore  seem  to  be  impcr^Hw  as  against 
the  company,  thouf^h^  pcrhapSi  directory 
merely  as  between  the  parties. 
(«)  Seo  sect,  d  of  this  Chapter,  post. 
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*•  .^^*^  should  be  a  simple  conveyance  of  the  legal  title,  merely  showing  who 
is  shareholder.  And  it  is  expressly  provided  by  the  statute,  that  the 
company  is  not  bound  to  see  to  the  execution  of  a  trust  (k).  In  sadi 
cases  then  there  should  be  a  separate  deed  of  transfer  for  each  com- 
pany, and,  if  necessary,  a  separate  declaration  of  trust    The  necessity 

Copland  v.North  of  this  cautiou  is^  exemplified  by  the  following  case  : — ^The  holder  of 
shares  in  a  railway  company,  whose  act  incorporated  the  Companiei 
Clauses  Act,  conveyed  the  shares,  along  with  much  other  property, 
by  a  deed,  not  in  the  form  given  by  the  act,  in  consideration  of  Kk, 
and  the  natural  love  and  affection  which  he  bore  to  his  sister,  to  & 
trustee  in  trust  for  her.  It  was  held  that  this,  though  not  a  sale,  was 
a  tninsfer  within  the  meaning  of  sect.  14,  (and  not  a  transmission 
within  sects.  18,  19,)  and,  consequently,  that  the  trustee  was  not 
entitled  to  be  registered  as  holder  of  the  shares  without  delivering  the 
deed  to  the  secretary,  to  be  kept  by  him  as  provided  by  sect.  15(1) ; 
and  it  has  been  since  laid  down  that  it  is  essential  to  the  legal  efficacy 
of  a  transfer,  that  it  should  be  delivered  to  the  secretary  of  the  com- 
pany, to  ^be  kept  by  him  in  accordance  with  sect.  15  (m).  It  has 
however  been  decided  that  two  or  more  pei-sons  posses.sed  of  shares 
may  join,  and  by  one  deed  transfer  their  interests  to  a  purchaser ;  and, 
in  such  a  case,  it  is  sufficient  if  the  ad  valorem  stamp  is  attached,  cal- 
culated on  the  consideration  paid  for  the  whole  shares  collectively  (n). 

Perton«m»biiity  Trustees  are  personally  liable  to  the  company  for  calls  (o),  having, 
however,  a  right  to  an  indemnity  out  of  the  trust  fund  as  far  as  it 
will  go  ( p). 

DeeUi  in  blank.  Deeds  of  transfer  should  never  be  executed  by  the  vendor  with 
blanks  for  either  the  amount  of  shares  or  the  name  of  the  purchaser, 
as  such  deeds,  though  not  recognized  by  the  Committee  of  the 
London  Stock  Exchange  ((jr),  and  void  for  most  purposes  (r),  may 
yet,  perhaps,  in  the  liands  of  a  hoiid  fide  purchaser  for  value  without 
notice,  be  held  to  be  good  by  estoppel  as  against  the  vendor,  who 
may  thus  be  cheated  out  of  shares  which  he  never  intended  to  part 
with.  Executing  a  transfer  in  blank  is  in  truth,  as  was  said  by 
Parke,  B.,  in  Hibbleivhite  v.  M'Morine,  an  attempt  to  make  a  deed 
transferable  and  negotiable  like  a  bill  of  exchange  or  exchequer  bill, 

{k)  8  A  9  Vict.  c.  16,  s.  20.  must  be  a  present  intention  to  confer  an 

(/)  Copcland  v.  NoHh  Eastern  R,  Co.,  6  interest.     Forrest  v.  Forrest,  34  L.  J.,  Ch. 

E.  &  B.  277.  428. 

(w)  Kanney  v.  Morgan,  L.  R.,  35  Ch.  (o)  Afuiry,  City  of  Glasgow  Bank,  L.  B., 

D.  598,  per  Stirling,  J.,  stating  also  that  4  App.  Cas.  337 ;  40  L.  T.  339. 

this  was  the  effect  of  Copeland  v.  North  {p)  Cruse  v.  Faine,  L.  R.,  4  Ch.  441 ; 

JCastcrn  li.  Co.,  aff.  by  C.  A.,  W.  N.  for  Hemming  v.  Maddick,  L.  R.,  7  Ch.  895. 

Dec.  10th,  1887.  {q)  Kiile87of  the  Stock  Exchange  Rul<^ 

(n)   Wills  V.  Bndgt,  4  Exch.  193 ;  18  (r)  Hibblewhite  v.   M^Morine,  6  M.  & 

L.  J.,  Ex.   384.     "Where  shares  arc  pur-  AV.  200,  approved  by  the  House  of  Lords 

cha.«MKl  in  another  person's  name,  in  order  in  Socieii  Uinirale  de  Paris  v.    Walker, 

to  constitute  a  yi;l  of  the  shares,  there  L.  R.,  11  App.  Cas,  20. 
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which  the  law  does  not  permit.  The  following  cases  show  the  folly 
of  such  an  attempt : — T.  being  the  holder  of  certain  20i.  shares,  and  S^n^i***^*' 
also  of  certain  2!.  shares  in  the  same  company,  instructed  his  broker  Tayhrr.  Great 
to  sell  the  latter.  The  broker  sold  the  201.  shares,  and  brought  to  ^niar  r,  co.  "" 
T.  for  execution  deeds  of  transfer,  in  which  blanks  were  left  for  the 
name  of  the  transferee  and  the  number  and  numbers  of  the  shares. 
The  deeds  bore  stamps  high  enough  to  carry  the  201,  shares,  and 
were  executed  in  blank  by  T.  The  deeds  were  delivered  in  this  con- 
dition, together  with  the  certificates  for  the  20/.  shares,  which  had 
been  fraudulently  obtained  by  the  broker,  to  bond  fide  purchasers, 
who  filled  up  the  blanks.  Upon  a  bill  filed  by  T.,  it  was  held  by 
Wood,  V.-C,  and  his  decision  was  affirmed  on  appeal,  that  the  deeds 
of  transfer  were  void,  and  that  he  was  entitled  to  the  shares  expressed 
to  be  transferred  thereby,  and  to  have  his  name  restored  to  the 
register  («).  But  in  another  case,  in  which  S.,  a  holder  of  shares  in  Exparuswan, 
a  joint-stock  company,  was  induced  by  0.,  his  broker,  to  entrust  hiin 
with  deeds  of  transfer  signed  by  S.  in  blank,  and  0.,  having  after- 
wards stolen  from  S.  certain  share  certificates,  was  enabled,  by  means 
of  the  blank  tiunsfers,  to  transfer  to  innocent  purchasers  for  value  the 
share  certificates,  and  the  names  of  the  transferees  were  in  due  course 
entered  on  the  register  as  shareholders  instead  of  S. :  upon  a  rule  by 
S.,  under  the  Joint-Stock  Companies  Acts,  to  rectify  the  register,  the 
Court  of  Common  Pleas  were  equally  divided  in  opinion  as  to 
whether  they  should  interfere  or  not,  and  the  rule  dropped  (i).  A 
similar  application  was  afterwards  made  to  the  Court  of  Exchequer, 
who  directed  an  action  to  be  brought  by  S.  against  the  company,  in 
(Mxler  that  the  question  might  be  put  on  the  record.  An  action  was 
brought,  and  a  verdict  found  for  the  plaintiff,  subject  to  a  special 
casa  But  upon  argument  the  Court  of  Exchequer  also  were  equally 
divided  in  opinion  (it).  Judgment,  however,  was  given  for  the 
plaintiff,  and  that  judgment  was  ultimately  upheld  in  the  Exchequer 
Chamber,  though  not  without  some  difference  of  opinion  amongst  the 
members  of  the  Court  (x). 

It  is  in  general  the  duty  of  the  purchaser  to  tender  the  deed  of  J/ tnSsferf**^ 
transfer  to  the  vendor  for  execution,  as  in  the  case  of  a  sale  of  realty ; 
that  is  to  say,  the  purchaser  cannot  bring  an  action  against  the  latter, 
for  a  breach  of  contract,  in  not  delivering  or  transferring  the  shares 

(f)  Tayler  v.  Great  Indian  Peninsular  Co.,  31  L.  J.,  Ex.  426 ;  7  H.  &  N.  603. 

JL  Co.,  28  L.  J.,  Ch.  285,  709  ;  4  De  O.  &  The  judgments  in  this  case,  in  all  three 

J.  559.     See  CoUam  v.  Eastern  Counties  Courts,  are  well  worthy  of  perusal,  but  are 

R.Co,,  1  Johns,  k  Hemm.  243.  too  long  for  insertion  here.     And  see  also 

{t)  Ex  parte  Swan,  7  C.  B.,  N.  S.  40Q  ;  Shropshire  Union  Railways  and  Canal  Co, 

^.C,  SOL.  J.,  C.  P.  113.     See  also  Tttfiper  v.  The  Queen,   L.  R.,  7  H.   L.  496,  and 

▼.  Foulhes,  ib.  214.  p.  Ill,  post. 

(«)  Swam  T.  North  British  Australasian         (x)  82  L.  J.,  Ex.  273  ;  2  H.  &  0.  175. 
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*•  5SJJJ^^    without  averring  and  proving  such  tender  of  the  deed  ott  his  part(3f). 

But  by  the  custom  of  the  Stock  Exchange,  and  it  is  believed  most 

other  share-markets,  it  is  the  duty  of  the  vendor  to  prepare  the 
transfer  deed  and  reclaim  the  amount  of  the  stamps  from  the  pll^ 
chaser  {z).  If  the  transfer  requires  the  assent  of  the  directors  to 
make  it  valid,  it  depends  a  good  deal,  if  not  entirely,  on  the  usage 
of  the  Stock  Exchange  in  which  the  shares  were  purchased,  whether 
it  is  the  duty  of  the  vendor  or  of  the  purchaser  to  obtain  such  con- 
sent. In  general,  it  would  seem  that  there  is  no  absolute  undertaking 
on  the  part  of  the  vendor  to  obtain  it.  He  is  responsible,  indeed,  for 
the  genuineness  and  regularity  of  all  documents  delivered,  and  bound 
to  execute  a  ti*ansfer ;  but  it  is  the  duty  of  the  purchaser  to  execute 
and  duly  lodge  such  documents  for  verification  and  registration  in 
the  books  of  the  company,  and  to  obtain  a  certificate  of  registration ; 
and  it  would  therefore  seem  to  be  the  purchaser's  duty,  in  the  first 
instance,  to  endeavour  to  obtain  the  consent  of  the  directors.  At 
the  utmost,  the  vendor  is  only  bound  to  obtain  such  consent  after 
the  purchaser  has  done  what^  is  reasonable  to  obtain  it  in  the  usual 
course  (a). 

An  auctioneer  who  sells  shares  at  a  public  auction  without  dedar- 
ing  the  name  of  his  principal,  makes  himself  personally  responsible 
for  the  fulfilment  of  the  contract  of  sale  (6). 

Rafiuai  to  accept  If  shares  are  sold  and  the  vendor  prepares  a  deed  of  transfer,  and 
demands  the  name  of  the  transferee,  which  is  refused,  and  the  con- 
tract abandoned  by  the  vendee,  the  vendor  may  sue  the  vendee  for 
refusing  to  accept  the  shares ;  and,  although  at  the  time  the  deed  of 
transfer  was  tendered  there  were  calls  unpaid,  the  defendant  cannot 
set  up  as  an  answer  that  the  plaintiffs  were  not  ready  and  willing  to 
transfer  the  shares,  because  when  the  plaintiffs  demanded  the  name 
of  the  purchaser,  they  were  in  a  condition,  by  paying  the  call,  to 
make  a  valid  transfer  (c). 

Re-tnnafer  ia  If  a  veudec  of  shares  has  been  induced  to  purchase  them  by  means 
of  false  statements  made  by  the  vendors,  as  to  material  facts  relating 
to  the  condition  and  prosperity  of  the  company,  equity  will  decree 
the  re-payment  of  the  purchase-money  with  interest,  and  the  re- 
transfer  of  the  shares  to  the  fraudulent  vendors  (rf).     But  if  between 

(y)  Stephens  v.  De  Medina,  4  Q.  B.  428  ;  But  see  also  Lenian  r,  Llcyd^  14  L.  J., 

Bowlhy  V.  Belh  3  C.  B.  294  ;  16  L.  J.,  Q.  B.  165 ;   WiUcinxm  v.  Lloyd,  7  Q.  R 

C.  P.  18  ;  10  Jur.  669,  S.  C,  43,  in  which  cases,  however,  the  contnct 

(c)  See  also  Shaw  v.  liowleij,  16  L.  J.,  was  not  made  on  the  Stock  Exchange ; 

Ex.  180  ;  11  Jur.  911.    In  Taylor  v.  Stray,  the  dittcronce  of  these  cases  is  further  ex- 

26  L.  J.,  C.  P.  185,  287,  the  vendor,  bcin*?  plnined  in  Stray  v.  liussell, 

anxious  to  get  rid  of  his  shares,  prcnared  (b)  Fratiklyn  v.  Lam<md,  4  C.  B.  637  ; 

and  executed  and  tendered  to  the  purcnaser  16  L.  J.,  C.  P.  221. 

a  transfer.  (c)  Shaw  v.  Roxcleif,  5  Railw.  Cas.  47 ; 

(a)  See  Stray  v.  Russell,  28  L.  J..  Q.  B.  16  L.  J.,  Ex.  180 ;  11  Jur.  911. 

279 ;  1  £.  &  £.  888 ;  29  L.  J.,  Q.  B.  115.  {d)  Stainback  v.  FemUy,  9  Sim.  566. 
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iie  making  of  the  coatract  aod  the  discovery  of  the  fraud,  the  vendee 
I     receive  dividends  or  otherwise  deal  with  the  shares,  he  could   not 
■treat  the  contract  as  void,  but  must  bring  an  action  on  the  deceit, 
Himd  recover  his  real  damage  (t»).     So  if  directors  make  false  repre- 
Vientations  for  the  purpose  of  fictitiously  enhancing  the  price  of  shares 
for  their  own  benefit,  and  a  purchaser  is  thereby  deceived  and  in- 
duced to  purchase  shares  gi^eatly  beyond  their  value,  the  transfer  of 
Ihe  shares  will  be  set  aside  (/);   and  if  a  prospectus  misrepresent 
srial  facts,  so  that  a  person  reading  it  is  thereby  deceived  into 
ecoming  an  allottee  of  shares,  and  in  consequence  suffers  loss,  he 
!iay  proceed  against  the  directors  who  issued  the  prospectus*     But 
be  responsibihty  of  the  directors  does  not  follow  the  shares  on  their 
fer   from  an   allottee   to   his  vendee,  and   the  vendee   cannot 
BOoeasfiiliy  proceed  against  the  directors  for  the  misrepresentation 
itber  at  law  or  in  equity,  unless  he  can  show  some  direct  connection 
between  them  and  himself  in  the  communication  of  the  prospectus 
which  influenced  his  conduct  in  becoming  a  purchaser  (<j). 

It  may  here  be  remarked  that  the  company  are  bound  to  replace  Fc^ged  tmufor. 
stock  transferred  by  a  forged  transfer,  as  a  forged  deed  is  a  mere 
DuUity  (A). 
I  The  transfer   must  be  executed   by  the   transferee  (i),  and  duly  J^^^^^'^ 

Hieiitered  in  the  register  of  ti-ansfers  in  the  manner  directed  by  the 
I  statute,  inasmuch  as  the  body  of  sharohofders  agree  to  carry  on  the 
undertaking  under  all  the  proviiiions  contained  in  the  act  of  Parlia- 
ment  The  Court  of  Exchequer  io  one  case  held  that  an  informal 
tmnsfer  would  not  bind  the  company  (k).  But,  in  the  same  case,  it 
was  afterwards  ruled  in  equity,  and  that  ruling  was  upheld  in  the 
Hocite  of  Lords,  that  as  the  transfer  was  made  in  the  usual  manner 
by  the  secretary  of  the  company,  and  was  subsequently  adopted  by 

»the  company  as  being  regularly  made,  the  transaction  was  valid  as 
between  the  company  and  the  original  transferor  (l). 
s 


M  Clntk4  r.  DkkKm,  £.  B*  &  £.  14S ; 

I/}  Mum€9  r.  Pmndl,  2  H.  L.  C.  622. 
8«  ilao  X4€»r»  Com,  2S  L.  J.,  Ch.  257  ;  3 
Dtt  G.  Jt  J«  SB7,  et  ciM».  ib.  cit.  ;  Fy-owtft 
Om,  90  L.  J.,  Ch.  322  ;  Kisch  v.  Centrat 
;  n,  Co.  of  Feiuziula,  Zi  U  J,,  Ch.  645  ;  36 
jli.  J»,  GL  849  ;  Kennedy  r.  Pattamn,  d;c, 
'  Mail  Co.,  36  L.  J.,  Q.  B.  260  j  lU 
d,  Gume^  «t'  Co. ,  36  L.  J,,  Ch.  949  j 
T.  Ftmif,  3  L.  R.,  Ch.  467  ;  36 

h.  y,  oi.  267. 

U)  Put  T.  Qumty,  L.  R  ,  6  H.  L.  377. 

(&}  T0§hr  ▼.  Midland  R,  Co.,  29  L.  J., 
Ch.  rai  ;  81  L.  J..  Ch.  336  ;  8  H.  L.  C. 
7$L  But  where  the  secretary  of  a  joint 
ctoek    company    fraudulently   transifcned 


this  proprietor  of  the  bhares 

ItiBtni    the    trtftsaetion    as    being  valid 

the   transferee,   but    filed    a  bill 


ogaiiist  the  company  for  damages,  it  was 
held  that  bo  was  not  entitled  to  relief. 
Duncan  v,  HmUleyt  2  Macn.  &  Gord.  30  ; 
2  HaU  k  Twellu.  78.  As  to  the  right  of 
the  tranafereo  who&«  name  hm  beou  regis- 
tered and  erased  to  call  on  the  Gom]mnj 
for  competiftationf  aee  ife  Bahia  and  San 
Franci^o  R,  C#.,  37  L.  J,,  Q.  B.  176. 

(i)  Re  Imperial  M^catdilt  CrtdU  Jsso' 
nation,  36  L  X,  Ch.  468. 

(k)  Bomnqnct  v.  Shortnd^e,  4  Exch. 
699  ;  20  L.  J.,  Ex.  27. 

(l)  Shortridge  \\  Bosanquei^  16  Jun  919; 
16  Beav.  84  j  S.  C.  in  the  Honae  of  Lords, 
nomine  Bargak  v.  Shortridge,  fi  H.  L.  C, 
297  ;  and  see  Ex  parU  Strafard,  22  Ji.  J., 
Ch.  194  ;  16  Jur.  435»  per  Lord  St.  Leo- 
nnrdsj  C,  ;  Grady  $  Cater^  Z2  L.  J.»  Ch. 
326  ;  Lane't  C(W,  33  L.  J.,  Cb.  8i. 
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4.  Tran^fkrof 
Skarti, 

RegUtntion  of 
tnutfen. 


Restriction  npon 
transfen  until 
calla  paid. 
C.  C.  Act,  1. 1«. 


Neglect  of  trans- 
feree  to  register. 
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The  deed  of  transfer  must  be  delivered  to  the  secretary  of  the 
company,  who  enters  a  memorial  thereof  in  the  "Register  of 
Transfers/'  and  delivers  to  the  purcliaser  a  new  certificate,  or  indoim 
a  memorandum  of  the  transfer  on  the  old  one  (m).  Until  a  traiufa 
has  been  thus  delivered,  the  vendor  continues  liable  for  all  calls,  and 
the  purchaser  is  not  entitled  to  receive  profits,  or  to  vote  :  (8  Je  9 
Vict.  c.  16,  s.  15,  post,  vol.  II.) 

No  shareholder  may  transfer  any  share  after  any  call  shall  have 
been  made  in  respect  thereof  until  he  has  paid  such  call,  or  until  be 
has  paid  all  calls  for  the  time  being  due  (n)  on  every  share  held  by 
him  :  (Sect.  IG.)  The  meaning  of  this  section,  which  applies  only 
to  shares  subject  to  calls,  and  not  to  paid-up  shares  or  consolidated 
stock  (o),  is,  that  during  the  time  that  the  calls  remain  unpaid,  the 
right  to  transfer  the  shares  is  taken  away,  and  the  deed  of  transfer 
is  void  as  against  the  company,  though  valid  as  between  the  parties, 
so  that  the  company  may  refuse  to  register  such  a  transfer,  although 
the  calls  have  been  subsequently  paid  up(2>).  In  such  a  case  it 
would  be  necessary  to  re-execute  the  deed  of  transfer,  before  the 
company  can  be  compelled  to  register  it(g).  A  different  question 
would,  however,  arise,  if  the  deed  had  been  delivered  as  an  escrow, 
to  take  effect  upon  payment  of  the  calls  by  the  transferor  (r). 

But  the  section  is  for  the  protection  of  the  company,  and  not  of  its 
creditors,  and  if  the  director  assent  to  a  transfer  on  which  calls  are 
due,  the  transferor  cannot  be  placed  on  the  list  of  contributories  («). 

If  shares  are  sold,  and  the  transfer  signed  by  the  vendor,  but  the 
vendee  neglects  to  register  it,  so  that  the  company  are  entitled  to 
demand  payment  of  calls  made  subsequently  to  the  sale  from  the 
vendor,  whose  name  remains  on  the  register,  an  action  for  specific 
performance  of  the  contract  may  be  maintained  by  the  vendor  to 
compel  the  vendee  to  register  the  transfer  and  pay  the  calls  (0-    The 


(m)  Wilkinson  v.  Lloyd,  7  Q.  B.  27 ;  9 
Jur.  328.  It  would  seem  that  companies 
have  no  right,  exc'e]>t  ])erhaps  in  cases  of 
forgery  or  fraud,  to  cancel  an  entry  and 
remove  a  person's  name  from  the  register. 
Hare  v.  L.  and  N,  JF.  R.  Co.,  30  L.  J., 
Ch.  821,  n.  ;  2  Johns.  &  Hemm.  80  ;  Ward 
V.  South  Eastern  11.  Co.,  29  L.  J.,  Q.  B. 
177. 

(n)  See  32  L.  J.,  Ch.  637 ;  and  R.  v. 
Inns  of  Court  UoUl  Co.,  32  L.  J.,  Q.  B. 
869. 

(o)  Ilubhersty  v.  Manchfsttr,  Shrffield 
and  Lincolnshire  R.  Co.,  86  L.  J.,  Q.  B. 
33,  198  ;  L.  K.  2  Q.  B.  59,  471,  (Kxch. 
Ch.). 

(i>)  R.  V.  Winif,  17  Q.  B.  645. 

(7)  It  is,  however,  veiy  questionable 
whether  a  fresh  deed  would  not  be  neces- 
sary, or  at  least  a  fresh  stamp.    See  London 


and  Brighton  R.  Co.  t.  Fairclough,  2  M. 
k  G.  674. 

(r)  Hall  V.  Norfolk  Estuary  Co.,  16 
Jur.  149  ;  21  L.  J.,  Q.  B.  94.  A  transfer 
made  when  the  name  of  the  vendee  is  left 
in  blank  is  void.  But  the  shares  do  not 
remain  in  the  "order  and  disposition"  of 
the  transferor.  Morris  v.  Cannan,  SI  L. 
J.,  Ch.  425. 

(f)  In  re  Hoylake  R.  Co.,  L.  R.,  9  Ch. 
257  ;  43  L.  J.,  Ch.  529  ;  30  L.  T.  218;  22 
W.  R.  443. 

(0  Shaw  V.  Fisher,  2  De  G.  A  S.  11  ; 
12  Jur.  152  ;  5  De  G.,  M.  &  G.  596  ; 
;j>wwr  V.  Price,  3  De  G.  &  S.  311  ;  18 
Jur.  295.  It  is  said  in  this  case  that  shares 
are  sometimes  sold  on  the  Stock  Exchan^, 
on  the  torms  that  the  purchaser  shall  give 
a  guarantee  of  registration  ;  bat  Bruce, 
y.-C,  held,  that  the  omission  of  such  i^ 
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principle  is,  that  when  shares  are  sold,  it  must  be  taken  to  be  part  of 
the  contract,  that  the  vendor  should  be  indemnified  by  the  purchaser 
from  all  liability  in  respect  of  subsequent  calls  made  on  the  shares  (u). 
A  stock-jobber  is  liable,  if  his  nominee  had  no  legal  capacity  to  accept 
the  shares  purchased,  to  indemnify  the  vendor  against  calls,  although 
the  time  limited  by  the  rules  of  the  Stock  Exchange  for  approval  or 
rejection  of  the  name  of  the  ultimate  purchaser  has  been  allowed  to 
go  by  without  objection  (x). 

So  where  certain  railway  shares  were  sold  by  auction,  and  the  pur- 
chaser paid  his  purchase-money,  but  did  not  take  a  transfer  of  the 
shares,  and  then  sold  to  a  third  party,  who  refused  to  register  himself 
as  owner  of  the  shares,  and  calls  were  made  on  the  shares,  which 
were  left  unpaid ;  it  was  held,  that  the  original  vendor  was  entitled  to 
a  decree  for  specific  performance,  against  the  original  purchaser  (y). 
If,  through  the  neglect  of  the  purchaser  of  shares  to  register  them, 
the  vendor  is  compelled  to  pay  calls,  he  cannot  recover  the  money 
back  as  money  paid  to  the  defendant's  use  (z) ;  but  he  may  maintain 
an  action  against  the  purchaser  upon  his  implied  promise  to  indemnify 
the  vendor  (a). 

If  the  company,  without  cause,  refuse  to  register  shares  and  deliver  ^^^  ?JSter 
new  certificates  after  the  deed  of  transfer  has  been  sent  to  the  secretary, 
such  a  breach  of  duty  would  entitle  the  transferee  to  sustain  an  action 
for  damages  against  the  company  (6) ;  and  he  might  also  obtain  a 
mandamus— peremptory  in  the  first  instance,  if  there  were  no  issues 
of  fact  to  be  tried — commanding  the  company  to  register  the 
transfer  (c).     Moreover,  '^it  is  clearly  a  wrongful  act,  for  which  an 

stipnlatioii  made  no  diflFercncc.     See  also  the  proposal  to  transfer.     Gregory  v.  East 

Hawkins  v.   Mallby,  37  L.   J.,  Ch.   58 ;  India  Co,,  7  Q.  B.  199.     Sec  also  Wilkin- 

L  R.,  4  Eq.  572  ;    Evaiis  v.    JFoorf,  37  son  v.  Anglo-Califomian  Oold  Mining  Co., 

L  J.,  Ch.  159;  Paine  v.  Hutchinson,  36  18  Q.   B.  728  ;  Stewart  v.  Same  Co,,  18 

L  J.,  Ch.  169  ;  37  L.  J.,  Ch.  485  ;  L.  R.,  Q.  B.  736. 

8  Ch.   388  ;  Hodgkinson  v.  Kelly,  16  W.  (c)  R,  v.  General  Cemetery  Co.,  6  E.  & 
R.  1078  ;  Coles  v.  Bristotoe,  L.  R.,  6  Eq.  B.  415  ;  Copeland  v.  North  Eastern  R  Co., 
149.  6  E.  &  B.  277  ;  Norris  v.  Irish  Land  Co., 
(u)  Jacques  v.  Chambers,  4  Railw.  Cas.  8  E.  &  B.  512  ;   27  L.  J.,   Q.   B.   115  ; 
502,  per  Brace,  V.-C.  IFard  v.  South  EasUm  R.  Co.,  29  L.  J., 
(x)  Ni4JcalU  V.  Merry,  L.  R.,  7  H.  L.  Q.  B.  177.    See  also  R.  v.  JVorcesUr  Canal 
530.     And  see  that  case  and  the  decisions  Co.,  1  M.  &  R.  529  ;  R.  v.  Liverpool  and 
there  cit«d,  generally,  as  to  the  liability  of  Newcastle  R.  Co.,  21  I^  J.,  Q.  B.  284  ;  16 
diflTerent   parties  Trhere    shares  are    sold  Jnr.  949.     In  R.  v.  Midland  Counties  and 
on  the   Stock  Exchange,   and  as  to  the  Shannon  R.  Co.,  9  L.  T.  151  ;  15  Ir.  C.  L. 
effect   of   the    rules    of   the    Stock    Ex-  R.   525,  the  Court  of  Queen's  Bench  in 
change.  Ireland,  on  the  application  of  the  trans- 
it) Shaw  V.  Fisher,  ubi  supra.  fcree,  granted  a  mandamus  to  register  a 
(t)  Sayles  r,  Blane,  6  Railw.  Cas.  79  ;  transfer  of  shares  to  a  pauper,  though  the 
19  L.  J.,  Q.  B.  19  ;  14  Q.  B.  205.  consideration  was  a  mere  fiction,  and  the 
(a)   JFalker  v.  Bartlett,  18  C.  B.  845.  transfer  was  made  to  get  rid  of  liability, 
{b)  A  declaration  against  the  East  India  but  was  not  subject  to  any  secret  trust  for 
Conpany,  for  refusing  to  transfer  stock,  the  benefit  of  the  transferor.     But  in  R, 
wis  held  insufficient,  because  it  was  not  v.  Same  Co.,  9  L.  T.  155  ;  15  Ir.  C.  L. 
alleged  that  the  name  of  the  transferee  was  R.  514,  the  same  Court  refused,  on  the 
pfeaented  to  the  company,  at  the  time  of  application  of  the  transferor,  to  grant  a 
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action  for  damages  may  be  sustained,  if,  in  consequence  of  the  refiisd 
of  the  company  to  register  a  transfer,  calls  are  not  paid,  and  the 
company  thereupon  proceed  to  declare  the  shares  forfeited,  and  after- 
wards sell  them  (rf). 

At  common  law  the  shares  of  an  unmarried  woman  became  the 
property  of  her  husband  upon  her  marriage,  and  shares  coming  to  a 
married  woman  during  marriage  vested  in  him,  but  the  Married 
Women's  Property  Act,  1882,  45  &  46  Vict  c.  75,  repealing,  but  le- 
enacting  with  considerable  amendments,  the  Married  Women's  Pro- 
perty Act,  1870  (e),  has  entirely  altered  the  law.  The' Act  of  1882, 
after  providing  that  a  married  woman  is  to  be  capable  of  holdiag 
property  as  if  she  were  unmarried,  and  that  property  belonging  or 
coming  to  her  after  the  commencement  of  the  Act  (1st  Jan.  1883)  is 
to  be  held  by  her  as  if  she  were  unmarried,  deals  with  stock  and 
shares  as  follows  : — 

By  s.  6  stock  and  shares  which  at  the  commencement  of  the  Act 
(Ist  Jan.  1883)  were  standing  in  the  sole  name  of  a  married  woman 
are  to  be  "  deemed,  unless  and  until  the  contrary  be  shown,  to  be  the 
separate  property  of  such  married  woman,"  and  the  fact  that  such 
stock  or  shares  stand  in  the  sole  name  of  a  married  woman,  "  shall  be 
sufficient  primd  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorize  and  empower  her  to 
receive  or  transfer  the  same,  and  to  receive  the  dividends^  fta,  without 
the  concurrence  of  her  husband." 

By  sect.  7  stocks  and  shares  transferred  in  or  into  the  sole  name  of 
a  married  woman  shall,  until  the  contraiy  be  shown,  be  deemed  to  be 
her  separate  property,  but  it  is  expressly  provided  that  no  joint  stock 
company  shall  be  compelled  to  admit  a  married  woman  to  hold  stock 
or  shares  "  to  which  any  liability  may  be  incident "  contrary  to  any 
act  of  Parliament  regulating  the  company. 

By  sects.  8  and  9  stock  and  shares  standing  in  the  names  of  a 
married  woman  and  other  persons  are  to  be  deemed  her  separate 
property  so  far  as  her  own  title  goes,  and  her  husband  need  not  join 
in  the  transfer  of  such  stock  or  shares. 

By  sect.  10,  if  a  wife  buy  stock  or  shares  with  her  husband's 
money  but  without  his  consent,  a  judge,  either  of  the  High  Court  or 
of  a  County  Court,  may  order  such  shares  or  stock  to  be  re-transferred 
to  the  husband. 


mandamuii  to  register  a  transfer  to  an 
infant,  as  he  might  afterwards  repudiate 
them. 

(rf)  Catchpolc  V.  AmhcrgnU  It.  Co.,  1 
E.  &  15.  Ill  ;  and  see  Wilkinson  v.  Anglo- 
Cali/omian  Gold  Co,^  18  Q.  H.  728  ;  21 


L.  J.,  Q.  B.  827 ;  Cockerell  v.  Van  DU- 
mens  Land  Co,,  18  C.  B.  454. 

{c)  For  mandamus  to  directors  under 
this  act  to  investigate  title  of  married 
woman,  see  Ji  t.  ^matie  R,  Co.,  L.  B.| 
8  Q.  B.  299. 


SECT,   4, — TRANSFER  OP  SHARE3 


totnuk 


LThe  register  of  transfers  may  be  closed  for  a  certain  number  of 
ys  before  each  ordinary  meeting,  and  any  transfer  made  whilst  the 
register  is  so  closed  as  between  the  company  and  the  transferee,  is 
pn^idered  as  made  subsequently  to  the  ordinary  meeting :  (8  &  9 
pet  c.  16,  S.17.) 

I  If  a  share  becomes  transmitted  by  death  or  bankruptcy  (/),  or  by  TrmMmii»ion  of 
Iher  similar  means,  the  directors  may  require  the  transmission  to  be  c.  c.  Act,  ■.  is. 
Ithenticated  by  a  declaration  in  writing,  wliich  must  he  left  with 
secretar}^,  who  thei-eupon  enters  the  names  of  the  persons 
Iticled  in  the  register  of  shareholders.  Until  a  transmission  be  so 
Itbcniicated  no  person  entitled  can  share  in  the  profits  or  vote : 
18.)  An  extract  of  the  probate  or  letters  of  administration, 
mufit  be  produced  to  the  secretary,  when  shares  are  transmitted  by 
mauTiage  or  death  :  (Sect.  19.) 

The  company  are  not  bound  to  see  to  the  execution  of  any  trust  siiAm  tnt^M 
to  which  shares  may  be  subject ;  and  receipts  for  money,  given  by 
the  person  in  whose  name  any  share  stands  in  the  books,  are  a 
Sttificient  discharge  to  the  company  :  (Sect.  20.)  This  does  not  pre* 
f ni  the  completion  of  an  equitable  mortgage  (by  deposit  of  shares) 
by  notice  to  the  company,  so  as  to  be  valid  as  against  the  assignees 
bankruptcy  of  the  mortgagor  claiming  the  shares  under  the 
^uted  ownership  clause  of  the  Bankrupt  Act  (g).  It  seems  that  a 
of  shares  should  give  notice  of  his  incumbrance  to  the 
f,  otherwise  he  may  lose  his  lien  (A),  Shareholders  cannot 
tt  rid  of  their  liability  to  pay  calls,  except  in  the  mode  pointed  out 
in  the  statute,  even  in  cases  where  they  hold  the  shares  under  a  trust 
for  the  company  (<)*  And  if  directors  accept  an  informal  surrender 
of  shares  upon  an  agreement  that  the  surrenderee  shall  not  be 
required  to  pay  any  further  calls,  a  Court  of  Equity  would  probably 
gmnt  an  injunction  to  restrain  an  action  to  recover  calls  brought 
igaiiiBt  other  shareholders  (/»•).  It  is  the  duty  of  a  person  receiving 
oerttGcate^  as  an  equitable  mortgagee  of  railway  stock,  to  inquire 
what  is  the  real  position  of  the  mortgagor,  for  if  the  mortgagor  turn 
out  ta  be  trustee  for  another,  the  equitable  mortgagee  will  be  unable 
to  enforce  his  claim  in  opposition  to  the  original  cestui  que  trust. 
This  was  decided  by  the  House  of  Lords  in  Shropshire  Union  R.  Co, 


if)  Am  to  wlien  shtre*  remain  in  the 
•nUr  sad  of  a  bnnknipt,  se« 

Themptom  1  i  L.  J.,  Cb,   4$3  ', 

Mt  p^rU.  BuuiUii,  '16  L.  J.,  Bank.  45  ;  1 
De  (lli  J.  l«a  ;  £p  parit  SUiPftrt,  3  4  U  J, , 
Bftak  S,  It  liA5  been  hM,  thnt  after  tht3 
Ksamtioa  of  a  tmn^fcr  in  blank,  hhArt:?! 
wri  not  in  the  ord^r  uid  disjiobitioii  of 
lltt  tnaipfcror.  Uarn$  ▼.  Caitttatt^  31  L. 
i.,  du  436  i  and  tee  «iite,  p.  90, 


(f?y  Eti parte  SUaoari,  34  L.  J.,  Ikuk.  6, 

(h)  Cummmo  v.  PmcuU^  2  Y,  A:  CoU, 
44S  ;  JEr  parte  WaUhumn^  1  Mont  &  A. 
304  ;  Martin  v.  St^lgiHck,  ft  IJuar.  333. 

(0  Preston  v.  Grand  VMlkr  Dtfck  CV?., 
11  8im.  327  ;  .V.  C  2  Enilw.  Oils.  350, 

{k)  Fhxyjair  v,  Jjirtnin(fham,  Bristol 
ami  Thames  Juncihn  Ji.  Co,^  I  llailw. 
Ciw.  640, 
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V.  The  Qu€€n  (I),  in  which  a  director  had  mortgaged  as  his  own  oer« 
taiu  shares  which  he  held  in  trust  for  the  company.  No  transfer 
had  been  executed,  and  the  company  had  no  notice  of  the  tnmi- 
action,  and  when,  upon  the  death  of  the  mortgagee,  his  widow  and 
executrix  obtained  a  transfer  from  the  dii'ector,  the  House  hid 
no  hesitation  in  refusing  a  mandamus  to  register  the  widow  « 
transferee. 

If  a  tenant  for  life  pay  calls  out  of  his  own  pocket,  the  monej 
advanced  is  of  the  nature  of  salvage  money,  and  may  be  raised  by  a 
sale  of  the  shares  and  repaid,  either  to  himself  in  his  lifetime,  or  to 
his  executors  at  his  death  {m). 


5.  For/tUnre  of 
Sham, 

For  non-pttv. 
nieut  of  calls. 


5.  Forfeitwe  of  Shares, 

The  Companies  Clauses  Act  enacts,  that,  if  any  shareholder  &il  to 
pay  any  call  payable  by  him,  the  directors  may,  if  the  call  is  not  paid 
within  two  months  after  it  becomes  due,  declare  the  share  forfeited; 
and  that  whether  the  company  have  sued  for  the  call  or  not :  (8  &  9 
Vict.  c.  16,  s.  29,  Vol.  II.)  But  before  a  share  can  be  declared  to  be 
forfeited,  the  directors  must  give  twenty-one  days'  notice  to  the 
shareholder,  such  notice  to  be  sent  as  is  prescribed  in  the  act  (n) : 
(Sect.  30.)  Nor  does  the  declaration  of  forfeiture  take  effect  until 
it  has  been  confirmed  at  a  general  meeting  of  the  company ;  and 
such  general  meeting  may  direct  the  forfeited  share  to  be  sold,  or 
otherwise  disposed  of  (o) :  (Sect.  31.)  Forfeited  shares  may  be  sold 
by  public  auction  or  private  contract :  (Sect.  32.)  A  good  title  to 
the  purchaser  of  a  forfeited  share  may  be  made  in  the  manner 
prescribed  in  the  act :  (Sect.  33.)  The  company  may  not  sell 
more  shares  belonging  to  a  defaulter  than  are  sufficient  to  pay  the 
calls  due  and  interest  and  expenses  ;  and  the  overplus,  if  any,  must 
be  paid  to  the  defaulter :  (Sect.  34.)  And  if  the  calls,  &c.,  are 
paid  by  the  defaulter  before  sale,  the  share  reverts  to  him : 
(Sect.  35.) 


(l)  L.  R.,  7  n.  L.  496  ;  32  L.  T.  283, 
reversing  the  decision  of  the  Exchequer 
Chamber,  L.  K.,  8  Q.  B.  435  ;  and  affirm- 
ing that  of  the  Queen's  Bench,  ib.  420. 

(m)  Todd  V.  Moorhouae,  L.  R.,  19  Eq. 
69  ;  32  L.  T.  8. 

(n)  "When  equity  will  not  relieve  a  share- 
holder whose  shares  liavo  been  forfeitinl 
for  non-pa}Tiipnt  of  calls,  although  the 
omission  to  pay  the  calls  arose  from  acci- 
dental circumstances,  see  Sparks  y.  Liver- 
pool   Waterworks  Co.,  13  Ves.  428  ;  and 


BceBurdcU  v.  Itairson^  9  Jur.  841 ;  l^cwart 
V.  AngJo'Califomian  Gold  Co,,  21  L.  J., 
Q.  B.  393  ;  18  Q.  B.  736. 

(o)  It  would  seem  that  no  further  notice 
need  be  given  to  the  shareholder.  Ex  parte 
Knight,  36  L.  J.,  Ch.  317.  And  it  would 
also  seem  that  the  name  of  the  shareholder 
need  not  bo  removed  from  the  register. 
Itc  Tavistock  Iron  Works,  36  L.  f.,  Ch. 
616;  and  see  ibid,  as  to  waiver  of  for- 
feiture. 


SECT.  6.— THE  STOCK  EXCHANGE.  113 

It  is  to  be  observed,  that,  by  the  express  words  (j))  ^f  ^^^  29th 
section  the  share  may  be  forfeited,  although  an  action  has  been 
brought  to  recover  the  calls.     The  remedy  is  therefore  cumulative:  The  remedy  i« 

...  •<•  1111-1  1  cuuiul«ti\f. 

and  it  IS  DO  answer  to  an  action  for  calls,  that  the  shares  have  been 
forfeited  and  sold  before  the  action  was  brought  (q).  Neither  is  it 
an  answer  that,  after  action  brought  the  shares  were  forfeited  and 
cancelled,  and  that  the  company,  under  the  provisions  of  the  special 
act,  had  issued  new  shares,  in  lieu  of  those  which  were  cancelled. 
But  in  either  of  the  above-mentioned  cases  the  party  sued  is  entitled 
on  motion,  to  the  benefit  of  the  sale  of  the  shares,  or  the  value  of  the 
new  shares,  in  satisfaction  j^ro  tanto  of  the  debt  due  for  calls ;  and 
on  payment  of  the  residue  of  the  debt  and  costs,  the  Court  will  stay 
the  proceedings  (r). 

As  to  collusive  forfeiture  of  shares,  the  cases  in  the  note  («)  may 
be  consulted  with  advantage. 

By  the  Companies  Clauses  Act,  1863  (t),  power  is  given  to  every  Qincfiiation  ot 
company  incorporated  either  before  or  after  28th  July,  1863,  which  "'^  *  '  "  '***** 
has  obtained  a  special  act  incorporating  Part  I.  of  the  Companies 
Clauses  Act,  1863,  to  cancel  forfeited  shares  if  they  cannot  be  sold 
for  enough  to  pay  arrears  of  calls,  interest  and  expenses ;  but  the  can- 
cellation does  not  affect  the  liability  of  the  last  registered  holder  to 
pay  anears  of  calls,  interest  and  expenses  :  (Sect.  6.) 


change. 


C.  Traffic  in  Shares  and  ScHp  on  the  Stock  Exchange.  c.  The  stock 

There   were  few  transactions  in   railway  shares  upon  the   Stock  Hwtory  of  ahare 
Exchange  prior  to  the  year  1824.     The  first  quotation  of  this  species  tS^stSik  ex°" 
of  property  occurs  in  the  list  published  in  that  year,  where  an  entry 
appears  under  the  head  of  "Iron  Railways."     At  that  time  there 
were  very  few  railway  shares  in  the  market.     A  daily  Price  List  of 
Shares   is   now   published    in    London,   with  the    sanction   of  the 
Committee    of    the    London   Stock   Exchange.      The  members  of 
the   Stock    Exchange   consist  of  brokers,   and    dealers  or  jobbers. 
The  London  Brokers'  Relief  Act,   1884,  has   done   away  with   the 
necessity   of  the   admission   of  London   brokers    by  the   Court  of 
Aldermen.      The  province  of  the  broker  is   limited   to   the   trans- 
it) If  this  provision  had  not  been  in-      aider  StockaCs  Case,  37  L.  J.,  Ch.  6,  230. 
scrted,  it  seems  that  both  remedies  could  (r)  InglU  v.  Great  NortJu^m  11  Co,  (in 

not  haTo  been  refjorted  to.     See  Qilcs  v.       House  of  Lonls),  per  Lord  St.  Leonards, 
JIuU,  3  Ex.  18  ;  18  L.  J.,  Ex.  53.  C,  16  Jur.  895. 

(7)  Great  Northern  R.  Co.  v.  KemirAly,  (j»)  BroUurhootra  Casr,,  31    Renv.   365  ; 

4  Kxch.  417  ;  19  L.  J.,  Ex.  11  ;  6  Railw.       31  L.  J.,  Ch.  861;  Lord  Bdhuven's  Case,  34 
CbflL  5  ;  7  D.  &  L.  197.     As. to  whether      L.  J.,  Ch.  503  ;  Stanhopes  Case,  35  L.  J., 
the  company  would  be  entitled  to  interest      Ch.  296. 
on  ealU  on  forfeited  shares,  see  and  con-  (0  26  &  27  Vict.  c.  118,  s.  4,  post, Vol.  II. 
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action  of  business  for  his  principals.  He  purchases  and  sells  public 
securities  and  shares,  for  persons  desirous  to  possess  or  dispose  of 
tlieni.  The  dealer  or  jobber  acts  as  an  intermediate  party  between 
the  broker  who  buys,  and  the  broker  who  sells  (m)  ;  and  the  advan- 
tage he  derives  is  a  small  diflFerence  of  price  between  the  two  trans- 
actions. When  a  broker  has  received  an  onler  from  his  principal,  he 
applies  to  a  jobber,  who,  being  always  aware  of  the  prices  of  shares, 
ontei-s  into  a  contract  with  the  broker  to  buy  or  sell  the  shares,  m 
the  cose  may  be,  at  the  market  price  (or). 

There  are,  about  every  fortnight,  certain  account  days,  called  settling 
days,  when  bargains  made  between  buyers  and  sellers  of  shares,  on 
the  Stock  Exchange,  arc  adjusted.  Sometimes,  instead  of  transferring 
the  sharor;,  and  closing  the  account  on  the  settling  day,  the  shares 
are  carried  on  to  a  future  day,  on  such  terms  as  the  parties  may  agree 
upon.     This  is  called  a  coniinnation. 

These  tmnsaction.";  arc  sometimes  mere  wagers,  and  it  is  necessaiy 
to  consider  the  effect  of  the  18th  section  of  the  8  &  9  Vict,  c.  109, 
which  enacts : — 

"  That  all  c«)ntracts  or  agreoments,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  sliall  be  null  and  void,  and  that  no  suit  shall  M  bronght  or 
maintained  in  any  Court  of  Law  or  Equity,  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager." 

It  has  been  held  that  this  section  applies  to  transactions  relating  to 
the  purclijtse  and  sale  of  shares  for  the  account,  when  neither  of  the 
contracting  parties  contemplate  a  bond  fide  purchase  or  sale  of  the 
shares  (//)  ;  but  this  was  in  a  case  between  two  principals,  and  it  is 
settled  by  Thaclrr  v.  Ilanhj  (c),  that  a  broker  who  has  made  such 
purely  speculative  contracts  for  his  principal  may  recover  commission 
upon  them  and  also  an  indemnity  against  the  personal  liability  in- 
curred (:);  much  more,  then,  as  was  previously  decided,  if  he  has 
actually  paid  the  "  differences,"  may  he  recover  the  amount  («). 

The  time  fixed  for  the  completion  of  an  executory  contract,  for  the 
sale  and  purchase  of  shares,  is  in  most  cases  liable  to  be  controlled, 
regulated  and  altered  by  the  usage  of  the  Stock  Exchange^  If  par- 
ticular days  are  set  apart  by  the  usage  of  the  stock  market,  for  the 
settlement  of  accounts  between  brokers,  and  between  brokers  and 
their  customers,  and  for  the  delivery  and  transfer  of  shares  that  have 
been  agreed  to  be  bought  and  sold  in  the  intervening  period,  all  con- 


iu)  Koyser  on  the  Stook  Exoliaiij^o,  22, 
220  ;  raterson  on  the  Stock  Exohango, 
27.  42. 

(j-  Mnn-hv.  Lnwvhih,  2  U.  &  V.  2S4. 

(./  fi,hcir,.Hl  V.  hlanr,  21  L.  J.,  C.  \\ 
4«  :  11  r.  IJ.  MS. 

(:)  L.  li.,  A  Q.  a  D.  6S5  ;  43  L.  J., 
Q.  n.  289— C.  A. 


(n\  Jetfopp  V.  Lutwffehe,  10  Exch.  614 ; 
Knhht  V.  Fitch,  15  CB.  566  ;  HoHewanu 
V.  litUing,  33  L.  J.,  C.  P.  55.  A  broker 
mny  recover  a  difference  arising;  on  ft 
sale  of  a  pro3|M?ctive  rmilwmy  dividend. 
^fnrfal  v.  HihhoH,  33  L.  T.  562,  affirming 
decision  below,  32  L.  T.  229. 
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for  the  sale  and  purcbase  of  Bhares,  to  be  completed  on  a  par- 
day,  will  be  deemed  to  be  made  for  the  next  settling  day  that 
iUTi%'e  after  the  time  so  appointed  (i).     But  when  no  time  is 
tfieii  for  the  completion  of  the  contract,  the  printed  rules  and  cus- 
o(  the  Stock  Exchange  are  admissible  in  evidence  to  show  what 
►naV>le  time,  nndcr  all  the  circumstances  of  the  case,  for  the 
of   the  bargain^  by  the   execution,  on    the  part    of   the 
it,  of  llie  deed  of  tnmsfer  of  the  shares,  and  the  payment  on  the 
of  the  purchaser,  of  the  purchase-money  (c), 

t,  therefore,  there  is,  at  a  particular  place,  an  estabHshcd  usage  in 
manner  of  dealing  and  making  contracts,  a  person  who  is  em- 
to  deal  or  make  a  contract  there,  has  an  implied  authority  to 
the  usual  course.     Thus,  where  the  defendant  autiiorized  the 
ftiflf,  a  broker,  to  s*,'li  for  him  twenty  railway  scrip  shares,  and  the 
intiflf  sold  them  to  C,  another  broker,  but  the  scrip  shares  not 
ig  delivered  on  the  day,  C,  bought  twenty  other  scrip  shares  at 
market  price,  and  claimed  tlie  difference  between  the  contract 
the  market  price,  and  the  plaintitf  paid  him  the  difference,  and 
3  brought  an  action  against  the  defendant  to  recover  this 
it  being  proved  to  be  the  usage  amongst  brokers  at  that 
ket  to  be  respoDsrble  to  each  other  upon  these  contracts,  and 
that  the  defendarit  was  cognizant  of  tliis  usage  (d),  it  \\m  ruled 
the  plaintifi*  was  entitled  to  recover  (e).     But  a  principal  is  not 
ind  if  the  broker  exceed  his  authority  (/),  and  when  bound  is  only 
lund  by  such  rules  of  the  Stock  Exchange  as  are  in  force  at  the 
time  of  the  employment  of  the  broker  (g). 

If.  therefore^  a  sharcbroker  has  been  compelled,  by  the  custom  of  Srok^7i^ii*t 
iW  Slock  Exchange,  to  pay  money  on  account  of  his  principal,  he  tiicir princifmii. 
lia§  a  remedy  over  against  the  latter  (/t)*  But  he  can  maintain  such 
m  action  in  those  ca^es  only,  where  he  has  paid  money  in  discharge 
of  same  liabiJity,  which  he  has  properly  incurred  in  the  regular  dis- 
charge of  hiH  duty  as  a  broker  (/).  And  where  a  broker,  in  behalf 
tif  Uia  jirineipal,  purchased  shares,  which  were  liable  to  a  call,  it  was 
keld  to  bo  the  duty  of  the  principal  to  supply  the  broker  with  money 
U^  tB«ei   the  call  (A*).     Again,  where  a  broker  gave  his  principal's 


<  t  wwui^  1o  1)4*   immntrriiiT, 
Up,  B  T.  R.  eiO;  HuUoii  V. 
IQ  A,  it,  K,  27. 
(r)  Bii/iif^    r.   BiUi^rwurth,    1    Excin 

(/)  Brnkm  t.  gtein^,  4  H.  It  C.  511. 

(h)  IWTtfC^  T.  Stablat,  12  B.   B*  7Ti  ; 


ds 


17  L.  J>,  Q.  B.,  S54  ;  Baifley  v.  JFilhtui, 
7  C.  B.  899  ;  18  L.  J.,  C.  R  273  ;  Tatflor 
T,  Stmm  2«  L.  J.,  C,  r.  185,  287  l  2  C.  R, 
N*  S,  175  ;  Ch^jnnnn  \\  Shtphmi,  White- 
head  \%  Itofi,  36  L.  .1,  f\  P,  lU;  Bieder- 
vinn  V.  Stone,  3C  h.  *t.,  C.  V,  198. 

(0  Bowlhy  r.  Sell,  3  C,  B,  284  ;  U 
L.  J.,  a  R  18. 

(k\  M'£trr,i  V.  froodi,  11  Q.  B.  13; 
17  L.  J,,  Q.  B,  206  ;  ftnd  «<^**  JUtflfif  v. 
Wifkifut,  7  a  B.  886  ;  18  L,  J.,  C.  P.  273. 
Whim  the  broker  is  entitled  to   recover 
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name  on  the  settling  day  and  paid,  but  the  principal  refused  to  oga 
the  transfer,  saying  he  did  not  want  the  shares  in  his  name,  spedfic 
performance  was  granted  in  equity  at  the  suit  of  the  vendors,  who 
were  dealers,  notwithstanding  that  the  company  was  being  woundup; 
and  a  direction  for  indemnity  added  to  the  decree  (0- 

A  broker  employed  to  buy  or  sell  shares  or  scrip  of  a  railway 
company,  does  not  thereby  undertake  to  procure  them  absolutdy 
and  at  all  events,  but  only  to  use  due  and  reasonable  diligence  to 
endeavour  to  do  so  (in).  And  if  he  buy  what  is  ordinarily  boagfat 
and  sold  in  the  stock  market  as  shares,  he  has  fulfilled  his  com- 
mission, and  cannot  be  made  responsible  for  the  fraud  or  misconduct 
of  parties  who  may  have  issued  the  shares  without  authority. 
There  is  no  warranty  on  his  part,  that  the  article  which  passes 
through  his  hands  is  anything  more  than  what  it  purports  on  the 
face  of  it  to  be,  and  what  it  is  generally  understood  to  be  in  the 
market  (n). 

So  whore  the  directors  of  a  railway,  called  "  The  Eentisli  Coast 
Riiihvay  Company,"  having  resolved  not  to  issue  scrip,  some  of  the 
members,  without  their  knowledge,  issued  scrip,  signed  by  the  secre- 
tary, from  the  office  of  the  company ;  this  scrip  found  its  way  into 
the  share  market,  and  was  sold  at  a  premium.  The  plaintiff  em- 
ployed his  broker  to  buy  some  "  Kentish  Coast  Railway  Scrip  ; "  and 
the  broker  applied  to  the  defendant,  who  sold  him  some  of  the  above 
scrip.  In  an  action  to  recover  the  price  paid  to  the  defendant,  m 
having  sold  a  spurious  article,  it  was  decided,  that  the  question  for 
the  jury  was,  whether  the  plaintitf  intended  to  buy,  and  the  defendant 
to  sell,  that  which  was  current  in  the  market,  as  Kentish  Coast 
Railway  scrip  or  the  real  scrip  of  that  company  (t>). 

By  the  G9th  section  of  the  Stamp  Act,  1870,  the  duty  on  a 
contract  note  for  the  sale  or  purchase  of  railway  stock  or  shares  to 
the  amount  of  5/.  or  upwards  is  one  penny ;  and  such  duty  may  be 
denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person 
by  whom  the  note  is  first  executed.     And  no  charge  can  be  recovered 


from  his  principal  sums  paid  l»v  liim  for 
tlciKxsits,  after  having  delivt'rei  an  in- 
ronx'ct  account,  omitting  sucli  payments, 
see  Daih  v.  Lloij,!,  12  Q.  H.  5:U  ;  17 
Ia  J.,  (^  W.  247.  Sw  also  Towtvfiui  v. 
Croinii/,  2J»  I..  J.,  C.  P.  301. 

(/)  Pittnc  V.  HuU-hiiiJuni,  3(»  L.  J.,  Cli. 
16H;  37  L.  J.,  Ch.  48.'i  ;  I f in  f if  Vinson  v. 
AW///,  L.  K.,  6  E<|.  49t)  ;  37  L  J.,  Ch. 
837.  As  to  whetlicr  the  vendor  could 
maintain  specitio  pt'iformanoe  aijainst  a 
suh-punhasiT,  see  JfairUns  v.  MaltbfL  37 
L.  .1.,  Ch.  58. 

(;/0  FMc/irr  v.  M^frs^afl,  15  M.  k  W. 
7.*»5.  See  also  Tifrpin  v.  Jiilion,  5  M.  & 
G.  455. 


(;0  Addi.son  on  Contracts,  5th  etL  191. 
Hut  if  a  broker  sell  stock,  shares  or  de- 
lK.>ntun>s  for  an  undisclosed  principal,  and 
sign  tlic  sold  note,  he  is  responsible  for  an? 
loss  sustiined  by  the  purchaser  throng 
the  fraud  of  the  undisclosed  prindpaif 
altliou^h  tlie  purchaser  knew  that  he  wn 
dealing  with  a  broker.  Eoyal  Ejedumgi 
JnsHmncr  Co.  v.  Moore,  11  W.  R.  592;  8 
Ij.  T.  242  (Q.  n.). 

(o)  Jyimert  v.  Ilenlh,  15  M.  &  W.  487; 
4  Rjulu'.  Cos.  302.  See  also  Janes  r. 
Jhwnnnnn,  4  Q.  W.  235 ;  MiUhell  v.  New- 
hall,  15  M.  A:  W.  308  ;  Midland  Qrtat 
Wrsttrn  n,  Co,  \.  Gordou,  16  M.  &  W. 
808. 
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brokerage,  com  mission  or  agency  with  reference  to  the  sale  or 
purchase  of  any  stock  or  marketable  Becurity  of  the  value  of  51,  or 
upwards  mentioned  or  referred  to  in  any  contract  note,  unless  such 
i>te  is  duly  stamped  ( p). 
And  by  the  25th  section  of  the  same  act, — 

•*  An  instrument  the  duty  upon  which  is  required  or  permitted  by  law  to  bo 

"ied  by  on  a4l]iesi\  e  ntamp  is  not  ti>  be  doomed  *hily  stamped  mth  an  adliesivo 

p,  uiUeis  the  person  ret|mred  by  law  to  emicel  such  adhesive  stamp  canceU 

J  SAine  by  writing  on  or  acruaa  tlie  stamp  hia  name  or  iuitiala,  or  the  name  or 

dtudA  i#f  his  firm,  together  with  the  tnie  date  of  hia  so  writings  so  that  the  stamp 

ly  bo  efleetu&lly  c^uicolled  and  rendered  incftpabl©  uf  being  nsed  for  any  othei* 

ament,  or  unless  it  is  otherwise  proved  that  the  stamp  appearing  on  the 

[it  mta  affixed  thereto  at  the  proper  time." 


u. 


We  have  already  seen  that  the  transfer  of  shares  must  he  made  iu  Obiii?ation« 

-  -  .  ,  ,  .  relating  to  the 

iftlance  with  the  directions  contained  in  the  Companies  Clauses  tnmareror 

sJiarcs. 

;  mod  that  hy  analogy  with  the  rule  as  to  the  conveyance  of  real 
property,  it  is  the  duty  of  the  purchaser  of  shares  to  prepare  the 
necessary  transfer  and  to  incur  the  expense  of  the  stamps,  unless 
iodeed  it  appears  hy  the  terms  of  the  contract,  or  hy  the  usage  of 

Hie  market,  that  the  seller  is  to  prepare  and  pay  for  the  transfer  (g). 

^Qt  il  is  clearly  the  duty  of  the  seller  to  give  the  purchiiser  tlie 
mettas  of  placing  his  name  on  the  register  ;  and  if,  through  tlie 
def&tilt  of  the  former,  the  shares  cannot  he  registered  in  the  pur- 
chaser's name,  an  action  will  lie  against  the  vendor  (r).     But  if,  by 

jfkt  termjs  of  the  contract,  the  purcluiscr  is  hound  to  pay  a  call  on  the 

|pftrett»  made  heforo  the  sale,  then  the  broker  of  the  purchaser  may 
pay  the  amount  of  the  call  to  the  broker  of  the  seller,  to  enable  the 
loiter  to  make  the  transfer ;  and  an  action  will  lie  against  the  pur- 
chaser^ at  the  suit  of  liis  own  broker,  to  recover  the  money  so  paid  on 
bis  aocotmt  («), 

I  The  usage  of  the  Stock  Exchange  is,  tliat  in  transactions  between  UHAKrofBU«k 
snibers  of  it  there  is  an  implied  understanding  that  on  the  purchase 
of  stock  or  shares  the  buying  jobber  shall  be  at  liberty  by  a  given 
day,  called  the  "  name  day,"  to  substitute  another  person  as  hiiyej*^ 
and  so  relieve  himself  from  further  liability  on  the  contract  as  to 
the  paytiioQt  of  calls,  provided  that  such  substituted  person  be  one 
whom  the  original  seller  cannot  reasonably  object,  and  that  such 


EXolLUtlgCi. 


mm] 

Bp)  3S  It  S4  VkU  e.  97.  s.  69,     Bi^jkera' 
^Ktvci  ilyhehl  not  to  re^piiro  a 

^pii(s  ''  -Teeiju^nts  b«tweiii  party 

10  M,  A;  W. 
,,      liient  between 
rid  ibc  dek-udniit  for  the  sale 
'rip   irquirwl   nn   ngrrefiK'ttt 
■Ump,  iiiLh  M!rip  not  l>cing  **goc3s,  wares 
or  tttfckftsdixe  *  within  the  excupiiou  in 


is  J 

M,  It  V, 
of 


tbe  Stamp  Act,  55  Gao.  3,  c.  18 J,  Sclieil, 
iVirt  L,  tit.  **  Agreeitunit" 

iq)  JSkp/um  V.  De  Medina,  4  Q,  B.  422 ; 
BtmlOtj  V.  Mdl,  3  C   H.  28i  ;  ItJ  L.  J,, 

a  R  18. 

(r)  fnmmm  y.  Llyyd,  7  Q.  B.  27  ; 
Strai/  V.  RujmU,  28  L.  J,,  Q,  B.  279  ;  29 
L.  J..  Q.  K  115. 

(a)  Baylnj  v.  Wilhins,  7  C.  B,  886  ;  18 
L.  J.,  C.  P.  273. 
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person  accept  the  transfer  and  pay  the  price.     And  it  is  now  well 
settled  that  this  is  a  reasonable  usage,  and  that  if  shares  be  sold  in 
the  Stock  Exchange  in  the  ordinary  manner,   and   the  vendw  be 
compelled  to  pay  calls  by  reason  of  the  ultimate  purchaser's  de&nlti 
he  is  without  remedy  against  the  jobber  with  whom  the  contract  is 
made  (/).     But  the  rules  of  the  Stock   Exchange   imply  that  tlie 
name  of  the  person  given  as  that  of  the  ultimate  purchaser  of  shares 
must  be  that  one  able  and  willing  to  purchase ;  and  they  are  not 
satisfied  if  the  name  given  is  that  of  a  non-existent  person,  a  lunatii^ 
an  infant,  or  a  person  who  has  not  given  authority  for  the  use  of  hii 
name.      The  contract   of  a  jobber  is  to  accept  the  shares,  or  to 
furnish  the  name  of  a  person  able  and  willing  to  accept  them :  and 
the  time  limited  by  the  rules  of  the  Stock  Exchange  for  the  approval 
or  rejection  of  the  name  of  the  ultimate  purchaser  applies  only  to 
the  responsibility,  and  not  to  the  personal  capacity  and  willingnen 
of  the  person  whose  name  is  given.     If,  therefore,  the  name  given 
in  is  that  of  one  who  had  no  legal  capacity  to  accept  the  sharea^ 
although  the  time  limited  by  the  rules  of  the  Stock  Exchange  for 
objecting  to  his  name  is    allowed  to  go  by  without  the  objection 
being  made,  the  jobber  is  nevertheless  liable  to  make  good  the  callfl 
which  the  transferor  of  shares  may  be  compelled  to  pay  by  reason  d 
the  transferee's  default.     This  was  held  by  the  House  of  Lords  in 
NickalU  v.  Mervy  («).      But  the  jobber's  contract  is  satisfied  by 
AicAaWav.Affrry.  giving  iu  tlic  name  of  a  man  of  straw  capable  of  contracting  {«). 
The  distinction  between  the  two  cases  is  thus  put  by  Lord  Hatherley 
in  Nickalh  v.  MeiTy : — 

'^Tlie  jo])bcr  is  hound  to  liberate  himself  by  producing  a  person  capable  cl 
contracting.  A  party  who  is  8upiK)sed  to  be  incapable  of  performing  the  contrKt 
for  want  of  means,  but  who  is  capable  of  entering  into  the  contract,  may  have 
given  authority  to  give  his  name — that  is  one  thing.  In  that  case  ten  dayi  ara 
given,  under  the  rule  of  the  Stock  Exchange,  to  say  whether  or  not  yoa  will 
accept  the  contracting  pai'ty  whoso  name  is  given  to  you  ;  for  he  ia  really  a 
contracting  j)arty :  but  it  is  another  thing  if  he  is  a  person  who  cannot,  bylaw, 
contract.  That  a  contracting  party  must  be  produced  I  think  ia  beyond 
doubt." 

Jfng  danug'IT."  ►Somc  cascs  havc  been  decided  as  to  the  proper  mode  of  assessing 
the  damages,  in  actions  relating  to  contracts  in  respect  of  shares. 
Thus  in  detinue  for  railway  scrip,  which  had  been  delivered  up  to 
the  plaintiff  after  action  brought,  it  was  ruled  to  be  a  proper  direction 


Bale  to  man  of 
Ntraw. 


(/)  Griss^ll  V.  IirN4nce  L.  R.,  4  C.  V. 
36  ;  38  L.  .1.,  C.  V.  10  ;  Cohs  v.  Briiftowe, 
L.  B.,  4  Cli.  3  ;  38  L.  J.,  Ch.  81.  Slc 
also  Torrhuittm  v.  /^n*,  L.  R,,  4  C.  1*. 
26  ;  38  L.  J.,  C.  P.  121. 

(m)  L.  R.,  7  H.  L.  530  ;  32  L.  T.  623 ; 


23  W.  R.  663,  affirming  L.  R.,  7  Ch.  7S3, 
and  rrversing  Kicon,  V.-C,  ib.  740,  n., 
aiul  Rcnnic  v.  Morris,  L.  R.,  13  Eq.  203. 

(x)  Martcd  v.  Paine  (No.  2),  L.  R.,  6 
Exch.  132,  affirming  L.  R.,  4  Ex.  203. 
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lo   t'  ,.  that  in  estimating  the  Jamages,  they  might  take  into 

CODS  in  the  difference  in  value  of  the  scrip,  at  the  time  of  the 

demaDil,  and  at  the  time  of  its  delivery.  Also,  that  inasmuch  as 
iho  scrip  had  already  been  re-delivered,  the  verdict  and  judgment 

Kere  properly  confined  to  an  assessmeot  of  damages  for  the  deten- 
ion  (y). 
In  an  action  against  a  vendee  for  not  accepting  shares  on  a  given 
aj  pursuant  to  contract^  the  proper  measure  of  damages  is  the  value 
of  the  shares  on  the  day  when  the  contract  was  broken,  or  on  the 
ifmrliest  subsequent  day  when  the  shares  could  he  sold  (z). 

So  the  vendee  of  shares  in  a  projected  railway,  under  a  contract  to 
be  completed  at  a  future  day,  may  recover  as  damage8,  for  the  non- 
deIi%-erT,  the  difference  between  the  price  agreed  on,  and  the  market 
price  on  the  day  on  which  the  sale  should  have  been  completed ;  but 
lie  is  not  entitled  to  damages  in  respect  of  a  further  advance  of  price 
taking  place  afterwank  at  the  time  of  the  actual  issuing  of  the 
•crip  (a), 

Th©  second  and  three  subsequent  editions  of  this  work  will  l>e  found  g"iMof  siock 
to  contiun  very  copious  extracts  from  the  rules  of  the  London  Stock 

PEjEchange.  for  the  time  being,  hut  it  has  not  been  deemed  necessary 
to  include  them  in  the  present  edition  (6)»  A  selection  of  the  more 
important  rules  is  annexed  ■— 


57*  The  ooiiimittee  will  not  recognijcc  any  dealing   in   lettera  of  allotment 
~  ler  uf  loans  or  sharea  in  new  companies. 

A  member  applying  for  aliarea  or  EUjck  of  loana  or  public  companieBf  and 
Qg  to  pay  the  deposit  on  the  sAme,  sball  be  considered  to  have  violated  a 

,  and  almll  be  comi>elled  to  fulU!  IiIh  eiifja-^ement. 

#L  Tlie  committee  wiU  not  re€0|L,Tiiz©   biLrgaina  in  prospective  dividends  of 
illafiM  or  stock  of  railway  or  other  industrial  cuiupanif's  (r). 

An  'tffer  to  buy  or  sell  an  amount  of  abarea  or  stock  at  a  price  named  is 
_jg  as  to  any  part  thereof  that  may  be  a  marketable  ciuantity ;  and  an  »»ffer 
ly  iJF  sell  shares  or  stock  when  no  amount  is  named  is  binding  to  the  amount 
ten  ahfuxja  if  in  value  under  oOO^,  or  a  number  not  exceeding  in  value  that 
aniUf  or  to  the  amount  of  1,000^  stock. 

80.  Tlie  Boiler  of  shares  or  stock  is  responsible  for  tlie  genninenesa  and  regu- 
larity of  all  «iocinuenta  delivei'ed,  ai^d  for  such  dividends  as  may  be  received 
1  reajkmable  time  has  been  allowed  to  the  transferee  to  execute  and  duly  btdge 
di>cumenta  for  verification  and  registration.     When  an  utHcial  certificate 
wtration  of  such  whai-es  or  stock  has  been  issued,  the  conimitt&e  will  not 
ba^i  faitli  is  alleged  against  the  seller)  take  cognizance  of  any  subsequent 
lUttt  ait  to  title,  until  the  le^al  issue  has  b^en  decided,  the  reasonable  expenses 
hich  legal  pn^cecdings  shall  be  borne  by  the  seller. 


rof 


Lribers  of 
ftlUittlioiil. 

I)cpn*lti. 


Dh-iclMHiii, 


OBera  to  bur  Of 

BC\1 


R<»ft|M3n»ibl*Uy  of 
mlU'j  for  ntj*u- 
larity  of  «l<»cii- 
niont4  Mid  for 
dividends. 

ttfier  registni- 
llou. 


WWinrntT.  Archf.r,  5  C.  B.  518, 
it)  PoU   T.  Fiaiher,    11   Jur.   735;    16 
3.,   <?     B    m^X    5   Riiilw,    Caa.   85; 
■j»of  'V,  8M.  At  W.  100. 

U^  I  w  KUthTf,   2  C.   n.  300  : 

m^m    *,    jj'tittHd,    15    M.    k   W.    13C  i 

F^mM  w.  J49»p,  u  c.  n.  sae. 

(A|  Tlifl  rtilf'f  Lfi^rn  In  ihit  5th  edition 
^■>d;ltea  18«8, 
^iTn My  construed. 


Dealings  in  prospective  dividends  are  com- 
mon on  the  Stock  ExcliaDgo,  and  brokers 
are  liable  to  each  other  for  payment  in 
rciipect  of  them.  Marten  v.  Oibbon,  33 
T.  5<>1,  amriijiiig  32  L.  T.  229.     Where 


1. 


A  broker  ijold  the  pi-osj>ective  dividend  on 
50,000/.  South  lla&ttrn  Radway  Stock, 
And  paid  the  ditTt'renee,  he  recovered  iLe 
dilTereace  from  his  principal.     Ibid, 
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6.  Thr  Stock 
/-Jci'Ad  ngf. 

TranHfers  ia 
blank. 

rending;  calU. 

New  shart'S. 


Accrued  inte- 

TCllt. 


BharcA  in  new 
comiiaiiy. 

H|H>ciul  acttling- 
daya. 


Docaments 
required. 


QnotAlionn  of 
HnarcH  of  a  new 
conii«uy. 


87.  The  committee  will  not  (except  under  special  circumstances)  interfere  in 
any  question  arising  from  the  delivery  of  shares,  stock,  bonds,  or  debentures 
by  transfer  in  blank. 

93.  The  deliverer  may,  previous  to  delivery,  pay  any  call  made  on  rogisteied 
shares,  although  not  due,  and  claim  the  amount  of  the  issuer  of  the  ticket. 

101.  The  buyer  is  entitled  to  new  shivres  or  stock  issued  in  right  of  old,  provided 
that  within  reasonable  time  he  specially  claim  the  same  in  writing  from  tne  seller. 
Claims  should  l>e  entered  as  bargiiins,  and  as  such  be  checked  in  the  usual  maimer. 
WTien  practicable,  claims  are  re<[uired  to  be  settled  by  letters  of  renunciation ; 
but  if  not  practica])le,  and  there  be  sufficient  time  for  registration,  the  seller 
may,  after  due  notice,  require  the  buyer  to  complete  the  bai^ain  in  old  shares 
or  stock. 

If  the  new  shares  or  stock  cannot  be  obtained  by  letters  of  renunciation,  or  by 
the  transfer  of  the  old,  the  committee  will  lix  a  price  at  which  the  same  shall  be 
temporarily  settled,  and  which  amount  may  be  deducted  by  the  buyer  from  the 
purchase-money  of  the  old  shares  or  stock  until  the  si)ecial  settlement. 

The  committee  will  not  entertain  any  dispute  relating  to  unchecked  claims, 
unless  brought  before  them  within  ten  days  alter  the  special  settling-day. 

123.  Bonds  and  debentures  of  railw<ays  in  Great  Britain,  Irelimd,  and  the 
East  Indies,  shall  be  dealt  in  so  that  the  accrued  interest,  up  to  the  day  for 
which  the  bargain  was  done,  be  [mid  by  the  buyer. 

124.  Bargains  in  the  scrip  of  a  new  loan,  or  the  shares  of  a  new  company,  are 
contingent  on  the  appointment  of  a  s|)ecial  settling-day. 

127.  The  committee  will  apixiint  a  special  settling-day  for  transactions  in  the 
shares  of  a  new  company,  provided  that  no  allegation  of  fraud  be  substantiated ; 
that  there  has  been  no  misrei>resentation  or  sux^pression  of  material  facts  ;  that 
sufficient  scrip  or  shares  are  ready  for  delivery,  and  that  no  impediment  exists 
to  the  settlement  of  the  account. 

128.  The  secretary  to  the  share  and  loan  department  shall  give  one  week's 
notice  to  the  Stock  Exchange  of  any  application  for  a  special  settling-day  for 
transactions  in  the  shares  of  a  new  company,  previously  to  such  application 
being  submittt^d  to  the  committee,  and  shall  nxjuire  me  production  of  the 
following  documents,  viz. : — 

Tlie  prospectus,  the  act  of  Parliament,  the  articles  of  association,  or  a  certificate 
that  the  company  is  constituted  uiK)n  the  cost-book  system,  under  the  stannary 
laws. 

The  original  application  for  shares,  the  allotment  book,  signed  by  the  chairman 
and  secretary  to  the  company,  and  a  certificate  verified  by  the  statutory  declara- 
ticm  of  tlie  chairman  and  the  secretary',  stating  the  number  of  shares  applied  for 
and  unconditionally  allotted  to  the  public,  the  amount  of  de|)osits  paid  thereon, 
and  that  such  deposits  are  absolutely  free  from  any  lien. 

The  banker  s  pass-book,  and  a  certificate  from  the  bankers,  stating  the  amount 
of  deposits  received. 

120.  The  committee  will  order  the  quotation  of  a  new  company  in  the  official 
list,  provided  that  the  company  is  of  l>oua  fide  character,  and  of  sufficient  magni- 
tude and  importance;  that  the  re^iuircments  of  Rule  128  have  l>een  complied 
with,  and  that  the  prospectus  has  been  publicly  advertised,  and  agrees  sub- 
stantially with  the  act  of  Parliament,  or  the  articles  of  association  ;  and  in  the 
case  of  limited  companies  contains  the  memorandimi  of  association  ;  that  it 
provides  for  the  issue  of  not  less  than  one-half  of  the  nominal  capital,  and  for 
the  payment  of  ten  per  cent,  upon  the  amount  subicribed,  and  sets  forth  the 
arrangements  for  raising  the  capital,  whether  by  share  fully  or  partly  paid  up, 
with  the  amounts  of  each  respectively,  and  also  states  the  amount  |>aid,  or  to  be 
paid,  in  money  or  otherwise  to  concessiounaires,  owners  of  property,  or  others 
on  the  fonnation  of  the  company,  or  to  contractors  for  works  to  be  executed, 
and  the  number  of  shares,  if  any,  proposed  to  be  conditionally  allotted  ; 

That  two-thirds  of  the  whole  nominal  cai)ital  proposed  to  be  issued  have  been 
applied  for  and  unconditionally  allotted  to  the  i)ublic  (shares  reserved  or  granted 
in  lieu  of  money  payments  to  cimcessionnaircs,  owners  of  property  or  others, 
not  being  considered  to  form  part  of  such  public  allotment),  that  the  articles  of 
associaticm  restrain  the  directors  from  employing  the  funds  of  the  company  in 
the  purchase  of  its  own  shares,  and  that  a  mem])er  of  the  Stock  Exchange  ia 
authorized  by  the  company  to  give  full  information  as  to  the  formation  of  the 
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undertaking,  and  b3  able  to  furnish  the  committee  with  all  particulars  they 
may  require. 

130.  Bargains  in  transferable  shares  or  stock  shall  bo  quoted  ex  interest  from  Quotation!i  or 
the  beginning  of  the  account  in  which  the  interest  may  become  payable,  and  ex  'llJJJJ^**^*^'' 
dividend  from  the  beginning  of  the  account  following  that  in  which  the  dividend 
may  have  been  declared,  provided  the  dividend  bo  made  payable  to  the  holders 
then  registered ;  but  in  case  of  a  subsequent  shutting  of  a  company's  books 
for  payment  of  the  dividend,  then  from  the  beginning  of  the  account  following 
that  in  which  such  shutting  occurs. 


dond  or  ex 
Interest 


7.  Mortija<jc8,  Bonds,  Debentures,  tCr. 


7.  M)rt7Tj<'^, 
lionh,  U^h^n- 
turtts,  ff". 


G.  G.  Act,  8.  38. 


The  company  may,  subject  to  the  restrictions  in  the  special  act  ^^^^^  ^osaud 
and  by  order  of  a  general  meeting,  borrow  money  on  mortgage  (d)  or  ^'"**- 
bond  {e),  and  may  mortgage  the  undertaking  and  the  future  calls  (/) 
on  the  shareholders:  (8  &  9  Vict.  c.  16,  s.  38.)  If  any  mortgage 
or  bond  be  paid  off  it  may  be  re-borrowed,  but  '*auch  power  of  ro- 
borrowing  shall  not  be  exercised  without  the  authority  of  a  general 
meeting  of  the  company  :  (Sect.  39.)  If  by  the  special  act  money 
cannot  be  borrowed  until  a  definite  portion  of  capital  is  subscribed, 
or  if  the  authority  of  a  general  meeting  is  necessary,  the  certificate 
of  a  justice  is  suflBcient  evidence  of  the  first,  and  a  signed  copy  of  the 
order  of  a  general  meeting  is  suflScient  evidence  of  the  second  fact : 
(Sect.  40.) 

The  meaning  of  tlie  39th  and  40th  sections  came  under  the  con- 
sideration of  Wood,  V.-C,  in  a  case  (g)  where  a  railway  company 
had  borrowed  without  the  sanction  of  a  general  meeting,  and  that 
learned  judge,  "not  without  considerable  doubt  and  hesitation," 
came  to  the  conclusion  tliat  the  40th  section  was  directory  only,  and 
that  debentures  issued  without  the  sanction  of  a  general  meeting 
were  valid.    The  learned  judge  observed  : — 


Consent  of 
general  meeting. 


{d\  Such  mortgages  and  bonds,  com- 
monly called  "debentures,"  if,  according 
to  Form  C  in  the  schedule  to  the  act,  are 
not  within  the  Statute  of  Mortmain,  and 
therefore  can  be  bequeathed  to  charitable 
naes,  Mitchell  v.  Moberly,  L.  R.,  6  Ch.  D. 
655;  nor  is  "debenture  stock,"  as  regu- 
lated by  the  Companies  Clauses  Act,  1863, 
AUree  v.  If  awe,  L  R.,  9  Ch.  D.  337  ;  47 
L.  J.,  Ch.  863 — C.  A.,  reversing  decision 
of  Hall,  V.-C,  47  L.  J.,  Ch.  157. 

(e)  Where  a  bill  was  filed  against  the 
directors  of  a  railway  company,  which  had 
power  to  borrow  monies  not  exceeding 
45,0002.  "  on  mortgage  or  bond,"  so  soon 
at  the  whole  capital  had  been  subscribed 
and  half  paid  up,  alleging  that  monies  had 
been  illegally  borrowed,  and  praying  for  a 
declaration  that  borrowing  was  illegal,  and 
for  an  injunction  to  restrain  the  directors 


from  repaying  such  sums  out  of  the  assets 
of  the  company  ;  a  demurrer  was  allowed 
on  the  ground  that  there  was  no  allegation 
that  luilf  the  money  subscribed  had  not 
been  paid  up,  nor  that  the  defendants  in- 
tended to  issue  bonds  or  mortgages  before 
it  was  due.  Nowcll  v.  A  mlovcr  and  lied- 
bridge  R.  Co.,  3  Gitr.  112. 

(/)  Semblc,  this  would  not  include 
arrears  of  calls.  Kimj  v.  Marshall,  34 
L.  J.,  Ch.  163. 

{(j)  Pountainc  v.  CannaHhcn  and  Car- 
difjan  B.  Co.,  37  L.  J.,  Ch.  429  ;  L.  R.,  5 
Eq.  316.  The  authority  of  this  case  has 
not  been  questioned,  and  is  strengthened 
by  Bill  V.  Dare  nth  Ji.  Co.,  1  H.  &  N.  305, 
and  p.  36,  ante  ;  and  by  Romford  Canal 
Co.,  In  re,  L.  K.,  24  Ch.  D.  85  ;  62  L.  J., 
Ch.  729. 
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7.  MortgaofB, 
fKrw,  rfr. 


RigbU  of 
luiirtgagccs. 


RighU  of 
obligven. 


**  In  sect.  40  Parliament  Boonis  to  have  provided  means  whereby  persons  may 
inform  themselves  whether  what  has  been  dune  lias  been  properly  done  or  not.  .  . 
Any  prudent  lender  would  certainly  require  that  the  directors  should  prodnoe  a 
copy  of  such  an  order  [the  order  of  a  general  meeting],  although  if  it  were  given, 
notwithstandini;  that  the  act  says  it  shall  bo  sufficient  evidence  of  the  fact,  I 
take  it,  it  would  not  be  conclusive  evidence  as  between  the  directors  and  the 
company,  if  no  such  order  had  been  made.  ...  I  think  the  intention  of 
Parliament  was  not  to  protect  the  creditors,  but  to  protect  the  company  against 
any  undue  acts  on  the  part  of  the  directors ;  and  I  have  no  doubt  that  the 
company,  on  having  heard  that  the  directors  were  about  to  do  such  an  act 
without  authority,  might  have  tileil  a  bill  to  restrain  them." 

ilortgages  and  oonds  may  be  by  deed  duly  stamped,  wherein  the 
consideration  must  be  truly  stated  (A),  and  forms  are  given  in  the 
schedule  to  the  act :  (Sect.  41.)  Holders  of  mortgages  or  bonds 
issued  under  the  act  are  not  entitled  to  any  pi-eference  by  reason  of 
the  priority  of  their  mortgages  or  bonds,  or  of  the  meeting  at  which 
they  were  authorized.     For  by  sect.  42  it  is  enacted,  that : — 

**  The  respective  mortgagees  shall  be  entitled  one  with  another  to  their  re- 
spective proportions  of  the  tolls,  smns  and  premises  comprised  in  such  mort- 
gages, and  of  the  future  calls  payable  by  the  shareholders,  if  comprised  therein, 
according  to  the  re8i)ective  sums  in  sucli  mortga^  mentioned  to  be  advanced 
by  such  mortgagees  respectively,  and  to  be  repaid  the  sums  so  advanced,  with 
interest,  without  any  preference  one  above  another,  by  reason  of  priority  of  the 
date  of  any  such  mortgage  or  of  the  meeting  at  which  the  same  was  authorized.** 

And  by  sect.  44  : — 

**  That  the  respective  obligees  in  such  bonds  shall,  proportionally  according  to 
the  amount  of  the  monies  secured  thereby,  be  entitled  to  be  paid,  out  of  the  tolls 
or  other  projHirty  or  elfects  of  the  comimny,  the  respective  sums  in  such  bonds 
mentioned,  and  thereby  intended  to  bo  secured,  without  any  preference  one  above 
another,  by  reason  of  priority  of  date  of  any  such  bond,  or  of  the  meeting  at 
which  the  same  was  authorized,  or  olhcncise  hoirsocvcr  (i). 

Although  future  calls  on  shares  arc  mortgaged,  the  company  may, 
nevertheless,  receive  and  apply  such  calls:  (Sect.  43.)  A  register 
of  mortgages  and  bonds  must  be  kept  by  the  secretary;  and  all 
shareholders,  mortgagees,  and  bond  creditors  may,  at  all  reasonable 
times,  peruse  the  same  :  (Sect.  45.)  Mortgages  and  bond  debts  may 
be  transferred  ])y  deed,  and  a  form  is  given  in  the  act  (k)  (sect  46) ; 
and  the  transfer  must  be  registered  with  the  secretary,  otherwise  the 
company  are  not  responsible  to  the  transferee  (/) :  (Sect.  47.)     The 


(A)  See  U'hitr  v.  Cannai'then  and  Card i- 
gaa  R.  Co.,  33  \u  J.,  Ch.  93,  9<) ;  1  Homiii. 
&  M.  786  ;  Went  of  England,  dr.  Co.  v. 
Afhford,  L.  if.,  10  Ch.'D.  411.  in  which 
latter  case  it  was  sai*!  by  Fry,  J.,  that  the 
rcquireuient  to  stati-  the  consideration  was 
for  revenue  imriK)ses,  and  directory  only. 

(0  As  to  the  cllect  of  these  three  wonis, 
see  Boiccn  v.  Brrcon^  dtr.,  7i.  6V.,  30  L.  J., 
Ch.  314  ;  L.  K.,  3  Kq.  r.ll. 

{k)  Sec  vol.   II.     The   transferee  must 


sue  the  company  in  his  own  name,  Vcrtut 
V.  Eiisi  Aufjlian  R.  C7o.,  5  Exch.  280  ;  19 
L.  J.,  £x.  235.  When  a  transfer,  made 
for  a  special  pur|>oso  does  not  give  title  to 
a  third  party,  see  Xorman  x.  Reid,  10  Ir. 
L.  K.  207.  " 

(/)  Sec  Dof  V.  Jon€s,  5  Kxch.  16. 
Whether  this  applies  to  transfers  by  act  of 
law,  as  in  wises  of  bankruptcy,  sec  Lane  v. 
*s'/>jiM,  14  Beav.  49. 
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iQlerest  on  niortgiigea  and  homls  must  be  pai«l  ia  preference  to  any 
lUvidenila  payable  to  Ibe  sbareboIder«i  (sect,  48) ;  tbe  interest  nn  any 
mortgage  or  bond  is  not  transferable,  except  by  deed  duly  stamped  : 

I  (Sect.  40>)  By  the  Stamp  Act,  1H70  (m),  there  is  payable  on  a  stamp  qn 
InLDsfer  of  debenture  stock  or  funded  debt,  for  every  lOO^,  and  also 
for  every  iractioDal  part  of  100/.  of  the  nominal  amount  transferred, 
the  Burn  of  2a.  6(i ;  and  by  34  Vict.  c.  4,  s,  5.  upon  a  mortgage  of 
any  "stock  or  marketable  security  for  every  o.OOOi.  and  also  for 
any  fractional  part  of  5,000^,  of  the  amount  secured/*  the  sum  of 

109. 

Companies  are  allowed  to  compound  fur  the  stamp  duty  on  terms  ^^^^jP'^SuJ"' 
similar  to  those  allowed  io  respect  of  transfers  of  shares  (u). 

The  company  may  fix  a  time  in  the  mortgage  or  bond  for  the 
n?paymeiit  of  the  money,  and  at  the  period  so  fixed  it  becomes 
payable  (o) :  (Sect  50.)     If  no  time  be  fixed,  either  party  may  give 

I  tbe  other  ^ix  months'  notice,  provided  twelve  months  have  elapsed 
from  the  date  of  tlie  instrument  Tlie  mode  of  giving  notice  is  pre- 
ficribed  in  the  act:  (Sect  5L)     After  the  expiration  of  six  mouths 

1  notice,  given  by  the  company,  all  further  interest  ceases  to  be 
payable  :  (Sect,  52.)  The  following  clause  relates  to  the  appoint* 
ment  of  a  receiver  (p)  : — 


itii  for 


•*  Sect  53.  Where  by  the  spcckl  act  the  mortgagees  of  the  coinpany  aliall  be 
empowered  to  enforce  t!ie  payment  of  the  arrears  of  interest,  or  the  arreara  of 
pffincipal  and  interest,  due  on  such  mtjrtgages,  by  the  appointment  of  a  receiver, 
then,  if  within  thirty  days  after  the  intei'eat  accruing  npnn  any  such  mortgage  has 
become  payable,  and  after  demand  thereof  in  inciting,  the  same  be  not  paitl,  tho 
mortgagee  may,  without  prejudice  to  his  right  to  sue  for  the  interest  so  in  arrear 
in  any  of  the  superior  courts  of  law  or  equity  ^  require  the  appointment  of  a 
receiver,  by  an  application  to  be  made  as  hereinafter  provided  j  and  if  within  six 
months  after  the  principal  money  tiwing  n|M>n  any  such  mortgage  has  become 
[layable^  and  after  demand  thereof  in  writing,  the  same  be  not  paid,  the  mortgagee 
without  prejudice  to  his  right  to  sue  for  such  principal  money,  together  with  all 
arreuB  of  interest,  in  any  of  the  superior  courts  of  law  or  ecjuity,  may,  if  his  debt 
unoiuii  to  the  prescribed  sum  alone^  or  if  his  debt  does  not  amotmt  to  the  pre* 
icril»«^l  Sinn,  he  may,  in  conjunction  with  other  mortgagees  whose  debts  being 
i4>  in  an-ear,  after  demand  as  aforesaid,  shall,  together  with  his,  amount  to  tlio 
preecribeij  sum,  require  the  appointment  of  a  receiver,  by  mi  application  to  bo 
made  u  hereinafter  provided  J 

An  application  for  a  receiver  must  be  made  to  two  justices,  who, 
by  order,  may  appoint  some  person  to  receive  the  whole  or  a  com- 
petent part  of  the  tolls  or  sums  liable  to  the  payment,  until  the  prin- 
cipal or  interest  due  has  been  recovered  :  (Sect.  54.)     Tlie  books  of 


ApiJointiiicut  lif 
n  ixicdver  by 
twojiuUc^' 


(m)  :^3  k  51  Vict  c  97,  ainl  sched,  tit, 
r  or  TmMsfer/' 

',  sect.  4. 

L(  irincipttl  bf?  not  t<?mk*rcd  by 

on  thfj   day   uppointed  for 

iyiu'  ijT,    iTiUrfent   until  the  day  of  pay- 

Aicut  U  iTcovfiniblfj.     I'rie^  v.  Great  Ivtk- 

^Co..  1«  M.  .V   \V,   2\i  I  10  L.  J., 


(/>)  In  Bomo  8|>e€ml  acts,  bond  croditors, 
a»  well  a§  mortgagee^,  nro  imtla>rizt.'(i  to 
ujiply  for  a  ri*ceivor ;  and  iu  eonhidenng 
cases  which  arise  on  this  subject,  it  is  irii- 
fvortaiit  to  consider  how  far  ihe  clauses  lu 
the  sjiecial  siota  override  or  control  the  pro* 
viaiuijs  of  the  Consolitlation  Act. 
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7.  ^origitge*^ 
turr*.  ^. 


Reinedi^  of  spe- 
cialty creditors. 


lyectment  will 
nut  Ho. 


Bond  creditors. 


account  of  the  company  arc  at  all  times  open  to  mortgagees  and 
bond  creditors  :  (Sect.  55)  (q,) 

Having  thus  briefly  stated  the  contents  of  the  clauses  in  the  Con- 
solidation Act,  1845,  which  relate  to  mortgages  and  bonds  or  deben- 
tures, we  proceed  to  direct  attention  to  some  questions  of  great  im- 
portance, which  have  been  discussed  in  the  Courts,  relative  to  the 
rights  and  remedies  which  are  available  to  the  creditors  of  railway 
companies.  The  subject  embraces  the  rights  of  simple  contract 
creditors  who  may  obtain  judgments  against  the  company,  as  well  as 
of  specialty  creditors — for,  as  we  shall  see  presently,  these  two  classes 
of  creditors  may  be  brought  into  collision.  It  was  held,  in  an  early 
case,  on  the  construction  of  statutes  containing  nearly  similar  provi- 
sions to  those  in  8  &  9  Vict.  c.  16,  that  the  lands  on  which  a  railway  is 
made  do  not  pass  by  a  mortgage  of  the  undertaking,  and  the  rates, 
tolls  and  other  sums  arising  under  the  said  acts,  and  that  a  mortgagee 
was  not  entitled  to  maintain  ejectment ;  the  Court  saying  that  there 
was  no  reason  to  suppose  that  the  Legislature  intended  so  incon- 
venient a  thing  to  the  public  and  the  company,  as  obliging  the  com- 
pany to  part  with  that  property  by  which  their  undertaking  was 
carried  on  (>•).  And  it  is  now  clearly  settled  that  the  land  of  a  rail- 
way company  docs  not  pass  to  the  holders  of  mortgage  debentures 
made  in  the  form  given  in  the  schedule  to  the  Companies  Clauses 
Act,  1845.  The  **  undertaking  "  pledged  in  such  a  mortgage  is  the 
going  concern  created  by  the  act,  which  cannot  be  broken  up  by  the 
mortgagee  (s). 

With  respect  to  bond  creditors,  it  is  to  be  observed  that,  by  the 
form  of  the  bond  (0,  the  railway  company  bind  themselves,  under 
the  common  seal,  to  j)ay  the  obligee  a  certain  sum  of  money  on  a 
day  named,  and  in  such  cases  an  action  of  covenant  will  lie  on  the 
bond  (a).  So  if  a  mortgage  deed  stipulates  that  the  money  shall 
be  repaid  on  a  certain  day,  this  amounts  to  a  covenant  that  the  sum 
shall  be  repaid  on  that  day,  and  in  such  cases  an  action  lies  to 
recover  the  money  (x).  And  where  an  action  at  law  was  brought  on 
a  bond  given  by  a  pier  company,  and  the  condition  annexed  to  the 
bond  contained  a  reference  to  the  provisions  in  the' special  act,  to  the 
effect  that  all  the  owners  of  such  securities  should  be  equally  entitled 
to  a  claim  or  lien  on  the  rents,  rates,  tolls  and  profits  of  the  company. 


(7)  The  provisions  of  the  Companies 
Clauses  Act,  1803,  with  resiKJct  to  lultli- 
tional  capital  antl  dcbeuturu  stock  arc 
noticed,  i)o«t,  s.  11. 

(r)  Doc  d.  Mijatl  v.  .St.  Helen's  R.  Co., 
2  (i.  B.  304  ;  ,S'.  C,  2  Ilailw.  Cas.  756. 

(«)  Gardner  v.  London^  Chatham  and 
Lover  Ji.  Co.,  L.  R.,  2  Cli.  201. 

(0  8  &  9  Vict,  c  16,  Sched.  D. 


(?0  Price  y.  Great  Western  R,  Co.,  16 
M.  &  W.  2U.  When  a  bond  creditor 
may  exauiino  the  liooks  of  tlie  company, 
see  Pontel  v.  Basingstoke  Canal  Co.,  2  B. 
N.  C.  370. 

(^)  J  fart  V.  Eastern  Union  R,  Co.,  7 
Exch.  246;  aif.  8  EjLch.  116  ;  22  L.  J., 
Kx.  20. 
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withoat  any  preference  or  priority,  and  it  was  contended  that  an 
aclioii  was  not  the  proper  remedy  for  enforcing  the  claim  of  the 
obligee,  for  if  he  recovered  in  the  action  he  might  issue  an  elegit, 
and  then  seize  the  lands  of  the  company ;  the  Court  held  that  the 
action  would  lie  {i/l  But  the  learned  judges  all  intimated  that  the 
eSect  of  the  statute  might  be  such  as  to  restrain  the  plaintiff  from 
ismiing  any  execution,  at  least  by  elegit  (2). 


Where  it  is  clear  from  the  lanffiiafije  used  in  a  mort^a^e  that  the  Rigtits  of  mort- 

to  thtwvofjndjs* 


on  which  the  railway  is  made  is  included,  then  it  is  also  clear 
the  rights  of  a  judgment  creditor  are  .subordinate  to  those  of  the 
Itnortgagee,  as  the  judgment  creditor  can  only  take  the  interest  of  his 
'         nt  debtor,  and  that  interest  is  an  equity  of  redemption  only. 

lefore  takes  subject  to  the  mortgages  (a). 

And  so  where  the  mortgage  h  of  rates  and  tolls,  it  would  seem 

be  equally  clear  that  the  rights  of  a  judgment  creditor  are  suboi-di- 

(nate  to  those  of  a  mortgagee.     But  there  is  this  difference  in  the  case 

>ra  roortgaga  of  rates  and  tolU»  that  rates  and  tolls  being  incorporeal 

hereditaments,  it  is  necessary  for  a  mortgagee  to  enter,  in  order  to 

prevent  the  mortgagor  or  judgment  debtor  from  receiving  them,  and 

jnsequently  a  judgment  creditor  might,  if  the  mortgagee  were  not 

Ha  possession,  take  rates  and  tolls  in  execution  (6) ;  but  as  soon  as  a 

Imortgagee  thinks  fit  to  take  p^jssession,  the  judgment  creditor  would 

[be  dispossessed,  and  could  not  take  subsequent  tolls  {c). 

A  mortgagee  or  bond  creditor  or  debenture  holder  is  not  bound  to 
[ivait  till  his  mortgage  bond  or  debenture  is  due  before  taking  pro- 
Iceedings  in  e4puty,  but  may,  as  soon  as  he  has  ground  for  so  doing, 
ibring  an  action  to  protect  his  security  (d). 

When  mortgagees  or  bond  creditors  were  driven   to   equity    for  PatUcs. 
[relief,  the  rule  before  the  Judicature  Act  was,  that  all  the  specialty 
[creditors  must  be  made  parties  to  the  suit  (<?) ;  but  it  seems  to  have 
[beeu  a  sutficient  compliance  with  this  rule  for  a  mortgagee  to  file  his 
on  Ixihalf  of  himself  and  all  other  mortgagees  (;/),  and  the  Rules 


BoUkoif  T.  Heme  Bay  Pier  Co.^  1 

(5)  On  **  *     '    '  ;t,  siw  Perkim  v.  Pri/- 

\thafd,    1  7  ;   3  lUilw.   Caa.  95  : 

\lliU  ▼.  M  WaUrvstrks  Co.,  2  B. 

^ii  ;  KfnnrU  V,    ft^'r^fninsiftr   Im- 

nnrt    ^'ommisiirnu^fif,    11    Exrh.    34J>, 


po4t,  p.  131. 


i^arm<f:  and  Birmhtf^htm 

I  Co.,  Kjiy,  H2  ;  Arnc^  v, 

'^ad  iAxrJl'f,  20   ikov. 

See  alio  Loni  Crewe  v.  EdUstan,  1 

fh  G,  it  J,   93  ;  Le^/if  t.  Sfnlhksan,  29 

11^  J.,  Ch-  385;  2  Cirf.  71.  In  FunuJM 
Y.  Cmltrham  IL  Co.,  25  lU^ay,  014;  27 
L.  J^  Cb.  771 ;  27  Benv,  358,  a  judgment 


creilit*:>r  won  held  entiik'd  to  a  i  liarge  on 
the  tolls  and  was  ajipointed  rect»ivor,  Imt  4 
sule  of  the  luiids  was  refuseii. 

(A)  See  Rules  of  tho  isuiireme  Court, 
1883,  Oitl.  XLV. 

(c)  AmiJt  '  V.  TrtutU^^  of  Birkenhtad 
lh>ek%  20  Beav.  342  ;  21  L.  J.,  Ch.  540. 

[d)  Lfsvj  V.  Mathi^-mn,  2  Giff,  71  ;  29 
L.  J.,  Cti.  385  :  JClIintt  V.  X(*rtk  3islim 
n.  Co.,  10  U.  U  t\  333;  H'ildy  v.  Afid 
Ilanis  IL  Co.,  U  W.  R.  409. 

{f)  3  Umv,  22.  See  also  Doe  d.  Bariks 
r.  Booth,  2  B.  k  i\  219  ;  Lord  v.  Copper 
Miiicrx  Co.^  5  De  Gex,  k  Sin.  816, 

{g)  Fripp  v,  Chanl  R.  Co.,  U  Ham, 
241 »  258.  See  also  JFhUi  r.  CarrmHhm 
and  Cardigan  B,  Co,,  33  L.  J.,  Ch,  93  ; 
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7.  3Ior1ffage$t 

BoHth,  Mbm- 

tuns,  (fc. 


On  the  duty  of 
a  receiver. 


Conflicting 
cUims  of  Hheriff 
and  receiver. 

Jhmell  ▼.  East 
Angliati  R,  Co, 


of  Court  now  give  ample  powers  to  the  Court  to  admit  representa- 
tive plaintiffs,  and  to  prevent  the  defeat  of  an  action  either  by  mis- 
joinder or  non-joinder  of  parties  (A). 

We  have  thus  seen  that  actions  at  law  have  been  maintained 
against  railway  companies  to  recover  monies  secured  by  bonds  or 
mortgages ;  and  also  that,  in  cases  where  the  special  act  authorizes 
such  a  proceeding,  the  bond  creditors  and  mortgagees  may  recover 
their  debts,  by  applying  to  two  justices  to  appoint  a  receiver 
under  the  54th  section  of  the  Companies  Clauses  Consolidation 
Act.  In  addition  to  this  the  Chancery  Division  of  the  High 
Court  has,  independently  of  statute  (i),  an  authority  to  appoint  a 
receiver  (A-),  and  by  virtue  of  the  Railway  Companies  Act^  1867, 
an  express  authority  to  appoint  a  receiver,  and,  if  necessary,  a 
manager  {I), 

Before  the  passing  of  the  above  act  (which  now  exempts  the 
rolling  stock  of  a  railway  company  from  execution  (m) ),  the  appoint- 
ment of  a  receiver  gave  rise  to  questions  of  a  very  complicated  nature 
between  judgment  creditors  and  the  receiver.  In  Rusadl  v.  Eojst 
Anglian  R.  Co,{n),  it  was  held  that  bond  creditors  have  no  specific 
equitable  lien  on  the  eifccts  of  the  company,  but  that  such  effects 
might  be  taken  in  execution  at  the  suit  of  a  judgment  creditor  in 
respect  of  a  simple  contract  debt,  notwithstanding  the  appointment 
of  a  receiver ;  but  the  circumstances  of  the  case  were  peculiar,  and 
the  case  is  also  an  authority  that,  under  ordinary  circumstances,  the 
sheriff  could  not  levy  while  the  receiver  was  in  possession.  In  giving 
judgment  Lord  Truro,  C,  observed  : — 


Burt  V.  Briliifi  Nation  Life  Assurance 
AsKocUition,  4  De  G.  k  J.  168  ;  in  wliioh 
latter  case  it  was  held  that  a  director  was 
not  a  projK?r  person  to  sue. 

{h)  See  Order  XVI.  rr.  2,  7,  9,  13. 

li)  Dc  Winton  v.  Mayor  of  Brecon, 
28  U  J.,  Ch.  698  ;  26  Beav.  683.  The 
interest  of  a  railway  company  in  its  rail- 
way is  not  saleable  under  27  k  28  Vict, 
c.  112,  8.  4,  on  the  application  of  an  elegit 
creditor.  Inquiries,  liowever,  have  been 
ilirectcd,  and  it  seems  that  8Ui)erfluous 
lands  are  saleable.  See  Be  Bishops  Wal- 
(ham  B.  Co.,  L.  R..  2  Ch.  382;  Gardner 
V.  London,  Chatham  and  Dover  B,  Co., 
Ex  jxirU  Grmcll,  L.  R.,  2  Ch.  385 ;  Be 
Hull  and  J/omsea  B.  Co.,  L.  E.,  2  Eq. 
262  ;  85  L.  J.,  Ch.  838.  In  Be  Cowhridge 
B.  Co.,  37  L.  J.,  Ch.  306,  it  was  held  that 
where  land  of  a  railway  company  has 
already  been  delivered  to  a  judgment 
creditor,  a  subsequent  judgment  creditor 
cannot  i)resent  a  petition  under  27  k  28 
Vict.  c.  112,  but  must  file  a  bill  to  enforce 
his  right.     In  Be  Calne  B.  Co.,  I^  R.,  9 


£(^.  668,  an  order  was  made,  without  in- 
quiries, for  sale  of  surplus  land  to  an  ele^t 
creditor  liaving  a  right  of  pre-emptioD, 
under  sect  128  of  the  Lands  CUuses  Act, 
1845. 

(X)  Gardner  v.  London^  Chaiham  and 
Dover  B.  Co.,  36  L.  J.,  Ch.  823  ;  L.  R.,  2 
Ch.  201.  In  this  case,  Stuart,  V.-C,  had 
a^ipointed  a  manager,  but  the  Lords  Jus- 
tices discharged  the  order. 

(/)  30&31  Vict.  c.  127,  8.  4. 

(w)  lb.  This  section  was  made  per- 
petual in  1875  by  38  ft  39  Vict.  c.  81. 

(n)  3  Macn.  k  G.  125 ;  6  Railw.  Gas. 
501.  See  also  Fripp  v.  Chard  B,  Co.,  11 
Hare.  241  ;  Polls  v.  Warunek  and  Bir- 
mingham Canal  Navigation  B,  Co,,  Kay, 
142 ;  Am4^s  v.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332  ;  Fumess  v.  Caierham 
B.  Co.,  25  Beav.  614 ;  27  L.  J.,  Ch.  771 ; 
Lord  Crewe  v.  Edlestan,  1  De  G.  &  J.  98  ; 
Legg  v.  Afathieson,  2  Giff.  71  ;  29  U  J., 
Ch.  386 ;  Defrics  v.  Creed,  84  L.  J.,  Ch. 
607. 


SECT.  7.— MORTGAGES,  BONDS,  DEBENTURES,  ETC. 


I 


'*  The  Act  [of  1^45]  is  framed  on  Btepii :  first  of  all  it  begins  by  ilie  343 th  section 
liS  to  the  remedies  of  creditors  generally,  not  at  aO  referring  or  limiting  its  opera- 
tions to  any  particular  class  of  cre<litors :  then  having  dealt  with  the  creditors  of 
tils  conoem  generally,  and  given  them  a  right  to  levy  execution  upon  the  property 
or  dEbc^Aof  the  com^iany,  also  without  limitation  (and  if  the  argument  on  the  part 
44  the  plaintiff  be  correct,  there  could  bo  no  property  and  effects  of  the  company 
which  oatsld  be  properly  amenable  to  an  exectition),  it  then  comes  to  the  luort- 
fftgise^  and  bond  creditors,  and  it  gives  specific  remedies  to  each  of  those  classes 
ol  oreditonL     The  meaning  and  intention  then  of  the  44th  section,  I  apprehend, 
warn  to  prerent  any  argument  that  the  rights  and  remedies  of  the  bond  crediturs 
therein  n?ff  rrod  tt>,  as  having  certain  particular  remedies,  were  limited  to  those 
mnedies,  and  the  effect  of  it  was  to  show  that  the  bond  creditors  were  at  liberty 
to  porsae  their  legal  or  equitable  re  me  dies,  if  they  had  any,  against  the  property 
or  o&cta  of  the  company,  in  common  with  all  the  general  creditors  of  the  com- 
paiijr,  fts  well  as  being  entitled  to  any  particular  remedie.-)  which  might  he  given 
to  them  ill  terms.     Now,  although  it  may  not  be  very  safe  to  argue  upon  any 
particular  intent  with  reference  to  these  clauses^  yet  it  is  to  bs  remarked  that  a 
remedy  given  to  the  general  creditors  against  the  property  and  effects  of  the  com- 
jiany^  is  inconsistent  with  the  whole  property  and  effects  being  made  subject  to  a 
i|i0ciHc  ociuitable  lien,  on  the  part  of  any  particular  class  of  creditors^     It  is 
etpfiotii  ftlflo  that  these  companies  cannot  be  carried  on  without  large  credit  being 
givai^  and  if  ao,  the  Legislature  c«>ulil  never  have  intended  to  exelude  the  general 
bty^f  of  oreditOfTS  from  all  remedy  for  their  debta,  by  giving  a  specific  lien,  on  the 
whol#  estate  and  effects  of  the  company,  to  a  particuhir  class  of  croditoi*s.     It  is, 
however,  said,  that  although  there  may  be  didiculty  in  contending  that  while  the 
ppipcrty  Temaina  in  possession  of  the  company,  and  is  being  used  for  the  pur|>oae8 
of  the  company,  it  may  not  be  dealt  with  uotvTithstanding  the  lien,  yet  that  effect 
inay  be  given  to  the  plaintiff's  construction  of  the  act,  by  allowing  the  bond  cre- 
ditors or  the  mortgage  creditors  at  any  particular  moment  to  assert  their  right, 
and  that  their  right  may  be  inchoate  or  in  suspense  until  they  have  asserted  it  • 
bat  what  a  frand  it  would  be  upon  the  general  creditors  i*3  allow  the  company  to 
eontract  largely  upon  the  possession  and  apimrent  ownership  of  property,  and 
th«ai  to  give  to  the  mortgage  or  bond  creditors  the  opiwrt unity  of  asserting  their 
tian,  when  prc»bably  the  general  creditors*  had  allowed  the  company  to  obtain  on 
credit  the  lai^est  portion  of  their  stock  !     Such  a  riglit  is  not  consistent  with  the 
gnerml  administration  of  justice,  and  with  the  safety  and  convenience  of  a  Cijm* 
nereia]  ctmoem,  which  this  to  a  great  extent  is/* 


In  1807  the  rights  of  holders  of  ordinary  dehentures  issued  by  a  Mort*cEget,f 
ilway  company  in  the  form  mven  in  Schedule  C\  of  the  Companies  atwi  uik  * 


panies 


Clauses  Acts,  1*5*5.  came  under  the  consideration  of  the  Court  of  ^^'^;i'^ »*";^^ 


■  raitw 

■  Claii 

H   Chancery  in  four  suits  instituted  against  the  London,  Chatham  and  f^';^' ^i"^*"^ ^'„^ 
^M   Dover  Railway  Company  ((J)*      The  debenttires  purported  to  assign 
^L|Uiie  general  underUikiug  of  the  company  as  defined  by"  the  special 
^H^Sl^  **  and  all  the  tolls  aad  sums  of  money  arisiog  upon  or  out  of  the 

laiil  general  undertakiug  by  virtue  of  the  several  acts  relating  thereto, 
and  all  the  estate/'  &c.  *'  of  tlie  company  in  the  same."  Defaidt  was 
made  in  payment  of  the  principal  money  secured  by  the  debGn tares 

CUiilkA»awl  Domr  M.  Co.,  U  U  J.,  Ch.  323  ;  L.  H.,  2 
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7.  Mot 
Ikmdt,! 
tuns,  Ac. 


Debentnm  <lo 
not  chAnctf  sur- 
plus Uudii. 

Ganlnrr  v.  Lon- 
i2»n,  Ckathiun 
and  Dortr  li.  Co, 


on  which  Uic  first  suit  was  founded  and  of  the  interest  upon  all  the 
debentures,  and  the  first  three  suits  were  for  enforcing  payment  of  the 
amount  due.  The  fourth  suit  was  by  the  assignees  of  P.  &  Co.,  the 
contractors  to  the  railway,  and  the  bill  alleged  that  the  company  was 
indebted  to  P.  &  Co.  for  works  executed,  and  that  the  directors  had 
given  them  a  charge  upon  the  surplus  lands  acquired  in  carrying  oat 
the  works  called  the  Metropolitan  Extensions  and  the  rents  and  pro- 
ceeds of  sale  of  such  lands  as  a  security.  Stuart,  V.-C,  appointed  a 
receiver  and  manager  in  the  first  three  suits,  but  declined  to  do  so  in 
the  fourth,  as  one  was  already  appointed.  Upon  appeal  to  the  Lords 
Justices  the  order  appointing  a  manager  was  at  once  dischaiged — 
and,  after  time  taken  to  consider,  judgment  was  delivered,  and  Lord 
Justice  Cairns,  after  explaining  at  length  why  the  Court  would  not 
appoint  a  manager  (  2>),  even  with  the  consent  of  the  company,  pro- 
ceeded as  follows  : — 

''The  main  question  argued  before  us  was,  whether  a  receiver  should  be 
appointed  of  the  rents  and  of  the  sale  proceeds  of  surplus  lands,  or,  in  other  words, 
whether  the  mortgage  debentures  of  G.  and  D.  affected  those  rents  and  proceeds 
in  such  a  manner  as  to  entitle  them  to  payment  out  of  that  si)ecific  fund  throu^ 
the  medium  of  the  receiver.  In  considering  this  question,  it  is  necessary  to  look  in 
the  first  phice  at  the  form  of  the  debentures.  [His  Lordship  read  the  debentures.] 
We  have  next  to  ascertain  the  true  character  of  surplus  or  superfluous  land  held 
by  a  railway  company.  Suq)lus  land  may  arise  in  one  of  two  ways  :  it  may  be  land 
originally  taken  by  the  railway  company  in  the  belief  and  expectation  that  it 
would  be  required  for  their  line,  or  for  the  stations  and  works  connected  with  it ; 
or  (and  tliis  is  the  origin  of  by  far  the  greater  quantity  of  surplus  land)  it  maybe 
land  which  the  owner,  under  the  proWsions  of  the  Lands  Clauses  Consolidation 
Act,  has  forced  the  comi)any  to  buy  in  order  that  he  may  not  have  a  severed  part 
of  a  tenement  or  field  left  on  his  hands.  In  either  case  the  comi)any  are  obliged 
to  resell  the  land  within  a  limited  time,  applying  the  proceeds  to  the  purposes  of 
their  act,  on  pain  of  the  land  revesting  in  the  original  owner,  who,  if  the  land  be 
not  in  a  town,  is  to  have  the  first  option  of  repurchase.  It  is  obvious  from  this, 
that  the  suri)his  land  is  in  truth  the  representative  and  equivalent  of  a  certain 
portion  of  the  capital  pi-ovided  by  the  company  for  the  execution  of  their  works, 
which  has— not  for  purposes  of  profit,  but  for  the  protection  of  landowners — been 
temporarily  diverted  and  invested  in  land  to  be  again  resold,  and  which  is  to 
return  to  the  cajiital  of  the  company  when  the  object  for  which  it  has  been 
diverted  has  boon  accom])li8hcd.  And  as  regards  the  interim  rents,  if  any,  of 
surplus  land,  they  would  api)ear  to  be  in  the  same  position  as  the  income  arising 
from  capital  pn^vidod  by  the  company  and  temporarily  invested  in  any  oth« 
manner  imtil  needed. 

**The  argument  by  which  the  debentiu'e  holders  maintain  their^  right  to  a 
receiver  of  the  proceeds  of  the  sur|)lus  lands  is,  in  substance,  this  :  they  say  they 
are  mortgagees  of  the  undert;iking,  and  of  the  tolls  and  sums  of  money  arising 
out  of  it  or  by  virtue  of  the  act  authorizing  it  ;  that  all  the  land  taken  by  the 
company  imder  its  parliamentary  j)owers  goes,  in  the  first  instance,  to  form  a 


(/))  See    now   the    llailway   Coinpniiics 
Act,  1607,  30  k  31  Vict.  c.  127,  s.  4  (post, 


vol.  II.),  whiclfcxprcFsly  authorizes  the 
appointment  of  a  manager. 
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of  the  undertaking ;   th&t  aa  aoon  q&  any  Imnd  becomt^s  surplus  land,  it 
\  sobjeet  ftt  the  aatne  time  to  the  parliamentary  provision  for  its  resale, 
Hi  the  sale  monies  &re  in  rotorn  subjected  to  this  trust,  tliat  they  are  to  be 
I  for  tile  purposes  of  the  special  act^  that  is^  for  the  pur^Kjaes  of  the  under* 
I ;  Umi  tlieae  monies  therefore  become  and  form  a  part  of  the  uiidertiking, 
[  therefore  of  their  secority,  and  ought  to  be  preserved  and  applied  for  them 
bf  this  Courts 

**  It  is  neoeasary  to  observe  careftilly  to  what  length  thia  argument  must  go. 
A  railway  is  made  and  maintained  by  means  of  its  capital,  by  means  of  its 
borroved  motiey,  of  its  land,  of  its  proceeds  of  sale  of  surplus  land,  of  its  perma- 
nent way,  of  its  rolling  stock.  AU  of  these  nuiy  bo  said,  in  a  sense,  to  be 
eooneelecl  vnth,  to  be  parts  of,  to  make  up  tho  undert^iking.  If  a  mortgage  of 
the  undertaking  carries  in  specie  the  sale  monies  of  surplus  lands,  it  nuist  Dqiially 
^•nd  ow  tiie  same  principle  carry  in  sixfcie  the  ordinary  land  of  the  company,  the 
pita],  the  permanent  way,  the  rolling  stock,  nay,  even  the  very  money  itself 
nt  on  the  mortgage.  The  assignment  made  by  the  mortgage  debenture  is 
immediate,  and  is  to  continue  for  three  years  at  the  letist.  If  the  debenture 
holders  are  right  in  their  argumojit,  they  became  immediate  assi^^tnees  in  specie 
of  all  the  ingredients  which  I  have  enumerated  as  guing  to  make  up  the  under- 
taking and  they  might  from  the  ^rst  have  asserted  thtur  rights  as  mortgagees  by 
flaking  and  impounding,  not  merely  the  proceeds  of  surplus  lauds,  but  the  capital, 
he  cash  balances,  the  rollmg  stock,  and  even  their  own  money  advanced. 

**  Kow  it  is  beyond  question,  that  the  groat  object  which  Parliament  hiis  in  view 
«hen  it  grmnts  to  a  railway  company  its  compulsory  and  extniordinary  powers 
QTtr  [irirate  property  is  to  secure  in  return  for  the  public  the  making  and  main- 
fcaiiiing  of  a  great  and  complete  means  of  public  communication ;  ami  yet, 
aeeording  to  the  necessary  consequences  of  the  plaintiilii* argument,  the  moment 
.the  cominuiy  borrowed  money  on  debentures,  it  would  depend  on  the  will  or 
Icaprice  of  the  debenture  holder  whether  the  railway  was  made  at  aU, 

•*  1  may  farther  oljserve,  tliat  in  any  sense  in  wliich  the  sale  monies  of  surplus 
flauds  can  be  considered  part  of  tjr  monies  arisiJig  from  the  undertaking,  calls 
'  isade  and  paid  subsequent  to  tho  debenture  must  be  equally  a  part  of  or  monies 
I  ariaing  fmm  the  undertaking.  And  yet  the  3Sth  section  of  the  Companies  Glauses 
lA^t,  J  845,  and  the  form  of  the  mortgage  in  the  schedule,  clearly  assume  that  under 
k  words  of  dolientures,  such  as  those  now  before  us,  future  calls  would  not  pass  : 
lihe  43rd  section  provides  that  even  when  future  calla  iiro  expressly  included 
)  company  may  (unless  the  contrary  is  provided)  receive  the  calls  and  apply 
livm  to  tlie  purposes  of  the  company. 

'*  The  argument  again  of  the  debenture  holders  goes  in  fact  to  claim  for  them 
tho  vuna  position  as  if  under  the  term  '  undertaking  '  they  wore  mortgagees  of  the 
I  whole  property  and  etfects  of  the  company  ;  and,  indeed,  the  prayer  in  the  bill  of 
r  (No.  2)  uaos  the  words  *  property  belonging  to  or  connected  witli  tho 
Now  there  is  nothing  in  the  Companies  Clauses  Consolidation 
£ali~niB4  vent  the  company  borrowing   both  on  bond  and   mortgage; 

and  the  i  n  provides,  that  tho  bondholders  '  shall  bo  entitled  to  be  paid 

out  of  the  toils  or  other  property  or  eflects  of  the  company  j '  words  which  in 
HmteO  T,  Bad  Afi^km  R,  Co*  were  held  to  mean  that  the  bondholders  might 
ehtain  a  judgment,  which  under  sect.  30  would  be  executed  agiunst  the  property 
■Ikd  tflbcts  of  the  company.  But  according  to  the  plaintitra  view  the  whole  of 
Iht  fCOperty  and  eJfecta  of  the  company,  being  all  parts  of  the  undertaking,  would 
bt  iMJ^lMnl  and  mortgage<l  by  the  debentures,  and  thus  the  right  appai'ontly 
vto  to  Uia  bondholder  and  judgment  creditor  would  be  merely  illusory. 
H. — TOL.  J.  K 


r&gel2G« 
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7.  Mortgagti, 
Bottd9,  Ikhen- 

Gardner  v.  Ijnn- 
don,  Chnthim 
and  Dover  R.  Co. 


'  UnderUkin^.' 


Heanlng  of 
cliiive  on 
**uodertaking." 


'*  It  is  perha[>8  unnecessary  to  pursue  furbher  the  oonsequencas  of  the  pliintiff't 
argument.  But  it  must  be  evident  that  if  the  argument  be  correct  very  gnfe 
diflerencos  of  opinion  and  of  interest  might  arise  among  the  debenture  holden. 
Some  might  desire  to  arrest  the  continuance  of  the  undertaking,  and  to  obtain 
repayment  out  of  the  capital  or  other  monies  provided  for  the  works ;  while 
others  might  consider  that  their  most  hopeful  chance  of  repayment  would  be  by 
the  expenditure  of  these  monies  so  as  to  earn  tolls  and  profits  ;  and  it  would  be 
difficult  in  such  a  case  to  see  any  common  interest  in  the  body  of  debentme 
holders  such  as  would  enable  one  to  maintain  a  suit  on  behalf  of  all. 

^*  As  regards  the  effect  of  the  word  '  undertaking '  in  these  securities^  we  gun 
but  little  information  from  the  definition  given  in  the  acts  of  Parliament  In  the 
two  public  acts — the  Companies  Clauses  Consolidation  Act  and  the  Lands  Claosn 
Consolidation  Act — the  undertaking  is  defined  to  be  '  the  undertaking  or  works 
by  the  special  act  authorised  to  be  executed  ; '  and  in  the  private  act  the  object 
appears  to  be,  not  so  much  to  describe  what  is  included  in  the  word  '  under- 
taking,' as  to  divide  by  metes  and  bounds,  or  otherwise,  the  various  undertaking 
of  the  company  from  each  other. 

'*  The  object  and  intention  of  Parliament,  however,  in  the  case  of  each  of  these 
various  undertakings,  was  clearly  to  create  a  railway  which  was  to  be  made  and 
maintained,  by  which  tolls  and  profits  wore  to  be  earned,  which  was  to  be  worked 
and  managed  by  a  company,  according  to  certain  rules  of  management,  and  under 
a  certain  responsibility.  The  whole  of  this,  when  in  operation,  is  the  work  con- 
templated by  the  Legislature  ;  and  it  is  to  this  that,  in  my  opinion,  the  name  of 
'  undertaking '  is  given.  Monies  are  provided  for,  and  various  ingredients  go  to 
make  up  the  undertaking  ;  but  the  term  '  undertaking '  is  the  proper  style,  not  for 
the  ingredients,  but  for  the  completed  work  ;  and  it  is  from  the  completed  work 
that  any  return  of  monies  or  earnings  can  arise.  It  is  in  this  sense,  in  my  opinion, 
that  the  '  undertaking '  is  made  the  subject  of  a  mortgage.  Whatever  may  be  the 
liability  to  which  any  of  the  property  or  effects  connected  with  it  may  bo  subjected 
through  the  legal  operation  and  coosequences  of  a  judgment  recovered  against  it, 
the  undertaking,  so  far  as  these  contracts  of  mortgage,  is,  in  my  opinion,  made 
over  as  a  thing  complete,  or  to  be  completed,  as  a  going  concern,  with  internal 
and  parliamentary  powers  of  management  not  to  bo  interfered  with — as  a  frait- 
bearing  tree,  the  produce  of  which  is  the  fund  dedicated  by  the  contract  to  secure 
and  to  pay  the  debt.  The  living  and  going  concern  thus  created  by  the  Legis- 
lature must  not,  under  a  contract  pledging  it  as  seciurity,  be  destroyed,  broken 
up,  or  annihilated.  The  tolls  and  sums  of  money  ejiisdem  generis, — ^that  is  to  say, 
the  earnings  of  the  undertaking,  must  bo  made  available  to  satisfy  the  mortgage ; 
but,  in  my  opinion,  the  mortgagees  cannot,  under  their  mortgages,  or  as  mort- 
gagees, by  seizing  or  calling  on  this  Court  to  seize  the  capital  or  the  lands,  or 
the  proceeds  of  sales  of  land  or  the  stock  of  the  undertaking,  either  prevent  its 
completion,  or  reduce  it  into  its  original  elements  when  it  has  been  completed." 

After  disposing  of  an  argument  founded  upon  the  127th  section  of 
the  Lands  Clauses  Consolidation  Act,  Lord  Cairns  gave  judgment 
for  the  discharge  of  the  order  which  had  directed  the  sale  monies  of 
the  surplus  lands  to  be  paid  to  the  receiver,  and  proceeded  : — 

"  Although  I  have  arrived  at  the  opinion  which  I  have  expressed  without  hesi- 
tation, I  cannot  avoid  feeling  regret  that  securities  such  as  railway  debentures, 
upon  which  so  many  millions  of  money  have  been  invested,  should  have  been  left 
at  their  creation  in  a  state  to  admit  of  so  much  argument  as  that  which  has  taken 
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(  case^  and  that  their  legal  operation  and  extent  aliould  come  to  be 
t  At  the  time  when  they  have  been  given  aa  security,  but  after  diHicultiea 
h^re  ififieo  aa  to  their  rq^ayinent  "  (q), 

Smce  this  case  was  decided,  important  alterations  in  the  law  have  Acuofisee-T. 
been  made  by  the  Railway  Companies  Act.  1807  (r),  the  provisions 
rf  which,  along  with  tho^e  of  the  Railway  Companies  Securities  Act, 
1866,  will  be  presently  noticed  («)» 
It  mav  be  stated  here,  however,  that  by  s-  4  of  the  Act  of  1867,  Rf>"ing  stock 
-Which  was  ongjoally  a  temporary  enactmentj  but  was  made  perpetual  infxccutiou, 

1875  by  38  &  39  Vtct.  c.  31,  the  engines,  carriages,  &a,  consti- 
tuting the  rolling  stock  and  plant  of  a  railway  company,  are  not,  afler 
railway  or  any  part  of  it  is  open  for  public  traffic,  liable  to  be 
ten  in  execution.      The  protection  of  this  enactment  extends  to 
vety  company  authorized  to  moke  a  railway,  even  though  the  railway 
merely  a  subordinate  part  of  the  undertakiug  authorized  (t),  and 
itiBueSf  although  the  railway  be  closed  for  traffic  (<i).     The  same 
enactment  provides  for  the  appointment  of  a  receiver  or  manager  on 
tihe  apjjlication  of  a  judgment  creditor. 

Nor  is  rolling  stock  in  a  mine,  &c.,  liable  to  distress  for  rent  due  3^'*J^**** 
by  the  tenant  of  the  mine,  &e.,  unless  it  be  his  own  property  (t?). 


8.  nUgal  Bon'oming :  LloycVs  Bonds. 

If  money  is  borrowed  by  companies  in  a  manner  unauthorized  by 
beir  acts  of  incorporation,  the  securities  have  no  legal  validity  (^). 
1844  a  Committee  of  the  House  of  Commons  reported  that  large 
stims  of  money  had  been  illegally  borrowed  by  railway  companies, 


8L  lUMid 
Uouff*  Bond*, 


Tlio  foartJi  suit  resulted  in  an  inter- 

!  dvr  for  A  tiiceiver  of  the  surplus 

1  in  tivour  of  the  aHsigupi's  of 

lo  whom  the  oomptiny  hail 

ED  >pon  the  snrplufi  Limlij.    Ju 

■UT  rn-i*    ijf  Bowfn  V,  Brf^oiif  itc.  R. 

L,  Jt.,  Ch-  Si4,  where  a  receiver 

•fi  .iT.r«^iTit4*d  uiwn  a  bill  filed  by  a 

r  oa  beWlf  of  himself  and 

lure  holdfrs ;   and  snbsC' 

;    debenturp  holder  having 

nt  in  an  notion  at  law  in 

<iebt  pres4:'ntcd  a  petition  in 

k*forc  the  hearing  for  leave  to 

»i,\^ti  „,..n  Ki.  iii,i.:,Mont;  Wood, 

wtis  only 

I  tm.'iteo  for 

aud  all  other   dttUiuiure  holders 

tei  %*>  lw»  paid  pari  pastu  with  hinii 

i  ri  inquiry  whetlier  it  wonld 

c  of  the  df-Vwutun*  holders 

"      tt  made  nvailnble  for 

ttiG  authority  of  this 

iblc.    See  per  Giffurd, 


L.  J.,  In  r£  FtitieH€8^  tfrf.  R,  Co.,  L.  R.,  5 
Ck  67  ;  30  L.  J.,  Ch.  273.  As  to  rights 
of  **  existing  mortgagcea"  under  u  sptiekl 
act^  see  Robinson  v.  Camlrrian  R.  Co.,  17 
W.  R.  441.  See  also  The  Impermi  Mer- 
ta7\tik  Credit  Jssoa'alion  v.  A*ewri/  and 
Armagh  R,  Co.,  Ir.  R.,  2  Eq.  1.  reversed, 
ib.  52i;  IG  W.  It  335,  lu7D. 

(r)  30  k  31  Vict.  c.  127.  s.  23  ct  sen., 
vol.  II.  * 

{s)  Post,  sect  9,  "  The  Acta  of  1366  and 
1867," 

(f)  Greal  NorUi^m  R,  Co.  v.  Tahmnlin, 
K  R.  13  i^.  B.  D.  320  ;  fi3  L,  J.,  Q.  B, 
<JSJ ;  60  L.  T.  186  ;  32  W.  R.  55&— C.  A. 

(tf)  Midland  IVai^gon  Oh  v.  PotUrifS, 
«£-<•,,   R.    Co.,  h.  K,  6  Q.   B.    D.  36  :  50 

i^  J.,  Q,  n.  6. 

(f)  35  k  36  Vict.  e.  50,  vol  II. 

{x)  Si-e  the  preamble  to  sect.  !£»,  7&  8 
Vict.  c.  85,  post,  vol.  IL  As  to  an  action 
by  ftu  assignor  of  a  bond  as  tnisree  for  the 
assignee,  «eo  Dickson  v.  SuanHra  I'alc  R, 
Co,,  L,  K,  4  Q.  B.  44  ;  39  L.  J.,  Q.  K  17. 
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^^J^^,     and  that  it  was  expedient  that  the  practice  should  be  discontinued 
i^fnfd"*  Bonds,    {qy  the  future,  but  that  the  then  existing  securities  should  be  con- 

Loan-notM.  firmed.  Accordingly,  a  statute  (7  «&  8  Vict.  c.  85)  passed  in  that 
year  enacts  that  any  railway  company  issuing  any  loan-note,  or 
other  negotiable  or  assignable  instrument,  otherwise  than  under  the 
provisions  of  an  act  of  Parliament,  shall,  for  such  offence,  forfeit  a 
sum  equal  to  the  sum  for  which  the  loan-note,  or  other  instrument^ 
purported  to  be  a  security  (y). 

The  secretary  of  every  company  is  also  required  to  keep  a  register 
of  all  such  loan-notes,  &c. ;  such  register  to  be  open  to  the  inspection 
of  certain  interested  parties  (z), 

Lloyd's  Bondt.  The  custom  of  Parliament  to  limit  the  amount  of  money  which  a 
railway  company  should  be  permitted  to  borrow,  and  to  prescribe  the 
conditions  under  which  their  borrowing  powers  should  be  exercised, 
has  been  easily  defeated  by  the  issue  of  obligations  (purporting  to  be 
for  work  done  or  materials  supplied  for  the  purposes  of  the  under* 
taking),  commonly  called  "  Lloyd's  Bonds.*'  The  holders  of  these 
bonds  can  sue  upon  them  and  recover  judgment  and  issue  execution 
against  the  companies,  and  are  not  hampered  by  the  equality  clauses 
contained  in  the  ordinary  mortgages  and  bonds  (a).  There  is  no  reason 
to  doubt  the  legal  validity  of  Lloyd  s  Bonds  when  bond  fide  given 
to  contractors  or  others  for  work  actually  done,  as  in  fact  they  are 
nothing  more  than  an  acknowledgment  under  seal  of  a  debt  due  for 
a  bond  fide  consideration.  And  they  are,  in  fact,  recognized  by 
statute ;  for  the  Regulation  of  Railways  Act,  1868,  directs  the 
amount  due  on  "Lloyd's  Bond  and  other  obligations  not  included 
in  the  loan  capital  statement  "  to  be  set  down  in  the  "  general  balance- 
sheet,"  which  every  company  is  bound  to  prepare  and  print  half- 
yearly  (b).  But  the  power  to  issue  "  Lloyd's  Bonds  "  is,  no  doubt, 
liable  to  gross  abuse,  and  the  propriety  and  best  mode  of  limiting 
such  power  has  accordingly  been  the  subject  of  grave  consideration 
in  Parliament.  In  18G4  a  Select  Committee  of  the  House  of  Lords 
issued  a  report  upon  the  subject,  and  the  acts  of  1866  and  1867, 
which  will  be  presently  noticed,  gave  effect  to  nearly  all  the  recom- 
mendations of  that  report  (c).  The  law,  as  laid  down  in  the  cases 
next  following,  would  seem  to  be  unaffected  by  those  acts. 

(y)  7  &  8  Vict.  c.  85,  s.  19,  vol.  11.  Lloyd's  Bonds  had  a  valid  claim  agiinst 

(:)  7  &  8  Vict  c.  85,  s.  21,  vol.  II.    As  tho  assets  of  the  company  so  fi^  as  the 

to  tho  right  of  parties  who  lend  niuucy  com]>any  had  had  the  benefit  of  Uie  tami 

on  loan-notes  to  convert  tho  »iine  into  of  money  in  respect  of  whicli  the  bondi 

shares,  and  when  time  is  of  the  essence  of  were  given.     As  to  assignment  of  rolling 

such  a  contract,  fHHi  Campbell  v.  Loiulon  stock  to  satisfy  a  Lloyd's  Bond,  see  Bhuk' 

and  Brighton  It,  Co,,  5  Hare,   519  ;    11  more  v.  Yates^  36  L.  J.,  Ex.  121. 

Jnr.  651 ;  Pearson  v.  Lomlon  and  Croydon  {b)  31   k  32   Vict.   o.    119,   a.    8,   and 

Jl  Co.,  14  Sim.  541.  Sched.  L  No.  13. 

{a)  In  re  Cork  and    Yougluil  R,  Co.,  (c)  The  rciK>rt  was  printed  at  length  IB 

L.  K.,  4  Ch.  748,  affirming  Malins,  V.-C,  tho  Appendix  of  tho  two  last  editions, 
in  which  it  was  held  that  the  holders  of 
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In  one  case  where  a  company,  having  exhausted  their  borrowing  SJiSLntSS* 
powers  under  their  act  of  Parliament,  and  being  about  to  apply  to  ^^^'^  ^  ^- 
Parliament  for  additional  powers,  issued  bonds,  payable  at  deferred  ^i^^^^ 
periods,  to  contractors  in  anticipation  of  powers  which  they  hoped  p**^"^*^ 
to   obtain.  Wood,  V.-C,    held,  that    they  had   not  done  what  was 
illegal  or  a  fraud  upon  Parliament,  although  part  of  the  bonds  were 
issued  for   the  purpose  of  raising  money  required  to  be  deposited 
in  pursuance  of  the  Standing  Orders  on  an  application  for  a  new 
bill(d). 

But  in  another  and  later  case  (e),  where  a  company  issued  Lloyd's  SoilSS^a«« 
Bonds  in  order  to  discharge  the  liability  of  their  chairman  upon  certain  ^^^^^^  ^  ^• 

■111*  -i/x/x/v/xT    1  11  1        Bondstoralae 

promissory  notes  signed  by  him  to  secure  10,0006.  borrowed  by  the  money  for  pui- 
company  to  enable  them  to  meet  demands  made,  and  to  purchase 
part  of  the  land  required  by  them,  it  was  held  by  the  Court  of 
Queen's  Bench,  in  an  action  brought  upon  one  of  these  bonds,  that 
it  was  illegal,  and  that  the  plaintiff  could  not  recover.  The  defendants 
were  empowered  by  their  special  act  to  raise  a  capital  of  550,000^., 
and  to  raise  by  mortgage  any  further  sum  not  exceeding  180,000t, 
but  no  part  of  such  further  sum  was  to  be  raised  until  the  whole  of 
the  capital  had  been  subscribed  for  and  one-half  paid  up.  Part  only 
of  the  capital  was  subscribed  for ;  but  the  company  determined  to 
borrow  10,000i.  for  the  purposes  above  mentioned.  In  giving  judg- 
ment, Crompton,  J.,  said, — 

''I  take  the  law  to  be  exactly  as  it  was  laid  down  by  Lord  Wensleydale,  in 
South  Toi'kshire  K  aivd  River  Dun  Co,  v.  Great  Northern  R,  Co.  (/),  where  he 
says,  *  Generally  speaking,  all  corporations  are  bound  by  a  covenant  under  the 
corporate  seal  properly  affixed,  which  is  the  legal  mode  of  expressing  the  will  of 
the  entire  body,  and  are  bound  as  much  as  an  individual  is  by  his  own  deed. 
Contracts  with  partnerships  stand  on  a  different  footing.  But  corporations, 
which  are  creations  of  law,  are,  when  the  seal  is  properly  affixed,  bound  just  as 
individuals  are  by  their  own  contract,  and  as  much  as  all  the  members  of  a 
partnership  would  be  by  a  contract  in  which  all  concurred/  That  is  undoubtedly 
true  of  corporations  generally,  and  we  shall  see  how  he  applies  it  to  corporation^ 
created  for  special  purposes.  I  entirely  agree  with  what  Mr.  Lush  says,  that 
these  railway  companies  are  creatures  of  acts  of  Parliament,  constituted  for 

(d)  WhiU  V.  Carmarthen  aitd  Cardigan  Propert,  L.  B.,  8  C.  P.  427  ;  42  L.  J.,  C.  P. 

R,  Co,,  33  L.  J.,  Ch.  93 ;  1  H.  &  M.  786.  129. 

In  RaahdaU  v.  -Ford,  35  L.  J.,  Ch.  769  ;  {e)  Chambers  v.  Manchester  and  Milford 

L.  R.,  2  Eq.  750,  Wood,  V.-C,  held  that  R,  Co.,  33  L.  J.,  Q.  B.   268  ;  5  B.  &  S. 

the  plaintitf,  who  had  advanced  money  ou  588,  723.     In  Imperial  Mercantile  Credit 

a  Lloyd's  Bond  which  the  company  had  Association  v.  Newry  and  Armagh  R,  Co,, 

DO  power  to  issue,  had  no  equity  against  I.  R.,  2  £q.  524 ;  16  W.  R.  1070,  where 

the  directors  to  recoup  him.     This  case  holders  of  Lloyd's  Bonds,  having  obtained 

was  decided  on  the  ground  that  the  mis-  judgments  and  converted  these  judgments 

representation  was  as  to  a  point  of  law,  into  mortgages  under  18  k  14  Vict,  c  29, 

BeaUie  v.  Lord  Ebury,  L  K,  7  Ch.  777  ;  it  was   held   that   the    bonds  were   not 

41  L.  J.,  Ch.  804.     Where  the  represents-  charged  upon  the  tolls  and  fares  of  the 

tion  is  as  to  fact,  the  directors  may  be  company, 
made  personally  liable  for  misrepresents-  (/ )  9  Exch.  55. 

tion  or  breach  of  warranty.     fFeeks  r. 
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8.  nie^ 

Uoiftr*  Bonds, 

Chamhen  v. 
Manekuter  and 
Milord  R,  Co, 


specific  purposes,  and  wo  must  look  to  see  how  far  they  are  affected  by  proTisiuns 
conferring  upon  them  the  powers  of  borrowing  money,  which  they  are  said  tohavt 
acted  upon  in  the  present  cose.  Lord  Wensleydale  proceeds  : — '  But  when  a 
corporation  is  created  by  an  act  of  Parliament  for  particuhir  purposes,  with 
special  powers,  then  indeeil  another  question  arises  ;  their  deed,  though  under 
their  coriK)ratc  seal,  and  that  regularly  affixed,  does  not  bind  them  if  it  appear  by 
the  express  provisions  of  the  statute  creating  the  corporation,  or  by  neceasaxy  or 
reasonable  inference  from  its  enactments,  that  the  deed  was  ultra  vire$ ;  that  is, 
that  the  Legislature  intended  that  such  a  deed  should  not  be  made.'  That  seems 
to  mo  to  touch  the  very  question  liefore  us,  and  seems  to  show  that  if  it  appeals 
from  tlie  act  of  Parliament,  or  by  natural  inference,  that  the  deed  is  %dtra  vint,  it 
is  one  which  ought  not  to  be  made,  and  is  invalid.  The  directors  of  these  com- 
panies are  in  the  position  of  special  agents,  and  they  have  no  power  to  affix  the 
seal  of  the  company  to  such  deeds  as  are  declared  by  the  Legislature  to  be  uUn 
vires,  in  such  sense  as  having  expressed  that  they  are  not  to  be  made.  I  think 
that  the  corporation  is  bound  by  the  seal  being  affixed  to  the  deed  where  the 
directors  have  j>ower  given  them  so  to  affix  it,  but  that  it  is  not  bound  where  the 
Jjegislature  has  said  that  the  thing  shall  not  be  done.  I  cannot  help  agreang 
with  Mr.  Lush,  when  he  says  that  the  Legislature  intended  that  the  company 
should  have  no  borrowing  powers  except  in  the  limited  manner  prescribed  l^ 
their  act  of  Parliament.  Our  attention  has  been  called  to  7  &  8  Yict.  c.  85,  s.  19  " 
—[His  Lordship  read  the  section,  and  x)roceeded :] — ''This  implies  that  borrowing 
money  in  this  way  by  these  companies  is  unlawful,  for  the  loan-note  is  not  to  he 
any  security  for  the  loan.  Why  should  it  not  be  such  a  security,  except  for  the 
reason  that  the  borrowing  is  illegal  ?  The  only  doubt  which  can  exist  seems  to 
arise  upon  the  infliction  of  the  penalty,  and  the  act  is  so  drawn  that  it  might  be 
argued  that  no  i)enalty  attaches  unless  the  security  is  assignable  ;  but  I  think  that 
it  means,  if  any  loan-notes  are  issued  the  penalty  attaches.  The  words  of  the 
act,  as  between  borrower  and  lender,  are  strong  to  show  that  that  is  so,  and  that 
borrowing  ui)on  the  security  of  loan-notes,  or  in  any  manner  except  such  as  ii 
authorized  by  the  act  of  Parliament,  would  be  illegal.  We  come  then  to  the 
special  act  in  the  present  case,  which  gives  i>ower  to  the  comi)any  to  borrow 
185,000/.  on  mortgage.  Now,  it  is  said  that  this  does  not  touch  the  power  of 
borrowing  money  on  bond,  or  by  simple  contract ;  and  that,  by  leaving  out  sll 
mention  of  bonds,  the  Legislature  has  left  to  the  company  a  larger  power  of 
borrowing  money  than  it  has  given  them  of  borrowing  upon  mortgage.  Such 
a  constniction  seems  very  strange.  I  agree  with  Mr.  Lush,  that  the  more  natuiil 
construction  is,  tliat  this  is  an  enabling  act,  giving  power  to  the  company  which 
it  could  not  r»therwiso  have  possessed,  and  that  the  directors  cannot  boirow  money 
in  any  other  way.  And  this  construction  is  recognized  in  the  Companies  Clausei 
Consolidation  Act,  1845,  which,  by  sect.  38,  enacts,  that  '  if  the  company  bo 
authorized  by  the  special  act  to  borrow  money  on  mortgage  or  bond,  it  shall 
be  lawful  for  them,  subject  to  the  restrictions  contained  in  the  special  act,  to 
borrow  on  mortgage  or  bond  such  sums  of  money,  «&c.,'  wliich  means  that  the 
special  act  was  required  to  enable  the  company  to  borrow.  The  provision  in  thii 
8th  section,  when  coupled  with  7  &  8  Vict.  c.  85,  s.  10,  impliedly  prevents  the 
company  from  borrowing  money  in  any  other  way  than  by  mortgage.  If  they 
could  borrow  on  bond  as  they  i)leased,  the  provision  empowering  them  to  borrow 
on  mortgage  would  be  idle.  There  is,  therefore,  a  special  limited  mode  of 
borrowing,  and  the  directors  have  no  other  powers.  In  Payne  v.  Mayor  of 
Brecon  (g)  the  difficulty  did  not  arise,  for  there  was  no  express  power  to  borrow 

{g)  27  L.  J.,  Ex.  495  ;  3  H.  &  N.  672. 
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fcPT  the  particular  purposes  ;  and  in  miHe  v.  Carmitrihrn  and  Ctrrdifjnn 
(h\  the  b«jndfl  were  given  for  a  debt  really ^dne  to  the  contractors^  and  which 
light  baTc  been  very  proper  to  do,  for  companies  may  bo  unable  at  once  to  get 
IMMJ  re<|uired  to  pay  the  contractors,  and  then  these  bonds  may  be  given  to 
ra  to  enable  them  to  raise  money  which  is  due  from  the  company. 
[t  b  the  Mime  as  if  the  company  say  to  tJie  contnictora,  We  are  liable  to  you  for 
iR^k  diifie,  and  we  give  you  these  bonds  by  way  of  paj^uient  for  the  \vc»rk.  In 
which  wa*  before  the  Master  of  the  R^illa,  Troup* s  aise  (i),  there  was  no 
bifcioa  against  paying  in  this  way,  and  no  illegality*  Upon  the  facts  of  the 
fvesent  cnaCf  it  ap^jeaxs  that  the  bonds  were  sealed  for  the  purpose  of  borrowing 
mcmey  upon  them^  in  order  that  the  plaintitl'  might  bo  able  to  dist^harge  the 
liAbilitiea  which  were  thrown  upon  him,  and  in  substance  it  was  the  same  as 
Usuijig  A  loan-note^  and  the  whole  transaction  was  tainted  with  illegality,  for  it 
clearly  prohibited  by  the  act  of  Parliament. " 

te  whole  series  of  cases  up  to  1870  on  the  subject  of  Lloyd's  JSIi^^^*^^^''^ 
ids  will  be  found  reviewed  by  Lord  O^Hagan  in  In  re  Bagnals-  f-;^^''""  ^^ 
taunh  and  Wexfurd  A  Ca  (fc).  In  that  case  the  company,  whoso 
wing  powers  were  not  to  arise  until  a  certain  portion  of  their 
should  ho  open  for  traffic,  agreed  with  another  raihvay  company 
that  if  that  company  would  lend  them  enough  to  euahie  them  to 
complete  the  requisite  portion  of  the  line,  they  would^  when  tlieir 
borrowing  powers  arose,  issue  and  deliver  to  that  company  deben- 
tures in  repayment.  The  money  was  lent,  the  required  portion  of 
the  line  completed,  the  contractor's  accounts  defrayed  by  the  lending 
company,  and  debentures  for  the  amount  were  handed  over.  It  was 
held  that  there  was  nothing  illegal  in  the  contract,  and  that  the 
debentures  were  valid,  to  the  extent  of  the  sum  actually  advanced. 

In  The  Yorkshire  Raihvaij  WagfjanfJo.v.  The  Cornwall  Alinerals  ^f^l^iZZl 
Railway  Co.  (/},  the  defendants,  whose  borrowing  powers  were  ex-  !;;-rfX^*;"ork* 
baust^d^  sold  rolling  stock  to  the  plaintiffs  for  30,000i.,  70  per  cent 
pi  its  value,  and  repurchased  it  on  a  hiring  agreement  for  five  years, 
witli  an  option  of  repurchase  at  a  nominal  price  at  the  end  of  the 
hiring.  The  hire  was  calculated  at  an  amount  sufficient  to  repay  the 
30,000/.  with  interest  at  71  per  cent.  It  was  held  that  this  trans- 
actioti  was  in  fact  a  borrowing  and  therefore  ultra  vires,  and  that  the 
platDtift  could  not  recover  the  arrears  of  hire,  or  even  be  allowed  to 
Btand  in  the  place  of  creditors  who  had  been  paid  out  of  the  30,000/. 


R' 


)  38  L.  J,  Ch-  93. 

|t)  29  T^  'V-  v.'^>  •  and  sec  JFoare'it  c<i*<% 
30  Be«T.  -  /^.  Co,  w  BanhridiKf 

liiAmm  "■  -f  li,  Cq.,  I.  It.  2  lij. 

190  ;  16  W.  i;.  ^'<^S. 

{/t[  h  ft.,  4  Eq.  505.  Thttt  Lloyd^ii 
m»j  uuder  Aozue  circumstauces  be 


good  in  tbt^  hiiaik  of  a  purchaser  for  value 
without  iiotieL\  see  In  re  South  Baacx 
Ealuanf  tV,  £x  parlt  VhorUy^  L,  it.,  11 
E*|.  157  ;  40  L.  J.,  Ch,  153,  t>er  Mdina, 
V.-C. 

(()  15  L.  T.  746, 


ISC 


CHAP.  III. — RAILWAY  INVESTMENTS. 


9.  Art$oflB«6 
atut  1867. 

The  Railway 
CompanleH 
Securities  Act, 
1800. 


Loan  capitil 

half-yi'arly 

accouut. 


Declaration  hy 
direcioni,  Ac, 
on  mnrtipK^) 
deed  and  bund. 


The  Railway 
Ck)mpaiiiefl  Act, 
1807. 


9.  The  Acts  of  1866  and  1867. 

In  the  years  1866  and  1867  important  alterations  were  made  in 
the  law  relating  to  securities  issued  by  railway  companies  by  the 
Railway  Companies  Securities  Act,  1866  (m),  and  the  Railway 
Companies  Act,  1867  (n).  Under  sect.  1  of  the  act  of  1866,  every 
railway  company  (o)  is  bound  to  keep  registered  at  the  of&ce  of 
the  registrar  of  joint  stock  companies  in  England  the  name  of  a 
registered  officer  authorized  by  them  to  sign  instruments  under  that 
act ;  and  (sect.  5),  within  fourteen  days  after  the  end  of  each  half- 
year,  to  make  an  account  of  their  loan  capital  authorized  to  be  raised 
and  actually  raised  up  to  the  end  of  that  half-year,  specifying  certain 
particulars  described  in  the  schedule  to  the  act,  which  account  may 
(sect.  7)  be  perused  at  all  reasonable  times  by  persons  interested ; 
and  (sect.  8)  must  also,  within  twenty-one  days  after  the  end  of  each 
half-year,  deposit  with  the  registrar  of  joint  stock  companies  in 
England  a  copy  certified  and  signed  by  the  companies'  registered 
officer  as  a  true  copy  of  their  loan  capital  half-yearly  account: 
(Sect.  8.) 

They  must  also,  before  being  entitled  to  raise  any  further  loan 
capital,  by  whatever  name  called,  deposit  with  the  same  registrar 
a  ceilified  statement  specifying  (inter  alia)  the  amounts  already 
borrowed,  the  amount  remaining  to  be  borrowed,  and  the  acts  under 
which  loan  capital  has  already  been  or  can  be  in  future  raised  (s.  10 
and  Sched.  I.,  Pt.  I.).     And  the  14th  section  prescribes  that — 

"  There  shall  be  put  (by  indorsement  or  otherwise)  on  every  mortgage  deed  or 
bond  made  or  given  after  21st  January,  1807,  by  a  railway  company  for  Becuzing 
money  borrowed  by  the  company,  and  on  every  certificate  given  after  thai  day 
by  a  railway  company  for  any  sum  of  debenture  stock  (p)  issued  by  the  company, 
a  declaration  in  the  fonu  given  in  the  second  schedule  to  this  act  (q),  or  to  the 
like  effect,  as  circiuustances  require.  Every  such  declaration  shall  bie  signed  by 
two  directors  of  the  company  specially  authorized  and  appointed  by  the  board  <n 
directors  to  sign  such  declarations  and  by  the  companies'  registered  officer." 

The  priority  of  statutory  mortgagees  over  judgment  and  other 
creditors  is  established  by  the  23rd  section  of  the  Railway  Companies 
Act,  1867  OO,  in  the  following  terms : — 


(m)  29  &  30  Vict  c.  108,  vol  II. 

(n)  30  &  31  Vict.  c.  127,  vol.  II. 

(o)  By  the  intcrprctatiou  clause,  sect.  2, 
the  term  **  railway  company ''  includes 
every  company  authorized  by  act  of  Par- 
liament to  raise  any  loan  rajiital  for  the 
construction  or  working  of  a  railway,  or 
for  any  pur]X)se8  connected  with  the  con- 
veyance by  such  company  of  traffic  on  a 
railway  either  alone  or  in  coi\j  unction  with 
other  purposes. 

(p)  This  includes  "  mortgage  preference 
stock  and  funded  debt,  and  any  stock  or 
shares  representing  loan  capital  of  a  rail- 


way company  by  whatever  name  called," 
sect.  2. 

{q)  Tlie  ^particulars  required  by  the 
scheduled  form  are :— (1)  The  statute 
giving  power  to  borrow ;  (2)  the  amount 
of  debt  authorized ;  (3)  whether  or  not 
the  obtaining  the  certificate  of  a  justice, 
or  of  the  assent  of  a  meetin|(  of  the  com- 
jMiny,  has  been  made  a  condition  precedent 
to  the  exercise  of  the  borrowing  power; 
(4)  the  date  at  which  such  concUtion  has 
been  fulfilled. 

(r)  30  &  31  Vict.  c.  127,  8.  28,  post, 
vol.  II. 
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Prloriry  of 


l»  time  01 


llitttauii 


^^^^■^^^^^v  borrtiwed   or  to   bo  borrowed  hy  a  company  on  mortgage  or 
pHH^IpaSiSiiure  stock,  under  the  pro vbioim  of  any  act  autkoming  the  borrow* 
*^"'**' — ^'  .vo  priority  against  the  company,  and  the  property  froui  time 

uiiy ,  overall  otherdaiuis  on  account  of  any  debts  incurred  or 
'd  into  by  them  after  20th  August,  184)7  :  provided  always^ 
tidJ  not  aiiect  any  claim  against  the  company  in  respect  of  any 
rmtr^irge  griiiitod  or  to  be  g:tunted  by  them  in  punauanco  of  the  Lands  ClatiaeB 
CnMoiidation  Act,  \M'>t  or  the  Lands  Chvuaea  CunsoHdation  Act  Amendment 
Act,  11*60,  <»r  ill  rv«pect  of  any  rent  t>r  sum  reserved  by  or  [fayaV»le  tinder  any 
Imm  fiantcHi  or  mode  to  the  company  by  any  person  iu  puri$uaTiee  of  luiy  act 
relate  *      oimpany  which  is  entitled  to  rank  in  priority  Ut  or  /xiri  fxuisu, 

will-  -it  or  dividend!*  on  the  mortgages,  bt«nds5  and  del>ciiture  stock  ; 

nor  -  1     ^  hereinbefore  («)  contained  affect  any  claim  for  land  taken, 

Oioii  ^  tJu'  cfimpany  for  tlio  purposes  of  the  i*ailway»  or  injuriously 

jifff4jt*  V,   ,,,  li.    L.  ii^jtnictioii  thereof,  or  by  the  exorcise  of  any  i>o\ver5*  conferred 
on  the  com{ifmy/* 

But  money  borrowed  for  the  purpose  of  paying  off  bonds  or  morL-   Y>?a  t«^t 
gages,  given  or  made  under  statutory  powers,  is,  so  far  as  tlio  same  tiiiibigJue. 
Li   so    applied*  deemed    mouey  borrowed  within    statutory  powers: 
(S*^.  26,) 

The  Act  of  1867  also  provides  (sect.  4  {l})  that  the  rolling  stock 
and  plant  of  a  railway  company  may  not  bo  taken  in  execution,  and 
(sect.  6  (ia)  )  that  companies  unable  to  meet  their  engagements  may 
file  a  **  scheme  of  arrangement ''  in  Chancery,  to  he  assented  to  b}^ 
mortgagees,  &c,  in  certain  proportions. 

^^^^^B  10.  Investments  by  Trustees. 

^^^^W&c,  undor  the  terms  of  a  settlement,  the  trustees  Iiad  authority 

^rto  invest  money  in  any  of  the  public  stocks  or  funds  of  this  kingdom, 

or  oa  real  uecuritiesi  it  was  hold  to  he  a  breach  of  trust  to  invest  the 

tnist  fundi*  in  railway  debentures.     Sir  J.  Rorailly,  M,R,  on  this 

^^pointi  (5aid, — 

^m  **  I  cannot  consider  this  a  proper  investmontj  or  such  a  ohq  aa,  under  the  power 
^^  in  Uua  Beitlement,  ought  to  have  been  made.  Assuming  this  to  be  a  real  security, 
tt  is  noi  sufficient  for  a  truatoe  to  say  so,  and  rely  upon  tluit  as  his  defence.  It  is 
lua  doty  to  consider  the  nature  of  the  pro^^rty  and  the  conditions  upon  wMch  it 
k  held^  It  might  jiossibly  bo  involved  in  litigation,  or  subject  to  liabilities  which 
may  [ireTent  its  being  an  available  security  ;  and  m  this  very  caae  the  aecurityi 
mider  the  pxY»viaions  of  the  act  of  Parliament  for  making  the  railway,  cannot  be 
miforced  in  the  ordinary  manner  in  wliich  real  securities  are  made  available. 
I  No  ejectment  cut  be  brought,  neither  can  any  foreclosure  be  obtained,  Rcpay- 
hment  cannot  be  demanded  for  eight  years ;  the  security  may  be  sold,  but  the 
Iraiue  ia  dimiuiahed  by  the  enjoyment  being  made  reversionary^  and  the  parties 
f  entitled  in  powieasiou  Wfore  the  time  of  payment.  In  all  respects,  therefore^  it 
«ai  m  breaek  of  trust  **  (^ }. 


When  It  lA  a 
lirtAch  of  truBt 
Ut  lend  iru^t 
monies  on  cull- 
waj  tecttriUei. 


(j)  to  iki*  mdiofif  not  iu  the  act  gene- 
yijr,  fy  CmmMiitn  JL  Co.f  coram  Lord 
^Ciiniii  1m  J.,  ©vefniliag  Wood,  V.-C, 
^L.  B^  S  Ch.  27S. 

(^  PerpetaatM  by  38  k  39  Vict  c.  31. 


(w)  See  posrt,  Chap.  XV. 

(jr-j  Mani  V,  L^it/i,  21  L.  J.,  Ch.  719  ; 
16  Jar.  303  ;  15  Ee.\v.  524.  See  also 
Moriirnore  v.  Moriimore,  23  L.  J,,  Ch. 
55S  ;  4  De  G.  k  J.  472. 
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10.  Jntt^wieHtt 


BUtutory  power 
to  invest  in  dc- 
benturt  stock. 


Where,  however,  executors  or  trustees  find  among  their  testator*ii 
property  railway  mortgages  or  debenture  stock,  they  are  not  neces- 
sarily bound  to  realize,  or  guilty  of  a  breach  of  trust  by  omitting  to 
do  so  (y). 

Modern  settlements  frequently  authorize  an  investment  in  the 
debenture  bonds  of  railway  companies,  or  in  such  preference  or 
guaranteed  stocks  as  produce  an  unfluctuating  dividend.  And  it  ii 
expressly  provided  by  the  Debenture  Stock  Act,  1871  (z),  that 
trustees  empowered  to  invest  trust  funds  in  the  mortgages  or  bonds 
of  a  railway  company  may  invest  such  funds  in  the  debenture  >.tock 
of  a  railway  company,  unless  expressly  forbidden  to  do  so  by  the 
instrument  creating  the  trust.  Where  there  are  remaindermen  en- 
titled to  the  capital,  an  investment  in  terminable  stock  at  a  premium 
is,  of  course,  improper  (u). 


11.  AddUUmal 
CapUa!. 

Power  to  con- 
Tert  loan  into 
cspitaL 

C.  C.  Act,  R.  66. 


Offer  of  new 
shares  to  exist- 
ing shareholders, 
S.58. 


Exercise  of 
option  to  tske 
new  shares. 


11.  Additional  Capital. 

With  respect  to  the  convereion  of  borrowed  money  into  capital, 
the  Companies  Clauses  Consolidation  Act  enacts,  that,  if  it  be  not 
otherwise  provided  by  the  special  act,  the  company  may  raise  the 
additional  sum  authorized  to  be  bon*owed  by  creating  new  shares 
instead  of  by  borrowing,  but  such  augmentation  of  capital  must  be 
authorized  at  a  general  meeting  of  the  company :  (Sect.  56.)  Such 
additional  capital  is  subject  to  the  same  provisions  as  to  payment  of 
calls,  &c.,  as  the  original  capital,  except  as  to  the  time  and  amount  of 
the  calls,  which  may  be  fixed  by  the  company  :  (Sect.  57.)  If  the 
old  shares  are  at  a  premium,  the  new  shares  must  be  offered  to  the 
shareholders  in  proportion  to  their  existing  shares  :  (Sect  58.)  The 
new  shares  vest  in  such  shareholders,  who  accept  them  and  pay  the 
instalments  due  thereon,  and  if  any  shareholder  fails  for  one  month 
to  accept  them,  or  pay  the  instalments,  the  company  may  dispose  of 
them  :  (Sect.  59.)  If  the  old  shares  are  not  at  a  premium  when  the 
capital  is  augmented,  the  company  may  issue  the  new  shares  on  such 
terms  as  they  think  fit :  (Sect.  60). 

It  appears  that  the  shareholder  is  held  strictly  to  the  exercise 
of  his  option  within  the  time  limited,  and  that  from  the  nature 
of  the  property  which  is  the  subject  of  the  option,  time  is  of  the 
essence  of  the  contract  {J)).  The  absence,  therefore,  of  the  share- 
holder from  England  will  not  be  any  excuse  for  his  failing  to  exercise 


(y)  Morti)nore  v.  Mortinwre,  ubi  supra. 

(2)  34  &  35  Vict.  c.  27,  post,  vol.  II. 

(a)  See  Stewart  v.  Sanderson,  L.  R.,  10 
Ya\.  26,  in  which  Malins,  V.-C,  disap- 
proved of  an  investment  in  certain  pre- 


ference stocks  bearing  a  high  rate  of  inte- 
rest, and  assumed  that  some  of  the  stocks 
were  of  a  terminable  character. 

(6)  Campbell  v.  London  and  Brighton 
R.  Co.,  5  Hare,  519. 
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I 


tUo  option  witbiti  the  montli  (c).  But  if  tbe  new  shares  be  created 
by  an  act  iDcorporatiug  Part  IL  of  the  Companies  Clauses  Act, 
iHGtJ,  tbe  ilirectorB  have  power  to  waive  the  omission  of  tbe  share* 
balJer,  either  from  absence  abroad,  or  other  satisfactory  cause,  to 
signify  acceptance  with  id  the  prescriljcJ  period  (d). 

Whether  a  i*ailway  company,  authorized  by  statute  to  take  shares  RaUwuyconi. 
in  another  company,  is  entitled  to  the  benefit  of  an  allotment  of  new  to"u4'cHuJ  for 
5hare!s  has  not  been  finally  decicleJ.     In  apparently  tbe  only  case  not tnii Lied  uj 

I  I  *       *     it       /-»         -    TIT  T-i     i'i  T        •        1   II  .     new  skftrcs  ill 

upon  the  subject,  the  Ureat  Western  K.  Lo.  were  antbonzed  by  act  udditioii. 
of  Parliament  to  subscribe  fqr  17.*500  shares  in  the  Metropolitan  R.  Co. 
These  shares  were  taken  by  nominees  of  the  G.  W.  R,  Co.  By  a 
subsequent  act  the  M.  Co.  were  antborized  to  raise  additional  capital 
by  tbe  creation  of  new  shaies.  At  a  general  meeting  of  the  M,  Co. 
it  was  resolved  that  these  shares  shouhl  be  allotted  rateably  among 
tbe  holders  of  original  shares.  It  was  held  by  Wood,  V.*C*,  that 
neither  the  G.  W.  R  Co,  nor  their  nominees  were  entitled  to  any 
new  shares,  as  the  G.  W.  R.  Co.  had  no  power  to  take  the  shares 
and  w^ould  not  be  liable  to  calls.  But  tbe  Lords  Justices  overruled 
tbe  demurrer,  on  the  ground  that  the  question  could  not  properly  bo 
decided  at  the  then  stage  of  tbe  suit,  and  intimated  an  opinion  that 
the  G*  \V.  R.  Co.,  though  not  entitled  to  hold  tbe  shares,  might  be 
entitled  to  have  them  allotted  and  sold  for  their  benefit  (e)* 

The  Companies  Clauses  Act,  1863  (/),  which  applies  to  all  com-  prrferenoe 
panies  obtaining  a  special  act  and  incorporating  Part  IL  or  III,  of  c,  c  Act  isoa. 
that  act,  as  tbe  case  may  be  Uj),  contains  some  important  provisions 
relating  to  "additional  capital/*  that  is,  new  ordinary  shares  or  stock, 
and  preference  shares  or  stock ;  and  also  relating  to  **  debenture  stock/*  Debentuxo 
which  includes  mortgage  preference  stock,  and  funded  debt  (A).     And 
the  Railway  Companies  Act,  1867  (i)»  also  contains  several  sections 
altering  and  amending  the  act  of  1863,     The  more  important  of  tlie 
provisions  of  the  act  of  1863  are,  that  cither  new  shares  or  new  stock 

ay  be  created  with  the  sanction  of  three-fifths  of  the  votes  of  the 

bolder^ata  special  meeting  (sect  12);  that  preference  shares 

are  entitled  to  dividends  only  out  of  the  profits  of  each  year  (sect. 


Kprovif 
■  inay  1 

mm:] 


(c)  PearwH  r,  Lmd^n  and  Cruydvn  E, 
Co,,  U  Sitti.  541. 

(d)  2<J  k  27  Vict  c  11S»  t  20,  post, 
pfi  IL 

(€>  Gf^i  Jrestem  M.  t'a.   y.  MdmpolU 

R,  CV.,  32  L.  J.,  Ch.  383.     The  pniut, 

"X  rem^tis  ilmiblftil,  can  be  of 

tinly  whfre  the  shared  uru  at  a 

'rJi'S'  k  tl  Vict*  0.  118,  8.  12,  ct  M^., 

(p)  P*rt  IL,  aecti.  12—21,  deab  with 
pif«rTOc«  fttock,  and  Ptrt  IJL,  i»ects»  22— 
8$,  witb  debeatixre  itoclc* 


[h)  Sect.  35,  For  construction  of  clauses 
of  special  acta  as  to  debenf  ore  stock,  «ee 
ComivGll  Min^raU  if.  Ca.»  L,  U.»  13  Ch. 
I>,  334  ;  tttfiiTOed  aub  uom.  Faitcni  v. 
Harrkon,  L.  K.,  8  A  pp.  Cas.  780.  By 
tlie  Slajjj|i  Act^  1870,  the  f»tam|)  duty 
myablo  on  tranafcrs  of  iltbouture  stock 
18  25,  Gd.  fwr  cverj^  full  sum  of  lOOi. 
atid  al&o  for  any  Iractional  part  of  1001 
of  the  nominal  amount  of  stock  trans- 
ferred. 

(t)  30  k  31  Vict.  c.  127,  i.  24,  et  seq., 
post,  voh  1 1. 
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"'cv^?*^    14) ;  tliat,  where  the  ordinary  shares  are  at  a  premium,  the  new  stock 

shall, "  unless  the  company  otherwise  determine,"  be  offered  to  existing 

shareholders  at  par  (sect  17) ;  and  as  to  debenture  stock,  that  the 
payment  of  arrears  of  interest  may  be  enforced  by  the  appointment 
of  a  receiver :  (Sect  25.) 
oertifleatoof  The  Railway  Companies  Powers  Act,  1864  (Jb),  also  contains  pro- 

authurixinffaitai.  visious  empowering  the  Board  of  Trade  (in  the  case  of  railway  com* 
^    **^'  panics  incorporated  by  special  act  or  by  certificate  under  the  Railways 

Construction  Facilities  Act,  1864  (Z),  to  grant  a  certificate  that  tbe 
company  are  authorized  to  raise  a  capital  for  the  purposes  of  the 
certificate  such  additional  sum  of  money  as  therein  limited^by  the  issue 
of  new  shares  or  new  stock,  either  ordinary  or  preference  or  partly 
ordinary  and  partly  preference,  or  partly  in  that  mode  and  partly 
by  borrowing  on  mortgage,  at  the  option  of  the  company  or  as  may 
be  prescribed  in  the  certificate,  and  with  power  to  create  and  issue 
debenture  stock. 
iMue  of  pro-  The  Regulation  of  Railways  Act,  1868  (m),  also  provides  that  any 

deferrcti  onu-      compauy  which  in  the  year  immediately  preceding  has^paid  a  dividend 
°*^  on  their  ordinary  stock  of  not  less  than  three  per  cent,  may,  pursuant 

to  the  resolution  of  an  extraordinary  general  meeting,  divide  their 
paid-up  ordinary  stock  into  preferred  ordinary  stock  and  deferred 
ordinary  stock,  and  issue  the  same  subject  to  certain  provisions  and 
with  certain  consequences  set  forth  in  the  act  The  principal  pro- 
visions are,  that  the  preferred  stock  bears  a  fixed  maximum  dividend 
at  the  rate  of  6  per  cent,  but  that  where  there  are  not  profits  avail- 
able for  payment  of  such  dividend,  no  part  of  the  deficiency  is  to  be 
made  good  out  of  the  profits  of  any  subsequent  year:  (Sect  13, 
sub-sects.  6,  9.) 

ik)  27  &  28  Vict.  c.  120,  post,  vol.  II.       "Juriadiction  of  tho  Boanl  of  Trade." 
For  the  profcilurc  under  this  act  and  the  {I)  27  &  28  Vict,  c  121,  post,  vol.  II. 

amending  act  of  1870,  sec  post,  Ch.  X.,  (m)  81  &  82  Vict  c  119,  b.  18,  ToL  IL 
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1.  Agreements  made  before  the  Special  Act  is  obtained.  i-  AffrnmnUi 

hffilTt  tht  Act. 

We  will  first  treat  of  contracts  to  take  lands,  entered  into  by  rail- 
way  companies  under  their  permissive  powers,  and  the  subject 
naturally  divides  itself  into  two  branches,  i.  e.,  first,  where  the  con 
tracts  are  ma(le  before  the  special  act  for  making  the  railway  is 
obtained  ;  and,  secondly,  where  they  are  made  afterwards.  The  first 
branch  has  been  fruitful  of  litigation,  as  we  shall  see  upon  an  investi- 
gation of  the  authorities. 

In  the  early  days  of  railways  it  was  frequently  held,  in  conformity  ^ow ««  wn- 
with  a  previous  decision  of  Lord  Eldon(a),  that  agreements  made  by  proujotemtre 
landowners  with  promoters  of  railway  companies  to  sell  their  lands,  company. 
and  to  withdraw  or  withhold  opposition  to  a  bill  in  Parliament  (6), 
were  not  illegal,  either  as  being  a  fraud  upon  the  Legislature  or  other 
landowners,  or  as  being  contrary  to  public  policy;  and  landowners  re- 
covered from  companies  large  sums  of  money  which  had  been  agreed 
by  promoters  to  be  paid  them  as  the  price  of  their  land,  with  a  view 
to  secure  the  withdrawal  of  their  opposition  to  such  bills  (c).    And  it 


(a)  Vauxhall  Bridge  Co,  v.  Spencer, 
Jac  64.     See  2  Madd.  856. 

(6)  In  Poole  v.  Poole,  34  L.  J.,  Ch.  586  ; 
13  W.  R.  648,  Kindereley,  V.-C,  held  a 
tenant  for  life,  who  had  received  a  large 
sum  of  money  to  withdraw  opposition  to  a 
railway  bill,  to  be  a  trustee  of  it  for  the 
benefit  of  himself  and  the  remaindermen. 
See  also  Earl  Shrewsbury  v.  North  Staf- 
fordshire R  Co,,  85  L.  J.,  Ch.  166. 

(«)  Stanley  v.  Chester  and  Birkenhead 
B.  Co,,  1  BaUw.  Cas.  68 ;  9  Sim.  264 ;  3 


Myl.  &  Cr.  773 ;  Lord  PUre  v.  Eastern 
Counties  R,  Co,,  1  Railw.  Cas.  462 ;  Lord 
Uowden  v.  Simpson,  10  A.  &  £.  820  ;  3 
llailw.  Cas.  294  ;  9  CI.  &  Fin.  61  ;  Doe  v. 
London  and  Cnrydon  B,  Co.,  I  Railw.  Cas. 
257  ;  Capper  v.  Earl  ofLindsey,  8  H.  L.  C. 
293  ;  Hawkes  v.  Eastern  Counties  R.  Co., 
7  Railw.  Cas.  188  ;  22  L.  J.,  Ch.  77 ;  16 
Jar.  1051  ;  3  De  G.  &  Sm.  743 ;  1  De  Gex, 
M.  &  G.  737 ;  5  H.  L.  C.  331 ;  Earl  of 
Lindsey  v.  O,  N,  B,  Co.,  10  Hare,  692  :  22 
L.  J.,  Ch.  995. 
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1.  Affreewunti 
iMjbrttheAcL 


Lord  Cutten- 
bam's  doctrine 
In  EiiwtrdM  v. 
Orand  Junction 


was  also  held,  that  the  fact  of  the  landowner  being  a  peer  or  member 
of  Parliament  did  not  render  an  agreement  for  the  sale  of  his  land  at 
an  exorbitant  price  the  less  valid,  as  such  persons  have  as  much 
right  to  sell  their  land  for  the  highest  price  they  can  get  as  oth^ 
people ;  though,  of  course,  a  substantive  agreement  by  a  member  of 
the  Legislature  to  take  money  for  his  vote  would  be  illegal  (d). 

Moreover,  Lord  Cottenham  considered,  that  the  company,  when 
established  under  an  act  of  Parliament,  are  entitled  to  all  the  rights 
and  subject  to  all  the  liabilities  of  the  projectors,  and  ought  to  be 
regarded  in  equity  as  the  successors  and  assignees  of  the  projectors ; 
and  he  more  than  once  held,  that  the  company  were  so  far  bound  by 
agreements  entered  into  by  the  promoters  or  provisional  committee 
or  other  agents,  previous  to  or  during  the  progress  of  the  bill 
through  Parliament',  that  ho  granted  injunctions  to  restrain  com- 
panies, when  incorporated,  from  exercising  powers  acquired  through 
the  medium  of  such  agreements,  without  carrying  the  whole  agree- 
ments  into  effect  (e).  And  his  decisions'  were  for  some  time 
ac([uicsced  in  and  followed  by  other  judges,  and  even  elicited  ex- 
pressions of  approbation  in  the  House  of  Loi*ds.  But  doubts  have 
been  thrown  upon  those  decisions,  which  must  therefore  be  con- 
sidered to  be  considerably  shaken,  though  they  have  not  hitherto 
been  expressly  overruled.  These  doubts  are  founded  chiefly  upon 
the  ground,  first,  that  the  company  when  incorporated  are  not  in 
fact  the  successors  or  assignees  of  the  promoters,  but  generally  consist 
of  shareholders  who  were  neither  themselves  the  promoters,  nor  ia 
any  way  connected  with  the  promoters  of  the  act,  but  became  sub- 
scribers to  the  funds  of  the  company  after  incorporation,  upon  the 
faith  of  the  act  of  Parliament,  which  makes  no  allusion  to  any  agree- 
ment entered  into  by  the  promoters  ;  and  to  hold  such  subscribers 
bound  by  agreements  entered  into  before  the  act  was  passed,  and  not 
mentioned  in  the  act,  would  be  a  fraud  upon  them,  as  well  as  upon 
the  Legislature  and  other  landowners  (as  indeed  was  contended  in  the 
early  cases) :  and,  secondly,  that  the  carrying  out  such  agreements, 
by  the  payment  of  money  out  of  the  funds  of  the  company  when 
incorpomted,  is  a  misapplication  of  the  funds  of  the  company,  and 


{d)  Soo  the  cases  of  Lords  Petre,  Ilowden 
and  Lindseyt  ubi  s\ipra.  See  also  Scottish 
North  EasUrn  R.  Co,  v.  Stewart,  8  M*Q. 
382. 

{e)  Edwards  v.  Grand  Junction  R,  Co,f 
1  Kailw.  Cas.  173  ;  1  Myl.  &  Cr.  650 ; 
Stanley  v.  Chcstrr  and  Birkcniicad  R.  Co.., 
iibi  supra  ;  Lord  Petrc  v.  Eastern  Counties 
R.  Co.,  1  Railw.  Cos.  462  ;  O,  W,  R.  Co. 
V.  Birmingham  and  Oxford  Junrtitm  R. 
Co,  2  Ph.  697,  605  ;  17  L.  J.,  Ch.  243  ; 


Earl  of  Linditey  v.  G.  N.  R,  Co.,  ubi  sapn; 
Oooday  v.  Colchester  R.  Co.,  17  Beav.  182; 
Eastern  Counties  R.  Co.  y.  Hawke*,  5 
H.  L.  C.  356,  374—380.  Of  couno  a 
|»arty,  intcuding  to  require  a  substituted 
company  to  perfonn  a  contract  made  by 
him  with  other  personn,  must  lose  no  time 
in  a.*jsertinff  his  rights,  or  equity  will 
afford  him  no  relief.  Grcenhalgh  v.  Man- 
chester and  Birmingham  R.  Co.,  1  Tailw. 
Cas.  C8  ;  9  Sim.  416  ;  3  Myl.  is,  Cr.  784. 
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iiires.  There  is,  at  any  rate»  very  great  woiglit  in  these  objec- 
iiid  the  only  prudent  course  for  a  landowner,  who  is  opposing 
way  bill,  to  take,  is  either  to  obtain  such  an  agreement  as  ahall 
personallj  binding  upon  some  existing  company,  or  individuals  of 
responsibility  (/),  or  else  to  try  and  get  a  clause  recognlziug  his  PanoTitUiawuty 
claim  to  compensation  inserted  in  the  act  of  Parliamentj  before  he 
withdraws  his  opposition  :  though  the  insertion  of  such  a  clause  ia 

IttuusoaL     It  will  not  be  wise  for  him  to  rely  on  the  chance  of  the 
p>mpany,  when  incorporated,  adopting  any  agi'eement  into  which  he 
may  enter  with  the  promoters  (y),  and  even  if  the  company  does 
idopt  such  an  agreement,  it  may  turn  out  to  be  idtra  vires  and  void. 
Wliether  the  company  is  bound  by  an   agreement  inUxi  vires,  or 
whether  sucli  an  agreement  may  be  repudiated  by  the  company,  is, 
as  has  been  already  said,  a  question  upon  which  the  authorities  are 
conflicting.     The  ai'guments  in  favour  of  bolding  the  company  when 
incorporated  to  be  bound  by  agreements  entereil  into  by  the  promoters 
r  provisional  committee  are  stated  by  Lord  Cottenham  in  Edivards 
f*  G^rand  Junction  M.  Co.{h) ;  whilst  those  against  holding  the  com- 
Itable  are  to  be  found  in  the  judgments  of  Lord  Ci"an worth  in 
tbe  Hoase  of  Lords  in  Preston  v.  Liverpool  and  Manchester  Junction 
^mR-  Co,  (i),  and  Cxdedonian  and  Dnmbartonsklre  Junction  R.  (Jo.  v. 
Hytfa^igfra/£<9  0/  Hehnslnirgk  (k),     Tiiey  are  of  so  much  importance, 
that  no  apology  is  re*:|nired  for  inserting  them  at  some  length. 


In  Edvjard^  v.  Grand  Junction  R,   Co,,  Lord   Cottenham,  C,  Ruu- iam  j.^wn 

'  '  *    by  Lord  CotUin- 

Ih&D],  C.,  in  Ed- 
it^anh  v.  Omnd 

"  Tlie  fftUwAy  company  contend  that  they,  being  now  a  coqwration,  ore  not  •''"*«***''•  ^  ^' 
boutid  liy  aJiything  which  may  have  passed,  or  by  any  contract  which  may  have 
boca  entered  int^  by  the  projectors  of  the  company,  befure  the  Jict  of  incorporation , 
If  llua  pit>pcaition  could  be  supported,  it  would  be  of  extensive  consequence  at 
UiiA  time,  when  %o  much  property  becomes  every  year  subject  to  the  power  of 
ih««e  iaccRrporiited  companies.  The  objection  rests  upon  grounds  purely  tecbnicaly 
■Dd  thoee  applicable  only  to  actions  at  law.  It  is  said  that  the  company  cannot 
Iw  moBd  upon  the  contracti  and  that  the  agent  entered  into  a  pergonal  con  tracts 


(/)  At  to  the  personal  hability  of  an 
^0ttl  contmcting  *'  ou  beJialf  of  propoacd 
amamtty,"  wm  Kdner  t.  BtirUr,  L.  K.^  2 
a  P.  174 ;  M  L.  J,  C.  P.  &4,  whoro  the 
mml  WIB  h«ld  liable.  In  ScoU  r.  Lend 
AmrjL  L.  R.,  2  C.  P.  255  ;  36  L.  J.,  C  P. 
lin«  iBii  promoters  and  directors  wore  held 
iif  HabU  for  money  advancod  by  a 


W*  A#»ifl»^*rv  ftrtA  Hcm/iml  K    Co,,  26 
I.,  Ch.  :■'      ^  f:    Si.L  65 L 
V)  1   it  173  ;  1    Myl.    k   Cf. 

/  nnri  Cttmhridj€  R* 
..  Ch.  <ja. 
I  J  25  L.  J.,  Ch.  421. 


(k)  2  M'Q.  391.  In  Lcomimter  Canal 
Ntiiritjtiliam  v»  Shrc\ribiLnj  atul  Mere/brd 
It,  Co,,  ubi  sapra,  Wood,  V.-C.^  qieaking 
of  thi»  caae^  said,  *'  Thut  deciaion  has  only 
^one  to  this  extent^  that  that  which  the 
directors  could  not  <io  after  the  formation 
of  thci  company,  certainly  the  proviitional 
directora  cjonld  not  do  before,  for  the  pur- 
pose of  binding  the  wmpuny.  Yon  cannot 
spend  by  anticipaition  before  the  act  tho 
montiV  of  your  shfirtsholJers,  for  purposes 
for  wfiich  afterwards  yon  could  noL  9{>end 
it,  and  which  any  siiH^lt*  sliarclioldor  would 
have  the  option  of  n^st raining  you  from 
doing. '\ 
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fteArfSini"?     wndortaking  to  pn>ciiro  from  the  company,  whon  incorporated,  a  Bimilar  contnet 

It  cannot  lie  denied  that  the  act  of  tho  agent  was  the  act  of  the  projecton  of  tlw 

railway  ;  it  was,  therefore,  tlie  agreement  of  the  parties  seeking  an  act  of  iiioot<- 
poration  that,  when  incorporated,  certain  acts  should  be  done.  The  question  ii 
not  whetlier  there  bo  any  binding  contract  at  law,  but  whether  this  Court  wiU 
permit  the  company  to  use  their  {>owers  under  the  act,  in  direct  opposition  to  the 
arrangement  made  with  the  trustees  before  the  act,  and  upon  the  faith  of  whidi 
they  were  permitted  to  obtain  such  j^owers.  If  the  company  and  projecton  can* 
not  bo  identified,  still  it  is  clear  that  the  comi>any  have  succeeded  to,  and  an 
now  in  pi^sscssion  of,  all  that  the  pr«)jectors  had  before.  They  are  entitled  to  all 
their  rights  and  subject  to  all  their  liabilities.  If  any  one  individual  had  projected 
such  a  scheme,  and  in  pn^seciition  of  it  liad  entered  into  an  arrangement,  and 
then  had  sold  and  assigned  all  his  interest  in  it  to  another,  there  could  benolegid 
obligation  lietweeu  those  who  had  dealt  with  tho  original  projector  and  such  pur- 
chaser ;  but  in  this  Court  it  would  be  otherwise.  So  here,  as  the  company  stand 
in  the  x>lace  of  the  pri>ject4>rs,  they  cannot  repudiate  the  arrangement  into  which 
such  projectors  have  entered  ;  they  cannot  exercise  the  powers  given  by  "Pai- 
liament  to  such  projectors  in  their  coq)orate  capacity,  and  at  the  same  time  refus 
to  comply  with  those  terms,  upon  tho  faith  of  wliich  all  opposition  to  their 
obtaining  such  i>owers  was  witliheld. 

*'  The  case  of  East  Londau  Watencorks  Co.  v.  Bailey  (Q  was  cited  to  prove  that, 
save  in  certain  excejjted  cases,  the  agent  of  a  corporation  must,  in  order  to  bind 
the  corporation,  be  authorized  by  a  power  of  attorney  ;  but  it  does  not  thcrefon 
follow  that  corponvtions  are  not  to  be  affected  by  equities,  whether  created  liy 
contract  or  otherwise,  affecting  those  to  whose  position  they  succeed,  and  affecting 
rights  and  property  over  which  tliey  claim  to  exercise  control  What  right  have 
the  comx>any  to  meddle  with  the  road  at  all  (m)  ?  Tho  powers  under  the  act  give 
tliem  the  ri;{ht,  but  1>efore  tliat  i-ight  was  so  conferred,  it  had  been  agreed  that 
the  right  should  only  be  used  in  a  particular  manner.  Can  the  company  exerciie 
the  riglit  without  regard  to  such  an  agreement }  I  am  clearly  of  opinion  that 
Uiey  cannot ;  and  having  l)cfore  expressed  iny  oiiinion  that  the  contract  is  suffi- 
ciently proved,  it  follows  that  the  injunction  granted  by  the  Vice-chancellor  is,  in 
my  opinion,  pro^vor,  and  that  this  motion  to  dissolve  it  must  be  refused,  withoosta 

**  The  case  of  Vmuhall  lir'vhjK'  Co,  v.  Earl  Spender  (h)  was  cited  for  the  trustees, 
and  it  certainly  is  a  strong  authority  in  favour  of  their  claim ;  Lord  EUdon  having 
in  that  case  exiiressed  an  opinion  that  the  withilrawing  opi>osition  to  a  bill  in 
Parliament  might  bo  a  good  consideration  for  a  contract,  and  having  recogniaed 
the  right  of  an  incorporated  company  to  connect  itself  with  a  contract  made  by 
the  projectors  of  the  company  before  the  act  of  incorporation.  On  the  other  hand 
Daiicc  V.  Girdkr  (o)  was  cited  for  the  railway  company,  but  that  was  an  attempt 
to  make  a  surety  liaMe  beyond  his  contract ;  and  Sir  James  Mansfield  in  his 
judgment  in  tliat  case  relied  much  upon  tlie  want  of  identity  between  the  society 
witli  wlioni  tlic  contnict  was  made  and  tlie  cori>oration  ;  and  the  question  there 
was  as  to  a  log.d  liability,  not  as  to  an  equitable  right. 

**  It  was  contended  for  the  railway  company,  that  to  enforce  this  equity  would 
bo  unjust  towards  the  shareholders  of  tho  company,  who  had  no  notice  of  the 

(Z)  4  Biiig.  2S3.  the  tunipiko-road,  which  was  fin;y  feet; 

(m)  The  groat  struggle  in  the  cnsc  was  whiLst  the  act  said  it  should  be  not  leas 

upon  the  question  whctbor  a  briilgo  to  a  than  fifteen  feet  wide, 

turnpike-roud  over  a  niilwnv   shoulil  bo  (a)  2  Madd.  356  ;  Jac.  64. 

fifty  or  thirty  feet  wide.     The  a(nrfmcnt  {o)  1  B.  &  P.,  N.  B.  84. 
was,  that  it  Hhould  be  the  fmrne.  width  as 
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To  tliii*  two  obvioiis  jiusweri*  may  be  lauilc  :  tii'st,  thni  the  Court 
I  Any  party  interested  in  the  corporatiuii,  Liit  mnat  look  to  the 
liAbilitios  of  the  c  rriwiration  itself  (/j)  ;  and  secondly,  that  there  is 
the  elfect  of  the  injunction  incoiisiatent  with  the  pro\'iaions  of  the  act ; 
at  althotigh  the  act  provides  that  bridges  sliall  not  be  less  thnn  hfieen  feet  in 
it  does  not  provide  that  they  shall  not  be  inado  wider,     Tlie  company 
under  this  act  clearly  agree  that  this  or  any  other  bridge  should  be  lifty 
.  wide./* 

In  Pt'ftiton   V.  LiVf^rpoof,  Mancheskr,  ch\  R.  Co.  (q),  Lord  Cran- 
^nrth,  in  allubiou  tu  that  judgment  of  Lord  Cotteuhain,  riaid,— 

**  The  process  of  reasoning  whereby  Mr.  Preston  seeks  to  cluirge  the  company 
tySf  *  I  entered  into  a  contract  with  the  projectors  of  the  company, 
itly  I  ha%*e  a  right  to  assume  that,  by  my  withdrawing  my  opposition, 
ih«y  AiGceeded  in  inducing  the  Legislature  to  constitute  this  company  ;  and  the 
puiy  therefore  comes  tn  cj«w  rvm  ttutrv,  and  must  take  existence  with  that 

attached  to  it^  and  must  fulfil  this  amongst  other  contracts,' 
In  the  able  artrument  which  was  addressed  tf>  us  by  the  learned  8olicitor- 
iGcnerskl,  thiit  doctrine  was  very  much  questioned,  and  had  it  been  necessary  upon 
the  present  occasion  fully  to  make  up  my  mind  on  the  subject,  whether  that  doc- 
tnti4e  is  CLirrect  or  not,  I  should  have  desired  mucli  further  time  for  consideration, 
I  iun  Aware  that  that  is  a  doctrine  whichVas  acted  upon  by  Lord  Cotteiiham  ;  and 
licitor-Genend,  indeed,  endeavoured  to  explain  some  of  the  cases  to  show 
lie  httd  not  quite  gone  that  length.  I  confess  1  think  it  must  be  taken,  that 
doctrine  has  lieen  acted  upon  in  a  great  many  cases  by  Lonl  Ct^ttenham  ;  and 
tl  lifti  been  acted  upon  in  so  many  cases,  that  it  would  be  veiy  inexpedient^  ofT- 
lundf  ta  HjthJit  that  doctrine  cannot  be  sustained  when  one  considers  how  much 
ttmfhmwm  been  done  upon  the  faith  of  it.  I  must,  however,  own,  that  when  the 
suhjcet  eoilU?e  to  be  closely  examined,  I  think  there  are  objections  of  the  gravest 
luliire  to  its  adoption,  objections  which  do  not  seem  sufficit^ntly  to  have  pressetl 
ii|ioii  the  mind  of  his  lordship.  Lord  Cottenham  acted  upon  this  principle,  that 
ih©  rmilw«y  company  was  the  successor  of  the  projectors,  or  the  assignee,  if  one 
mjiy  lay  so,  of  the  projectors,  and  must  take  exisience^  subject  to  the  burdens 
which  had  been  contracted  for  by  those  who  were  the  prumcjters  of  it,  and  to  whom 
it  owed  its  existence.  It  is  manifest  that  that  doctrine  is  open  t^»  great  objections, 
for  when  a  company  is  incor[Hirated  by  act  of  Parliament,  hundreds,  I  may  say 
tiuranfMiB,  of  jiersons  from  all  parts  of  the  kingdom,  come  and  |nirchiuse  shares 
npoa  the  faith  that  the  act  of  Pjirliamcnt  tells  them  what  tlieir  liabilities  are  ;  and 
in  wliat  [M:)iition  are  they  placed,  when  upon  looking  for  their  dividend  they  are 
told,  *  Ton  can  have  no  dividend  because  contnircts  to  the  amount  of  a  million  (for 
it  might  go  to  that  extent)  have  been  entered  into  to  pay  i>er8onH  sums  of  money 
which  will  come  out  of  your  capital,  and  subject  to  which  obligations  you  own 
jour  existence  ? '  The  answer  that  may  be  made  to  that  is,  *  I  have  had  no  notice 
of  that  J  I  sec  in  the  act  of  Parliament,  which  is  my  title-deed,  that  there  is  no 
allfuion  to  anything  of  the  sort.* 

*'  Not  and  then  there  is  on  the  face  of  an  act  of  Parliament  a  sti puliation  that 
the  Ion dj  of  Mr.  Johnson  or  Mr.  Jackson  are  not  to  be  taken  without  such  and 
sUpulatiotis,     Hf  course  no  complaint  cjui  be  made  wlien  that  is  fouutl,  but  I 
^Xthat  the  complain  is  which  may  really  and  seriously  be  made  by  persons 

Gex,  M.  k  G.  754  ;  5  H.  L  C,  370. 
\q)  5  H,  L.  C,  617, 

h 


(pj  Sre  d«o  ]MT   Lohl  Ht.  l^'otiui-il.H  in 
H--  VOL.  I, 


hard  Crm* 
wtn^H'i  judir- 
ment  iu  Prnlail 
V.  LirtrjiQQtt  <tc. 
it.  Co. 
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\cib^lheA*t      "^  respect  of  their  being  bound  by  contracts  not  apparent  upon  the  face  of  tlie 
—  act  of  Parliament  are  formidable  to  the  last  degree.    Obeerre,  my  lords,  to  what 


this  doctrine  leads.  There  is  that  case  of  Lord  Petre,  at  which  everybody  i 
uhon  he  heai*s  it,  in  which  there  was  a  contract  entered  into  by  the  project<MSof 
R  company,  that  if  Lord  Petre  would  withdraw  his  opposition,  they  would  pay  him 
120,0001.  for  that  which  was  not  worth  above  4,000/.  It  may  be  that  some  of 
those  who  purcliJisL'd  the  shares  of  that  company  were  aware  of  that  contract ;  but 
ill  all  probability  that  was  not  the  case  with  the  majority.  If  this  might  be  dona 
once,  its  ill  the  case  of  Lord  Petre,  it  might  have  been  done  with  ten  other  landed 
proprietors,  and  there  would  have  been  above  a  million  of  the  capital  of  the  sab- 
scribers  contracted  away  from  them  without  any  sort  of  knowledge  upon  their 
part,  and  fiir  purposes  (piito  foreign  from  those  for  which  they  subscribed.  I, 
hr»wevcr,  only  point  out  this  because  there  may  be  considerations  which  may  oat- 
weigh  those  which  I  have  now  mentioned,  and  it  may  be  when  the  matter  oomei 
to  be  looked  into  more  closely,  notwithstanding  all  those  formidable  objeotioni, 
that  Lonl  Cottenham's  view  of  the  case  is  the  correct  one  ;  at  all  events,  haTing 
been  acted  upon  so  long,  it  may  be  inexpedient  hastily  to  depart  from  it.  If, 
therefore,  this  case  had  turned  upon  the  validity  or  non-validity  of  that  doctrine, 
I  should  have  desired  of  your  lordships  further  time  to  consider  as  to  the  coont 
which  was  to  bo  taken,  but  it  docs  not." 

His  lordship  then  proceeded  to  examine  the  contract  in  question, 
and  showed  that  it  was  conditional  on  the  railway  being  made,  and 
proceeded  to  say, — 

'M  do  nut  hesitate  to  say  that  even  adopting  Lord  Cottenham's  doctrine,  ind 
supposing  contracts  made  by  projectors  are  afterwards  to  be  binding  upon  com- 
panies, still  that  doctiine  cannot  apply  hero  ;  it  can  only  bo  that  contracts  which 
the  railway  company  might  lawfully  have  entered  into  after  the  company  had 
been  formed,  shall  be  binding  if  they  were  entered  into  by  those  who  might  be 
considered  as  agents  for  the  company  before  the  company  came  into  oorponkte 
existence/' 

**  In  aiiotlier  case  (r).  Lord  Campbell  stated  that  a  contract  like  this  would 
have  been  ultra  vitcn.  That  is  very  high  confirmation  of  the  doctrine  I  am  now 
declaring  ;  but  1  cannot  hesitate  to  say,  even  if  Lord  Campbell  had  stated  nothing 
of  the  sort,  that  I  should  have  had  no  possible  doubt  that  it  is  ultra  vires  of  a 
corporation,  established  for  the  purj^ose  of  applying  the  funds  of  its  subscriben 
in  making  a  railway,  to  enter  into  a  covenant  to  pay  5,000^.  to  a  person  for  not 
opposing  theiu  in  Parliament.  To  do  so  is  entirely  beyond  the  powers  intended 
to  be  coiileiTed,  or  that  ever  were  conferred,  upon  the  directors  of  a  railway 
company.  I  state  this  because  I  have  no  wish  to  slirink  from  giving  that  ss 
my  ojtiuion.  I  go  entirely  upon  the  other  ground  as  to  the  construction  of  the 
agreement  here.*' 

ix)r.icnin.  A^aJu,  \\\  Hah'doiuaii  ami  1) amlxirt if iiahu'e  Junction  K.  Co,  v. 

i?i"nt\n  / Wr-       Minjl^tvuti'H  of  Ilelcnshuiyh  (.w),  his  lordship  said  : — 

tfintinti,  <fv.,  /?. 

o/ihieMh'!'r,jh.^        **The  important  (j  nest  ion  raised  in  this  cjise  is,  whether  the  apiteliauts  can 
be  compelled   to  perform  the  engagement  entered   into   by  the  committee  of 

u)  K'tshjii  r„tmfos  /;.  Cn.  V.  ll>nrhs,  {s)  3    MQ.   891.    This   judgment  wa^ 

f>   II.    L.  ('.  :'.,'>•>;  '/.';/'    \.  yrirmiiik'tt  A'.       much  consiilenMi  and  very  loug  dtrlayed  ou 
C'o.,  IS  <^  n.   W.K  ju'cuuiit   of  a  huggiv-itieu'  that  I'lr^^n  r. 
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Bit,  Qtk  behalf  of  the  projected  company,  before  it  had  actually  como 


"  Oa  behalf  of  the  respondents  it  was  argued,  that,  though  the  agreement  in 
ifuestion  waa  not  entered  into  by  the  appellants  themselves,  that  is,  by  the  railway 
^matpmoj,  yei  it  was  entered  into  by  a  couiiuittee  of  tufinageiuent,  formed  for  the 
object  of  obt^aing  the  act  of  Pfirliament  by  which  the  appellants  were  afterwards 
iaooriiarmied,  and  so  that  on  principle  as  well  as  on  authority  the  appellants  are 
boaad  to  implemeut  what  the  committee  had  so  undertaken  to  do. 

"  Suppose  thia  question  not  to  be  settled  by  the  authority  of  previous  decisions, 
I  cami^  think  that  the  proposition  thus  put  forward  by  the  pursuers  l>elow  can  be 
tttpporied.  It  proceed;i  on  the  ground  that  the  committee  of  management  ought 
lo  be  ti«Ated  in  the  nature  of  agents  fnr  the  company  which  owe»  its  existence  to 
Ibtir  exeitiona  ;  and  tliai  when  the  company  came  into  being,  it  was  from  its  very 
biflli  (eo  toeaj)  bound  to  fulfil  the  contracts  by  wliicb  its  projectors  had  stipulated 
tJtAt  it  ahottld  be  bound, 

*'Tbi«  reasoning  rests  on  the  assumption  that  a  railway  companyi  whenestab^ 
liehed  by  Farliiunent,  is  in  substjknce,  though  not  in  form,  a  body  succeeding  to 
tbe  rights  and  coming  into  the  place  of  the  prtijectors.  On  no  other  hypotbeaia 
can  «uch  a  company  be  bound  by  eng*"igemcnts  to  which  it  was  not  a  party.  It 
therefore  becomea  necessary  to  consider  whether  this  is  a  true  view  of  the  relative 
poefiiona  of  a  oompany  established  by  the  Le^^ijJuture  and  of  the  peraonSf  whether 
called  a  committee  of  management  or  provisional  committee,  or  a  body  of  pro- 
jodora,  who  have  applied  to  and  obtained  from  Parliament  the  act  constittiting 
llie  coanpony.  When  such  a  body  apply  f">r  an  act  of  incorporation,  what  they 
eak  for  of  the  Legislature  is  not  an  act  incorporating  and  giving  powers  to  thoae 
only  who  are  applying — not  necessarily  even  incorporating  and  giving  powers  to 
mof  of  tbem — but  an  act  incorporating  all  peraons  who  ma3^  be  willing  to  sub- 
scribe the  specified  aunifi  and  so  to  become  shareholders  in  the  company.  If  the 
LigjaLalure  a^xsedee  to  such  an  application,  the  act  when  passed  becomes  the 
ehjiier  of  the  c-ompaiiyi  prescribing  its  duties  and  declaring  its  rights  ;  and  all 
pcfions  becoming  shareholders  liave  a  right  to  consider  t!iat  they  are  entitled  to 
iQ  tlie  benefits  held  out  to  them  by  the  act,  and  liable  to  no  obligationa  beyond 
^^hoee  which  are  there  indicated.  If  this  be  not  the  true  principle,  the  Legislature 
^^bigbt  be  making  itaelf  ancillary  to  serious  injury'.  Wlien  a  capitalist,  believing 
^Hi  Ibe  pirobable  success  of  any  particular  project  sanctioned  by  the  Legislature^ 
^Kk  nliafied  with  the  terms  of  inc<  irporation  embodied  in  tlie  act^  he  reasonably 
edTSiioee  his  money  on  the  faith  of  those  terms  ;  and  if  the  project  turns  out  a 
faiiUue  be  haa  no  right  to  cf>mplain,  The  speculation  was  one  as  to  the  prudence 
fd  wbkh  be  had  the  means  of  judging,  and  no  injustice  is  done  to  him  if  in  the 
leenlt  be  fustaina  a  loss. 

♦•  Bui  am^y  the  case  is  very  different,  if  behind  tlie  terms  of  incorporation 
esprened  in  the  act,  there  are  others  of  which  the  public  have  no  notice,  but 
vUeb  ate  to  be  hold  equally  binding  on  the  shareliulders  aa  if  they  had  formed 
pert  of  the  charter  of  incorixiration.  If  .«iuch  secret  or  imexpected  terms  are  to 
beld  binding  on  those  who  take  shares,  the  result  may  be  ruinous  to  thoae  who 
the  faith  of  what  appears  on  the  face  of  the  legiMlative  incorporation.  The 
jBglwhich  all  railway  acts,  and  acts  of  a  siiuiliir  character,  proceed,  is  to 
to  be  raised  and  the  shares  into  which  the  funds  of  the  company 


then    !»cforc   the 
idmilHr  jMDintJi  ;  but 
I.'iiil  Brungliam 


coiif^urred  in  Lord  CranwortL't  judgment, 
2M'^»,  422. 
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1.  Afrr*fiMnts     are  to  be  divided,  to  incoqwrate  the  sliareholders,  and  to  prescribe  the  object! to 
— '      which  the  funds  are  t<.»  bo  applied.     It  is  inconAistent  with  the  policy  of  such  icti 
to  liold  tliat  tliero  can  be  any  other  tcnns  binding  on  tliote  who  subscribe  their 
money,  beyond  what  appears  on  the  face  of  the  act  itself. 

*'  Xut  only  is  such  a  doctrine  calculated  to  occasion  injury  to  shareholders,  but 
it  may  often  1>c  a  fraud,  or,  at  all  events,  a  surprise  on  the  Legislature.  The 
statutory  powers  ai*e  given  on  the  faith  of  the  terms  apparent  on  the  act  itself. 
It  may  well  l»c  that  the  additional  terms,  if  communicated  to  Parliament,  would 
have  prevented  the  passing  of  the  act  at  alL 

''  Special  terms  as  to  particular  cases  or  particular  x)ersons  are  often  made  ths 
subject  of  special  clauses,  and  then  neither  the  Legislature  nor  any  person  takii]«( 
shares  can  complain.  The  whole  truth  is  disclosed.  Tlie  Legislature  sanctioni 
the  special  provision  and  the  shareholder  purchases  his  shares  with  full  notiea 
of  the  excei>tional  cnactmeiit.  I  know  that  it  is  said  to  be  a  common  practice, 
siinctioiied  by  committees  of  both  houses  when  these  bills  are  before  them,  not 
to  insist  on  the  insertion  of  these  special  and  private  clauses  at  the  instanoe 
of  i>cr8ons  alleging  grounds  for  their  introduction,  if  agreements  between  the 
promoters  and  the  i>ersons  asking  for  the  special  clauses  are  entered  into,  whereby 
the  pmmoters  engage  that  the  company  when  incorix>rated  shall  give  to  those 
who  are  asking  for  special  enactments  the  same  benefit  as  if  there  were  daasei 
in  the  bills  to  the  eflfect  asked  for.  That  may  be.  Of  the  propriety  of  sochs 
practice  I  am  not  l>ound  to  sa}^  anything.  But  the  question  is,  what  is  the  effect 
of  such  arrangements  ?  Do  they  bind  the  future  comi>any,  or  those  who  enter 
into  the  agreement  ?  I  need  hanlly  say  tliat  the  practice  of  committees  cannot 
alter  the  law  of  the  land,  and  I  confess  I  can  discover  no  principle,  legal  or 
equitable,  wliereb}"  such  contracts  can  be  held  to  be  obligator^'  on  the  company. 

**  And  here  I  must  remark  that  I  cannot  accede  to  the  argument  that  the 
distinction  between  the  company  and  those  who  may  previously  to  its  formation 
havo  entered  into  contracts  puri>orting  to  bind  it,  is  one  of  a  technical  nature  or 
calculated  to  occa8i<.tn  substantial  injustice  tv)  any  one.  Tlie  suggestion  that  the 
distinction  is  one  (»f  a  technical  nature,  proceeds  on  the  fallacy  that  the  company 
arc  substantially  the  same  persons  as  the  pi*ojectora,  only  embodied  in  a  new  form. 
This  is  not  so.  Probably,  though  not  certainly,  the  projectors  may  be  among  the 
sharelu>lders,  but  the  ^rent  bulk  of  the  shareholders  will  always  be  persons  who 
have  tiiken  shares  on  the  faith  of  the  act  after  it  had  passed  or  in  its  progress 
through  Pavliauient,  and  who  kn^iw  nothing  of  what  is  not  apparent  on  the  face 
of  the  act. 

**  In  holding  that  the  company  is  a  l)ody  dillerent  from  its  projectors  in  sub- 
stance as  well  as  in  form,  I  am  acting  on  what  is  the  mere  truth,  and  no  injustice 
ciin  arise  to  those  who  have  dealt  with  the  projectors,  for  against  them,  and  all 
under  whose  authority  they  acted,  there  will  be  a  clear  right  of  action  if  the  com- 
pany does  not  fulfil  the  engagements  which  they  have  contracted  that  it  shall 
perform,  and  that  is  surely  all  which  those  who  have  dealt  with  the  projectors  can 
claim  as  their  right.  For  these  rcas<.)n8  I  am  of  i>pinion  that  there  is  no  gronnd 
for  holding  that  a  company  is  boini'l  by  any  engagement  made  by  those  who 
obtained  its  act  of  incorporation,  unless  those  engagements  aro  embodied  in  the 
tenns  of  the  act  itself. 

**  It  renuiins,  however,  to  be  Cvaisidored  how  far  this  (piestion,  whatever  may  Ikj 
my  opinion  of  its  merits,  has  been  settled  1»\  authoiit}'.  The  three  cases  mainly 
relied  on  iu  suppoil  of  the  doetriiie  contended  for  by  the  resx)ondents,  who  were 
pursuers  beli>w,  namely,  that  a  railway  company,  after  it  has  obtained  its  act  of 
incorporation,  is  bound  by  the  C(»ntracts  of  those  by  whom  the  act  was  obtained, 
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Are  thoae  o(  £d%(<arxh  v.  Grand  Jntu'ium  R,  CtK,  Shtnleif  v.  Cheder  ttnd  Birkcn' 
kmd  if.  Ck,  mnd  Ltfrd  Feire  v.  Eastern  Conntien  R.  iW 

His  lorJ^bip  then  i^tattjii  the  facl^  arnl  part  of  Lord  Cuttenlianrs 
judgmetit  {()  in  tlie  first  of  those  cases,  and  proceeded  : 

•*  In  reAiuning  on  thU  and  other  cases  decided  bj  Lord  Cotteuliam,  it  has  been 
trud<«d  that  his  judgments  went  iiu  further  than  to  decide  that  if  the  incorpo- 
.%iUU  company  took  the  benefit  of  the  contracts  entered  Liito  hy  tliird  perwjna  with 
thtt  j>pomoiers,  they,  the  company,  must  at  the  aame  time  perform  the  obligations 
^iiiiliiig  the  promoters.  I  cannot  reconcile  such  a  supposition  either  with  whnt 
ill  frotii  hmi  in  tliat  case,  or  wi*h  the  decision  itself.  The  language  which  I  have 
ms  to  me  to  show  clearly  that  he  carried  his  views  niueli  further*  Ho 
J  «al3'  that  the  company  are  entitled  to  all  tlio  rij^ht?*  and  snbj%ict  t<»  the 
ItibUititMi  of  the  projectura.  He  aaaumes  that  the  company  stand  in  plac^  of 
the  pn>j«ctor^,  and  treats  the  powers  of  the  act  as  powers  given  by  Parliament 
1*1  tEe  projecturi,  and  the  iu junction  resti^ains  the  company  frum  exercising  a 
leaver  which  Ujey  {Mrasesscd  independently  oi  any  contract  with  the  nuid  trusteesi 
M^  Biich  an  exercise  woultl  be  at  vai'iance  w^ith  the  cutttract  between  the 
and  tlie  projectora.  The  judgment  further  proceeds  upon  the  assuiuiitiott 
^liiftt  tJlo  forbearing  toopi>o8e  the  bill  was  a  c<  >nsideration  moving  frtim  the  tnistees 
^■d  the  coiupttuy^  and  not  solely  tti  the  projectors.  It  is  therefore  plain  that^ 
^Pbccardiug  to  Lord  Cottenham^s  view  nf  the  law,  the  company,  when  incor^iorated, 
^Btumol  e&i»rcise  its  powers  in  violation  of  contracts  entered  into  by  the  projectors 
"  Wfono  like  incorporation.** 

His  lordship  then  stated  the  cases  of  Stanley  and  Lord  Petre,  and 
fttlJed  :— 

**  In  thin,  as  in  the  otlier  casesi  Lord  Cottenliam  clearly  considered  that  the 
omiijiBtij  was  bound  b}'  the  contract  of  the  promoters.     Lord  Petrels  case  is  a 

It  strong  one,  because  the  bill  contained  a  statement  that  the  payment  of  the 
boO^.  would  so  reduce  the  funds  of  the  comimny  as  to  make  it  impossible  for 
fcto  cuBiplete  their  line,  and  yet  Lord  ( 'ottenham  considered  that  Lord  Petre 
B4fli^^  ^^  Sigainst  the  company  to  insist  on  the  contract  enti^red  into  by  tlie 
pfoj0Cii>rs,  although  the  company  refused  to  contii'm  it  by  deed  under  their 

**  In  one  of  these  cases  Lord  Cottenham  referred  tu   VftuxhitU  Brklffc  Co,  v. 
i^rd  Spmcrr  (u),  as  in  some  degree  sustaining  his  Tiews  of   the  law  un  this 


149 


subject, 

Hij%  lordiihip  stated  and  examined  that  case,  and  proceeded ; 


^■ftet^  on  the  principle  that  a  company  incorporated  l>y  act  of  PaliameDt  is,  or 

^mwMy  hm,  bound  by  the  previoxis  contracts  of  those  by  whom  the  act  of  ineor{K>ration 

lias  lioen  obtained*     I  have  stated  my  reason  for  thinking  that  such  a  doctrine 

I  on  no  sound  principle ,  and  may  lead,  as  in  Lord  Petre' s  case  I  think  it  did 

,  to  great  injustice.     And  if  tlierefore  the  case  now  to  be  decided  was  in  all 

rttifeetM  similar  to  the  three  caises  I  liave  referred  to,  what   1  sliould  have  to 

?  would  be,  whether  I  should  advise  your  lordships  to  lulhere  to  the  prece- 

established  by  Lord  Uottenhara  on  the  ground  that  it  is  unsafe  to  act 


/)  As  giv^en  shave,  \k  \4*A, 


(u)  2  ilsdd,  3&6j  Jflr.  01, 
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1.  AgrttmtnU 
Jxfort  the  Act. 


against  a  scries  of  decisions^  even  though  they  may  appear  not  to  rest  on  any 
solid  foundation,  or  to  depart  from  them  and  to  adopt  what  I  consider  a  just  and 
more  correct  principle. 

**  I  am,  however,  relieved  from  the  necessity  of  coming  to  any  positive  decision 
on  this  point,  because  I  think  the  present  case  is  distinguishable  from  thow 
decided  by  Lord  Cottonham,  and  so  that  even  if  those  authorities  are  to  be  held 
binding,  still  they  do  not  govern  the  present  case. 

*'  In  all  the  cases  1)efore  Lord  Cottenham^  the  contracts  which  he  held  to  be 
binding  on  the  company  were  contracts  to  do  things  warranted  by  the  terms  d 
the  incorporation." 


Re\iewofde- 
eiffions  by  Kin- 
denloy,  V.-C. 

Earl  o/ShretTM- 
bury  V.  N.  Staf- 
fordthire  R.  Co. 


His  lordship  then  proceeded  to  show  that  in  the  case  before  the 
House,  what  the  projectoi-s  had  contracted  to  do  was  to  apply  funds, 
raised  under  legislative  authority  for  the  purpose  of  the  railway,  to  an 
object  foreign  from  that  of  the  railway,  namely,  the  construction  of 
a  pier  and  harbour  at  Helensburgh,  and  on  that  ground  decided  that 
the  company  was  not  liable  upon  the  contract  of  the  proprietors. 

In  1865  the  question  again  came  before  the  Couii  of  Chancery,  in 
The  Earl  of  Shrewsbury  v.  North  Staffordshh^  R.  Co.(x),  and 
Kindersley,  V.-C,  after  an  elaborate  review  of  the  cases  just  named, 
and  stating  that  it  appeared  to  him  that  the  contract  then  before  him 
was  ultra  vires  of  the  company,  and  therefore  it  was  unnecessary  for 
him  to  decide  the  abstract  (luestion  as  to  whether  the  contract  of  the 
promoter  was  binding  on  the  company,  said  : — 

**  I  think,  if  I  were  ol>liged  to  decide  that  question,  I  should  be  compelled  to 
take  this  course,  to  decide  in  accordance  with  the  imreversed  decisions  of  Lord 
Cottenham,  although  I  should  do  so  in  the  full  expectation  that  my  decision  would 
be  immediately  appealed  from  and  reversed,  and  made  to  accord  with  the  opinion 
that  has  been  expressed  by  the  present  Lord  Chancellor,  Lord  Cranworth.  That 
would,  however,  be  a  very  inconvenient  course,  for  I  should  be  simply  deciding 
in  that  way  for  the  purpose  of  having  my  decision  overruled,  as  I  have  no  doubt 
it  would  be.  At  the  same  time  I  confess  that  if  it  were  necessary  for  me  to 
decide  it,  I  do^not  know  how  I  should  escape  from  that  horn  of  a  dilen 


Distinction  l»e- 
tweon  contracts 
proLibit«<l  and 
contractM  not 
binding  on 
shareholdiTs. 

Taylor  \.  Chi- 
eheiUr  and  Mid- 
hunt  Ji.  Co. 


On  the  argument  of  this  last-mentioned  case  a  distinction  was 
raised,  though  it  was  unnecessary  to  decide  upon  it,  as  to  the  differ- 
ence between  contracts  being  ultra  vires  in  the  sense  of  being  not 
binding  on  dissentient  shareholders,  aud  in  the  sense  of  being  actually 
prohibited  by  the  Legislature.  The  distinction,  if  a  sound  one,  is  of 
considerable  importance,  and  was  discussed  at  some  length  by 
Willcs,  J.,  and  Blackburn,  J.,  in  the  Exchequer  Chamber,  in  the 
case  of  Taylor  v.  Chicliester  and  Midhurst  R,  Co.  (y). 

In  that  case  the  defendants  proposed  to  apply  to  Parliament  for  an 
act  enabling  them  to  extend  their  railway,  and  wishing  to  buy  off  the 
opposition  of  the  plaintiff,  a  landowner  over  whose  estate  the  proposed 

(^•)  35  L.  J.,  Ch.  156 ;  L.  IJ.,  1  Eq.  593.     (.//)  30  L.  J.,  Ex.  201 ;  L.  R.,  2  Ex.  35«. 
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tailwmy  was  to  pass,  entered  into  an  agrttement  with  Iiim,  whereby 
after  pravicUng  for  the  purchase  of  the  land  required  for  a  specific 
sum,  they  agreed  ahsoUitely  (and  not  conditionally  on  requiring  any 
of  his  land),  to  pay  him  within  three  moutlis  after  the  pushing  of  the 
bill  the  further  sum  of  2,000/.  by  way  of  compensation  for  the  annoy- 
ance, &C.,  which  had  been  or  might  be  sustained  by  him  in  respect 
of  the  sporting  upon  his  estate  by  the  construction  of  the  intended 
railway.  The  plaintiff  agreed  not  to  oppose  the  bilh  The  defen- 
dants obtained  their  act,  but  did  not  take  any  part  of  the  plaintiff's 
land.  Both  the  old  and  the  new  acts  contniiied  the  usual  chiuses 
restricting  the  application  of  the  funds  to  be  raised  to  the  purposes 
of  the  respective  acts  (z).  The  plaintiff  having  sued  the  defendant 
for  the  2,000/,,  it  was  held  by  the  majority  of  the  judges  in  the 
Eicchequer  Chamber  {a)^  reversing  the  unanimous  decision  of  the 
Court  of  Exchequer  (6),  that  the  covenant  was  for  the  appropriation 
of  the  funds  of  the  company  to  purposes  otiier  than  those  to  whicli 
under  either  of  the  acts  they  could  be  applied,  and  so  to  purposes  in 
effect  prohibited,  and  was  therefore  ultra  vires,  and  that  the  cove- 
Qant  could  not  be  the  foundation  of  an  action.  Willes  and  Black- 
buru,  JJ,,  however,  held  that  the  contract  sued  on  was  not  "  walam 
prohibit uni^''  and  was  therefore  legal  fm  against  the  defendants, 
whatever  right  a  dissentient  shareholder  might  have  to  relief  against 
it;  the  breach  of  trust,  if  any,  committed  by  the  directors  being  in 
respect  of  matters  affecting  the  shareholders  only^  But  the  House 
of  Lords  (c)  in  unanimously  and  without  hesitation  reversing  the 
decision  of  the  Exchequer  Chamber  and  affirmiug  that  of  the  Court 
of  Exchequer  (d),  did  not  found  its  decision  upon  or  even  notice  the 
distinctioQi  the  soundness  of  which  it  may  be  remarked,  was  expressly 
called  in  question  by  some  of  the  judges  who  had  formed  the  majority 
in  the  Exchequer  Chamber  (e). 

Let  UB  now  proceed  to  consider  some  of  the  cases  which  have  arisen 

in  the  Courts,  aa  to  the  construction  of  contracts  entered  into  for  the 

purchaae  of  land  before  the  special  act  is  obtained,  and  as  to  the 

lemedies  arailable  to  the  vendors  of  such  land  in  cases  where  the 

HeoD tracts  have  not  boen  carried  into  effect ;  fii-st  premising  that  con- 

Hteota  of  this  nature   must  of  course,  in  general,  be  construed  and 

H||frvemed  by  the  same  rules  as  other  contracts  of  a  similar  kind ; 

and  that,  in  general,  no  proceedings  can  be  taken  against  the  com- 


I 


Cotiitnietlou 

tracts  iH'tWffii 

ttruiUMtoT!*  an  si 


iee   ddo   ConipAuifl&  Ckoses  Agt, 
84S.  «.  05. 

(d)  Kctti]>&  «r.«  UeUon  J«i  Smith,  .h 
ftnd  Lash,  JT;  dia.  Willes  mid  Black* 

(4)  Uutln,     B.,     Bmrnwell,     B,     und 
Pigott,  B.     PoUock,  C,  B.»  had  not  hoard 


the  whole  arj^imeiit,  but  coucuiTcd  so  far 
as  he  heard  it  ■  4  H,  k  C.  409. 

(<■)  Lord  Htitherley,  U  C,  Lord  Wwt- 
bury  and  Lord  Coloiisay. 

(rf)  L.  R..  4  H.  L,  «28. 

(f)  By  Montagu  *SiJiith»  Ktnitin;^  and 
Lvish,  JJ.,  L.  K,  2  Ex.  at  p.  3tSy, 
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\ehSI^?A^  pauy  when  incorporated,  upon  an  agreement  entered  into  by  the 
promoters,  unless  after  incorporation  the  company  have  in  some  way 
ratified  and  adopted  the  agreement  (/). 

This  latter  difficulty  was  got  over,  in  the  cases  of  Wehb  and  Lord 

-  PajMi.>o.  Junics  Stuart*  by  agreement.  And  in  another  case,  where  a  land- 
owner withdrew  his  opposition  in  Parliament  to  a  railway  bill,  upon 
an  agreement  with  the  promoters  that  the  company  would  take  his 
land  on  certain  terms,  and  after  the  passing  of  the  act  brought  an 
action  for  breach  of  the  agreement  against  the  promoters,  which 
action  was  stayed,  on  the  company  being  made  by  arrangement 
defendants  to  a  new  action,  and  suffering  judgment  by  default  for 
the  demand  :  it  was  held  that  the  company  thereby  adopted  the 
agreement,  whether  it  would  otherwise  have  been  binding  on  them  or 
not,  and  that  it  was  not  vitiated  by  one  of  its  terms  being  that  the 
company  should  pay  the  costs  of  the  landowner's  opposition  to  the 
bill  (g). 

ofpro^Sral"*^  Where  the  contract  entered  into  by  the  promoters  amounts  to  ui 
absolute  agreement  on  their  part,  that  the  company  will  take  and 
pay  for  the  laud  if  the  vendor  supports  the  bill  and  it  passes  into  a 
law,  then  upon  the  performance  of  those  conditions,  the  vendor  may 
maintain  an  action  for  damages  against  the  promoters,  if  from  any 
circumstance  the  company  fail  to  carry  out  the  agreement  (h). 

^uSSStJ'^^^^^^  Thus,  in  Capper  v.  Earl  of  Lindaey  (i),  which  was  an  action  in 
covenant  against  promoters,  both  the  House  of  Lords,  on  appeal  from 
the  Excheiiuer  Chamber,  and  the  judges  summoned,  were  tmani- 
mously  of  the  opinion  that  the  plaintiff  was  entitled  to  recover. 

In  that  case  a  landowner,  through  whose  estate  a  part  of  a  pro- 
jected railway  was  to  pass,  became  a  party  to  a  deed  with  the  pro- 
jectors of  the  railway  by  which  he  covenanted  to  withdraw  his 
opposition  to  their  bill,  and  to  oppose  a  rival  bill ;  and  they  cove- 
nanted to  pay  him  a  certain  sum  of  money,  in  case  their  bill  should 
pass  within  six  months  from  the  date  of  the  deed,  or  to  pay  him  a 
different  sum,  if  the  rival  bill  should  pass  within  eighteen  months 
from  the  date  of  the  deed.  It  was  then  provided,  that,  if  the  bill  of 
these  projectors  should  not  be  passed  within  six  months  from  the  date 
of  the  agreement,  either  party  miglit  put  an  end  to  the  agreement  by  a 

(/)  lu  Bedford  and  Cavihridtjc  R.  Co.  L.  J.,  Ex.  218;  CapptrY,  Earl  of  Lindsey, 

V.  Stanlcii,  32  L.  J.,  Cli.  60,  Wood,  V.-C,  3  H.  L.  C.  293. 

lield  that  tlio  company,  by  giving  notice  to  [i)  Tlie  Court  of  Exchequer  decided  that 

treat  and  taking  nossession  under  c«>mpul-  the  plea  was  an  answer  to  the  action  ;  1 

sory  lowers,  liad  waived  an    agroenicnt  Excli.  579.    This  decision  was  reversed  iu 

made  by  the  promoters  with  the  huidowner,  the   Exchequer  Chamber;   2  Exch.   801. 

and  tlicrcf'ore  were  not  entitled  to  a  decree  The  House  of  Lonls  confirmed  the  deci- 

for  specitio  performance  of  it.  sion  in  the  Exchequer  Chamber  ;  3  H.  L. 

{g)   U'illltims  V.    .S7.    George's  If  arbour  C.  293.     See  also  Zi*/irf«y  v-  Ortat  Xorth- 

Co.,  2  I)e  (J.  &  J.  547  ;  24  Reav.  339.  ern  11.   Co.,  22  L.  J.,  Ch.  995  ;  10  Hare, 

(/O  Bhnd  V.  Crowley,  6  Exch.  622;  20  664. 
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notice.  The  Jeed  then  contained  a  covenant  on  the  part  of  the  pro- 
jectors, by  which  they  agreedi  if  the  two  coinpanieB  should  be  umal- 
gamated,  to  pay  a  certain  sum,  within  three  months  after  such  atnuU 
gumatioD.  The  two  comjxiuies  were  afterwards  amul^^aniated,  but  no 
bill  ever  pasiied  at  the  instance  of  these  projectors  alone,  and  they 
^  'T>(|uently  gave  a  notice  to  put  an  end  to  the  agreement.  The 
n  was  brought  against  the  projectors  on  tliat  clause  of  the  deed 
by  which  the  plaintiff  was  to  receive  a  sum  of  money,  within  three 
moDtb.')  after  the  amalgamation  of  the  companies  ;  and  the  defendants 
pleaded  tliat  their  bill  had  never  passed  into  a  law  ;  that  at  the  end 
af  six  months  they  had  given  notice  to  put  an  end  to  the  agreement 
at  which  time  no  part  of  the  line  of  railway  had  been  maiio  ou  the 
estate  of  the  plaintifiF,  nor  liad  bis  lands  been  taken  by  the  araalga- 
tliat4}il  company.  The  House  of  Lords  decided,  that  the  right  to 
payment  did  not  depend  upon  the  fact  of  making  a  part  of  the  raiU 
wny  of  the  amalgamated  compauy  on  tlie  plaintiti"s  estate,  on  taking 
or  using  or  doing  any  injury  to  his  land,  but  that  the  right  to  it 

Expended  simply  on  the  effluxion  of  three  months'  time  after  the  pass- 
g  of  the  Amalgamation  Act;  ami  the  plea  was  cuMsequently  held 
id;  and  the  judgment  of  the  Cjurt  below  in  favour  of  the  plaintiff 
was  affirmed. 

But  if  it  clearly  appears  from  the  contract  that  the  vendor  is  not  Xo  »ttioii  iie« 
be  paid  the  stipulated  price,  unless  the  company  wlieii  incorporated   i^  couauionfti «» 

*  1  11  11111  1  *  -  »  1  comp»nj'  toking 

uire  and  actually  take  the  land,  then  the  contract  is  considered  as  ***«  i*«*i* 
nditiooal  on  the  taking  of  the  land  ;  and  if,  in  cousequence  of  the 
ibandonment  of  the  railway  from  inability  to  raise    the  necessary 
nd»  or  from  any  other  cause  the  company  do  not  take  the  land, 
lieu  neither  they  nor  the  promoters  who  signed    the  contract  are 
»tmd  to  pay  the  stipulated  price,  no  action  is  maintainable  for  it,  or 
damages  for  the  nonpayment  of  it,  nor  will  a  Court  of  Equity 
decree  apccific  performance* 

^This  was  decided  in  G^ifjc  v.  Newmarkd  R.  Co.  (J),     In  that  case  ^«^v.  av.i'^ 
railway  company  who  were  promoting  a  bill  fur  an  extension  of 
eir  line,  which,  if  made,  would  pass  through  the  lands  of  the  plain- 
litf,  covenanted,  *'  that  in  the  event  of  the  proposed  bill  passing  in 
the    then    nession    of  parliament,  the   company  would,  before   they 
^kiould  enter  upon  any  part  of  tlie  plaintiiFs  lands,  pay  to  Iiini  4«,*>t)0/, 
^BHtttta*money  for   any   portion,   not    exceeding  forty-three   acres, 
^VnmRlie  company  might,  under  the  powers  of  their  act,  require  and 
lake  for  the  purposes  of  their  undertaking;   and  that  in  addition 
■io  Uj^  purchase-money,  the  company  should    pay  to   the  plaintiff, 
^■^ore  they  should  enter  upon  any  part  of  his  land,  7,100?.,  as  land- 


imrkft  it.  C'tf. 


(/)  21  L.  J  ,  Q.  B,  398  ;  7  Rnlw.  Cas,  1^8  ;  U  Q,  li,  Alu. 
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lord's  compensation  for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands,  not  exceeding  forty-thiee 
acres,  to  be  taken  by  them."  The  Court  decided  that  the  company 
were  not  liable  to  pay  either  of  the  above-mentioned  sums  unless  they 
entered  upon  some  part  of  the  lands.  Lord  Campbell,  C.  J.,  delivered 
judgment  as  follows  : — 

*^  The  qucstiun  we  have  to  determine  is,  whether,  the  company  never  haTiiig 
entered  upon  any  part  of  the  plaintiflTs  lands,  he  is  now  entitled  to  sue  for  thaw 
two  sums,  or  either  of  them  \  The  4,9002.  is  declared  to  be  the  purchase-monej 
for  the  land  to  be  required  and  taken  ;  and  the  only  time  of  payment  mentioned 
is  before  the  company  enter  uiK>n  the  land.  Therefore,  if  no  land  is  required  or 
taken,  and  the  company  never  enter  on  any  part  of  the  land,  there  seems  great 
difficulty  in  saying  that  there  has  been  a  breach  of  covenant  in  not  paying  the 
money.  So,  the  7,1002.  is  declared  to  be  a  compensation  for  severance  of  the  land 
taken  from  the  rerit  of  the  plaintiffs  land,  and  the  same  time  of  payment  is  de- 
fined. But  there  has  been  no  severance  to  be  compensated,  and  the  time  for  pay- 
ment has  not  arrived.  The  deed  does  not  bargain  for  a  sum  of  money  to  be  piid 
absolutely  by  the  company  to  the  plaintiff,  as  a  consideration  for  his  withdrawing 
his  opposition  to  the  bill,  but  provides  a  peculiar  mode  of  estimating  the  valoeof 
the  land  to  bo  taken,  and  of  the  compensation  to  be  made  for  severance-damage, 
instead  of  the  modes  pointed  out  by  the  general  acts  upon  the  subject.  We, 
therefore,  do  not  think  that  the  company  can  be  considered  as  having  absolutely 
covenanted  to  pay  12,0002.  to  the  plaintiff  in  a  reasonable  time  after  the  passing 
of  the  act.  If  this  deed  could  bear  such  a  construction,  we  should  have  thought 
it  so  far  xdtm  vires  and  void." 


Specific  perfurm- 
ance  reriuied. 

rruton  V.  Litrr- 
poot,  ilitnchuterf 
«fr..  JL  Co. 


The  case  of  Preston  v.  Liverpool,  Manchester,  itc.,R.  Co.  (il-),was 
decided  on  similar  grounds.  The  plaintiff  had  agreed  with  the  pro- 
jectors that  he  would  assent  to  a  railway  being  made  through  his 
property,  as  laid  down  in  the  deposited  plans,  upon  condition  that  in 
case  the  company  should  in  that  or  any  subsequent  session  obtain 
an  act  of  incorporation,  they  should  pay  him  l,000i.  for  all  lands  re- 
quired by  them  for  the  due  making  of  the  railway,  and  a  further  sum 
of  4,000/.  for  residential  injury  to  the  estate ;  that  a  tunnel  should  be 
made  in  a  pai-ticular  part  of  the  property,  and  a  passenger  station 
made  at  a  spot  indicated.  The  plaintiff  thereupon  withdrew  his 
opposition  to  the  bill,  and  the  company  obtained  an  act,  and  pro- 
ceeded to  survey  the  plaintiff's  land,  but  subsequently  almndoned 
the  project  of  making  the  railway.  The  plaintiff  thereupon  filed  his 
bill  for  specific  performance  of  the  contract.  The  Master  of  the 
Rolls,  however,  dismissed  it,  and  the  plaintiff  appealed  to  the  House 
of  Lords,  when  the  decision  of  the  Master  of  the  Rolls  was  affirmed, 


(k)  1  Siin.  N.  S.  586  ;  21  L.  J.,  Ch.  61  ; 
17  IJcav.  114;  5  H.  L.  C.  605.  See  an 
extract  from  tho  judf^ment  of  the  Houso 
of  Lonls,  ante,  p.  145.  Tlio  cases  of  Edin- 
burghf  Perth  and  Dundee  It,  Co.  v.  Fhillijf, 


U  MU  514,  and  SeoUish  Nmih  Eatttrn 
li.  Co.  V.  aUstcart,  3  M*Q.  382,  were  de- 
(.*i<led  on  similar  grounds.  See  also  EasUrn 
Counties  R.  Co.  v.  HatckcSy  5  H.  L.  C.  35y, 
l»er  Lord  Campbell. 
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on  the  groiind  thnt  the  contract  was  conditional  on  the  railway  being 
nadei  and  as  it  was  aliandoned  the  plaintilT  was  not  entitled  to  spc* 
dfic  performance. 

Upon  similar  principles  in  WrJ^h  v,  Dlrert  Lvvdou  attd  Ports- 
mauih  ft,  Ci\  (f).,  where  the  agreement  was  of  a  vague  and  con  tin - 
gent  nature,  specific  performance  was  refused  in  equity.  In  giving 
jndginent  Lord  Cranworth,  L.J.,  said  : — 

ThiA  U  not  only  a  case  in  which  we  ought  not  to  interfere^  but  it  ii  a  caae  in 
which  we  nhould  be  exactly  reversing  the  <-n-der  of  things,  and  muking  the  machi- 
nery of  thia  Court  instrumental  in  doing  injustice  if  we  did  interfere,  bcciuise  the 
only  relief  we  could  give  would  be  to  di3cree  the  payment  of  4,5llOif.  But  hure  it 
11  admitted,  that  whitt  Uie  contract  amount*  to  is  really  this  : — a  contract  to  pay 
4^5006  :  totelect  eight  acres  of  the  plain tifl^a  land,  and  take  it  from  him  ;  and  for 
ilicli  Und  and  consequential  damage  to  pay  the  4|500l.  Now,  irhat  the  plaintiff 
would  hAYe  to  do  at  law,  as  I  believe,  would  be  to  state  in  his  declaration  tliiu  coii- 
tfucl*  and  to  allege  as  a  breach  of  it  on  the  part  of  the  defendiints,  that  they  had 
not  tAkea  the  eight  acres  uf  laud,  nor  paid  the  4,5(M)f.  The  amomit  of  damage  to 
lit  ealculatod  would  then^  as  I  conceive,  bo  a  calculation  made  on  the  aggregate, 
vhatf  taking  all  these  circumstances  into  consideration «  will  do  justice  ?  Whereas 
the  relief  that  would  he  alFurded  in  thia  Court  would  be  positive  injuatice.  It 
^Bvoidd  l*e  giving  4,500?.  as  the  purchase- monoj  for  that  which  they  have  not  taken, 
^■ptid  which,  I  beheve  (fur  there  is  reason  to  think  that  their  parliamentary  i>y wera 
^Bms  gone),  tliey  never  can  now  take.  I  do  not,  however,  wisli  tu  comuiit  myself 
^^n  that  aubject.  It  may  be  that  they  could  atill  take  it  and  re-aell  it.  At  all 
rvenU,  it  ia  une  of  those  cases  in  which,  assuming  the  instrument  to  amount  to 
vliat  the  ijlaintilT  sjvys  it  amounta  to,  a  contract  to  pay  4,500/.  by  way  of  purchase- 
laoii^y,  and  compensation  for  damage  to  be  done  to  other  land,  he  has  the  ready 
mnifnii  of  obtaining  oomplcte  redress  at  law,  and  we  think  to  that  redresa  he  ought 
10  U  left/' 

This  case  was  followed  by  Lord  James  Stiuirt  w  L.  aiul  iV.  W,  B. 

K  (m).     In  this  case  the  foll*>\ving  agreement  was  entered  into  in 

ideration  of  the  withdrawal  of  an  opposition  to  the  compauy*s  bill 

arquis  of  Bute  : — **  Watford  and  Dunstable  Railway  — Heads 

lent  for  the  pnrchaisc  of  the  Man[uis  ul  Butes  laud  requin^d 

the  above  railway.     As  to  A.  (n),  the  company  were  to  give  400?. 

^mn  acre  for  the   land  required  for  the   railway,  and    an  additional 

lOOf.  for  making  a  particular  road.     As  to  B.,  wbicb  was  land  laid 

OQt  for  building  purposes,  and  was  called  *  Tlie  Seven  Acres/  the 

mpsaxy  were  to  give  1,2501.  an  acre  for  seven  acres.     As  to  C,  they 

Were  U>  give  4fOO/,  an  acre,  for  wliat  was  required  ;  and  as  to  D.,  they 

were  to  give  2^>0L  per  acre  ;  besides  which,  they  were  to  pay  1,000^ 
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Wthb  r.  Direri 
fjomhti  and 
PorUTnitnlh  JL  C(f» 


^ 


Lord  /amct 
Stuart  V,  Loit4fm 
atul  North  We^t* 


to  «   I*  K  Ch  351 ;  16  Jar.  323  j  1 
p  Oex,  M.  k  a.  521. 

\m)  21  U  X,  Ch  450  ;  16  Jur.  531  ;  I 
Gt^  U,  to,  721. 

m)  The  body  of  tha  agrtement  referred 

map  at  ihe  eod.    There  wcrr  four 

iuna  af  bad  compriied  in  U^  dislto- 


g«i»hed  therein  by  tho  letters  A-,  B.,  C. 
and  D.,  which  reapectivtjly  rcft^rrcd  to  th« 
map.  la  thb  case  the  company  were 
willing  to  admit  an  adoption  hy  them  of 
the  agTiJcment,  which  Vphs  in  fact  signed 
hy  thiiir  agents. 
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\ffi^^TA!t  ^^^'  depreciation  of  homesteads,  &c."  The  agreement  then  contained 
the  following  clause  : — "The  above  prices  refer  to  the  quantities  of 
land  required  for  the  railway,  and  to  the  contents  of  the  roads  and 
several  portions  which  are  respectively  to  be  accurately  measured." 
This  agreement  having  been  executed,  the  opposition  to  the  bill  was 
withdrawn,  and  the  company  obtained  their  act ;  but  subsequently 
they  abandoned  the  line  of  the  railway  over  the  lands  in  question, 
and  the  plaintiff  thereupon,  shortly  before  the  compulsory  powers  of 
the  company  would  expire,  filed  a  bill  for  specific  performance  of  the 
contract.  Sir  John  Romilly,  M.  R.,  following  the  decision  ofVice- 
Chancellor  Turner  in  the  last-mentioned  case,  decreed  a  specific 
performance  (o),  but  on  appeal  this  decree  was  also  reversed  by  the 
Lords  Justices.     Lord  Justice  C-ranworth  said  : — 

"  Tlio  ground  on  which  we  proceeded  in  Wthlis  case  was  thia,  that  whether  it  wu 
a  contract  or  not,  the  circumstances  of  the  case  made  it  such  that  it  was  not  fit 
for  tliis  Court  to  interfere  by  way  of  s|>ecific  performance,  because  these  two  cir- 
cumstances conspired  :  first,  that  complete  relief  might  be  obtained  at  law,  if  the 
parties  wore  entitled  to  any  relief  ;  and  secondly,  the  principle  of  mutoalitj 
wholly  failed,  for  it  was  impossible  for  the  company  to  hold  the  land  for  their 
benefit  in  consideration  of  the  money  which  they  were  to  pay.  Now  it  appean 
to  me  that  that  principle  applies  precisely  in  the  same  way  in  tliis  case  as  it  did 
in  that." 

o>iourabie  i«y.        In  the  casc  of  Earl  Shreivshttry  v.  North  StaffonlsIUre  R.  Co.,  a 

ment  to  1aii<1<  ... 

owner.  tenant  in  tail  of  land  through  which  a  projected  railway  was  to  pass, 

v/jIruV/ASfciJSI?.  threatening  to  oppose  the  bill,  the  promoters  in  1845  entered  into  ao 
agreement,  containing  other  stipulations,  all  onerous  on  them,  to  pay 
him  20,000/.  in  the  event  of  the  company  being  incorporated,  that  sum 
to  be  "  independent  of  the  ordinary  payment  for  land,  severance  or  other 
usual  compensation,"  and  to  bo  paid  into  Court.  The  project  failing 
in  committee  was  merged  in  another,  the  provisional  committee  of 
which  adopted  that  agreement  and  the  bill  passed.  In  1848  a  deed 
of  covenant  was  executed  under  the  company's  seal,  reciting  that 
the  landowner  had  opposed  the  bill,  and  that,  "  with  a  view  to  his 
countenance  and  support  to  the  undertaking,  and  to  meet  the  expense 
and  inconvenience  to  which  he  shall  bo  personally  subject,  the  pro- 
moters had  promised,  in  the  event  of  the  company  being  incorpo- 
rated, that,  over  and  above  and  in  addition  to  the  value  of  the  land 
and  the  compensation  money  for  damage  by  severance  or  otherwise," 
they  would  pay  him  20,000Z.  ;  but  it  being  doubted  whether  it  was 
lawful  for  him  to  retain  it  to  his  own  use,  it  had  been  arranged  that 
the  company  should  retain  it  and  pay  interest  for  it,  and  he  should 
indemnify  them  in  respect  of  it,  and  accordingly  the  company  cove- 

io)  16  Jur.  209  ;  21  L.  J.,  Ch.  451,  n.  (1). 
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Rn  Vq.  v.  iiavlM. 


nanted  to  pay  the  intere^st,  thu  20,000/.  to  ntoam  in  the  iiauds  of 
the  compauy,  t!iey  bein^  at  liberty,  when  required,  to  pay  it  into 
Court,  au<l  the  laiidowaer  gave  a  covenant  to  iudemuity.  An  agree* 
mt'nt  of  even  elate  relating  to  the  lands*  taken  was  mutually  aban- 
doned, and  deeds  to  carry  out  a  substituted  arrangement  prepared, 
but  never  executed,  under  which  the  company  took  possession  and 
pAid  ibe  puTchaise-monies  into  Court.  Interest  upon  the  20,000/. 
M  up  to  the  death  of  the  landowner  (for  a  short  period  at  a 
:  rate),  aud  the  cooipany  refusing  to  pay  it  furtljer,  a  bill 
was  filed  by  the  next  tenant  in  tail  to  enforce  the  agreement,  and  on 
Uia  death  his  successor  filed  another  bill  for  the  same  purpose  :  it  was 
hehl  by  Kindersley,  V.-C,  that  the  only  consideration  for  tlie  agree- 
ment of  1845  was  to  secure  the  landowner's  countenance  and  support 
to  the  scheme;  that  the  covenant  and  agreement  of  1848  amounted 
lo  no  more  than  an  adoption  and  carrying  out  of  that  agreement, 
which,  although  not  illegal,  was  nlira  inres  of  the  company,  and  could 
not  be  enfoiTcd  against  them. 
^m  The  general  grounds  upon  which  ef]aity  v*ill  decree  specific  per-  Si>«ificiHjr- 
^■ormance  in  these  cases  is  thus  stated  by  Lord  St.  Leonards  in  Eastern  h>t»ifrn  rounUrA 
^pmrntiea  K  Co.  v.  Hawkrn  (p)  • 

^B  •*  In  CiiM»fi  of  conmicta  binding  on  railway  coinpames*  in  the  rww  of  equity,  the 
^■Court  go«s  beyt»nd  the  Uw.  Now  siiecific  i>erfonnaiice  is  the  right  of  every  seller 
a«  wM  ai  uf  every  piu'cUaser,  unless  it  con  be  dis])laced*  It  has  been  said,  but 
hat  Imig  since  been  ovciTtiled^  thAt  a  setter  may  go  to  law  as  ko  only  wants  the 
nioBiy,  whereas  the  purchaser  wants  the  estate,  but  a  seller  wants  tlio  exact  sum 
a^TM^I  U*  he  paid  to  him,  and  he  wants  to  divest  himself  legally  of  tlie  efstate, 
ll,  After  the  contract,  waa  no  lunger  vested  in  hini  heiieticially.  This  is  accom- 
by  specific  perf»»rmance,  whereas  at  Inw  he  wouhl  l>e  left  with  the  estate 
I  hands,  and  wouid  recover  daitutges  only  according  to  the  views  of  a  jury. 
le  is  entitled  to  a  complete  remedy,  ru*d  if  you  ref  tme  him  a  Bpecific  performance, 
fon  depriro  him  of  that  which  you  accord  to  the  puichaser.  Look  at  the  ctuise- 
Sucnce  !  E«niity,  immediately  after  the  contract,  consider;*  the  purchaser  as  owner 
late  :  he  may  sell  or  devise  it  ;  it  would  deacLind  to  his  lieir  :  it  is  no 
r  the  property  of  the  seller ;  un  the  other  banc!,  the  money,  the  price,  belongs 
>  tine  Mkller  ;  he  may  dispose  of  tt  as  part  of  his  pei^onal  estate^  and  it  would  go 
t  fijtt  (wnc^nal  representatives  as  such,  Nitw  if  you  capriciously  withhold  specific 
f,  a  neUeTcan  never  be  sure  what  is  the  nature  of  bin  interejst ;  as,  for  example, 
wkether  the  estate  will  go  t<i  his  heir,  or  the  price  to  liis  next  of  kin.     This  rule 

tAppUc*  ma  forcibly  to  a  r^ulwtiy  company  as  to  an  individual.  In  my  opinion  it 
MtplM  with  even  more  force  in  a  case  like  this.  For  when  a  railway  company 
ptrehasM  property,  nothing  but  a  specific  purfonnance  would  answer  the  object 
jrithooompKttjf  and  the  Le^slature  has  taken  cnrc  to  ensure  that  object ;  whereas 
In  mttD^  purchases  it  is  indif'erent  to  a  purchaser  %vhet]ier  he  obtains  the  estate 
Br  danuigef.  Tlie  remeiiy  of  a  seller  in  a  contract  for  a  sale  to  a  railway  com- 
I«ay  ought  to  be  co-extensi?e  with  the  ix'inedy  of  the  company. " 


r;»l  5  H.  U  C  37*5.     And  sre  jK^r  WowJ, 
V-C^  in  Bfdforfi  tnnl  fffmhriffrjf  It  Co,       NjKvitio  pcrformfuico.     M/tnhari  v, 
,  »2  L  J-.  Hl  *52,    lucoiivenietice        raNcif  k  Ok^  L  K.,  2  Ch.  H7. 


to  tlie  public  is  no  ;Tjrriund    f<ir  rt*fnsiiig 
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v^i?«ir^"<?  "^^^^  ^'^^  ^*  Eiisteni  Counties  R,  Co.  v.  Hawhes  (g)  is  the  only 
case  ill  which  specific  performance  of  a  contract,  made  by  the  pro- 
jectors of  a  railway  company  for  the  purcliase  of  lands,  has  been 
decreed  atjainst  the  company  after  the  passing  of  the  act  In  that 
case  it  was  granted,  although  the  company  declined  to  enter  upon 
the  lands,  and  in  fact  abandoned  their  undertaking  altogether.  The 
decision  is  therefore  of  great  practical  importance.  This  case  was 
argued  five  times.  Twice  before  Knight  Bruce,  V.-C,  who  decreed 
specific  performance  of  the  contract,  and  overruled  exceptions  whidi 
had  been  taken  to  the  Master's  report  on  the  title ;  thirdly,  upon 
appeal  against  that  decree,  before  Lord  Traro,  C,  who  resigned  the 
seals  before  he  delivered  his  judgment  (r) ;  fourthly,  before  Lord 
St.  Leonards,  C. ;  and,  lastly,  before  the  House  of  Lords  {«),  when 
the  judgment  of  the  Vice-Chancellor  was  affirmed. 

The  agreement  in  question  was  under  the  corporate    seal   of  a 
railway  company,  who  wore  the  promoters  of  a  bill  in  Parliament, 
for  a  branch  line  from  their  railway  to  Spalding,  with  an  extension 
to  form  a  jimction  with  the  Ambergate  Railway,  and  the  company 
thereby  agreed,   conditionally  on  the  bill   passing,  to  purchase  the 
whole  of  the  plaintifTs    lands,  of  part  of  which  he  was   owner  in 
fee  simple,  and  of  the  other  part  only  tenant  for  life,  and  to  obtain 
all  necessary  powers  for  enabling  him  to   complete   the  purchase. 
One-third  only  of  the  plaintiffs  land  was  within  the  limits  of  devia- 
tion, and  directly  affected  by  the  bill  in  Parliament.     The  objects 
of  the  agreement  were  to  induce  the  plaintiff  to  withdraw  his  oppo- 
sition to  the  bill,  and  also  to  enable   the    company  to  form,  inde- 
pendently of  Parliament,  by  means  of  a  diverging  line  passing  through 
a  part  of  his  lands,  not  included  in  the  deposited  plans,  a  junction 
with  the  Ambergate  Railway,  in  the  event  of  the  extension  proposed 
by  the  company's  bill  being  rejected    by  Parliament.      There  was 
nothing  in  the  agreement  or  evidence  to  show  that  the  plaintiff  knew 
of  the  latter  object  of  the  company.     The  bill  passed  into  an  act, 
with  a  clause  prohibiting  the  formation  of  the  extension  line,  but 
giving  the  company  power  to  purchase   land,  not  exceeding  thirty 

(7)  16  Jur.   lOf)!  ;  7  Rjiilw.  Vns.   188  ;  in    it'versing    the  judf^ent  of   the  Ex- 

22  L.   J.,  Cli.  77  ;  3  Do  O.  k  Sm.  743  ;  clipqucr  Chamlwr.  both  thought  ffawkt^ 

1  Do  (iex,  M.  &  G.  737.     In  JUdford  ami  raur  to  be  imdistinguishable,  anil  approved 

CainhrUltfr  Ji   Co.   v.    Stinthif^   3*2    L.   J.,  its  priiioiplo. 

Ch.  60,  \Vootl,  V.-C,  woiiUl  huvr  jrnmtcd  (r)  The  defendants  declined  to  be  bound 

specific  ]M?rfonnance  at  the  fait  of  tin'  (M)ni-  by  liis  jndgnient,  which  ho  was  prepared 

pany,  if  i\n'\  had  not  taken  ]iro?c(Mlin^s  to  deliver  after  his   resignation.     See  7 

to  enforrrt  tlieir  <oniimlsoiy  powers  undt-r  IJailw.  Ca8.  219;  16  Jnr.  1057;  15  k  16 

sect.    8r».     In    TnyUtr    v.    f'/urhrsfn'    autl  Vict.  c.  80,  s,  60. 

Miilhurst    li.    <'('.,   tlic    majority  of   the  (><)  5  II.  L.  C.  331.     In  this  case  it  will 

jndges  in  the  Exchequer  (  haniber  distin-  bo  observed  that  the  defendants  filled  the 

gnishcd  the  case  of  K>f}ihni  ('ouiUus  li.  jtusition  of  lK)th  promoters  and  incorporated 

Co.    V.   IlairkcSf  whilst   the   minority  re-  ^  ••  •        -^        

garded  it  ns  in  |>oint.  The  Honse  of  Lords, 


company,  and  it  is  rather  diilicult  to  say 
in  which  character  they  were  held  liable. 
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icre^,  for  extmordiaary  purposes,  Tho  company  afterwards  aban- 
ioDed  the  whole  of  the  ])roposod  under  taking,  and  declined  to  per- 
brm  the  contract,  whereupon  the  plain tift*  filed    his  bill,  and  was 

Kd  entitled  to  specific  performance.  The  principle  of  this  decision  Extension  Hue. 
3  approved  of,  and  applied  to  compensation  money,  by  the  House  ^^'JJ^J^'^**^^^" 
of  Lords  in  tlie  more  recent  case  o{  Taylor  v.  Chichedci*  and  Mid- 
hurst  R.  Co,  {t).  Id  that  case  the  defendants  were  an  incorporated 
ly  who  had  promoted  an  extension  bill.  The  extension  lino 
itended  to  pas.^  through  the  property  of  the  plaintift",  who  an- 
nounced his  intention  to  oppose  the  bill.  It  was  thereupon  agreed 
between  the  directors  of  the  company  and  tlie  plaintifl* — (1)  that  if 
the  bill  should  pass,  the  company  would  make  the  extension  line  ; 
(2)  that  in  the  like  event  the  company  would,  for  2,000^.,  buy  from 
the  plaintifl*  twenty  acres  of  land,  "which  would  be  re^iuircfl  for  the 
canatruction  of  the  railway;"  (3)  that  the  company  would,  within 
three  months  after  the  passing  of  the  bill,  pay  the  plaintiff  2,000?.  ns 
compensation  for  injury  to  his  estate  ;  and  (4)  that  the  plaintiff'  would 
not  farther  oppose  the  bill.  The  wdiolc  agi*eemeot  w^as  to  be  void  in 
the  event  of  the  bill  not  passing  in  the  then  session.  The  bill  passetl, 
bat  the  extension  line  was  not  made,  nor  was  the  plaintiff'.s  land  taken. 
It  was  held  that  these  circumstances  afforded  no  defence  to  an  action 
by  the  plain titT  to  recover  tlie  compensation  money,  *'  The  contract/* 
said  Lord  Hatherley,  C,  "was  dependent  entirely  on  the  passing  of 
tho  act,  and  the  plaintiff  would  have  a  right  to  contemplate  it  exactly 
as  if  the  act  had  passed,  and  the  agreement  had  been  entered  into 
tinder  tta  powers;"  and  with  regard  to  the  compensation  money,  *'it 

Ki^l  hot  make  the  lea.st  difference  tliat  it  would  be  paid  for  damage 
hich  Would  never  be  done,  if  the  land  was  nut  taken."     And  Lord 
Went  bury  added  that,  under  the  special  act,  which  was  an  ordinary 
fxtetisiion  act,  **  there  was  no  pretext  for  talking  of  a  breach  of  trust 
iif  want  of  powers.'* 
In  connection  with  the  subject  before  us,  w^e  may  remark,  that  if  Pariiament  may 

,  I      .  •  1    1  •   •         i  1  -ti    -  '1  release  ooa- 

au  agreement  be  made  to  withdraw  opposition  to  a  bill,  in  considera-  trwu. 
Hon  tlmt  the  company  promoting  it  should  make  a  branch  line  for 
the  convenience  of  the  petitioner  against  the  bill,  it  seems  that  the 
cumpatiy  may  afterwards  apply  to  Parliament  for  a  bill  autlioriziug 
the  abandonment  of  the  branch  line.  Lord  Cottenham,  C,  refused 
grant  an  injtmction  to  restrain  the  application  for  such  a  bill,  but 
rideotly  upon  the  ground  that  Parliament  has  the  power  of  destroying, 


**fn  L  R.  4  H.   L.  628;  30  L  J,.  Ex. 

he  judgiiicnt  of  the   Ex- 

r,  L.  R,  'I  Ex.  356,  and 

t  ot  the  ExchcMiiicr,  4  H.  k  C. 

«c  wu*  <leri<l«;A  i>u  demurrer 

^^^     li,,  iLiit   ii-  i""1  Uiui  not  been 


taken  :  f*2)  tlmt  llio  plaiatilf  liad  suffered 
no  uniioviimve  ;  so  tlint  i\w  \mv\t  raised 
and  den'ided  against  llio  landowner  in  Earl 
ShrnCHhtiry'x  cate  (ante,  p.  156|,  that  the 
payracnt  was  colourable,  did  not  arise. 
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I.  AgrefmenU 
he  fort  the  Art. 


I-Viuitj  will 
iiii-:iiorize  trufl- 
U*e«  t«»  appear 
ill  l^irliament. 


CoiHlitioiis  prp- 
ci<ileiit. 


C«w»tn  of  refiT- 
eiKi'. 


altci iDg  or  affecting  existing  rights,  but,  nevertheless,  always  proTiding 
compensation  to  tho  party  whose  rights  are  sought  to  be  affected  {u\ 
And  equity  will  allow  a  guardian  or  other  trustee  to  take  steps  for 
opposing  the  progress  of  a  bill  in  Parliament,  or  to  enter  into  nego- 
ciations  with  the  promoters,  if  it  is  shown  that  the  company  propose 
to  take  lauds  in  a  manner  which  may  be  prejudicial  to  the  owner, 
whose  estates  are  under  the  care  of  the  Court  (x). 

If  a  contract  contains  any  stipulation  which  is  a  condition  pre- 
cedent to  the  payment  of  the  money  by  the  company,  it  must  bo 
duly  performed  (y). 

The  Lands  Clauses  Act  does  not  apply  to  agreements  for  the  sale 
of  land  made  before  the  special  act  enabling  the  lands  to  be  taken. 
The  costs,  therefore,  of  a  reference  held  prospectively  cannot  be 
recovered  from  a  company  after  the  passing  of  the  special  act  (z). 


2.  AgreenuMts 

after  the  Act  is 

ofitttined. 


Sale  l»y  iiarty 
iuijHru. 

L.  C.  Act,  a,  6. 


Rail"  l»y  |»arty 
timlfr  diMbility, 

Sect.  7. 


2.  Powers  to  take  and  purchase  Lands,  by  Agreements  made  after 
the  Special  Act  is  obtained. 

By  the  Lands  Clauses  Act,  1845  (a),  s.  G,  it  is  enacted  that,  subject 
to  the  provisions  of  that  and  tlie  special  act,  it  shall  be  lawful  for 
the  company  to  agree  with  the  ownei*s  of  any  lands  (&),  by  the  special 
act  authorized  to  be  taken,  and  which  shall  be  required  for  the  pur- 
poses of  such  act,  and  with  all  parties  having  any  estate  or  interest 
in  such  lands,  or  by  that  or  the  special  act  enabled  to  sell  and  convey 
the  same,  for  the  absolute  purchase  of  any  such  lands,  or  such  parts 
thereof  as  they  shall  think  proper,  and  of  all  estates  and  interests  in 
such  lauds,  of  what  kind  soever  (c).  And,  as  many  persons  are 
incapacitated  from  selling  their  lands,  by  reason  of  disabilities  of 
various  kinds,  the  statute  proceeds  to  declare  it  to  be  lawful  (d)  for 


(it)  Haithcnk  V.  Xvrth  St^rffordnhire  11. 
Co.,  2  Mac.  k  G.  109  ;  20  L.  J.,  Ch.  b'l  ; 
arc.  M'Dvnndl  v.  f/mntl  Canal  C'".,  3  Ir. 
Ch.  Kep.  578. 

(r)  Davi^  V.  CvmlHTMrrc,  3  Railw.  Cos. 
506  ;  MoneiUKnny  v.  Muntiij>cnny,  4  Railw. 
C'as.  226. 

(v)  Porchrr  v.  Uunlmr,  8  C.  B.  161  ;  19 
L.  J.,  C.  V.  63. 

{z)  Catling  v.  Great  Northern  R.  Co., 
18  W.  U.  i20  ;  21  L.  J.  769,  reversing 
Mali II 8,  V.-C. 

(ff)  8  &  9  Vict.  c.  18,  8.  6,  V(»l.  II. 

{h)  As  to  the  iiienniiig  of  tlie  wonls 
"owner"  and  *'laiuls/'  so<?  sort.  3,  vol. 
II.  Wlj«Tr  a  lan«lo\\nor  a^ni'd  with 
a  railway  company  to  sell  tlu?m  sonic 
lan<l,  but'  dio«l  without  ^dving  the  tnistc<-s 
under  his  will  sufTicirnt  powers  to  com- 
jdete  tho  con ti act,  whcrchy  a  suit  in  chan- 
cery was  rcndere<l  noccs»;iiy,  it  was  held 


that  each  party  must  pay  bis  own  costn 
London  and  South  nestcm  H.  Co,  r. 
Ilridiff-r,  12  W.  K.  948. 

(c)  The  plaintifT  agreed  to  sell  land  to  t 
railway  coini»any  at  a  sum  to  be  paid  on 
completion,  with  interest,  company  to 
take  possession  on  making  deposit ;  if 
from  any  cause  other  than  the  vendor's 
default  the  purchase  was  not  completed  in 
six  months,  interest  to  be  paid.  Deposit 
was  made  and  possession  given,  but  more 
than  three  years  aftcrwams  tho  company 
refused  to  complete  for  want  of  funils. 
It  was  held  that  the  plaintiff  waa  not 
entitled  to  an  order  on  motion  for  pay- 
ment of  the  balance  of  the  purchase- 
money.  Pri/se  V.  Cambrian  K,  Co,,L,)L, 
2  Ch.  444. 

[d)  Sk9  Vict.  c.  18,  8.  7.  vol.  II.  See 
Uoi^nwrs  of  the  Hospital  of  St,  Thomas  v. 
Charinj  Cross  F.  Co.,  30  L.  J.,  Ch.  895. 


StrcT.    2.— AGREEMENTS  AFTEll  THE   ACT  IS   OBTAINED. 


IGl 


beiDg  seised,  possessed  of,  or  entitleil  to  any  such  lands, 

^taiy  estat'C  or  interest  therein,  to  sell  and  eonvey  or  release  the 

ae  to  the  conipany,  and  to  enter  into  all  necessary  agreements  for 

kat  purpose,  and  paHicularly  for  all  eorporations,  tenants  in  tall  or 

life,  married  women  seised  in  their  own  right  or  entitled  to  dower, 

nardians,   committees  of   lunatics  and   idiots,  trustees   or  feoffees 

St  for  charitable  or  other  purposes,  executors  and  adminis- 

s,  and  all  parties  for  the  time  being  entitled  to  the  receipt  of 

rents  and  profits  of  any  such  lands  in  j>osse6sion,  to  sell  such  lands 

tlie  com  pan  J. 

^this  power  so  to  sell,  &c,,  may  be  exercised  by  all  the  before- 
parties,  (other  than  married  women  entitled  to  dower,  or 
ees  for  life,  or  for  lives  and  years,  or  for  years,  or  for  any  less 
Itere^t,)  not  only  on  hehalf  of  themselves  but  also  on  behalf  of  every 
prson  entitled  in  reversion,  remainder  or  expectancy  after  them  • 
ad  as  to  married  women,  guardians  and  committees,  trustees,  exe- 
Btors  and  administrators,  to  the  same  extent  as  the  wives  and  the 
Arties  represented  by  such  guardians,  trustees,  &c.,  respectively 
Oald  have  exercised  the  same  powers  if  they  had  been  under  no 
ability:  (8  k  9  Vict,  a  18,  s.  7,  vol.  IL) 

A  company  buying  from  trustees  for  a  married  woman  absolutely 
[^titled,  with  notice  that  such  mamcd  woman  objects  to  the  mode  of 
le,  does  not  take  the  land  so  sold  with  a  good  title,  and  can  be 
^Iraiocd  from  the  enjoyment  of  it  (e). 

A  tenant  for  life  before  the  Settled   Land  Act,  1882,  could  not 
under  this  section  without  his  trustees  being  ioined  (/}  ;  but 
•ect,  3  of  that  act  he  can  make  a  good  title  alone,  and  his  trustees 

not  be  and  ought  not  to  be  joined. 
It  b  only  the  committee  of  a  lunatic  who  may  sell  the  land  of  a 
tic;  a  sale  by  any  other  person  for  the  lunatic  does  not  convert 
Mid  into  personalty  {[f).     A  cliarge  of  an  auniiity  for  a  lunatic  has 
en  relea^^d  for  a  government  annuity  (h). 

Whether  the  parties  entitled  be  under  disability  or  not,  the  lands 

ay  he  conveyed  to  the  company  in  cousidoration  of  an  annual  reut- 

^ULTga  (i)   (aect.    10)  secured   on  the  tolls  or  rates  payable  to  the 

Binpany^  and  recoverable  by  action  or  distress:  (Sect.  11.)    And 

holdor  of  a  rent^charge  has  been  allowed  leave  to  distrain,  not* 


Pftlp  by  tnistee^^ 
Tot  married 
woman  abso- 
lutely untilleiL^ 


8«k  by  tenant 


Sale  bj  eoi]i> 
nilttees  of 


Jlent-ebarge. 
Sect*.  10,  11. 


^t)  Ptt^n  V.  LewAt  and  Ens*.  Ovinxttad 

[&\  L*py4H*:0U  V.  SmitA,  29  L.  J,  Vh, 

lU'  TuyvflU  /«   re,   U  R,,  27  rli.    D. 
>;^3L.  J..  Ch,  100*1. 

"r^tr^f^  In  /'^  31  L.  T.,  466. 

h«  LfttnU  Clmata  Act,  1S60  (:^3  & 


24  Vict  c.  106),  s.  2,  poat.  Vol.  11., 
pxtrn^ls  sects,  10  k  11  lo  pArtiVa  uniler 
disability.  Sed  fnuero,  if  the  two  aria 
tn^otlicr  autliori?.e  pmtk'S  niifbT  ilisninlity 
to  &lU  pa  illy  for  ft  gross  sum  Ami  partly 
for  a  rent -charge.  See  Hycombf  H.  Co, 
V.  Dontiingion  BospUal^  L.  li,  1  Cb.  271, 
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•2.  Agi'ffmrnU 

ojier  iht  Act  U 

iAitainal, 


I^nd-H  taken  for 

extraordinary 

purpones. 


Curporate  lan<lii. 

LandR  on  tlic 
aea-Hhore,  navi- 
gable riverv,  &c. 


Purchaae  of  land 
for  extraordinary 
purposcx. 


>vithstan(Hng  the  appoiDtmeut  of  a  receiver  {h).  Tho  rent-charge  is 
the  price  of  the  land,  and  a  first  charge  on  the  land  conveyed,  asbeiDg 
the  vendor's  lien  for  unpaid  purchase- money  (/).  Consequently  a  rent- 
charge  has  priority  over  debenture  stock  {m).  The  powers  to  sell  lands, 
given  by  sect.  7,  extend  to  lands  which  the  company  may  take  for  ex- 
traordinaiy  purposes  (n)  :  (Sect.  12.)  And  such  lands  may  be  sold  by 
the  company,  and  other  lands  in  lieu  thereof  be  purchased  by  them : 
(Sect  13.)  But  such  subsequent  purchases  cannot  be  made  from 
persons  under  legal  disability  to  sell  and  convey  the  same :  (Sect.  14.) 

Municipal  corporations  may  not,  except  in  certain  cases,  sell  lands, 
unless  with  the  consent  of  the  Treasury  :  (Sect.  15.)  Nor  may  tie 
company  construct  any  work  on  the  sea-shore  below  high-water  maik, 
or  on  any  navigable  river,  without  the  consent  of  the  Commissioners 
of  Woods  and  Forests,  and  the  Lord  High  Admiral.  If  such  works 
arc  constructed,  contrary  to  the  provisions  of  the  act,  they  may  be 
abated  at  the  cost  of  the  company :  (8  &  9  Vict.  c.  20,  s.  17,  post, 
App.)  The  Railways  Clauses  Act,  1863  (o),  contains  further  pro- 
visions for  the  protection  of  navigation. 

As  to  the  purchase  of  lands  for  extraordinary  purposes,  it  is  thus 
enacted,  by  the  Railways  Clauses  Act,  1845  (8  &  9  Vict  c.  20), 
s.  45  : — 

'*  It  shall  be  lawful  for  the  company,  in  addition  to  Cho  lands  authorized  to  be 
compulsorily  taken  by  them  under  the  powers  of  this  or  the  special  act,  to  contract 
witli  any  party  willing  to  sell  the  same,  for  the  purchase  of  any  land  adjoining  or 
near  to  the  railway,  not  exceeding  in  the  whole  the  prescribed  number  of  acres, 
for  extraordinary  puqioses  ;  (that  is  to  say). 

For  the  purpose  of  making  and  providiing  additional  stations,  yards,  wharfs, 
and  places  for  the  accommodation  of  passengers,  and  for  receiving,  depositing, 
and  loading  or  unloading  goods  or  cattle  to  be  conveyed  upon  the  railway, 
and  for  the  erection  of  weighing-machines,  tollhouses,  offices,  warehouses 
and  other  buildings  and  conveniences  : 
For  the  purpose  of  making  convenient  roads  or  ways  to  the  railway,  or  any 
other  puriK)se  which  may  be  requisite  or  convenient  for  the  formation  and 
use  of  the  railway." 


Nninaiicc  l»y 
cattle  dock. 

Tnitium  V. 
/..  7*.  rf  .S.  f. 
I!.  Co. 


This  section  gives  no  power  to  take  land  compulsorily  ( j/>). 

It  was  held  by  North,  J.,  and  by  the  Court  of  Appeal,  that  a  section 
of  a  special  act  pa.ssed  in  1837,  not  materially  diflFering  from  the  above 
45 th  section  of  the  general  act  of  1845,  does  not  empower  a  company 
to  create  a  nuisance  upon  the  land  purchased  under  such  section,  and 


{I')  Kijton  V.  Dcnhiyh,  Ihrcini  und  Cor- 
inn  H/Co.,  37  L.  J.,  Ch.  0t>9  ;  L.  K.,  6 
Eq.  14,  ASK 

(/)  Per  Lord  Romilly,  M.  R.,  ib.  nt  p. 
490.  See  Itiiihvay  Com ]»aii it's  Act,  1867,30 
A:  31  Vict.  c.  127,  s.  4,  ns  to  a  restriction 
oil  the  i>ow<'r  of  distrcs-s,  and  s.  11  ns  to 
assent  by  liolders  of  a  rent- charge  to  a 
"scheme  of  arrnngoment.'' 

(»i)  E^tm  V.  Dctibit/hf  d-c.  i?.  Co.,  L.  K., 


7  Yai  439  ;  38  L,  J.,  Ch.  74.  Tlie  rrnt- 
charge  is  a  first  charge  only  upon  the  land 
nctnally  sold,  and  not  ujion  all  the  landi 
of  the  company  ;  ib. 

{n)  The  special  act  limits  the  quantity 
of  land  which  may  be  taken  for  extra- 
ordinary purposes. 

(o)  26  &  27  Vict.  c.  92,  s.  13  et  seq. 

(;>)  Earl  BeaucJiawp  v.  Orcai  WcMlern 
i?.  CV,  37  L.  J.,  Ch.  77. 


ECT.   2.— AGUEEMEXTS   AFTER   THE   ACT   IS   UHTAINED. 


injuriclion  was  granted  to  restrain  a  company  from  using  land  as  a 
ttle  dock,  whereby  (though  without  negligence  on  the  part  of  the 
mpany)  annoyance  was  caused  to  adjoining  occupiers  Ly  reason  of 
e  Qobe  of  the  cattle  (q),  but  the  House  of  Lords  was  of  a  contrary 
inion. 

When  the  L35Ulature  authorize  a  company  ti  take  lands  specially 
ribed  in  their  acts,  itconstitutes  them  judges  whether  they  will  or 
ill  not  take  thosa  lands,  provided  they  act  with  the  bonA  fi  le  object 
of  using  the  lands  for  purposes  authorized,  and  not  for  collateral 
purposes  (r).  And  althuiigh  the  mere  affidavit  of  the  companies' 
iginccr  will  not  bo  sutiicient  (."^),  the  Court  will  accept  his  statement 
eoQclusive  as  to  the  quantity  of  land  required,  if  such  statement 
a  reasonable  appearance  of  accuracy  (/).  Moreover,  the  Rail- 
y«  Clauses  Act,  18G3  (20  &  27  Vict,  c,  92,  s.  8),  authorizes  the 
impan^'  to  take  additional  land  in  case  the  Board  of  Trade  certi- 

iliat  the  public  safety  requires  them  to  do  so. 

The  company  is  not  entitled  t-o  any  mines  of  coal,  ironstone,  slate 

other  minerals  under  any  land  purchased  by  them,  (except  only 

h  part  thereof  as  shall  be  necessary  to  be  dug  or  carried  away 

or  tised  ID  the  construction  of  the  works,)  unless  the  same  shall  have 

been  expressly  purchased,  and  such   mines  shall    be  deemed  to  be 

jycepted  out  of  the  conveyances,  unless  expressly  named  therein  : 

B  k  0  Vict  c.  20,  s.    77,  vol.  IL)      And    the    company   are  not 

Hlitlt*d  to  subjacent  and  adjacent  support  {u). 

P  It  is  aUo  enacted,  by  the  8th  section  of  the  Lands  Clauses  Act, 
Uiat  the  power  given  by  the  acts  (j?)  to  enfranchise  cnpyh«»!d  lands, 
fte,  mtkil  to  release  lauds  from  any  rent-charge  or  incumbrance,  and 
to  iq[rec  for  the  apportionment  of  any  rent,  itc,  shall  extend  to  every 
party  enabled  to  sell  lands  to  the  company  (>/). 

For  the  purpose,  however,  of  preventing  any  loss  to  parties  entitled 
in  reversion  or  remainder,  the  Oth  section  of  the  same  act  provi<les, 
that  the  purchase-money  or  compenFaiion  in  respect  of  injtiry  to 
iaods  belonging  to  any  party  under  any  disability  or  incapacity,  and 
the  compensation  to  be  paid  for  injury  to  any  "  such  lands,"  shall  not, 


Cnmi^tiy  tbetM- 
to  ttrhni  Intnl 


ccrtiftenU'. 


Mines  lying 
under  mil  way. 


Rtrnovj*!  of 
{nrtiiiibnincr* 

of  biKlft,  Ice. 


Prif»lecUon  for 
rtivt  miouers,  &f. 
VnlMAtJoti  Vy 
RUrveyora. 

L.  G.  Act,  i,  d. 


(«)  TrHmnn  ▼.  L,  B.  di  S.  C.  R.  Ca. 
(tli#  Owfd4nt  itnihH  raM],  h.  It,  25  CM. 
a  IS)  ;  53  L.  J.,  CIk  209  ;  50  L.  1\  fl!)  j 
ivf  X«fih,  J.^  flei  iti«:<l   on   k    Si  of  the 

nil,  :  ^rr  Sf»  C.  A..  L  R,  29  Cli.  I>.  »:♦  ; 
HntiAc  of  Laivb,  L.  U.r  H 
:  55  L.  J.  Cb.  354  ;  i»i  L,  'l\ 

'^  It,  <55/. 

,1  and  Dnrlitujtmi  li.  Co,  V* 

/  I     L  C.  24«. 

*S'  a  Co,,  31  L.  J.,  Ch,  510. 


(/)  Knnp  V,  South  Eitskru  /?.  Ok,  U  U., 
7  Ch.  361  ;  41  L  J.,  Cb.  404  j  26  Lw  T, 
110  ;  20  W.  R.  30(i. 

(li)  Off  at  ire^fcrn  It.  Co.  v.  Jimmft, 
L.  li.,  2  If.  L.  27  ;  ,16  L.  J.,  Q.  W.  I'iZ  ; 
16  U  T.  IS**;  Ifj  \\\  \L  *il7,  .Stc  Uio 
84^ri«?s  of  section N  arnl  cjusfs*  post,  Cli  ip. 
v..  Sect.  4,  *'  Compensation  in  rcsixict  of 
Mines/' 

(x)  Soe  post,  Chip.  VI1L»  Sect  1.  **  On 
tlio  Title  to  and  Convcyunoc  <jf  I^tids.* 

\tf)  Aa  to  lunatic  Btiuint«tit»  see  lit 
BrntfTT,  Si  L.  T.  466» 
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2.  Agreements 

after  the  Act  is 

obtained. 


Specific  per- 
formance of 
contracts. 


except  where  the  same  shall  have  been  determined  by  the  verdict  of  a 
jury,  or  by  arbitration,  or  by  tlie  valuation  of  a  surveyor  appointed 
by  two  justices,  be  less  than  shall  be  determined  by  the  valuation  of 
two  able  practical  surveyors,  one  nominated  by  the  company  and  the 
other  by  the  other  party  (z) ;  and  if  these  surveyors  cannot  agree, 
then  by  a  third  surveyor,  to  be  appointed  by  two  justices.  The  sur- 
veyors must  annex  to  the  valuation  a  declaration  in  writing  of  its 
correctness,  which  declaration  is  an  essential  part  of  the  procedure 
under  the  section,  in  the  absence  of  which  specific  performance  will 
not  be  decreed  against  a  party  under  disability  (a) ;  and  the  purchase- 
money  or  compensation  is  to  be  deposited  in  the  Bank  of  England, 
for  the  benefit  of  the  parties  interested.  This  9th  section  applies  to 
cases  where  land  is  only  injuriously  affected,  as  well  as  to  cases  where  it 
is  actually  taken  (h)  ;  and  the  word  **  such,"  the  second  time  it  occurs 
in  the  section,  from  which  it  might  be  inferred  otherwise,  is  either  to 
be  rejected  as  insensible  (c),  or  must  be  read  as  meaning  "  lands  so 
owned,"  i.e.,  by  parties  under  disability  ((/). 

Contracts  made  under  the  foregoing  powders  should  be  under  the 
seal  of  the  company,  and  it  is  clear  that  they  may  then  be  enforced 
in  equity,  by  a  decree  for  specific  performance.  If  the  agreement 
contains  a  stipulation  that  convenient  communications  shall  be  made 
with  adjoining  lands,  or  other  similar  provisions,  inquiries  will  be 
directed  to  be  instituted  on  these  points  (e).  But  if  the  agreement 
provides  that  the  price  or  compensation  shall  be  settled  by  an  arbi- 
trator or  otherwise,  then  it  seems  that  an  action  for  specific  perform- 
ance cannot  be  maintained  until  the  amount  is  settled  and  ascer- 
tained (/).  Thus  where  the  first  and  second  tenants  for  life  of  lands 
entered  into  a  contract  with  a  railway  company  to  sell  them  lands  at 
a  price  to  be  fixed  by  arbitration  or  a  jury,  and  the  company  entered 
into  possession,  and  paid  a  sum  of  money  into  the  bank,  and  the  first 
tenant  for  life  died,  before  the  amount  of  the  purchase-money  was 


(2)  Tlio  surveyors  should  meet  and  con- 
sider whctlier  the  price  is  or  is  not  a  fair 
price.  Wycombe  A\  Co.  v.  DoKnimjtoii 
Hospital,  L.  R.,  1  Ch.  268.  See  also 
Baker  v.  Metropolitan,  R.  Co.,  81  Beav. 
504  ;  32  L.  J.,  Ch.  7  ;  TilleU  v.  Charing 
Cross  11  Co.,  26  Beav.  419. 

(a)  Bridfjend  Gas  Co.  v.  Lord  Dun- 
raven,  L.  it.,  31  Ch.  D.  219;  53  L.  J., 
Ch.  91  ;  53  L.  T.  714  ;  34  W.  R.  119,  per 
Chitty,  J. 

(b)  Stone  v.  Mayor  of  Yeovil,  2  C.  P.  D. 
P9  ;  46  L.  J.,  C.  P.  137  ;  36  L.  T.  279  ; 
25  W.  R.  240 -C.  A.  ;  aff.  1  C.  P.  D.  691  ; 
45  L.  J.,  C.  P.  657  ;  34  L.  T.  874  ;  24 
W.  K.  1073. 

(c)  lb.  ;  1  C.  P.  D.  at  p.  701,  i^er 
Brett,  J. 

{d)  lb.  ;  2  C.  P.  D.  at  p.  113,  i>er  Bram- 


well,  J.  A. 

(e)  Sanderson  v.  Coclrnnoiifh  and 
irorkingtoii.  11.  Co.,  2  II.  &  T.  327  ;  19 
L.  J.,  Ch.  503.  Sec  also  Lyfton  v.  Grc^U 
Northern  IL  Co.,  2  K.  &  J.  394. 

(/)  Milnesv.  Oenf,  14  Ves.  400  ;  Jdmns 
V.  London  and  Black-wall  11.  Co.,  2  Mac  ii. 
&  Gortl.  118  ;  19  L.  J.,  Ch.  557.  Wh^rc 
a  company  delayed  to  take  i)Osscsai(>n  for 
two  years,  a  suit  for  immediate  spocilic 
performance  ^Vas  dismissed,  llodin/fton  v. 
OreM  Wcstei-n  li.  Co.,  13  Jur.  144.  Where 
the  jmrchase-money  was  settled  by  sur- 
ve)-ors,  and  the  company  had  accepted  tlie 
title  and  entered  into  possession,  the  M.  K., 
on  a  bill  for  specific  performance,  ordered 
the  money  to  be  paid  into  court.  Chappie 
V.  London,  Chatham  and  Dover  R.  Co.,  34 
L.  J.,  Ch.  697, 


SECT    3.— COMPtTLSOHY   POWEaS. 


a5?cert.a!ned,  or  the  means  of  ascertaining  it  appointeLl,  it  was  decided 
that  no  decree  for  specific  porfurmancc*  of  the  contract  would  lie 
against  the  company  {g). 


3.  The  compidsory  PinvevA  :  Their  Commencement  and  Dwmtion' 

It  is  incumbent  upon  a  company,  seeking  to  exercise  corapnlsory 
powers,  to  prove  clearly  and  distinctly  from  the  act  of  Parliunieot 
the  existence  of  the  power  which  they  claim  a  right  to  exercise  ;  and 
if  there  is  any  doubt  witli  regard  to  the  extent  of  the  powTr  claimed, 
that  doubt  will  be  solved  for  the  benefit  of  the  landuwner,  and  not 
in  a  manner  to  give  to  the  company  any  power  not  most  clearly 
and  expressly  defined  by  the  statute  (h).  Compuls^ory  powers  luust, 
of  course,  be  exercised  for  the  sole  purpose  of  constructing  the 
railway  (i).  And  any  company  authorized  by  the  Legislature  to  take 
compulsorily  the  land  of  another  for  a  detiuite  object  will,  if  it 
attempts  to  take  it  for  any  other  object,  be  restrained  by  injunction 
from  so  doing  (k).  But  if  the  land  be  sought  for  some  object  which  is 
clearly  within  the  compulsory  powers,  the  company  will  not  bo 
restrained  from  taking  it  merely  because  the  same  object  might  be 
obtained  in  some  other  way  without  taking  the  land  {I), 

A  contract  by  a  company  not  to  exercise  the  compulsory  powers  is 
void  (in). 

By  the  IGth  section  of  the  Lands  Clauses  Act,  1845  (n),  the  com- 
pulsory powers  for  taking  land  cannot  be  put  in  force,  unless  the 
whulc  of  the  estimated  capital  of  the  cooipany  lias  been  subscribed 
under  contract  binding  the  parties  thereto  ;  but  though  it  is  a  good 
return  to  a  mandamus  to  complete  the  railway  (if  a  mandamus  lies), 
that  the  capital  has  not  been  subscribed  (o),  it  is  no  answer  to  an 
action  against  the  company  f-jr  not  issuing  their  warrant  for  the  assess- 
ment of  compensation  for  land  which  they  have  given  notice  of  their 
intention  to  purchase  (p).    This  section  does  not  apply  to  the  taking 


3.  CompitUoty 


Oima  on  eoia- 
jiaiiy  to  pruvo 


Contrart  not  t^t 
exercise  \>vvfcn 

Cumpuluory 
imwerH  do  not 
C(jiinni«'U{''e 
until,  euitltuL 
subicribcd, 

L.  C  Act,  ».  10. 


Ch.  131  ;  3  Dc  CiiX,  M.  k  Cn  21,  aflirm- 
itijc  tlie  iledaioii  of  Tinner,  V.-C,  16  Jiir. 
755  :  10  llan%  "lliK  It  is  otberwiiio  wbeie 
m  notice  to  treat  hcis  b<>tn  given  ami  been 
followed  by  an  awartl  of  purrhnai'^iiHiiiey. 
^e  Mamti  v.  Sfokr.i  Bftjj  Pkr  amf  Ji.  Ctj.^ 
32  U  J,,  CIl  110.  As  to  |Kutienkr  sti|m- 
ktioiiii  iu  consitleratton  of  withdrawing 
opposition  to  tbc  bill»  hce  iintc,  (liap.  IL, 
S*t't,  6,  **  Particular  Conti-acts." 

(A)  Simjuton  v.  South  Staforththii'*i 
iraUrwork*  Co.,  M  U  J.,  Cli.  3h(». 

(i)  JJodtl  V.  Salittfury  and  IVvrr/  IL  CU» 
1  Oiir,  158. 

{k)  Galhwai/  r.   Mi*ifof  of  Landm^  35 


L.  J.,  Ck  477;  L.  R.,  1  R  L.  34* 

(/)  Lamb  v,  Nmih  Lortjfon  IL  Co..  L.  B,, 
4  Ch.  f/2-2. 

(m)  Jijr  Uarlmiti*  Tnmtrca  v.  O^tmhl, 
L.  li.,  8  App.  Cos.  623,  jwr  Loitl  HUck- 
hnrn»  citing  Stajfttrdshiir  Cannl  v,  Binn" 
{ Hicham  Canal,  L.  1{.,  1  11.  L.  254*  and 
MtiUiiirr  V.  Midland  IL  Co.,  U  K.,  U  Cii. 
D.  611. 

{h)  8&9Vict.  c,  18. 

\u)  IL  w  Amhrrnftij^  IL  Co.,  1  K  k  D. 
8r*i;  22L.  J  ,  q.  11.  lUl. 

(ft)  GntH  w  Pocde  and  Bournemouth  Ik, 
Co,,  k  IL,  5  C.  V.  653;  39  L.  .1.,  C  R 
32'J  ;  *i2  L.  T.  589 ;  13  W,  II.  tm. 
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3.  CompuJsnry 
rowtn. 


Compulaory 
nowen  cauuot 
IM«  exercised 
After  a  i^eriud 
prescribed. 

Sect  123. 


of  easements,  such  as  the  construction  of  a  crossing  over  another 
company's  line  (q) ;  and  it  hlis  been  held  by  North,  J.,  that  neither 
giving  notice  to  treat  (as  to  which  see  sect.  5  of  this  chapter),  nor 
entry  under  sect.  85  of  the  Lands  Clauses  Act  (as  to  which  see 
sect.  7  of  this  chapter)  is  an  exercise  of  the  compulsory  powers  within 
the  meaning  of  the  section  (r).  By  the  17th  section  a  certificate  from 
two  justices,  that  the  whole  of  the  capital  has  been  subscribed,  is 
suflScient  evidence  thereof.  Such  a  certificate  is  conclusive  evidence, 
in  the  absence  of  fraud  (s). 

By  the  123rd  section,  the  powers  for  compulsory  purchase  or 
taking  of  lands  may  not  be  exercised  after  the  prescribed  period  ; 
and  if  no  period  be  prescribed,  not  after  the  expiration  of  three  years 
from  the  passing  of  the  special  act  (t). 

It  has  more  than  once  been  argued  that  as  a  company  is  by  its 
special  act  limited  in  time  for  completing  their  works,  then  if  they 
sleep  upon  their  works,  when  the  time  for  completion  is  come,  they 
should  be  held  disabled  from  going  on  with  a  compulsory  purchase. 
Lord  Romilly,  M.  R,  laid  down  such  a  rule  (u),  but  Lord  Cairns,  C, 
declined  to  do  so,  although  of  opinion  that  it  might  be  very  bene- 
ficial (u;).  Companies,  however,  are  bound  to  complete  their  contracts 
within  a  reasonable  time,  and  what  ^is  reasonable  will  depend  upon 
all  the  circumstances  of  the  case. 

The  important  question  whether,  in  cases  where  the  company 
have  given  a  notice  that  lands  are  required,  and  the  owner,  h(*fore 
the  expiration  of  the  prescribed  period,  has  duly  intimated  his  desire 
that  a  jury  should  bo  summoned,  a  writ  of  mandamus  would  lie, 
after  the  prescribed  period  had  elapsed,  to  compel  the  company  to 
proceed  to  summon  a  jury,  was  decided  in  the  affirmative  in  R,  v. 
Birmingham  and  Oxford  Junction  i?.  Co.  (y).     It  was  there  said 


(q)  Oreat  Western  It.  Co.  v.  Swindon 
and  Cheltenham  R.  Co.,  L.  R.,  9  App.  Cas. 
787  ;  53  L.  J.,  Ch.  1075  ;  51  L.  T.  798 ; 
32  \V.  R.  957. 

(r)  Ford  v.  PlymoiUh,  dc.  H.  Co.,  W.  N. 
for  Nov.  19th,  1887. 

{$)  Vstal/era  Iron  Co.  v.  Neath  ami 
Brecon  R.  Co.,  L.  R.,  17  Eq.  142  ;  43 
L.  J.,  Ch.  476.  See  the  form  of  this  cer- 
tificate, vol.  II.,  tit.  Forms.  Thid  section 
does  not  apply  to  a  branch  railway  autho- 
rized to  be  made  by  an  already  existing 
company.  R.  v.  Oreat  Western  R,  Co., 
1  E.  &  B.  253 ;  Weld  v.  South  Western 
R  Co.,  33  L.  J.,  Ch.  142  ;  32  Beav.  340. 

(0  By  6  &  6  Vict.  c.  65,  s.  15,  vol.  II., 
additional  land  may  be  taken  after  the 
expiration  oC  the  prescribed  period,  for  the 
purpose  of  giving  increased  width  to  em- 
bankments and  inclination  to  slopes,  or 
for  making  approaches  to  bridges,  or  doing 
certain  works  therein  described  for  the 


repair  or  prevention  of  accidents.  Ou  the 
certificate  of  the  Board  of  Trade  that  the 
public  safety  requires  additional  land  for 
the  above  purposes,  the  compulsory  powers 
of  taking  lands  are  i-evived  for  a  limited 
period  as  therein  mentioned.  See  also  26 
&  27  Vict.  c.  92,  s.  8,  post,  vol.  11.,  as  to 
additional  land  where  Board  of  Trade 
requires  a  bridge  to  bo  substituted  for  a 
level  crossing. 

(m)  Baker  v.  Metropolitan  R.  Co.,  32 
L.  J.,  Ch.  7  ;  Richmond  v.  North  London 
R.  Co.,  37  L.  J.,  Ch.  273 ;  L.  R.,  5  Eq. 
352. 

(a*)  Richmond  v.  NorUi  London  R.  Co., 
L.  R.,  3  Ch.  679. 

(y)  19  L.  J.,  Q.  B.  453, ^affirmed  in 
error,  Birmingham  and  Oxford  R.  Co.  v. 
R.,  15  Q.  B.  634  ;  20  L.  J.,  Q.  B.  304  ; 
Edinburgh  and  Glasgow  R.  Co.  v.  M&nk- 
lands  R.  Co.,  12  Court  of  Session  Cases 
(2nd  series),  1306. 


4,— WHAT   MAI 


rAKEN' 


107 


tliafc  the  limitation  does  not  apply  against  a  landholder  in  such  a  n  ;j s^ffl- »*^rjt  i 

i  I    »/        o  notice  l>e  giv«ii 

caso,  because  a  notice  to  treat  is  an  iuclioate  purchase,  and  after  tliat  irfj^!,^VroIi'^ 
has  been  given  in  due  time,  it  is  competent  fur  the  landowner  to  I^ti'm  .^I^^*"^' 

>mpei  the  completion  of  the  purchase.  So  where  a  company  had  i'^!Ji'£ii|"^' 
'"taken  possession  of  lands,  under  the  85th  section  of  the  Lands  Clauses 
Act,  before  the  expiration  of  the  prescribed  period,  and  bud  paid 
the  proper  sum  of  money  into  the  bank,  but  took  no  further  steps 
to  ascertain  the  amount  to  be  paid  by  tbem  as  compensation,  or  to 
clotlie  themselves  with  tlio  legal  title,  and  all  parties  remained 
inactive  until  the  time  limited  for  exercising  the  compulsory  powers 
had  expired, — it  was  held  that,  the  company  haviug  rightfully 
entered  upon  the  lands  before  the  expiration  of  the  prescribed  period, 
an  ejectment  could  not  be  maintained  against  tbem  after  that 
period  (z).  And  it  has  also  been  decided,  that  if  the  company  give 
notice  that  the  lands  are  required,  and  afterwards,  even  a  day 
>ofore  the  compulsory  powers  expire,  comply  with  tiio  85 tb  section, 
neither  their  powers  to  purchase,  nor  their  powers  to  enter  upon  the 
lamls,  are  gouo  by  the  effluxion  of  the  pre?icribed  period  (a).  These 
eases  appear  to  have  been  decided  upon  the  principle  that  as  soon  as 
the  company  have  given  a  notice  to  take  land,  they  have  exercised 
tboir  powers  of  compulsory  purchase,  and  that  all  the  subsequent 
steps  are  not  an  exercise  of  the  powers  of  compulsory  purchase, 
but  of  powers  which  are  iutendeJ  to  carry  that  purcfia^se  into 
effect  (6). 


4.  As  to  iaking  ''Parr  of  a  Housp,  07*  PoHiohs  of  Infer sedrd  Land, 

The  same  general  powers  to  take  lands,  which  w^e  have  mentioned 
in  the  last  section,  apply  to  cases  wherein  the  company  intend  to 
purchase  and  take  tliem  under  their  compulsory  powers,  except  that 
lands  taken  for  extraordinary  purposes  under  sect.  45  {v),  if  tliey 
happen  to  be  beyond  the  limits  of  deviation,  can  only  be  taken  by 
agreement. 

We  shall  hereafter  consider  in  detail  w^bat  lauds  may  be  taken  for 
the  purposes  of  the  railway  and  works,  and  especially  with  regard  to 
the  power  of  the  company  to  make  deviations  from  the  line  laid 
down  on  the  parliamentary  plans ;  but  it  may  be  convenient  to  refer, 
in  this  place,  t^  some  clauses  in  the  acts  which  are  of  importance. 


4.  Wh*ti  ftwiy  ft* 

hikrn;  *'PttH" 

of  a  Hft^Jti. 


<t)  Dtfe  A.  Ar^niittf-ad  v.  Xorth  Stafortl- 
Mhirr  K  C<i.,  20  L.  J.,  <>.  IJ.  249 ;  16  Q,  U. 
52«  ;  IVvrsUy  w  Smith  Dttum  M.  6b.,  20 
L.  J.,  0.  B.  251 ;  16  Q.  B.  539, 

(n)  Marquis  of  Hali^bury  v,  f/reat  Xorfh- 


rrn  JL  Co.,  21  I.  J.,  ^l  II  1S5 ;  W  hir, 
740  :  17  Q.  n.  810, 

{b)  tSfKttrow  V.  Ojr/w/vf,  tir ,  It,  Co.,  9 
Hart",  43*1, 

(c)  Aijle,  sect.  2, 
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4.  What  vuiy  U 

taken:  ** l*urt" 

of  (I  Hou9e. 

Fart  only  of  a 
houM  or  luann- 
fiu'tory  cannot 
be  taken. 

8  ft  9  Vict.  c.  18, 
8.92. 


'House." 


'  Mannfiictory.' 


What  !•  "part" 
of  a  house,  &c. 


Wingt  of  alma- 
house. 

Grotvenarr. 
Hampttsad  Junc- 
tion It,  Co, 


And  first,  it  is  enacted  by  sect.  92,  that — 

**  No  party  shall  at  any  time  be  required  to  sell  or  ctmvey  to  the  company  a 
part  only  of  any  house  or  other  building  or  manufactory,  such  party  being 
willing  and  able  to  sell  and  convey  the  whole  thereof.'* 

This  section  applies,  although  the  landowner  may  have  only  a 
leasehold  interest  {d) ;  and  although  the  premises  are  held  under 
different  leases  (e).  And  it  applies  in  cases  where  the  railway  passes 
either  under  the  land  by  means  of  a  tunnel,  or  over  it  by  means  of  a 
bridge  (/). 

The  word  "  house  "  will  include  a  shop  or  public-house  or  a  hos- 
pital ((/).  The  time,  mode  and  circumstances  at  or  under  which  the 
premises  came  to  be  a  house,  &c.,  at  the  time  of  the  notice  are 
immaterial  (A). 

Manufacture  means  the  production  of  something  new  from  raw 
materials,  so  that  a  building  used  for  the  packing  of  tea  is  not  a 
manufactory  (f).  The  term  manufactory  means  a  manufactory  as 
it  stands,  with  engines  and  fixtures,  and  not  merely  bricks  and 
mortar  {k). 

Questions  have,  however,  arisen  as  to  what  description  of  premises 
fall  within  the  above  definition  of  '^ajmrt  only  of  any  house  or  other 
building  or  manufactory."  In  one  case  (/),  Wigram,  V.-C,  required 
a  company  to  take  a  dwelling-house  and  the  entire  premises,  where 
they  proposed  to  take  only  a  privy  situate  at  the  end  of  a  garden  used 
with  the  dwelling-house.  In  another  case  (m),  where  the  land  pro- 
posed to  be  taken  was  a  strip  of  land,  within  the  walls  of  premises 
used  as  an  iron  and  tin  plate  manufactory,  and  over  which  strip  a 
person  had  a  right  of  way,  but  it  had  been  the  practice  to  use  the 
strip  as  a  place  of  deposit  for  rubbish  and  the  scoria  which  came  from 
the  furnaces,  it  was  ruled  by  Lord  Cranworth  and  K.  Bruce,  L.JJ., 
that  the  strip  proposed  to  be  taken  constituted  a  part  of  the  manu- 
factory, and  that  the  company  must  therefore  take  the  whole  of  the 
premises. 

In  another  case  (n),  the  trustees  of  intended  almshouses  contracted 
to  buy  an  acre  of  land,  and  to  build  almshouses  on  a  particular  plan, 


{d)  Pullinj  V.  London f  Chatham  and 
Dover  Jt.  (7o.,33L.  J.,  Ch.  505,  post,  p.  172. 

(r)  Macgregor  v.  Metropolitan  Ji.  Co., 
U  L.  T.  854. 

(/)  See  as  to  tunnels.  Sparrow  v.  0., 
W.  and  W.  Ji.  Co.,  ubi  supra,  per  I^rd 
Cranworth,  L.  J.  ;  Ramsden  v.  Manchester 
K  Co.,  1  Exch.  723;  Falkner  v.  Somer- 
set and  Dorset  R.  Co.,  L.  R.,  16  Eq.  458, 
IK)st,  p.  170. 

(y)  See  Ricluirds  v.  Swansea  Improve- 
mtiU,  Ac.  Co.,  9  Ch.  D.  at  p.  431,  and 
p.  172,  post,  per  James,  L.  J. 

(A)  lb. 


(/)  Bennington  y.  Metroiwlitan  Board  o 
Works,  64  L.  T.  837. 

(^-)  Gibson  v.  Eainmcrsmith  Ji.  Co.,  32 
L.  J.,  Ch.  337. 

(0  Dakin  v.  L.  and  N,  jr.  R.  Co.,  3 
Do  G.  &  S.  420.     See  26  L.  J.,  Ch.  734.  n. 

(m)  Sparroxc  v.  Oxford  and  Wolver- 
hampton R  Co.,  2  De  Gex,  M.  &  G.  04  ; 
21  L.  J.,  Ch.  731.  See  also  Knight  Bnice, 
V.-C.*s,  observations  in  Barker  v.  North 
Staffordshire  JI.  Co.,  5  Railw.  Ca.s.  411, 
and  those  of  Lord  C^ttenhau),  C,  5  Ilailw. 
Cas.  419. 

(ji)  Orosvenor   v.    Hampstead  Junction 


8ECT.  4.— WHAT  MAY   BE  TAKEN;    "PART"  OF   A  HOl'SE. 


1C9 


■ 


and  add  wings  wben  they  had  fimJs,  Before  they  built  any  part,  a 
railway  company  gave  them  notice  of  their  iDtentton  to  apply  to 
Parliament  for  an  act  The  centre  was  built,  and  then  the  company 
gave  notice  of  their  intention  to  take  part  of  the  land  on  which  one 
of  the  wings  wonld  be  built  according  to  the  plan.  The  trustees  had 
no  funds  to  build  wings  ;  but  filed  a  bdl  against  the  company  for  an 
injunction  to  restrain  them  from  taking  the  land  unless  they  took  the 
whole.  The  line  of  railway  wotikt  not  come  within  some  few  inches 
of  the  building  already  erected.  It  was  held  by  the  Lorda  Justices, 
reversing  a  decision  of  Wood,  V.-C,  that  although  the  company  did 
not  propose  to  touch  the  actual  building,  they  would  be  taking  part 
of  a  house,  and  must  by  restrained.     And  t,  Bruce,  L,  J.,  said, — 

**  The  singular  matiuer  in  which  tlie  02ad  aection  is  worded  has  oertaitily  given 
rise  to  various  questions  ivs  to  the  true  meaning  of  the  word  *  house '  contained  in 
tliat  aeetiou :  whether  it  is  or  is  not  to  be  considered  aa  natjd  in  a  more  limited  sense 
than  that  in  which  the  law  gtiJieriiUy,  if  not  uuiverjially,  uuderatands  it.  Byt  1 
tliouglit  that  all  suck  qnostions  had  been  long  swt  at  rest,  and  that  fur  the  sake  of 
general  convenience,  and  for  the  sake  of  ordinary  justice  to  private?  pro|)netors, 
the  word  *  house '  in  that  section  was  to  be  read  in  its  ordinary  and  legal  sense/' 

In  another  case  (o),  tliree  houses  were  built  upon  a  plot  of  land,  a 
portion  of  which  was  laiil  out  in  gardens  for  each  house  ;  a  summer* 
house  and  other  detached  outhouses  were  also  huilL  It  was  held/ 
that  the  gardens  were  part  of  the  houses  to  which  they  were  attachedi 
and  that  the  company  was  bound  to  purchase  the  two  houses  and 
premises  from  which  parts  of  the  gardens  were  taken,  and  to  make 
compensation  for  any  injury  sustained  in  respect  of  the  third  huuse. 
Upon  similar  principles  it  was  held  {p)^  that  where  the  governors  of 
an  ancient  hospital  had  purchastjd  additional  land,  on  part  of  which  a 
new  wintj  had  been  built,  and  tlie  rest  was  laid  out  as  a  garden  for 
the  use  of  the  entire  hospital,  a  railway  company  was  not  entitletl  to 
take  any  part  of  the  newly-acquired  premises  without  purchasing  the 
whole  hospital. 

A  small  piece  of  ground  situate  in  front  of  a  public-house  had 
always  been  occupied  with  it.     On  one  side  it  was  oj>eu  to  a  narrow 


Gjinlena. 
Colt  V.  Wttt 
Lontloh  and 
Crystnl  tahtt 
li.  Co. 


Charing  Crom 
H.  Co. 


n  nd  lk*tTr  Ji.  Co. 


IL  CV,  U  h.  J.,  Cb.  731  ;  1  Dt:  G.  k  J, 
446.  8e<.'  also  Cfiftrnhm  v.  London^  Chat- 
ham  and  Dover  JL  Co.,  8  L.  T,  235.  In 
iSimxf^j  V,  Uamm^rstnith  It.  Co.t  8  L.  T, 
61,  thy  cinuiiany  w«'re  held  Wjund  by  a 
JWbal  iigrf*'»itfnt'of  their  surveyor  to  take 
the  whoio  feite  of  n  house. 

(o)  CifU  V.  H^y^fi  London  and  Cqfstul 
I\tUts:  JL  Co.,  28  L.  J.,  Ch.  707 ;  27  Ikav. 
212.  See  also  KuiQ  r.  Wijromy  R,  Co., 
29  U  J,,  C)i,  i02  ;  23  l^av.  101,  ace. 

ipj  St.  TiionuisM  Utf^itital  v.  Chnrtng 
CrtMm  l\  Co..  1  .T.  &  U.  iOO  ;  S.  C,  30 
t.  J.,  Cb.  305.     Hec  also  Oilr$  v,  London^ 


Chatham  awl  Iktver  /?.  Co.,  ib.  603  ;  1 
Ilr.  k  Sill.  400  ;  where  a  compnny^  liaviiig 
^ivt'ii  notice  that  tliey  should  require  \mrt 
of  u  woiLHin*p,  were  loiiipcUlnI  to  tuk«  the 
whole  premises,  and  couhl  not  takt  jiO!i»*.*ii- 
ftioii  ol  part  on  I'ayini^  ititoCkiurt  the  value 
of  |)art  under  stct  Sf*.  In  Atrjiamicr  v, 
We^  End  *y  Loiulon  and  Crystal  Pulace 
A\  Co.,  31  li.  J.,  Ch.  500,  it  was  held  that 
the  comiMvny  could  not  tukir  ]»rti*t  of  in- 
tended gardens  of  untiuish'^d  Louiies  with- 
out takir«|^  the  whole  land  intended  for 
gardens  atid  the  housv*»«, 
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takm:  "Part" 

of  a  H<nue. 


Whfti  is  not 
"part  of  a 

bOUM." 


Meaflow  land. 

Fergusson  v. 
Jjondon^  Brighton 
<£r.,  R,  Co. 


public  street,  and  customers  left  their  horses  and  carts  standing  on  it 
whilst  they  were  inside  the  public-house.  A  strip  immediately  in 
front  of  the  public-house  was  paved,  and  formed  part  of  a  public 
footway  between  two  streets.  It  was  held  that  the  piece  of  ground 
was  "  part  of  a  house  "  (q). 

Two  and  a  half  acres  of  land  with  a  cottage  built  thereon  were 
occupied  by  a  market  gardener  for  the  purposes  of  his  trade.  The 
company  ran  a  tunnel  under  the  cottage,  severing  thereby  a  portion 
of  tlie  land  from  the  rest.  It  was^held  by  Lord  Selborno,  C.  (sitting 
for  the  M.  R),  that  the  company  might  be  compelled  to  take  the 
whole  cottage,  with  so  much  of  the  land  as  was  used  in  connection 
with  it,  and  also  the  whole  of  the  severed  portion  of  the  land,  although 
the  tunnel  did  not  interfere  with  access  (r). 

In  Richards  v.  Swansea  Improvement  and  Tramways  Co.  the 
premises  were  a  house  in  a  street,  and  five  cottages  in  a  row  running 
parallel  to  the  street,  the  yards  at  the  back  of  the  cottages  abutting 
on  the  back  yai-d  and  buildings  held  with  the  house.  The  house  in 
the  street  was  used  as  a  dwelling-house  and  shop,  and  the  buildings 
behind  it  as  a  candle  manufactory,  candle  store,  bread  store,  and  pro- 
vision store.  One  of  the  cottages  in  the  row  was  made  a  store-house, 
and  used  as  a  back  entrance  to  the  street  premises.  The  case,  as 
was  said  by  James,  L.  J.,  was  clearly  within  the  92nd  section  ;  but 
while  Hale,  V.-C,  held  the  premises  to  be  a  manufactory,  the  Court 
of  Appeal  held  them  to  be  a  house,  and  Brett,  L.  J.,  held  them  to  be 
both. 

But  in  the  following  cases  it  was  held  that  a  strip  of  land  held  for 
pleasure  only,  and  on  the  other  side  of  a  road,  was  not  "  part  of  a 
house  "  within  the  meaning  of  sect.  92. 

F.  was  lessee  of  a  house  and  garden,  and  of  a  strip  of  meadow  land 
separated  therefrom  by  a  road  originally  made  for  the  convenience  of 
himself  and  the  lessees  of  tlie  adjoining  houses,  but  which  road  was 
afterwards  thrown  open  to  the  public.  Each  of  the  other  lessees  had 
also  a  strip  of  land  on  the  other  side  of  the  road.  The  leases  con- 
tained covenants  restraining  the  lessees  from  building  on  the  strips, 
and  the  strips  were  by  arrangement  all  thrown  into  one  piece,  and 
were  used  by  F.  and  the  other  lessees  in  common  as  cricket  and 
pleasure-ground,  the  whole  being  also  let  to  a  butcher  for  grazing 
purposes.  A  railway  company  required  this  piece  of  land  for  the 
construction  of  their  line.  F.  insisted  that  the  company,  if  they  took 
the  land,  must  also  take  his  house  and  garden,  and  on  their  proceed- 


{q)  Mar  son  t.  London,  ChatJuim  and 
Dover  R,  Co.,  37  L.  J.,  Ch.  483  ;  L.  R.,  6 
Eq.  101.     See  p.  173,  note  (7/1). 


(r)  Falhwr  v.  Somerset  ami  Dorset  R. 
Co.,  L.  R.,  16  Yax.  458  ;  42  L.  J.,  Ch.  85. 
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ing  to  obtain  possession  under  tlie  Lands  Clauses  Act,  filed  his  bill 
for  au  itijuuctiou.  But  the  M.  R.  refused  it,  considering  it  doubtful 
whether  the  strip  of  meadow  land  waa  "  part  of  a  house."  On 
appeal  the  decree  was  affirmed  by  Turner,  L  J.,  disisentiente  K. 
Bruce,  L.  J.  (•**)• 

And  a  field  separated  from  the  garden  of  a  house  by  a  ha-ha, 
ti-aversed  by  a  gravel  walk  leading  to  a  coacbman*a  house  at  the 
further  end  thereof,  and  used  occasionally  for  purposes  of  pleasure 
(archery  and  dancing),  though  chieHy  as  pasture  for  cows,  was  held 
by  Turner,  L.  J.,  (dubitaute  K.  Bruce,  L  J.,)  nut  to  be  part  of  the 
house  within  sect.  92  (0  ;  but  a  pad  duck  surrounded  by  a  hedge 
behind  a  garden  surrounded  by  a  wall,  a  gateway  in  which  opened 
into  the  paddock^  has  been  held  to  bo  part  of  a  house  by  Bacon, 
V.-C.  (u). 

Again,  it  was  held  by  Lord  Westhury,  L.  C,  (overruling  Wood, 
V.-C»i)  that  a  dust-contractur's  premises  were  not  a  "  manufactory/* 
and  therefore  the  totsbop,  or  sorting- place,  was  not  part  of  a  manu- 
factory (x). 

The  plaintiff  was  owner  and  occupier  of  a  house  and  six  acres  of 
leadow  land  on  the  west  of  K  Road,  which  being  insufficient  for 
tbe  use  of  his  family  he  buught  six  and  a  quarter  acres  on  the  other 
side  of  the  road,  the  nearest  point  being  120  yards  from  his  entrance- 
gate.  At  the  nearest  point  of  this  land  were  a  cowhouse,  loose  box, 
and  a  cott4*ge  occupied  by  his  grooms  because  he  had  no  accommo- 
iation  for  them  on  his  own  side  of  the  road,  and  he  for  many  years 

cupied  the  land  for  the  purpose  of  feeding  the  horses  and  cows 
"reriuisite  for  his  cstabrLshment,  It  was  held  by  Turner,  L.  J., 
affirming  Wood,  V.-C,  (dubitaute  K.  Bruce,  L  J.,)  t.liat  the  six 
and  a  quarter  acres  were  not  part  of  a  house  within  sect.  92  (^). 
And  it  was  also  held  that  the  word  "  house  *'  includes  all  that  would 
pass  by  a  devise  of  a  house  (;r). 

Two  semi-detached  villas  under  one  continuous  roof  have  been 
held  by  Lord  Cairns,  C,  and  James,  L.  J.,  reversing  Malins,  V.-C,,  to 
be  separate  houses,  although  their  party-wall  was  so  ineffective  that 
the  pulling  down  of  one  villa  would  render  the  other  uninhabitable, 
on  the  ground  that  fur  all  practicable  purposes  they  were  separate 


Pulling  V.  fxitt- 
dofl,  Vhathnm, 


Totnliop. 
JifdiJin  \\  Metro- 

ofWorkM, 


Meadow  01)  other 
aideorroiiU. 


mdh*H4 


Stfiul-detmcluMl 
vUlM. 

bftxm  fU  Co. 


(j)  Ffrtjuimth  V.  London^  Brifjhtvn  and 
South  CuiiM  IL  Co.,  33  L.  J.,  Cb.  2ii ;  8 
J*  T.  718  ;  9  L,  T,  134  ;  ,33  H«av.  103. 

{()  Piitlimj  V.  Lomlrtty  Chatiuim  and 
Dover  n,  Co.,  33  L.  J.»  Cb.  505. 

27  Ch,  D.  IM  (where  nee  pUji) ;  32  W,  K. 
U7«  ;  iJl  1-  T.  7(J2. 

IX)  iy^'iditt  \\  MHroiadHan  Board  qf 
Ht/rk$,  31  L.J.,  Cb.  mO. 


(i/)  Si<!€le  V.  Midfatid  B,  Co.,  U  R.,  1 
Ch.  275;  14  L.  T.  3,  lint  sev  StiUfr  v. 
Metropoliian  iJistriH  II,  Co.,  L.  It.,  8  En. 
432.  * 

(z)  See,  therefore,  Smiik  v,  Rid<fica^^ 
35  L*  J.,  Ex.  1&8,  m  the  Excbc^iuer  Charii- 
b«r.  As  to  what  possett  ai  coiiitnou  U^v 
by  a  cotivcynncc  of  a  hoiise,  6(»e  iW  v, 
Vhrke,  L.  It.,  9  Q.  B,  565. 
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Det«nu!natinn 
by  jury  of  riglit 
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only. 


residences  (a) ;  but  two  houses  used  as  one  with  internal  communica- 
tion for  one  business  have  been  held  to  constitute  one  house  (6). 

It  will  have  been  observed,  that  the  decisions  of  learned  judges 
upon  the  meaning  of  the  words  "part  of  a  house"  have  been  frequently 
reversed.  It  is  in  fact  impossible  to  frame  a  definition  which  will 
exactly  satisfy  the  92nd  section.  All  that  can  be  said  is,  that  in  case 
of  doubt,  the  Court  is  more  likely  to  lean  against  the  company  than 
in  their  favour,  and  that  the  question  is  one  more  of  fact  than  of 
law  (c). 

Modern  special  acts  not  unfrequently  leave  the  question  whether  a 
company  must  take  part  of  a  house  or  the  whole  of  it  to  bo  deter- 
mined by  a  jury,  by  virtue  of  the  following  clause  or  a  similar  one: — 

Kotwithstanding  any  terms  contained  in  a.  22  of  the  Land  Clauses  Act,  the 
company  may  take  a  portion  of  the  lands,  buildings,  and  manufactories  com- 
prised in  the  schedule  hereto,  without  being  compelled  to  take  the  whole,  if  such 
portions  can  in  the  judgment  of  the  jury,  arbitrators,  or  other  authority  asses- 
sinff  or  determining  compensation  under  the  act  be  severed  from  such  properties 
without  material  detriment  thereto  '*  (rf). 


Landowner 
cannot  compel 


Description  of 
the  preinisea. 


A  landowner,  part  of  whose  house  is  taken,  cannot  under  sect.  92 
comMiiy'to'toke  compcl  the  compauy  to  take  any  portion  beyond  what  it  requires 
leas  than  the  whole  (e). 

In  requiring  the  whole  to  be  taken,  the  landowner  need  not  state 
whether  he  makes  his  claim  on  the  ground  of  the  premises  being  a 
"  house,"  or  a  "  building,"  or  a  "  manufactory,'*  he  may  describe  the 
premises  without  such  particulars,  e.g.,  as  "  land  occupied  and  used  in 
the  business  of  a  merchant  and  manufacturer"  (/),  or  by  metes  and 
bounds,  or  by  sending  a  plan  with  his  notice  {<]). 

Where  a  railway  company  gives  notice  to  treat  for  ixivl  of  any 
premises,  a  landowner  does  not,  by  negotiating  for  sale  of  part,  pre- 
clude himself  from  afterwards  insisting  on  his  right  to  compel  the 
company  to  take  the  \vhole  under  sect.  92 ;  and  when  once  he  has 
given  his  notice  in  reasonable  time,  the  company  cannot  take  pos- 
session Qi), 


BfTect  of  negotia- 
tion for  part. 


(a)  ffarrie  v.  South  Devon  R,  Co.,  32 
L.  T.  1 ;  reversing  31  \u  T.  424. 

ib)  Siegenberg  v.  Metropolitan  District 
R.  Co.,  49  L.  t.  554 ;  32  AV.  R.  833,  i)er 
Bacon,  V.-C. 

(c)  It  has  been  said  that  ''the  rcbult 
of  the  cases  seems  to  establish  that  what 
is  necessary  for  the  convenient  use  and 
occupation  of  the  house,  but  not  what  is 
subsidiary  to  the  personal  use  and  enjoy- 
ment of  the  occupier,  falls  within  the 
statutory  meaning  of  the  word  *  house.'  " 
Dart  on  Vendors  and  Purchasers,  vol.  i. 

6213,  A.D.  1875.     13y  the  Metropolitan 
istrict  Railway  Act,  1875,  38  &  39  Vict. 
V,  ccviii,  s.  24,  vaults  under  streets  are  not 


"parts  of  houses"  within  s.  92  of  the 
Lands  Clauses  Act. 

(rf)  See  Morrison  v.  Great  Eastern  R. 
Co.,  53  L.  T.  384. 

(e)  Pulling  v.  London,  CluUham  and 
Dover  R.  Co.,  33  L.  J.,  Ch.  505. 

(/)  Richards  v.  Swansea  Improvement 
Co.,  9  Ch.  D.  425;  38  L.  T.  832:  26 
W.  R  7C4-C.  A. 

{g)  lb.,  per  James,  L.  J.,  9  Ch.  D.  at 
p.  433. 

(h)  Gardner  v.   Charing  Cross  R.    Co., 

31  L.  J.,  Ch.  181  ;  S.  C,  2  J.  &  H.  24G. 
See  also  Gibson  v.  Hammersmith  R.  Co.. 

32  L.  J.,  Ch  337. 
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Trh<?ic, 


Wttbdravjil  hy 
couulcr-iiofcice. 


If  the  company  proceed  to  treat  for  a  pari  only  ia  contravention  of  ;^'J"JJ^\*y.,''t^^ 
stict.  92,  the  party  interested  should  give  the  company  notice  that  he  J'^jl^ ukc'tiie 
requires  thetn  to  take  the  whole,  their  assent  to  which  will  constitute 
the  relationship  of  vendor  and  purchaser  (?'),  but  he  may  not  apply 
for  a  mandamus  to  compel  them  to  do  so,  because  in  that  case  the 
company  may  abandon  their  intention,  and  refuse  to  take  any  'part 
of  the  premises.  Nor  may  a  mandamus  go,  as  to  that  part  only  of 
the  land  in  respect  of  wliich  the  notice  has  been  given  by  the 
company  (k). 

It  18  well  settled  that  cases  under  sect  92  afford  an  exception  to 
the  general  rule,  and  the  company  may  withdraw  their  notice  (/). 
They  may  do  so  even  after  giving  uutice  of  their  intention  to  apply 
to  the  Board  of  Trade,  under  sect.  SG  of  the  Railway  Companies 
Act.  1867,  for  the  appointment  of  a  surveyor  to  value  the  whole  of 
the  premises  {my 

Where  there  had  been  an  agreement  to  sell  "part "  of  a  wharf  to 
a  company,  and  tlie  company  notwithstanding  gave  a  notice  to  treat 
for  part,  which  was  followed  by  a  counter-notice  in  respect  of  the 
whole,  it  was  held  that  the  notice  to  treat  given  by  the  company  was 
no  waiver  of  the  agreement,  and  that  the  counter-notice  could  not  be 
proceeded  upon  {v}.  A  company  entering  upon  a  supposed  consent 
of  a  tenant  which  has  not  been  really  given  can  of  course  be  restmined 
by  injunction  (o). 

The  Lands  Clauses  Act  aho  contains  the  following  provisions  with 
respect  to  small  portions  of  intersected  land. 

By  sect.  93,  if  any  lands,  not  situate  in  a  town  (p),  or  built  upon^ 
shall  be  so  cut  through  and  divided  by  the  works  as  to  leave,  either 
on  both  sides  or  on  one  side  thereof,  a  less  cpiantity  of  land  than  lialf 
a  statute  acre,  and  if  the  owner  of  such  small  parcel  of  land  require 
the  promoters  to  purchase  the  same,  along  with  the  other  land 
required  by  them,  tliey  are  bound  to  purchase  the  same,  unless  tlie 


riit«rMcclo<]i 


(0  Schmmje  v,  Ij^mhm  a  fid  Black tmll 
M,  Vo.,  24  U  J.,  Cli,  405. 

[k)  Ji.  V.  Loudon  and  ^S'oufh  Wc^lrni  lu 
Co.,  5  RaiUr.  Pas.  669  ;  1?  U  ,1.,  Q.  IL 
32«;  12  Q.  J3.  775. 

(0  A'i'ny  V.  IVyKomfjt  iL  Ci/.,  29  L.  J., 
Clu  4<J2  ;  28  Ikjiiv.  ini. 

(ml  (JfirtHon  V,  V/urJthii'€  Linr.t  Cont- 
miUcf,  L.  K..  19  E4.  83  ;  44  U  J.,  Ch. 
?5,  fliiilinglli»*liin;^  Mfunon  v.  Lmtdon, 
Ch'tth'Jihi  intd  JJoirr  H.  6V.,  L.  U.,  7  E<|. 
64<l»  on  the  gioiuid  that  in  thnt  c«*e  a 
'  creo   (L.   ](.,   6    F^].    loi)   ]u\d  plraiily 

llctl  ihat  tlie  company  musi  taikf  tlio 

i$i)  Smdli^  Ikvmi  Shipjihtg  Co.  v.  Metro- 
i^lilntt  B*yird,  W.  N.  187«,  ji,  167. 
(a)  See  Sotcici'  v.  G,  N.  A.  Co,,  W.  X. 
.  ^.  2U8. 


(p)  The  word  "town"  means  o  collec- 
tion of  i  nimbi  ted  buusea  so  near  to  t^nvh, 
otbcF,  that  tliey  mny  reason  ably  hn  said  to 
Ix'  coDlimioo?,  and  the  tt'nn  would  include 
u  Bpuco  of  open  groniid  smrouudcd  by 
cotitiimous  hoiiwps,  tmd  also  opfii  »irjeeH 
OL<iiijded  as  mere  acccsiiovics  to  sncli  houses, 
al  though  not  s*o  hiirroiindt^d.  8t.'c  Lord 
VariiujUiti  V.  jyycombf'  12,  Co.,  L,  R.,  3 
Ch.  377,  approved  by  the  Hcnt«o  of  Lords 
iJi  I.  ,t  S,  tr.  li,  ViKW  ntnrkmarr,  L.  R,. 
4  H.  L.  (JIU  ;  \{)  W.  \\.  30r»,  Holb  Ihc^ 
cases  were  de^:ided  on  f»i»ct.  123,  which  nsi'a 
vfry  wjiiihr  wrtnls  tn  thf»8i»  of  sect.  t*3. 
See  also  KUkftl  v.  South  Ik  von  JL  To,,  2 
Kxoh.  72ft,  dcdded  on  sect.  U  of  the 
Haitmravsi  Clause.^  Act*  1S45  }  amt  JL  v. 
Cotlle,  '16  Q.  B.  412  (a  turnpike  ri^d 
case). 
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4.  What  mng  lie. 

taken;  '* Part" 

qfa  Home, 


Company  may 
insist  on  pnr- 
cliase  of  inter* 
aectcdland 
where  expense 
of  comniunica< 
tion  excee<ls 
value. 

SeetM. 


owner  thereof  have  other  land  adjoining,  into  which  the  same  can  be 
thrown,  so  as  to  be  conveniently  occupied  therewith  ;  and  if  such 
owner  have  any  other  land  so  adjoining,  the  promoters  must,  if  so 
required  by  the  owner,  at  their  own  expense,  throw  the  piece  of  land 
so  left  into  such  adjoining  land  by  removing  the  fences  and  levelling 
the  sites,  and  by  soiling  the  same  in  a  sufficient  and  workmanlike 
manner. 

By  sect.  94,  if  any  such  (q)  land  is  so  cut  through  as  to  leave  on 
either  side  of  the  works  a  piece  of  land  of  less  extent  than  half  a 
statute  acre,  or  of  less  value  than  the  expense  of  making  a  bridge, 
culvert,  or  such  other  communication  between  the  land  so  divided,  as 
the  promoters  are  compellable  to  make,  and  if  the  owner  of  such 
lands  have  not  other  lands  adjoining  such  piece  of  land,  and  require 
the  promoters  to  make  such  communication,  the  promoters  may 
require  such  owner  to  sell  to  them  such  piece  of  land.  And  any 
dispute  as  to  the  value  of  such  piece  of  land,  or  as  to  what  would  bo 
the  expense  of  making  such  communication,  shall  be  ascertained  as 
in  cases  of  disputed  compensation  ;  and  on  the  occasion  of  ascertaining 
the  value  of  the  land  required  to  be  taken  for  the  purposes  of  the 
works,  the  jury  or  the  arbitrators  must,  if  required  by  either  party, 
ascertain  by  their  verdict  or  award,  the  value  of  the  severed  piece  of 
land,  and  also  what  would  be  the  expense  of  making  such  communi- 
cation. 

It  has  been  held  that  the  railway  company  are  not  liable  to  the 
costs  of  an  inquiry  under  this  section  (r). 


5.  Kotice  to  Treat. 

The  company  are 
to  give  notice 
that  they  are 
willing  to  treat 
for  the  purchase 
of  lands,  and  as 
to  comi)ensation. 

L.  C.  Aft,  8.  18. 


5.  The  Noilce  to  Treat. 

Having  thus  seen  wliat  lands  may  be  taken,  and  when  the 
compulsory  powers  may  be  exercised,  we  arrive  at  sect.  18,  which 
enacts  that  when  the  company  shall  require  to  purchase  or  take  any 
of  the  lands  which  by  the  acts  they  are  authorized  to  purchase  or 
take,  they  shall  give  notice  thereof  to  all  the  parties  interested  in 
such   lands  («),  or  to  the  parties  enabled  by  the   acts  to  sell   the 


'  (7)  These  wonls  refer  to  intcrsecteil  land 
generally,  as  mentioned  in  the  hoadinf?  to 
scut.  93.  and  are  not  confined  to  land  sitmto 
in  R  town.  En-stcni  Counties^  tir.  Ji.  Co, 
V.  MnrHagc,  9  H.  L.  C.  32  ;  31  L.  .1., 
Ex.  73,  overruling  the  judgment  in  the 
Exch.  Ch.,  27  L.  J.,  Ex.  185 ;  2  H.  &  X. 
649. 

(r)  Cohh  V.  Mitl  Wahs  Ji.  Co.,  35  L.  J., 
Q.  B.  117;  7  H.  &  S.  267. 

{s)  If  the  company  have  given  notice  to 
treat  to  any  one  j»erson  they  arc  bonnd  to 


jmrrhase  his  interest,  though  thoy  may 
liave  given  no  notice  to  the  othor  persons 
interested  in  the  promises.  3forf/ft)i  v. 
MftrojmlUmi  n.  Co.,  L.  R.,  4  V.W  97. 
E<iuitable  mortgagees  are  cntitle^l  to  notice, 
Martin  v.  lAyndon^  Chatham  and  Jforn-  /*. 
Co.,  35  L.  J.,  Ch.  795  ;  L.  R.,  1  Ecp  \\:,. 
And  so  is  a  tenant  who  has  an  rqiiitaMo 
lien  on  premises  in  respect  of  huihlings 
erected  by  him.  llogcrs  v.  HuU  Dock  Co.. 
34  L.  J.,  Ch.  165. 
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Noifco  to  trcal. 


Benrice  of  natic« 
bo  treat. 


ie(l\  or  such  of  the  said  parties  as  nhall,  after  diligent  iDt]uiiy,  he 
known  to  the  company,  and  hy  sucli  notice  shall  demand  from  such 
parties  the  particulars  of  their  estate  and  interest  in  such  lauds,  and 
of  the  claims  made  hy  them  in  re5?pect  thereof ;  and  every  such  iiotico 
shall  state  the  particulaiii  of  the  lands  so  required^  atid  that  the  com- 
pany are  wilUng  to  treat  for  the  purchase  thereof,  and  as  to  the 
compensation  to  be  made  to  all  parties  for  the  damage  that  may  be 
eiistained  by  ihem  by  reason  of  the  execution  of  the  works  (it). 

The  notice  to  treat  should  state  accurately  the  quantities  and 
situation  of  the  lands  required  for  the  railway  works  ;  and^for  greater 
security,  a  plan  is  generally  annexed  to  the  notice  (.i*),  or  reference  if! 
made  to  the  parliamentary  plan  deposited  at  a  specified  place  (ij).  If 
any  mistake  is  made  on  the  face  of  the  plan,  the  company  Avill  be 
uoable  to  enter  on  any  lands  which  maybe  omitted  (2). 

By  sect,  19  the  notice  must  be  served  personally,  ov  left  at  the  usual 
place  of  abode  of  the  party  to  be  sei-ved,  if  any  such  can,  after  diligent 
inquiry,  he  found,  '*  and  in  case  any  such  parties  shall  be  absent  from 
the  United  Kingdom,  or  cannot  he  found  after  diligent  inquiry,  shall 
also  be  left  with  the  occupier'*  of  the  lands,  "or  if  there  he  no  such 
occupier,  shall  be  affixed  upon  some  conspicuous  part  of  such  lands*'* 
This  section  must  be  strictly  complied  with.  It  is  not  enough,  for 
instance,  to  serve  the  occupier/thougli  the  owner's  agent,  if  tlie  owner 
can  be  found  (a) ;  and  it  hvM  been  said  tliat  an  irregularity  in  service 
by  serving  the  occupier  only  just  before  the  expiration  of  the  com- 
pulsory powers,  cannot  he  wai^'cd  by  the  owncr*s  accepting  the  notice 
after  the  expiration  of  such  powers  (aK), 

By  sect  21,— 

**  If  far  21  ditys  Jifter  tli<?  service  of  such  notice,  aiiy  such  party  slmll  f.iil  to 
irtAt^  the  [>articiiIjLr8  «"f  his  clnmj  in  respect  of  any  such  land,  or  to  treat  witli  tlio 
promoters  of  the  iniderhikini^  in  respect  tliereof,  or  if  such  jiai-ty  and  the 
company  ahall  not  agree  as  to  the  nrnotuit  of  the  compel isatiou  to  be  paid  by  the 
oompiuiy  for  the  interest  in  such  L-inds  belonging  to  swch  party,  or  which  he  13 
by  thi«  or  the  special  act  enabled  to  sell,  or  for  any  damage  that  may  be  sustained 
hy  him  by  reason  of  the  execution  of  the  works,  the  ainonnt  of  such  compensation 
ahftU  be  settled  in  the  inauaer  hereinafter  provided  for  aettling  csa&n  of  disputed 
coiupensatiou  *'  {h). 

A  notice  to  treat,  when  given,  cannot  be  revoked.     There  is  no  Eifcctofaoticr, 
locus  2}<eni(entiiV  (r).     To  a  certain  extent  and  for  ceitain  purposes  the 


tr  t4trU<>s  hit  to 
trcM  or  (In  not 
nffrm  with  c>>iM' 
j*any,  tbc  ooni- 
[wusatioTi  to  lie 
w-ttlcU  a-H  RfUr 

.Sect.  21. 


(/)  Sec  »ect  2  of  this  Chapter* 

(11 J  So€  farms  of  Koticta,  vol.  II.,  lit. 
Forms, 

(r)  S'inia  v,  Cmnmcrcial  II.  Co,,  4  My. 
k  U  124  ;  I  Ilfiiln'.  Caa,  UJ. 

(y)  8i!K  the  form,  toL  II. »  lit  Ftn^n*. 

it)  Sec  Knup  V.  Lumion  and  Brinhtnii 
/?,  Co. ,  1  Hailvr.  Vns.  405.  As  to  how  I'ar 
tho  notice  i^honld  ngtoe  with  dcpobit<d 
pUriH,  sec  Doicfintji  v.  Ponlt/pmlt  (t.'>  /i'. 
Co.t  L.  \tf  18  E.|.  7H  ;  43  L.  J,,  Ch.  101  ; 


CofportiiioH  of  IlH*hhi*Hfitld  V.  Jttcomh, 
L.  It,  10  Ch.  9% 

{a)  Sh^ph^nf.  v,  Corpurfffwn  0/  Xonricft, 
L.  R,,  30  Ch.  n,  55a  ;  54  L  J.,  Ch.  1050 ; 
53  L.  T.  251  ;  33  W.  If.  841,  per  North,  J. 

{an)  Ih. 

[b)  Thu  mode  of  proceeding  to  asecrtain 
the  aiimutit  of  di»|aiU-d  com  [sensation  is 
the  Ruhject  of  Chapter  VL 

(r)  ;/.  V.  tfumjrrfofd  Marlrl  Co,,  4  K 
k  Ad   327  ;  Sfrr^r  V.  Corjtoraiion  of  Liter* 
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CHAJ>.  IV. — PtTRCHASE  OP  LANDS. 


5.  NotieetoTrmt. 


Nnticd  to  trent  is 
not  contract 


RcHtrietion  of 
rights  of  land- 
owner. 


relative  situations  of  vendor  and  purchaser  are  created  by  giving  the 
notice.  But  the  notice  to  treat  does  not  itself  constitute  a  contract, 
nor  entitle  the  company  to  specific  performance.  This  was  decided  in 
Haynes  v.  Haynes  {d).  In  that  case  a  testator  devised  several  free- 
hold houses  to  his  children  specifically.  After  the  date  of  the  will 
a  notice  to  treat  in  respect  of  the  houses  was  served,  but  no  step  was 
taken  under  it  during  the  lifetime  of  the  testator.  Kindersley,  V.-C, 
after  an  elaborate  review  of  the  numerous  authorities,  held  that  the 
notice  to  treat  did  not  operate  as  a  conversion  of  the  houses  into  per- 
sonal property.  But  where  the  notice  to  treat  is  acted  on  by  the 
landowner,  as,  for  instance,  if  the  landowner  should,  even  verbally, 
appoint  a  surveyor  and  agree  to  a  price,  the  notice  constitutes  a  con- 
tract, notwithstanding  the  requirements  of  the  Statute  of  Frauds  (/?). 
Where  the  purchase  and  compensation  money  are  fixed,  equity  will 
treat  the  conversion  of  the  land  into  mone}^  as  complete  (/),  and  an 
action  for  specific  performance  may  be  maintained  by  the  land- 
owner ((/).  The  doctrine  that  the  notice  to  treat  of  itself  will  entitle 
the  landowner  to  a  decree  for  specific  performance  against  the  com- 
pany (h)  cannot  now  be  taken  to  be  law  (/).  But  it  seems  that  the 
owner's  power  of  dealing  with  his  property  is  concluded  when  the 
notice  to  treat  is  served.  Any  interest  which  he  may  create  after  the 
service  of  the  notice  is  not  the  subject  of  compensation  (i),  and 
he  will  be  restrained  from  selling  the  property  by  auction  (/). 
Where,  however,  there  is  great  delay  in  proceeding  on  such  notices 
they  will  be  considered  as  abandoned  {m) ;  as,  whatever  may  have 
been  the  case  formerly,  the  modern  rule  of  equity  requires  parties  to 
be  prompt  in  seeking  the  assistance  of  the  Court  in  actions  for  specific 
performance.     Where  a  notice  was  given  which  stated  that  the  com- 


pool,  7  K  k  S.  261.  There  is  an  excep- 
tion to  this  rule  in  cases  coming  within 
sect.  92.     See  sect.  4  of  this  chapter,  ante. 

(fi)  1  Dr.  &  Sm.  426  ;  30  L.  J.,  Ch.  578, 
A.T).  1861.  Sec  further,  Sjxirrow  v.  Ox- 
fonf,  tL'C.  n.  Co.,  21  L.  J.,  Ch.  731  ;  Mid- 
land R.  Co.  V.  Osicin,  3  Railw.  Cas.  497  ; 
Marquis  of  SaUsbnnj  v.  Urcat  Northern 
R  Co.,  21  L.  J.,  0.  b.  185  ;  17  Q.  H.  840; 
Burkaishaw  v.  Birmingham  and  Oxford 
Junction  IL  Co.,  .5  Exch.  475  ;  Edinburgh 
and  Dandce  II.  Co.  v.  Levcn,  1  Alnrq.  284; 
Stone  V.  Commcrcinl  R.  Co.,  1  Railw.  Cas. 
375  ;  4  Myl.  &  Cr.  122 ;  Inge  v.  Binninq- 
ham,  <{c.  R.  Co.,  1  Sni.  &  G.  347  ;  3  Do 
Gex,  M.  &  G.  658  ;  Pinchin  v.  London  ami 
hlarkwall  R.  Co.,  1  K.  &  J.  36  ;  5  De  Gex, 
M.  &  G.  851.  When  a  va nance  will  not 
bar  the  claimant,  sec  Walker  v.  London 
and  Blackwall  R.  Co.,  3  Q.  1^.  744. 

(c)  Watis  V.  }Faits,  L.  R.,  17  Ya[.  217, 
per  Hall,  V.-C,  distinguishing  Haynes  v. 
Haynes,  and  following  £x  parte  Hawkins, 


13  Sim.  569. 

(/)  Re  jrootf4jn,  1  N.  R.  193. 

ig)  Regent's  Canal  Co,  v.  Ware,  23  l3ear. 
575  ;  26  L.  J.,  Ch.  566  ;  Mason  v.  Stokes 
Bay  Pier  and  R.  Co.,  32  L.  J.,  Ch.  110  ; 
Harding  v.  MetrojwUtan  R.  Co.,  L.  K.,  7 
Ch.  154:  41  L.  J.,  Ch.  371. 

(/<)  Walker  v.  Etstern  Couniies  R.  Co  , 
6  Hare,  095,  A.  p.  1848  ;  Smith  v.  Jfublin 
and  Bray  Co.,  3  Ir.  Cli.  R.  225,  a.i>. 
1853. 

(0  See  per  Kindersley,  V.-C,  in  Haynes 
V.  Haynes,^  1  Dr.  &  Sm.  at  p.  456.  The 
landowner's  remedy  is  by  mandamus  to 
the  company  to  proceed  upon  their  notice. 

{k)  Rr  Manfhhunc  Improvement  Art, 
L.  R.,  12  Eq.  389. 

(/)  Metropolitan  R  Co.  v.  Woodhoiise, 
34  L.  J.,  Ch.  297. 

{m)  Hedges  r.  MetrojH)litan  R.  Co.,  28 
Beav.  109  ;  and  see  Stretton  v.  Great  West- 
ern and  Brentford  R,  Co.,  L.  R.,  5  ('h. 
751. 
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pany  would  require  twenty  perches  of  land,  and,  before  anytbmg 
further  was  done  on  either  side,  they  gave  notice  of  withdrawal  of 
that  notice,  and  that  only  one  perch  of  land  was  required,  it  was 
ruled  that  the  last  notice  was  a  nullity  (//). 

The  riglit  to  compensation  whicli  arises  upon  the  service  of  a  notice  Attichuipnt. 
to  quit  cannot  be  attached  under  the  garnishee  clauses  of  the  Rules 
of  the  Supreme  Court,  Order  XLV.  (o). 

Procedure  upon  the  notice  to  treat  may  be  enforced  both  by  man-  j^^"";J[iJ*"* *^ 
damus  and  by  action  ;  and  if  the  party  to  whom  the  notice  was  given  Action, 
has  taken  other  premises  in  consequence  of  it,  be  will  be  entitled  to 
recover  naore  than  nominal  damages  (p).  And  it  is  no  answer  to  an 
action  for  not  proceeding  upon  the  notice  that  the  capital  has  not 
been  wholly  subscribed,  as  required  by  the  IGth  section  of  the  Lands 
Clauses  Act,  which  makes  such  subscription  a  condition  precedent  to 
the  exercise  of  the  compulsory  powers.  The  notice  to  treat  is  not 
necessarily  an  exercise  of  those  powers,  and  the  Kith  section  is  for  tlio 
protection  of  the  landowner,  not  of  the  company  {q),  neither  is  it  an 
answer  that  the  company  have  no  funds  at  all  (r). 

The  powers  of  the  company  are  not  exiiausted  when  they  liave  F^irUu-r n'tuec 
given  one  notice;  tliey  may  issue  a  second,  and  rcquu'e  additional  aiMitiminiiu.aa. 
lands,  so  long  as  they  be  within  the  limits  of  deviation  («) ;  they  may  Jn  tt*|H«ciof 
even  require  and  purchase,  by  a  second  notice,  minerals  under  lands 
required  and  purchased  under  a  first  notice  not  including  minerals  (t). 

If  ihe  lands  required  are  lu  the  possession  of  a  receiver,  or  of  the  Rm-iver. 
committee  of  a  lunatic,  the  company  should  make  a  special  applica-  funiltu!^ ^'^ °' 
tiou  to  the  Court,  for  if  they  proceed,  without  the  sanction  of  the 
Court,  to  enforce  the  statutory  compulsory  powers,  an  injunction  may 
be  obtained  to  restrain  their  proceedings  («). 


(n)  Taimcff  v.  Lifnn  aind  Ely  R.  Co.^  16 
k  J:,  Ch.  282  ;  4  Railw.  Cas.  til  6. 

(0)  KkkardAon  V-  Eimii,  U  R.,  2  C.  R 
D.  9,  See  also  Howttl  v,  MftropolUan 
IfiMrkt  R.  Ca,  L.  R.,  19  Ch.  D.  (iOS  ;  Til 
U  J.,  Ch.  508  ;  45  L,  T.  707  ;  30  W.  IL 
100|  in  wliich  it  waa  held  by  Chitty,  J., 
that  money  pitid  into  Court  could  not  be 
attached. 

{p)  Moftfan  V.  Mctro].mlUnn  R.  Co.t  L.  R*, 
4  C.  R  97  ;  38  L.  J.,  C\  P.  87,  Ei.  Ch., 
aiHrining  L.  R.,  3  C.  W  553  ;  Fotfarhy  v. 
Metro^KdUnn  R.  Co.,  L.  K.»  2  C.  P.  188. 
The  ii^atie  of  Uie  uiaudamua  ia  diitcrelionftry, 
but  U  not  likely  to  be  Fefus«d. 

{q)  GueM  t.  FctoU  ftnd  Bourmemoulh  R. 
C0,,  U  B,,  5  C.  P.  663  ;  39  L.  J..  C,  P. 

(r)  See  ibv,  nnd  the  remark*  of  Patte* 
son^  J.,  FL  V.  Ctynimissiijntrs  of  JVoods  ami 
_ForcsU,  15  <2.  B.  761. 
-(#)  St*imp$  T,  Birmifufham  and  SUmr 
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VcUhy  M,  Co.,  7  Har<?,  251  ;  17  L.  J.,  Ch. 
431  ;  6  Railw.  Cas.  123  ;  Simpson  Y.  Lan- 
carter  and  CarluU  R.  Co.,  15  Sim.  508  ;  4 
iLdlw.  Caa.  325  ;  WilUanis  \\  South  tVakji 
R.  Co.,  3  De  a  &  S.  354  ;  13  Jur.  US  ; 
Satid  V.  Maidmt  ttttd  Braintrtt  R.  CV,,  0 
Exch.  143;  20  L.  J.,  Ex.  102. 

{1}  ErTiit/ito}%  V.  MdropolUun  Dldrid,  R. 
Co.,  L.  R./19  Ch.  D.  550— C.  A.  ;  L.  J.. 
Ch.  U  L.  T.  443. 

(«)  Re  TayUyf,  6  Rftihv.  Cas.  741  ;  Tink 
V.  Rundif,  10  Beav.  318.  lu  the  cjisc  of 
a  purchase  from  the  committee  of  a  luua- 
tiC|  the  purchftse-money  may  he  jmid  at 
QI1C9  to  the  credit  of  the  limucy,  and  need 
nut  be  paid  into  Court  under  tho  69th 
section  of  the  Lands  Clauses  Act^  1S4.S. 
Re  Milnts,  L,  K.,  I  Ch.  Div.  28.  Fur  in* 
stance  of  investment  of  ptirchasc-inoney  in 
guaranteed  railway  stock»  see  Buckinghav^ 
In  re,  U  K,  2  Ch.  D.  690. 
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5.  Noticf.  to  Trent. 

Waiver  of  notice 
to  treat  by  cou- 
dtict  of  party 
iutcre:ittid. 


Labouring 


Notice  of  taking 
houiies. 


Ancommodaiion 
for  persona  dia> 
placed. 


The  issuing  of  the  notice  to  treat  is  the  foundation  of  the  right 
of  the  company  to  proceed  to  assess  the  compensation  (x)  ;  but  if  a 
party  interested  in  lands  enter  into  negotiations  with  the  company, 
and  agree  to  waive  the  necessary  notice  to  treat,  he  is  afterwards 
estopped  from  taking  the  objection  that  he  never  received  a  notice  (y) ; 
and,  on  the  same  principle,  it  was  decided  that  the  company,  after 
appearing  before  a  jury,  cannot  object  to  an  inquisition  on  the 
ground  that  it  did  not  disclose  that  a  notice  to  treat  had  been  duly 
served  (0). 

Befofe  leaving  this  part  of  the  subject,  it  may  be  well  to  refer  to 
a  general  notice  which  companies  may  sometimes  be  bound,  by  their 
special  acts,  to  give  before  taking  a  certain  number  of  houses  occupied 
by  the  labouring  classes.  The  Standing  Orders  up  to  1884(a)  required 
the  insertion  of  clauses,  of  which  the  following  are  specimens  : — 

*'The  company  shall,  not  less  than  eight  weeks  before  they  take  in  any 
parish  fifteen  houses  or  more,  occupied,  either  wholly  or  iwirtiaUy,  by  persons 
belonging  to  the  labouring  classes  as  tenants  or  lodgers,  make  known  their 
intention  to  take  the  same  by  placards,  handbills  or  other  general  notice  placed 
in  public  view  upon  or  within  a  reasonable  distance  from  such  houses,  and  the 
company  shall  not  take  any  such  houses  until  they  have  obtained  the  certificate 
of  a  justice  that  it  has  been  proved  to  his  satisfaction  that  the  company  have  so 
made  known  their  intention.'' 

"  Before  taking  in  any  parish  fifteen  houses  or  more,  occupied,  either  wholly 
or  partially,  by  persons  belonging  to  the  labouring  classes  as  tenants  or  lodgers, 
who  may  for  the  time  being  be  the  occupier  or  occupiers  of  any  house  or  part  of 
a  house  which  the  company  are  by  this  act  authorized  to  acquire,  the  company 
shall  (unless  the  company  and  such  person  or  persons  otherwise  agree)  procure 
sufilcient  accommodation  elsewhere  at  moderate  rents  for  such  person  or  persons  : 
provided  always,  that  if  any  question  shall  arise  as  to  the  sufficiency  of  such 
accommodation,  the  same  shall  be  determined  by  a  justice  ;  and  the  company 
may,  for  the  purpose  of  procuring  such  accommodation,  appropriate  any  lands  for 
the  time  being  belonging  to  them  or  which  they  have  power  to  acquire,  and  may 
purchase  by  agreement  such  further  lands  as  may  be  necessary  for  such  piiri^osc, 
and  may  on  such  lands  erect  labouring-class  dwellings,  and  may  apply  for  the 
purposes  of  this  section,  or  any  of  them^  any  moneys  they  may  have  already 
raised  or  are  authorized  to  raise  "  (6). 


a.  Notice  of  Claim  6.  The  NoUce  of  Claim. 

When  the  party  claiming  has  received  notice  from  the  company 
requiring  him  to  treat,  he  must,  without  loss  of  time,  determine  on 
the  course  which  he  will  pursue.  He  may,  within  twenty-one  days, 
as  mentioned  in  sect.  21,  state  the  particulars  of   his  claim,  and 


(a:)  R.  V.  Bagahaw,  7  T.  R.  363  ;  R,  v. 
Mayor  of  Liverpool^  4  Burr.  2244  ;  R,  v. 
Trustees  of  the  Norwich  Roads,  5  A.  &  £. 
663. 

(y)  R.  V.  CotnmiUce  for  the  SoiUh  Hol- 
land Drainage,  8  A.  &  K  429. 

{z)  R.  T.  Trustees  of  Swansea  Harbour, 
8  A.  &  E.  447  ;  see  also,  as  to  estoppel  of 
company  by  conduct,  Ljfnch  v.  CowmiS' 


sioncrs  of  Sewers  of  City  of  LoJidon,  L.  R., 
22  Ch.  D.  72. 

(a)*C.*S.  0.  185,  186;  L.  S.  O.  110; 
now  replaced  by  C.  S.  0.  183,  A.  ami 
L.  S.  O.  Ill,  which  dispense  with  these 
notices,  but  require  the  consent  of  certain 
local  authorities. 

(6)  Metropolitan  District  Railway  Act, 
1875,  38  &  39  Vict  c.  ccviii.  ss.  26,  27. 
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adeavoiu"  to  treat  with  the  company  as  to  the  amoimt  of  corapen- 
sation  to  be  paid  to  him  (c). 

This  claim  should  state  correctly  the  nature  of  the  claimant's 
interest  in  the  land,  and  if  ho  be  owner,  any  existing  tenancies  should 
be  specirted  Au  error  in  this  respect  may  be  fatal  to  all  the  subse- 
quent proceedings,  as  will  appear  by  the  following  cases. 

In  one  case  (</),  it  appeared  that  the  claimants,  in  answer  to  a 
notice  given  by  the  company,  stated  that,  as  trustees  under  a  will, 
tliey  claimed  an  estate  and  interest  in  copyhold  lands  and  heredita- 
ments, and  they  claimed  a  certain  sum  as  compensation  for  the  said 
lands  and  hereditaments,  and  appointed  an  arbitrator.  The  com- 
pany, by  a  notice  which  recited  the  claimant's  notice,  appointed  an 
arbitrator  on  their  behalf,  and  an  umpire  being  chosen,  he  made  his 
award,  whereby  he  awarded  that  a  certain  sum  %vas  the  value,  and 
should  be  paid  to  the  trustees  *'  for  the  purchase  of  the  fee  simple  in 
possession,  free  from  all  incumbrances,  of  and  in  the  said  copyhold 
lands"  required.  The  Court  of  Exchequer  held  the  award  to  be  bad 
for  uncertainty,  inasmuch  as  it  ought  to  find  the  particular  interest 
of  the  parties,  whether  an  estate  in  fee  or  for  life,  and  the  umpire  had 
neither  valued  the  interest  of  the  claimants,  nor  found  as  a  fact  that 
they  were  entitled  to  the  fee  simple. 

But  where  a  claimant  required  the  company  to  settle  the  amount 
of  compensation  to  be  paid  to  him  "  for  the  fee  simple  in  possession** 
of  laud  in  the  occupation  of  J.  L,,  and  the  umpire  by  his  award  gave 
compensation  for  "  the  absolute  purchase  of  the  fee  simple  in  posses- 
sion of  the  land,  and  also  for  the  immediate  possession  thereof,*'  it 
was  objected  on  behalf  of  the  claimant  that  the  award  assumed  that 
the  claimant  was  in  possession^  and  that  it  was  therefore  bad ;  but  the 
Court  said  the  answer  was,  that  such  assumption,  if  actually  made, 
was  in  the  claimant's  favour  and  to  Ids  advantage,  and  therefore  no 
matter  of  complaint  for  him.  And  further,  that  it  did  not  appear 
clearly  that  any  such  assumption  was  made.  The  expression  **  fee 
simple  in  possession,"  in  the  claim,  was  used  in  contradistinction  to 
fee  simple  iu  reversion  or  remainder.  The  compensation  given  could 
only  be  taken  to  be  in  respect  of  what  was  claimed;  and  if  the  tenants 


l5^oti<?e  of  claim 
should  ntidc 
cinliiiant'a  lute- 
rc&i  ticcurAtdy. 


noqni>iitc8  of 
•  liiliii  under 
L.  C.  Act,  H,  21, 

Nnrth  SUimti- 
thift  R,  Co.  T. 
Landcm, 


Ri  Brnd^inu/* 


(c)  See  ilie  form,  Appendix,  tit  Forms. 

(fO  Korth  StoffoM^hirt  It.  Co.  v.  /^«- 
dmt,  2  ExcIk  235  :  17  L.  J.,  Ex,  350.  A 
notic4>  which  did  not  ini.«^kail  would  bo 
held  good,  Easlhajn  v.  Blackburn  IL  Co,, 
29  L*  J,,  Ex.  199.  In  Camermi  v.  Charing 
Oroaa  n.  Co.,  16  C.  K  N.  S,  430  ;  10  L.  T. 
«S1  ;  33  L.  J.,  C.  l\  313,  where  a  tenant 
under  a  Idasc  for  7,  H  or  21  years  claiiufd 
Bfl  **  txicupitT  •*  sirciplr,  it  was  held  suffi- 
cient, though  Eric,  C.  J.,  said  it  was  the 
barest  notice  thiit  would  pass  muster.    The 


decision  in  liklcU  v.  MHrojioUian  R.  Co*, 
h.  E.,  2  H.  h,  175  (which  overnilcd 
Canm^mis  tii$c\  doc»  not  utfpct  this  point, 
S«f  abo  ffeaUff  v,  7*hnmrjt  ralfri/  H,  Co,, 
34  L.  j;,  q.  h.  62  ;  5  B.  &  S,  769  ;  11 
L.  T.  268,  where  a  notice  that  the  lands 
**RrB  held  by  me  on  lease,"  wit!i  a  cluing 
**  for  the  value  of  my  estate  and  iut^^rcat  in 
tho  snid  lands,'*  was  held  not  snfficient 
uudor  sect.  6S.  But  the  Court,  in  giving 
judgment,  did  not  noUcii  sect  122, 
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6.  Notice  nf  Claim 


Procc€<ling  to 
arbitration  can- 
not l)C  rostrained 
by  ii^unction. 


Claim  should 
apply  to  sAine 
p^enli8;^8  as 
thoM  in  com- 
Iiany'M  notice. 


Clniinant  should 
give  notice  if  he 
n*riulreK  the 
whole  of  his 
promiNcs  to  bo 
t^ken. 

*  Pago  107,  nute. 


had  any  claim  in  respect  of  the  actual  possession  of  the  land,  their 
remedy  was  against  the  company,  and  not  against  the  owner  of  the 
fee  C^). 

The  High  Court  has  no  jurisdiction  to  restrain  a  claimant  from 
proceeding  on  his  claim  before  an  arbitrator ;  the  time  for  deciding  on 
his  title  to  compensation  is  when  he  brings  an  action  to  enforce  the 
award  if  made  in  his  favour  (/);  nor  if  the  company  should  incur 
costs  in  an  arbitration  upon  a  claim  made  without  title,  does  there 
seem  to  be  any  method  whereby  the  company  can  recover  costs  from 
such  claimant  {g). 

Care  should  also  be  taken  that  the  claim  describes  the  same 
premises  as  those  which  are  the  subject  of  the  company's  notice.  Thus 
a  company  gave  notice  to  the  ownere  of  certain  land  to  treat  for  the 
purchase  thereof,  and  the  landowners  thereupon  sent  the  company  a 
notice  stating  that  their  interest  in  the  land  was  particularly  described 
in  a  schedule  of  claim  served  therewith,  and  that  they  claimed  a 
certain  sum  as  compensation  for  the  same,  and  for  damage  sustained 
by  the  execution  of  the  railway,  and  that,  upon  payment  of  such  sum, 
they  were  willing  to  convey  all  their  estate  in  the  said  land,  and  that, 
if  the  amount  were  not  paid,  they  desired  the  matter  to  be  settled  by 
arbitration,  and  required  the  company  to  appoint  an  arbitrator.  In 
the  schedule  of  claim  annexed  to  this  notice  were  included  certain 
pieces  of  land  (not  included  in  the  company's  notice),  which  the 
owners,  under  sect.  93,  required  the  company  to  purchase  as  lands 
severed  by  the  railway,  and  of  less  than  half  an  acre.  The  company 
then  gave  the  landowners  a  notice,  whereby,  after  reciting  their  notice, 
they  appointed  an  arbitrator,  to  whom  was  to  be  referred  the  amount 
of  compensation  to  be  paid  to  the  landowners  "  for  the  purchase  of 
the  said  lands."  The  umpire  received  evidence  of  the  value  of  the 
pieces  of  land,  less  than  half  an  acre,  and  awarded  one  entire  sum 
for  the  purchase  of  the  fee  simple  of  the  land  which  the  company 
required  to  purchase,  and  also  of  the  portions  of  land  which  the 
owners  required  the  company  to  purchase ;  but  it  was  decided  that 
the  award  was  bad,  there  being  no  valid  submission  in  respect  of  the 
last-mentioned  lands  (//). 

If  the  company  give  notice  of  their  intention  to  take  a  part  only 
of  a  house  or  other  building,  in  a  case  where  by  force  of  the  92nd 
section  they  may  be  compelled  to  take  the  whole  of  the  premises,* 
it  is  the  duty  of  the  interested  party  forthwith  to  give  the  company 
notice  that  they  are  required  to  take  the  whole ;  for  sect.  92  is  not 


(e)  Bradshaw's  Arbitration^  12  Q.  B. 
662  ;  17  L.  J.,  Q.  B.  362. 

(/)  London  and  Blackwdll  R,  Co*  v. 
Cross,  56  L.  J.,  Ch.  313— C.  A. 


(<7)  Per  Lindlcy,  L.  J.,  ib. 
(A)  North  StaffordsJiirc  R.  Co.  v.  Wood, 
2  Exch.  244  ;  17  L.  J.,  Ex.  364. 
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imperative  oti  the  company  to  take  the 
requires  tlietn  to  do  so  {i). 


wliobj  unless  the  owner 


If  the  claimant  serve  a  claim  upon  the  company  to  take  the  whole, 
and  fiuch  claim  canoot  be  supported,  the  acceptance  by  the  company's 
solicitors  of  the  bad  counter-notice  contaiiuug  such  claim  does  not 
bind  the  company  (A'). 

We  will  now  aasume  that  the  party  interested  in  the  lands  gives 
no  notice  to  the  company,  and  takes  no  step  to  treat  under  sect  21 : 
in  such  a  case,  the  company  are  authorized  to  deal  with  the  case  as 
one  of  disputed  compensation* 

As  to  disputed  compen.satiou,  sect.  22  enacts,  that  if  no  a.greemcnt 
be  come  to  between  the  company  and  the  parties  able  to  sell,  as  to  the 
value  of  the  lands,  and  if  the  compensation  claimed  do  not  exceed 
50/,,  the  same  shall  be  settled  by  two  justices (/).  The  mode  of  doing 
this  is  pointed  out  by  sect.  24  {m). 

By  sect.  23,  if  the  compensation  claimed  or  offered  in  any  such 
case  exceed  50/, ^  and  if  the  party  claiming  compensation  desire  to 
have  the  same  settled  by  ailiitration,  and  signify  such  desire  by  notice 
in  writing  to  the  company,  before  they  have  issued  their  warrant  to 
the  sheriff*  to  summon  a  jury  in  respect  of  such  lands,  stating  in  such 
notice  the  nature  of  the  interest  and  the  amount  of  the  compensation 
claimed,  the  same  shall  be  so  settled  accordingly ;  but  unless  the 
party  claiming  compcnsatiou  signify  bis  desire  to  have  the  question 
of  such  compensation  settled  by  arbitration,  or  if  when  the  matter 
shall  have  been  referred  to  arbitration  the  arbitrators  or  their  umpire 
shall  for  three  mouths  have  failed  to  make  their  or  his  award,  or  if  no 
_|inal  award  shall  be  made,  the  question  of  such  compensation  shall  bo 
Bttled  by  the  verdict  of  a  jury  («), 

Sect  38  requires  the  compjiny  to  give  the  party  ten  days*  notice 
of  their  intention  to  summon  a  jury  to  assess  the  compensation,  and 
the  notice  must  also  state  what  amount  of  compensation  the  company 
are  willing  to  pay, 

Oo  the  receipt  of  this  notice,  the  party  who  claims  compensation 
has  ten  days  allowed  him  to  determine  whether  he  will  accept  the 
oflfer  made  by  the  company,  or  not ;  and  if  he  determines  to  decline 
the  offer,  he  may  declare  his  desire  that  the  amount  of  the  conipen- 
sation  shall  be  assessed  by  arltitrators,  and  not  by  a  jury;  for,  as  wo 
have  seen,  by  sect*  23j  the  party  who  claims  compensation  has,  in 
aU  cases,  the  option  of  having  the  amount  of  it  (if  it  exceeds  50/.) 


An  tr»  tlt^pnW 
CuitijxeniiitUiju. 


ito  nmrXUMi  by 
JjU«tioe!i. 

St'ct.  22. 


Atwvc  WW.  t..  1*0 
riottli^l  by  orbi* 

at  o^iiiinj  of 
c  I  ail  mint. 

SwiLiMl. 


Notice  rtf  Uip 
JiiJT* 
Sect  as. 


C1uicu»nL  Timy 
trutbu. 


(i)  Sparrow    ▼.    Qj-ford   and    H^olvcr- 
'   -  "  Co,,  2  De  G..  M,  ^  O.  94. 

well    V.    London    and    Souih 
'h  .^,.  .;:  Co,,  U  L.  j;,  Cb.  565,  per 


Kay.  J. 
(0  8  &  9  Vict,  c,  18,  B.  2%  ToL  IL 
(m)  See  as  to  this,  jKJst,  Clinp,  Yl, 
{n)  8  &  9  Vict.  c.  IS,  «.  23,  vol.  H. 
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fl.  NoHee(^ciaim  asscssed  by  arbitrators,  provided  he  gives  the  company  notice  thereof 
in  due  time.  If,  therefore,  the  party  be  desirous  of  referring  the 
question  of  compensation  to  arbitration,  he  must  take  care  to  serve 
a  notice  on  the  company,  stating  such  to  be  his  desire,  before  the 
expiration  of  ten  days  from  the  day  when  he  received  the  company's 
notice  of  their  intention  to  summon  a  jury.  After  that  period  has 
elapsed,  the  company  are  authorized  to  issue  their  warrant  to  summon 
a  jury(o);  and  if  the  warrant  is  once  issued,  it  will  be  too  late  to 

compwiy  cannot  require  the  appointment  of  arbitratoi-s.    It  is,  however,  to  be  observed 

tion.  that  the  company  have  no  option  to  require  that  the  compensation 

shall  be  assessed  by  arbitrators  ;  they  can  only  issue  a  warrant  to  the 
sheriff,  after  having  given  the  notice  required  by  sect.  38. 

interaitonpar.  Interest  at  four  per  cent,  on  the  purchase-money  is  payable  from 
the  date  of  the  award  or  verdict,  not  from  the  date  of  the  company 
entering  into  possession.  This  was  held  in  a  case  where  a  reversion 
was  assessed  by  a  jury,  subject  to  short  tenancies,  until  the  expiration 
of  which,  the  company  not  having  treated  with  the  tenants,  possession 
could  not  be  taken  (p). 


7.  Entry  nnder         7.  Eutry  befovs  Purchose-Money  aaceiixiined,  under  Sect  85 
Sect.  86.*  of  tlie  Lands  Clauses  Act. 

Reserving  for  future  consideration  the  mode  of  assessing  the 
amount  of  disputed  compensation  before  the  different  tribunals  (j), 
we  may  observe  that  all  the  steps  we  have  hitherto  pointed  out  are 
applicable  to  cases  wherein  the  company  may  not  desue  to  obtain 
possession  of  lands  to  be  purchased  or  permanently  used,  until 
after  the  purchase-money  and  compensation  are  ascertained,  and  the 
amount  paid  or  deposited  in  the  Bank. 

.We  must  now,  however,  turn  to  a  very  impoitant  class  of  cases 

of  frequent  occurrence, — i  e.,  cases  where  the  company  have  given  a 

notice  to  treat,  but  desire  to  enter  on  the  lands  before  the  amount  of 

the  purchase-money  and  compensation  to  be  paid  is  ascertained ;  and 

this  will  necessarily  lead  us  to  notice  other  cases,  where  the  company 

Company  may      have  taken  lands  or  injuriously  affected  them  by  their  works,  without 

iSnda  tefo^re  ^    any  notico, — and  without  having  previously  made  satisfaction  to  the 

UMS^Kwd.*^**      parties  entitled  to  receive  compensation.     It  will  be  convenient  to 

state  the  clauses  in  the  acts  which  relate  to  both  these  matters,  before 

we  offer  any  observations  on  the  numerous  decisions,  and  it  will  be 

(o)  Ibid.  Eq.  93,  post,  note. 

\p)  Eccleshill  Local  Board,  In  re,  L.  R.,  {q)  Chap.  VI.  **  On  the  Mode  of  assess- 

13  Ch.  D.  365.    As  to  interest  under  s.  85,  ing  Compensation,"  post, 
see  Jthy8  v.  Dare  Valley  K  Co.,  L.  R.,  19 


SECT*  7.— ENTRY   UKDER  L.  C.  ACT,   SECT.   85, 

seen  that  the  Consolidation  Act  is  so  framed,  an  to  make  it  essential 
tbafc  botli  siibject^s  should  be  considered  together. 

With  respect  to  the  entry  upon  lands  by  the  company:  By  sect.  84  aaixMsa  reiatiiig 
it  is  enacted,  "that  they  shall  not,  except  by  consent  of  the  owners  ia»*J«- 
and  occupiers,  enter  upon  any  htn((s(r)  tvklch  shall  he  required  to  he  ^  c?.  Aet,i.a4. 
purchased  or  permanently  used  (s)  for  the  purposes  and  under  the 
powers  of  the  acts,  until  they  shall  either  have  paid  to  every  party 
having  any  interest  in  such  lands  (t)  or  deposited  in  the  Bank,  in 
the  manner  herein  mentioned  (?/),  the  purchase -money  or  compensa- 
tion agreed  or  awarded  to  he  paid  to  such   parties  respectively,  for 
their  respectivu  int<jrest  therein  ;  provided  alwm/8,  that  for  the  pur-  F<ir  i>iin>™«»' "f 
pose  merely  of  surveying  and  taking  levels  of  such  lands,  and  of  «t  i^^^  "tit  ihie. 
prubiog  or  boring  to  ascertain  the  nature  of  the  soil,  and  of  setting 
out  the  line  of  the  works,  it  shall  be  lawful  for  the  company,  after 
giving  not  less  than  three  nor  more  than  fourteen  days*  notice  to  the 
owners  or  occupiers  thereof,  to  enter  upon  sucli  lands  without  previous 
consent;  making  compensation  for  any  damage  thereby  occasioned  to 
the  owners  or  occupiers  thereof"  (lO* 

Sect.  76  provides,  that  if  the  o>\iier,  on  tender  of  the  purchase- 
money  or  compensation,  either  agreed  or  awarded  to  be  paid,  refuse 
to  accept  the  same,  or  fail  to  make  out  a  title  to  the  satisfaction  of 
the  company ;  or  if  he  refuse  to  convey  the  lands  as  directed  by  the 
company ;  or  if  he  be  absent  fi'om  the  kingdom,  or  cannot  be  found  ; 
or  fait  to  appear  on  the  inipiiry  before  a  jury  ;  the  company  may 
deposit  the  purchase-money  or  compensation  payable  in  the  Bank  of 
England,  to  the  credit  of  the  parties  interested,  subject  to  the  con- 
trol of  the  Court  of  Chancery  in  England,  or  the  Court  of  Exchequer 
in  Ireland,     By  sect  77,  when  the  money  has  been  thus  deposited, 


(r)  As  to  where  **  lands  **  iochidtJS  exisc- 

I  jtiGtitJS  and  AS  to  compcnsntion  for  takiug 

semen  is,  aco   Tcmplr.  Ficr  Co.  v.  Metro- 

tUan  Board  of  Work^,  Zi   L.    J.,  Ch. 

«2;    11    Jur.,    N.    S.    387;    Bucclm^h 

\puke    of)     V.    MctropolUnn     Board     of 

Wotk^f  L.  R.,  5  H.  L.  41  Slander  ft  spcciid 

net),     if  thu  couqatiy  give  nulice  to  take 

,  |KUt«   and   the    knduvviior  r(K|uire    themi 

tlider  Hfict   92,   to   tako   the   whole,    the 

iompaiiv  cannot  enter  upon  paying  into 

Court  llie  value  of  part,  tut  must  pay  in 

the  Vttluc  of  the  whole,     Gik^  \%  Londont 

ChfUhftm  and  Dotxr  It,  Co.,  30  L.  J.,  Ch. 

603. 

(*)  Making  a  permanent  tunnel  throngh 
the  soil»  without  dUtnrbin^^  the  surface, 
nmountii  to  a  i»crmaDcnt  using  of  the  liind». 
JhttttMlcfi  V.  Manchester  and  Altrincham  Jl. 
Ok,  1  Rxck  723  ;  12  Jur.  *2»3.  And  so 
(1  .    on   land   for   the    purpose   of 

» i  '  viT  it  a  public  highwny .    linwjt- 

kif  >.  .rivlMwl  H,  Cif.,  37  U  J.,  Ck  313. 


But  taking  soil  merely  for  the  pujpose  of 
an  cmban\meDt  does  not  Evcrs^ld  v. 
Mid  Suuej:  K.  Co.,  28  L.  J.,  Ch.  107. 
Where  the  entry  is  unlawful,  ejectment  or 
trespass  may  be  maintjiined ;  Z>(*c  d,  UulcA- 
inson  r.  Manchcskr,  Bitnf  and  BosacndaU 
R.  Co,,  14  M.  &  W.  587^  16  L.  J.,  Ex. 
208»  But  if  the  (question  of  comjMjnsation 
be  settled  by  arbitration,  and  an  award  l>e 
given,  the  owner's  remedy  is  to  proceed 
upon  the  award.  Dm  d.  Hudson  v.  lAicds 
and  Bnidfiird  R.  Co.,  20  L.  J.,  Q.  B.  486  ; 
15  Jur,  946;  16  Q.  B.  796*  See  also 
Knapp  Y.  London^  Cftalham  and  Dorcr  R. 
Co.,  32  L.  J.,  Ex,  236. 

{()  S<?o  Rtjifers  v.  ShigHottrUpoti-HuU 
Docl'C9.,  34  L.  J-,  Clu  165. 

(w)  That  k,  by  s,  76,  infra* 

U)  By  8  at  9  Vict.  c.  20.  b,  24,  post. 
voL  II.,  ft  penalty  of  5A  is  impoaed  on 
persons  obstructing  companies'  acrx^nnta  in 
scttiug  out  the  line,  Itc, 
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7-  f^pj^^'^^  the  cashier  of  the  Bank  is  required  to  give  the  company  a  receipt  for 
^^•^-  the  same  ;  whereupon  the  company  may  execute  a  deed-poll  contain- 
ing a  description  of  the  lands,  and  declaring  the  circumstances  under 
which  the  deposit  has  been  made ;  "  and  thereupon  all  the  estate 
and  interest  in  such  lands  of  the  parties,  for  whose  use  and  in 
respect  whereof  such  purchase-money  or  compensation  shall  have 
been  deposited,  shall  vest  absolutely  in  the  company,  and  as  against 
such  parties  they  shall  be  entitled  to  immediate  possession  of  such 
lands." 

The  construction  of  these  sections  was  much  discussed  in  Douglas 
V.  L.  <fe  N,  W.  U.  Co.  (x)  and  Ex  parte  Winder  (y).  In  the  former 
of  these  cases  it  was  held  that  a  company  could  not  be  compelled  to 
pay  the  purchase-money  into  Court  by  a  person  who  had  contracted 
to  give  a  sixty  years*  title  but  had  not  done  so.  In  the  latter  a  com- 
pany had  agreed  to  buy  land  from  a  person  having  only  a  possessory 
title  of  nineteen  and  a  half  yeai-s.  The  company  executed  a  deed- 
poll  under  the  77th  section.  No  claim  was  made  by  or  through  the 
true  owner  till  after  twenty  years  had  expired.  It  was  held  that  the 
representatives  of  the  person  who  sold  with  the  possessory  title  only 
were  entitled  to  the  purchase-money  as  against  the  representatives  of 
the  true  owner,  whoso  title  was  held  to  have  been  barred  by  the 
Statute  of  Limitations  then  in  force  which  conferred  a  title  by 
twenty  years*  possession. 

We  now  come  to  sect.  85,  the  effect  of  which,  as  amended  by  the 
Railway  Companies  Act,  1867,  s.  36,  is  this  : — 

If  the  company  be  desirous  of  entering  upon  and  using  (z)  lands 
before  an  agreement  has  been  come  to,  or  an  award  made  or  verdict 
given  for  the  purchase-money  or  compensation  to  be  paid,  the  com- 
pany may  deposit  (a)  in  the  Bank,  by  way  of  security,  either  the 
amount  of  purchase-money  or  compensation  claimed  by  any  party 
interested  in  (6)  or  entitled  to  sell  the  lands,  or  such  a  sum  as  shall, 
by  a  surveyor  appointed  by  the  Board  of  Trade,  be  determined 
to  be  the  value  of  the  lands,  or  of  the  interest  therein,  which 
the  party  is  able  to  sell  (c).     They  may  also  give  to  such  party  a 


Entry  before 
]>urchaiie  on 
milking  di^pcsit 
and  giving  bond. 

Sect  85. 


(x)  3  K.  &  J.  173,  per  Wood,  V.-C. 

(y)  L.  B,,  6  Ch.  D.  696,  per  Hall, 
V.-C. 

(«)  The  lands  are  not  *  *  taken  "  under  this 
section.  Orcat  Western  R  Co.  v.  Swindon 
and  Cheltenham  R.  Co.^  L.  R.,  9  App. 
Cas.  787,  per  I-iord  Bramwell  and  Lord 
Watson.  Entry  under  this  section  has 
been  held  no  exercise  of  compulsory  jwwers 
within  the  meaning  of  s.  16,  ante,  p.  165. 
Ford  V.  Pliftnouth,  <kc.  R.  Co.,  W.  N.  for 
Nov.  19.  1887,  per  North,  J. 

(a)  The  proceedings  under  this  section 
were  held,  by  Wigram,  V.-C,  not  to  be 


invalid,  although  the  money  appeared  to 
have  been  deposited  two  days  before  the 
date  of  the  valuation.  Stamps  v.  Birming- 
ham  and  Stour  Valky  R.  Co.,  6  Railw. 
Cas.  126. 

{h)  A  tenant  who  has  received  notice  to 
quit  which  has  expired,  but  who  is  entitled 
to  compensation  for  buildings  erected  by 
him,  has  a  sufficient  interest  to  entitle  him 
to  relief  if  the  requisites  of  this  section  are 
not  complied  with.  Rogers  v.  Kingston* 
upon-Hull  Dock  Co.,  34  L.  J.,  Ch.  165. 

(c)  No  notice  need  be  given  by  the  com- 
pany to  the  owner  of  ttieir  intention  to 
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bond  (rf),  witli  two  sureties,  to  be  approved  of  by  tlie  Board  of  Trade, 

in  case  the  parties  differ,  and  after  hcainng  tbe  parties,  in  a  peoalsom 

equal  to  the  sum  so  to  be  deposited,  conditioned  for  payment  to  such 

party, or  for  deposit  in  the  Bank  for  the  benefit  of  the  parties  interested, 

of  all  such  purchase- money  or  compensation,  as  may  be  determined  to 

be  payable  by  the  company  in  reapuct  of  tlie  land  so  entered  upon, 

together  with  interest  at  oL  per  cent  per  annum,  from  the  time  of 

entering  on  such  lands,  until  such  purchase-money  or  compensation 

shall    be  eitlier  paid  or  deposited  in    the  Bank,  as   the   case    may 

require.     Upon  such  deposit  by  way  of  security  being  made,  and  such 

bond  being  delivered  or  tendered  to  such  non-consenting  party,  the 

company  may  enter  upon  and  use  the  lands  without  having  first  paid 

or  deposited   the  purchaije-money  or  compensation    in    other    ca.sos 

required  to  be  paid  or  deposited  by  them  before  entering  upon  any 

lands  to  be  taken  by  them  under  the  provisions  of  the  act  (e).     It  Minemu. 

ficems  that  compensation  for  minerals  under  sects,  78  and  81  of  the 

Railways  Clauses  Act  of  1845  is  not  within  the  condition  of  the  bond 

required  by  this  section  (/),  also  that  the  landowner  may  sue  for 

damages  by  the  removal  of  minerals,  and  is  not  limited  to  the  special 

statutory  remedy  for  compensation  Q/), 

It  has  been  siiid  that  a  company  has  no  riffht  to  proceed  umliT  ourntionof 

,         I  .  .      ^      ,  ,-  powers  of*  as, 

Dt  8o,  unless  there  is  an  urgent  necessity  for  immediate  entry  on  UM)*tm*rtt, 

the  land  (k),  but  tlieir  powers  are  not  so  limited  by  the  section  itself,  n^TdJ^ 

and  it  is  submitted  that  the  Court  has  no  jurisdiction  so  or  other-    ^'  ''*' 

wise  to  Umit  them  (i).     An  entry,  for  instance,  at  a  time  when  it  is 

almost  manifest  that  the  railway  cannot  bo  made  over  the  land  within 

the  statutory  period  for  making  it  is  perfectly  la\\ful.     This  appears 

from  Loommore  v.  Thxrton  and  North  Devon  It.  Co,  {j},  in  which 

the  compauy  entered  only  thirteen  days  before  the  expiration  of  the 

five  years  limited  by  tlie  special  act  for  completing  the  railway.     The 

Court  of  Appeal  held  that  such  an  entry  was  an  abuse  of  the  powers  of 

the  Act,  and  that  the  landowner  was  entitled  to  recover  possession,  but 


take  these  procoodinga.  S«<j  BridQes  v. 
WUU^  Somerset  and  Wepnouth  It  Co.^  4 
Bailw.  Ciia.  622  ;  10  L.  J.,  Cli,  335  ;  11 
Jur.  315,  See  also  Pat/nder  v»  Great 
Northtrn  R,  Co.,  6  KaLlw.  Cas.  190  ;  i«n^- 
ham  V.  Same,  1  De  Geac  k  Sni.  450  ;  5 
Railw.  Cas,  203  j  16  L.  J.,  Ck  437. 
(«/)  Sec  aa  to  thiis  bond,  j>ost,  p.  189, 
{€)  8  &  9  Viet  c.  18,  I*.  85  ;  30  k  81 
Vict,  c,  127,  ».  SU,  pojit,  vol,  IL  If  a 
railway  company  aTail  themselrea  of  the 
comimUor}'  [wwerB  given  by  this  and  the 
foUoiring  sections,  they  cannot  also  enforco 
8[>Gdfic  perfonnance  of  an  agrttinttxi  entered 
into  with  respoot  to  the  same  lands.  Btd^ 
fonrd  and  CamMiq€  B*  Go.  v.  Stanley^  32 
L.  J.,  Ch.  00 


(/)  Ex  parte  Ifmih  and  Brecon  M.  Co,, 
L.  ii.,  2Ch,  Div.  201. 

(if)  Lu<mjn0re  v,  Tiverton  and  N(frth 
Devtm  JL  Ca,,  L  R.,  22  Ch.  D.  25;  61 
L.  J.»  Ch.  570,  per  Fiy,  J. 

{k)  FkUl  Y,  Camurvon  and  Llanhtris  IL 
Co,,  L.  It..  5  Ell.  190;  37  L.  J,»  Ch,  170, 
per  Malins,  V.-C. 

(i)  See  per  Sclbonift,  C,  in  Lo09emor€*9 
case,  infra,  22  Ch.  D.  at  p.  46. 

(J)  Lootteinon  v.  Tiverton  and  Dtvan  IL 
Co.,  L.  R.,  9  Ap[K  Cas,  480  ;  reveniing  22 
Ch.  D.  25  ;  53  L.  J„  Ch.  812 ;  60  L,  T. 
637  ;  32  W.  R.  929  ;  52  L.  J.,  Ch,  260  ; 
48  L,  T,  102  ;  31  W,  R.  130— C.  A.  ;  and 
restoring  the  judgiuoDt  of  Fry,  J. 
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7.  Entry  under 
L.  C.  Act, 
^c(.  85. 


Right  of  unpaid 
vendor. 


Eaaement  under 
special  act. 


Deposit  remains 
to  the  credit  of 
the  owner  of 
the  lands. 

Sect.  80. 


the  House  of  Lords  reversed  that  decision.    In  delivering  the  judgment 
of  the  House,  after  a  second  argument.  Lord  Cairns  observed  : — 

'*  The  land  was  wanted  for  the  railway,  and  possession  was  taken  in  order  to 
make  the  railway,  and  not  for  any  different  or  collateral  object.  It  is  settled 
law  that  the  powers  under  the  85th  section,  even  in  the  case  of  a  compulsory 
purchase,  are  not  compulsory  powers,  and  are  exerciseable  after  the  period  for 
compulsory  purchase  has  expired  {SiilUhury  v.  Great  NortJieni  Railimiff  17  Q.  B., 
840).  The  period  [13  days]  appears  a  short  one  for  making  a  railway  across  the 
land,  but  there  is  no  evidence,  or  even  allegation,  that  it  could  not  have  been 
done  by  an  adequate  expenditure  of  time  and  money  ;  and  even  if  evidence  had 
been  adduced  on  this  head  I  do  not  see  how  it  is  an  issue  which  could  bo 
properly  tried  and  decided  by  the  Court,  and  I  see  nothing  in  the  Act  which 
engrafts  on  the  absolute  power  given  by  the  85th  section  a  qualification  that 
possession  must  be  taken,  not  only  withm  five  years,  but  also  so  long  before  the 
expiration  of  the  five  years  as  that  the  railway  can  be  made  on  the  land  within 
five  years.  Such  a  reading  of  the  85th  section  would  make  the  power  to  be  one 
exerciseable,  not  within  five  years,  but  witliin  five  years  minus  so  many  weeks  or 
months  as  would  bo  needed  to  make  and  complete  the  railway.  I  can  see  hero 
no  laches  or  bad  faith  on  the  part  of  the  company.  Delay  there  undoubtedly 
was,  but  much,  and  indeed  most,  of  the  delay  is  explained  by  tlie  attitude 
throughout  taken  up  by  the  respondent,  and  by  the  controversies,  generally 
groundless,  raised  by  him.  And,  in  the  absence  of  laches  or  bad  faith,  I  can  see 
no  ground  on  which  the  company  can  be  pronounced  in  the  wrong  for  following, 
within  the  Parliamentary  period,  the  Parliamentary  right  given  by  the  85th 
section.  The  statute  appears  to  me  to  place  the  company  and  the  respondent, 
by  the  notice  to  treat,  in  a  position  analogous  to  that  of  vendor  and  purchaser, 
with  power  to  either  side  to  have  the  price  fixed  and  paid  without  delay,  and 
with  a  further  right  in  the  company,  within  the  period  of  five  years,  and  without 
prejudice  to  the  machinery  for  ascertaining  the  price,  on  giving  adequate  security 
for  the  highest  value  of  the  land,  to  take  possession  and  make  use  of  the  land, 
whatever  the  legal  consequence  of  that  possession  after  the  expiration  of  the  five 
years  may  be." 

But  when  the  company  are  using  the  land,  and  have  actually  opened 
the  line  for  traflBc,  the  landowner,  if  not  fully  paid,  may  enforce  the 
rights  of  an  ordinary  unpaid  vendor,  and  obtain  a  sale  of  the  land  (k). 

Where  a  company  was  empowered  by  special  act  to  acquire  an 
easement  by  tunnelling  unless  a  jury  should  find  that  such  easement 
could  not  be  acquired  without  detriment  to  the  land,  it  was  held  that 
the  company  might  enter  upon  the  laud  for  tunnelling  upon  deposit- 
ing the  value  of  the  easement,  and  need  not  deposit  the  value  of  the 
land  (t). 

By  sect.  86,  as  amended  by  the  Chancery  Funds  Act,  1872  (m), 
and  the  Judicature  Act,  1873  (71),  the  money  thus  directed  to  be 
paid  into    the   Bank   is  placed   to  the   account   of  the  Paymaster- 


{k)  Wing  v.  Tottenham  and  Uampstcad 
Junction  R.  Co.,  L.  R.,  8  Cb.  740  ;  37 
L.  J.,  Ch.  654. 

(/)  Hill  V.  Midland  R.  Co.,  L.  R,,  21 
Ch.  D.  143  ;  51  L.  J.,  Ch.  774 ;  47  L.  T. 


225  ;  30  W.  R.  774,  per  Fry,  J. 

(m)  35  &  36  Vict.  c.  44,  which  abolii>lics 
the  olficc  of  Accouiitaut-Geiicral  in  Chaii- 
cery,aud  substitutes  the  Paymaster-General. 

(n)  The    statutor}'  jurisdiction  of    the 
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General,  to  the  credit  of  tlie  parties  interested  in  or  entitled  to  sell 
the  landi^  to  be  entered  upon,  subject  to  the  control  and  disposition 
of  the  Chancery  Division  of  the  High  Couit  of  Justice,  and  the 
company  are  entitled  to  receive  a  receipt  for  the  deposit 

By  sect.  87,  this  deposit  remains  by  way  of  security  (o)   to  the  i>-- 
parties  whose  lands  shall  have  been  entered  upon,  for  the  performance  j^ 
of  the  condition  of  the  bond,  and  may  be  invested  in  bank  annuities  scct.s?. 
or  government  securities  and  accumulated  ;  and,  upon  the  conditiun 
of  the  bond  being  fully  performed,  the  Court  may  order  the  money, 
with  the  accumulations,  to  be  repaid  or  transferred  to  the  company  ; 
or  if  the  condition  be  not  fully  performed,  the  Court  may  order  tlie 
same  to  be  applied  for  the  benefit  of  the  p,arties  for  whose  security 
the  same  was  deposited.     It  is  now  settled,  that  when  the  company  B«i*yraciiL 
has  taken  possession  under  sect.  85,  and  has  complied  with  tlie  pro- 
visions of  that  section  by  giving  a  bond  and   depositing  money  in 
Court,  the  company  is  entitled  as  of  right  to  have  the  money  repaid, 
upon  fulfilling  the  conditions  of  the  bond*     But  if  the  conditions  of 
the  bond  be  not  performed,  the  landowner  may  on  petition  adversely 
to  the  company^  have  the  money  paid  out  to  hira,  without  previously 
obtaining  any  charge  upon  it  by  a  judgment  (/>).     The  Court  has  no 
power  to  order  any  costs  to  be  paid  out  of  the  money  deposited  (q). 

By  sect  89,  if  the  company  or  their  contractors  wilfully  enter  upon  Punnity  for  entry 

•^  *  .  .  without  conwut 

and  take  posseasion  of  any  lands  which  shall  be  required  to  be  pur-  or  ittymont  or 
cha8cd  or  permanently  used,  without  the  proper  consent,  or  without  Sect«i>. 
having  made  the  proper  payment  or  deposit^  the  company  "shall 
forfeit  *'  to  the  party  in  passession  the  sum  of  WL  over  and  above  the 
amount  of  any  damage  done,  the  penalty  and  damage  to  bo  recovered 
before  two  justices.  If  the  company  or  their  contractors,  after  con- 
viction in  the  penalty,  continue  in  unlawful  possession  of  the  lamls, 
the  company  **  shall  be  liable  to  forfeit "  the  sum  of  25/.  for  every  day 
they  or  their  contractors  remain  in  possession,  such  penalty  to  bo 
rccuverable  by  the  party  iu  possession  of  such  lands,  with  costs,  by 
action  in  any  of  the  superior  courts.  But  it  is  provided  (r),that  the 
company  is  not  to  be  subjected  to  the  payment  of  any  such  penalties 


Court  of  Chaucory  is,  by  sect  St,  tAsigned 
to  the  Ctiaiiccry  Division. 

(o)  Money  paid  in  under  sect  85  ia  only 
a  security  for  wliat  aluill  iipou  iiu^uiry  l>o 
ifbuud  to  be  the  value  of  interests  tnten. 
Martin  v.  I^mdon^  Chatham  ayid  iJovcr  It, 
Co.,  35  L.  J.,  Ch.  795. 

iji)  Mailmen  E^taU^  In  re^  L.  R.,  10 
CK  D.  131. 

(y)  iSbt  j/arU  NeMh,  and  Brt&an  Jt  Co,, 

L   K,9  Ch.  263  ;  13  L.  J.,  Ch.  277,  rc- 

ii>j  liacon,   V.-C.  :  Ke  park  J^irven*, 

ir,  2,  reversing  Kni^ht-Brucc,  V.-C. 

1 1  '    V  mlor  should  W  a  co-petiUouer,  or  it 


should  be  fcilinnrti  by  aflSdavit  thnt  he  WflJ 
served  with  a  copy  of  the  petition.  £ie 
parte  Sotdh  Watt*  R.  Co,,  6  KaiIw.  CftS. 
151. 

(r)  In  construing  a  clause  in  a  specifd 
act,  simihir  to  the  above^  Pollock^  C,  n», 
saitl,  **  Sections  like  this,  which  may  bo 
justly  called  ponrd*  should  be  strictly  con- 
strued, but  a  proviso  ivhieh  has  the  etluot 
of  saving  partiii^t  from  ^Hiiual  ouactnients 
should  be  liberally  construed/'  Ilulchifi- 
son  V.  Manch^^tcr,  Bury  and  liosAtndalc 
K  Co,,  15  M.  k  W.  3H  ;  15  L.  J.,  Ex. 
293  ;  3  RaUw.  Cm.  748. 


188 


CHAP.  IV.— PURCHASE  OF  LANDS. 


7.  Entry  und$r 
L.  C.  Act, 
Src(.85. 


Actioni  for 
peiulties. 

Sect.  90. 


Sheriff  may  de- 
liver poBseaaion. 

Beet  91. 


Btatotory  re- 
medy of  owner 
or  ocenpier.  if 
Unda  bare  been 
taken,  or  injnri- 
ooaly  affected, 
withoat  compen- 
aation  being 
paid. 

Sect  68. 


as  aforesaid, ''  if  they  shall  bona  fide,  and  without  collusioD,.  have  paid 
the  compensation  agreed  or  awarded  to  be  paid  in  respect  of  the  said 
lands  to  any  person  whom  the  company  may  have  reasonably  believed 
to  be  entitled  thereto,  or  shall  have  deposited  the  same  in  the  Bank 
for  the  benefit  of  the  parties  interested  in  the  lands,  or  made  the 
deposit,  by  way  of  security,  although  such  person  may  not  have  been 
legally  entitled  thereto  "  (s). 

On  the  trial  of  any  action  for  such  penalty,  the  decision  of  the 
justices  is  not  conclusive  as  to  the  right  of  entry  on  any  such  lands 
by  the  company  {t). 

If,  in  any  case  in  which,  according  to  the  provisions  of  the  acts, 
the  company  are  authorized  to  enter  upon  and  take  possession  of  any 
lands  required  for  the  purposes  of  the  undertaking,  the  owner  or 
occupier  of  any  such  lands,  or  any  other  person,  refuse  to  give  up  the 
possession  thereof,  or  hinder  the  company  from  entering  upon  or 
taking  possession  of  the  same,  the  company  may  issue  their  warrant 
to  the  sheriflFto  deliver  possession  of  the  same  to  the  person  appointed 
in  such  warrant;  and  upon  the  receipt  of  such  warrant,  "the  sherifif  shall 
deliver  possession  '*  accordingly,  the  costs  of  the  warrant  to  be  paid  by 
the  person  refusing  to  give  possession  (u).  Unless,  however,  the  land- 
owner, although  refusing,  actually  resist  their  entry,  the  company  are 
justified  in  entering  peaceably  without  the  assistance  of  the  sherifi'(a;). 

The  statutory  remedy  of  the  owner  or  occupier  whose  lands  have 
been  taken  or  affected  is  provided  by  the  68th  section,  which  relates 
to  cases  under  sect.  85,  as  well  as  to  other  cases  where  lands  have 
been  taken  or  affected  otherwise  than  by  agreement.  This  important 
section,  which  applies  to  persons  under  disability  claiming  compensa- 
tion as  well  as  to  owners  in  fee  (y),  enacts  that  if  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  larids  or  of  any  interest 
thereiny  which  shall  have  been  taken  fovy  or  injuriously  affected  by, 
the  execution  of  the  works,  and  for  which  the  company  shall  not 
have  made  satisfaction,  and,  if  the  compensation  claimed  in  such  case 
shall  exceed  /)0i.,  such  party  may  have  the  same  settled  either 
by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit ; 
and,  if  such  party  desire  to  have  the  same  settled  by  arbitration, 
it  shall  be  lawful  for  him  to  give  notice  in  writing  to  the  com- 
pany (z)  of  such  his  desire,  stating  in  such  notice  the  nature  of  tlie 
interest  in  such  lands  in  respect  of  which  he  claims  compensation. 


(f)  8  &  9  Vict.  c.  18,  8.  89,  vol.  II. 

(/)  Ibid.  8.  90,  vol.  II. 

(m)  Ibid.  8.  91,  vol.  II. 

\x)  Looscmorc  v.  Tiverton  and  North 
Devon  M,  Co.,  L.  R  ,  22  Ch.  D.  26  ;  51 
L.  J.,  Ch.  670,  per  Fry,  J. 

(y)  StoTie  V.  mayor  of  Yeovil,  L.  R. ,  2 
C.  P.  D.  99— C.  A. 


(2)  See  ante,  sect  6,  **  Notice  of  Claim." 
The  plaintiffs  messuages  being  injured  by 
the  works  of  **  the  Blackburn  R.  Co.,"  he 
served  the  secretary,  at  his  oflSce,  with  a 
notice  under  this  section,  addressed  to 
*'The  Blackburn  and  Clitheroe  R.  Co.  ;" 
lield  sufficient.  JSaatham  v.  Blackburn  R, 
Co.,  9  Exch.  758. 
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awl  the  amount  of  the  compensation  so  claimed  therein  ;  and  unless 
the  company  be  willing  to  pay  the  amount  of  conipens^ation  so 
claimeJ,  and  shall  enter  into  a  written  agreement  for  that  purpose 
within  twenty-one  days  after  the  receipt  of  any  such  notice  from 
any  party  so  entitled,  the  same  ehull  he  settled  by  arbitration 
in  the  manner  herein  provided ;  or,  if  the  party  so  entitled  as 
aforesaid  desire  to  have  such  question  of  compensation  settled 
by  a  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of  such 
bis  desire  to  the  company,  stating  such  particulars  as  aforesaid ;  and, 
unless  the  company  !>e  willing  to  pay  the  amount  of  compensation  so 
churned,  and  enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  siimmon  a  jury  for  settling  the  same 
in  the  manner  herein  provided  ;  and,  in  default  thereof,  tlioy  shall  be 
liable  to  pay  to  the  party  so  entitled  as  aforesaid,  the  amount  of  com- 
pensation so  claimed  ;  and  the  same  may  be  recovered  by  him,  with 
costs,  by  action  in  auy  of  the  superior  courts  (ct). 

Thus  wc  see  that  the  compauy  may  enter  upon  lands  without  the  neciaion«nn 
consent  of  the  owners,  provided  a  deposit  of  money  be  first  made  in  cUaMw. 
tlie  Bank  of  England,  and  a  bond  be  also  given  (h)  ;  and  further, 
that  if  any  lands  are  taken  or  injuriously  affected  by  the  compauy *s 
works,  and  for  which  the  company  may  not  have  made  satisfaction, 
a  summary  remedy  for  the  recovery  of  such  satisfaction  is  given  by 
the  statute. 

We  proceed  to  notice  the  decisions  upon  these  important  matters, 
— and,  first,  it  is  incumbent  on  the  company,  when  they  seek  to  avail 
themselves  of  the  powers  of  entry,  after  a  deposit  made  and  bond 
liven^  to  be  able  to  show  clearly  and  satisfactorily,  that  they  have 
fulfilled  all  tlie  conditions  contained  in  the  statutes  ;  for  the  Courts 
have  always  been    disposed    to   give   the    benefit  of  any  doubt  on 
this    point    to    landowners,    whose    control    over   their    own    pro- 
peHy  is  so  seriously  interfered  with.     Thus,  it  has  been  ruled  that  Thp i»^md  ahouia 
the  bonds  shoiudbe  qiven  in  theveru  terms  of  the  Mt/tiiite*     In  a  case  v«-n'tt'rm«o 
where  the  bond,  instead  of  being  conditiuued  for  "payment  to  the  nmkingx, 
party,  or  deposit  in  the  Bank  for  the  benefit  of  the  parties  interested,"  ^'^^^'**** 
was  conditioned   for  **  payment  to    the  party,  bis    heirs,  executors, 
administrators,  or  assigns,  and  for  deposit  in  the  Bank  of  England,  or 
otherwise,  for  the  benefit  of  the  parties  interested,  as  the  case  might 
require,  under  the  provisions  of  the  Lands  Clauses  Consolidation 


(fl)  Whoro  by  a  specbj  act  the  Land^ 
Cknaes  Act,  "except  so  much  as  related 
exclusively  to  the  purchase  and  taking  of 
l&nd  by  com  pulsion/*  was  iiicori»orated 
with  it,  it  wiw  Iield  that  tho  63tli  section 
of  the  Landa  Clauses  Act  woa  not  excepted. 


BriMtdlient  y.  Imitcrlal  Oas  Co,,  20  L.  X, 
Gh.  270.  See  post.  Chap.  V,,  *'  Oji  Com- 
pensation/' 

[b)  See  form   of  bond,  post,   vol   IL, 
tit»  ForrnSt 
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^'  l^c!'a^    Act/*  it  was  decided  that  the  bond  was  not  in  compliance  with  the 
^^-        statute,  by  reason  of  the  introduction  of  the  words  "  or  otherwise." 
Parke,  B.,  said, — 

''  If  the  only  objection  had  been,  that,  instead  of  being  conditioned  for  pajrment 
to  the  plaintiff  simply,  it  introduces  the  words  '  heirs,  executors,  administrators 
and  assigns,*  I  should  have  doubted  whether  it  was  bad  on  that  account  (c),  for 
it  is  in  effect  implied  from  the  nature  of  the  bond  that,  if  the  plaintiff  dies,  pay- 
ment shall  be  made  to  the  party  entitled  to  the  estate  ;  that  is,  if  freehold  to  his 
heirs,  if  leasehold  to  his  executors.  Then,  with  regard  to  the  other  objection,  I 
think  that  the  words  *  or  otherwise '  are  not  authorized  by  the  act  of  Parliament. 
The  words  of  the  act  are  plain.  The  bond  is  to  be  conditioned  '  for  payment  to 
the  party,  or  deposit  in  the  Bank  for  the  benefit  of  the  parties  interested,'  and 
no  more.  That  is  required  before  the  company  are  authorized  to  enter  upon  the 
land,  and  difficulty  arises  from  introducing  equivalents.  I  conceive  that  a  great 
difficulty  might  be  imposed  on  a  plaintiff,  in  the  event  of  his  being  obliged  to 
sue  on  a  bond  conditioned  for  payment  in  any  other  way  than  that  provided  by 
the  act  of  Parliament.  The  85th  clause  requires  only  two  modes,  either  payment 
to  the  party  himself,  or  deposit  in  the  Bank  of  England.  There  is  no  doubt 
about  the  proper  form,  and  these  companies  would  exercise  a  wise  discretion  if 
in  future  they  would  confine  themselves  to  terms  of  the  act "  (d). 

p^fiider v.omu  go  where  the  condition  was,  if  the  obligors  "do  and  shall  on 
demand  well  and  truly  pay,  or  cause  to  be  paid,  to  the  plaintiff,  his 
heirs,  executors,  administrators  or  assigns,  or  do  or  shall  on  demand 
deposit  in  the  Bank  of  England"  the  amount  of  the  purchase- 
money  or  compensation  when  it  should  have  been  determined  :  Lord 
Cottenham,  C,  although  the  plaintiff  might  be  considered  rather  a 
gainer  than  a  loser  by  the  departure  in  the  form  of  the  bond  from 
that  strictly  prescribed  by  the  act,  continued  an  injunction  until  the 
company  should  have  given  a  bond  in  conformity  with  the  provisions 
of  the  act  (e). 

SaS^/i'^G^^  But  where  the  company  were  dealing  with  the  lessee  of  lands,  in 
respect  of  his  individual  interest  therein,  and,  no  agreement  being 
made  between  the  parties,  the  company  gave  a  bond  conditioned  for 
payment  by  the  company  "  to  the  lessee,  his  executors,  administra- 
tors, or  assigns,  or  for  the  deposit  in  the  Bank  of  England,  as  the  case 
might  require,  for  his  or  their  benefit,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  of  all  such  purchase-money  or  com- 
pensation as  may,  in  the  manner  by  the  same  act  provided,  be  deter- 
mined to  be  payable  by  the  company  in  respect  of  the  interest  of  the 
said  lessee  in  the  said  hereditaments  : "  Lord  Cottenham,  C,  held 

(c)  See  on  this  point  Dakin  v,  L.  and  {d)  Jlosking  v.  Phillips^  3  Exch.  at  p. 

N.  jr.  E.  Co.,  3  De  G.  &  S.  414,  where  a  181  ;  18  L.  J.,  Ex.  1,  S.  0. 

bond  ffiven  to  a  leaseholder  in  this  fonn  («)  Poj/nder  v.  Orcat  Northern  R.  Co., 

was  objected  to  ;  but  no  intimation  appears  6  Railw.  Ca«.  196;  2  Phillips,  830.     Sec 

of  the  opinion  of  Kniglit-Braco,  V.-C,  who  also  Langham  v.  Sariu^,  1  Dc  G.  &  S.  486 ; 

sent  that  case  to  law.  5  Railw.  Gas.  263  ;  16  L.  J,,  Ch.  437. 
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that  the  bond  was  sufficient,  and  that  it  was  not  necessary  to  nse 
the  alternative  fonn.     His  Lordship  observed, — 

'*  The  company  have  dealt  with  the  party  as  the  owner  of  tho  lease  ;  this  tliey 
were  perfeotly^coinpetent  to  do.  If  they  agreed  with  him,  and  aaoerfcained  the  valite 
of  the  leaaehold  interest,  having  bought  hia  ieaao  at  a  price  ao  agreed  on,  they  were 
not  bound  to  look  to  any  other  parties  ;  because  tliey,  at  their  own  risk,  deal  with 
him  as  owner  of  the  lease,  and  lie  claims  as  such  owner.  Still,  as  he  is  oidy  oimer 
of  the  lease,  the  company  have  to  ret[mre  from  hira,  before  he  can  receive  the  value 
of  the  laud  takeUj  the  performance  of  certain  acts  by  which  theb"  title  is  to  be 
completed.  He  must  assign  to  them  the  lease  ;  he  miist  part  with  that  which  they 
have  purchased,  before  he  can  ctiU  upon  them  to  part  with  the  purchase-money. 
The  mode  in  which  the  ([ucstinn  ariaes  here  is,  that  the  company  only  require  to 
have  the  money  kept  in  medio,  until  the  time  shall  come  when  the  lessee  shall  bo 
advised  to  entitle  himaelf  to  the  money,  ui>on  the  terms  of  doing  all  that  he  is  com- 
pellable to  perform  before  he  can  receive  the  money.  The  bond,  therefore,  i^ro- 
vides  precisely  for  that  event ;  nor  do  I  know  iii  what  lan^age  that  can  be  bettor 
provided  for.  It  may  be  true  that  the  party  waa  not  entitled  to  receive  the  whole 
of  the  money  ;  that  is  to  say,  the  company  might  have  dealt  witli  him  as  a  party 
mider  the  piiovisions  of  the  act,  not  under  hia  estate,  but  under  his  i)ower  of  selling, 
but  that  IS  not  the  case  here.  The  company  have  dealt  with  him  in  res].>ect  of  his 
own  interest,  and  are  willing  to  deal  with  hira  and  to  purchase  hia  interest,  only 
re*|uiring  to  have  the  means,  as  against  him,  of  compelling  him  to  deal  with  that 
interest  so  as  to  vest  it  in  themselves.  Now  the  case  of  Foyiuhr  v.  &reat  Norfhtni 
B,  Co.  (ante,  p.  184)  has  been  compared  to  thla.  I  have  looked  at  it  several  times 
in  order  to  find  out  the  similarity,  and  I  cannot  discover  it.  The  company  did  not, 
in  that  casc^  deal  with  the  party  as  having  the  beneficial  interest  ;  but,  on  the  con- 
trary, the  bond  was  in  the  general  terms  of  tlio  act,  which  in  in  the  alternative,  so 
that  it  might  embrace  the  particular  interest,  rtr  auy  other  interest.  The  money 
might  be  paid  into  Court,  not  for  the  benefit  of  the  party  with  whom  they  con- 
tracted for  a  particular  interest,  but  for  security,  and  for  the  benefit  of  those 
entitled  to  other  interests  in  the  land.  And  the  tlifticuty  as  to  the  bond  thero 
was,  that,  although  the  money  appeared  to  be  paid  into  Court  upon  both  alter- 
natives, in  the  language  of  the  act,  it  was  made  payable  to  the  party  on  demand, 
so  that  there  was  an  inconsisteucy  iu  the  condition  of  the  bond.  It  did  not  ajipear 
that  it  waa  paid  in  on  accomit  of  the  owner  of  the  land,  but  on  one  or  other 
j&ccount,  and  yet  it  was  made  payable  to  him  on  demand.  The  objection  felt  to 
that  condition  was,  that  though  the  money  Wivs  paiyablo  to  one  individual,  there 
was  nothing  to  show  tlmt  that  individual  waa  the  party  entitled  '*  (/). 

If  tenania  in  common  are  interested  in  tlie  lauds,  it  secras  that  8f^pAr»t<' bonOn 

/  fslioiiM  lx>  given 

the  company  should  deal  with  them  separately  for  their  respective 
interests,  and  that  it  would  be  irregular  to  pay  one  aum  into  Court  to 
the  joint  account  of  all  the  tenants  in  common,  or  to  execute  a  bond 
conditioned  to  pay  the  compoDsation  to  them  jointly  {g)* 


to  icnDkivU  ia 
cominun. 


(/)  Wilky  V.  SoiUh  EauiJim  R  Co.,  6 
Railw.  Cm.  100  j  IS  L.  J*.  Oh.  201  j  1 
Mjicn.  k  Oord.  58. 

(7)  L<inrf}iam  v.  Gnat  Northern  Jl.  Cu.. 
1  I^e  U.  &  S.  4Sd  ;  5  llailw.  Gas.  2tl3  ;  U 
L.  J.,  Ch,  437.  If  tho  company  cuter 
with  the  coDseut  of  the  tenaat,  and  do 


pcrmimout  damage  to  tho  lauds,  the  otener 
may,  novcrtheless,  obtain  an  injuDction 
and  compel  tho  company  to  make  a  dopadt 
of  money  ami  give  the  boad  ri.'qaircd  by 
lection  85,  Armstfon^f  v.  IVaUrford  aaa 
Linierkk  IL  Co,,  10  Ir.  Eq.  R.  60. 
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7.  l^rg  under 
L.  C.  Act, 
.^ec(.  85. 

Lands  in  mort* 
gage. 


Bond,  ftc,  in 
respect  of  all 
lands  in  notice. 


Aralidbond 
subsUtnted  for 
an  invalid  one 
will  be  reoog- 
nlied  in  equity. 


If  the  lands  are  in  moi'tgage,  the  company  should  communicate 
with  the  mortgagee  as  well  as  with  the  mortgagor,  and  if  no  agreement 
be  made,  and  the  company  desire  to  enter  on  the  lands,  they  should 
pay  into  Court  and  give  bond  for  a  sum  of  money  suflBcient  to  meet  all 
claims  which  the  mortgagee  may  be  entitled  to  enforce.  In  a  case 
where  a  company  having  notice  that  lands  required  by  them  were  mort- 
gaged, and  that  the  mortgage  could  not  be  paid  off  until  a  certain 
future  day,  and  the  company,  nevertheless,  merely  paid  the  purchase- 
money  into  Court,  upon  the  ordinary  valuation  to  the  credit  of  the  mort- 
gagor, and  entered  upon  the  lands  without  negotiating  with  the  mort- 
gagee. Lord  Langdale,  M.R,  decided  that  the  company,  not  having 
provided  for  the  expenses  of  re-investment,  or  for  the  costs  of  the 
mortgagee,  or  any  compensation  for  the  difference  of  interest,  in  pur- 
suance of  8  «&  9  Vict.  c.  18,  8.  114,  had  wrongfully  taken  posses- 
sion of  the  lands,  and  he  granted  an  injunction  to  restrain  from 
prosecuting  the  works  (h). 

And  the  bond  should  be  given  and  the  deposit  made  in  respect  of 
all  the  lands  described  in  the  notice  to  treat,  for  a  company  cannot, 
as  we  have  seen,  recede  from  their  notice  (i). 

But  it  is  important  to  observe,  that  the  company  may  give  a 
second  bond,  if  the  first  be  informal  or  insufficient,  and  even  amend 
the  description  of  the  lands  therein,  and  make  a  new  deposit ;  or 
they  may  amend  a  defective  proceeding,  by  causing  a  jury  to  be 
summoned  to  assess  the  compensation  to  be  paid  for  that  portion  of 
the  lands  in  respect  of  which  they  have  not  paid  a  deposit.  In  all 
cases  of  this  description,  the  Court  will  not  grant  an  injunction  against 
the  company,  after  they  have  substituted  a  valid  bond,  on  the  ground 
that  the  original  possession  taken  under  the  defective  bond  is  not  a 
taking  of  possession  under  the  act.  In  a  case  where  this  point  was 
urged  before  Lord  Cottenham,  C,  he  said, — 

*'  There  was  another  objection,  that,  inasmuch  as  possession  liad  been  taken  of 
this  land  before  the  bond  was  given,  it  is  not  a  taking  possession  under  the  act. 
It  might  come  to  this,  that  the  85th  section  could  never  apply  at  all,  if  there  was 
any  mistake  in  the  bond.  It  is  impossible  to  maintain  this  ;  and,  although  this 
Court  has  very  beneficially  interfered  to  prevent  abuses  of  powers  by  these  great 
companies,  yet  there  must  be  something  like  equity  as  the  foundation  for  the 
Court's  interference  upon  the  mere  abuse  of  power,  which  is  the  ground  for 
injunction.  But  here  the  party  is  asking,  by  a  construction  to  be  put  upon  the 
86th  section,  to  strike  that  section  entirely  out  of  the  act.  Now,  if  the  Court 
finds  the  means  of  doing  justice  between  the  parties,  it  will  not  interfere,  except 
under  such  rules  and  provisions  as  may  be  equitable  for  that  purpose  ;  and  the 


(A)  Rankcn  v.  East  and  West  India 
Docks,  12  Beav.  298  ;  19  L.  J.,  Ch.  153. 
As  to  right  of  mortgagees  to  compensation 
for  goodwill,  see  Pile  v.  Pile,  L.  R.,  3  Ch. 
D.  86. 


(i)  Ante,  p.  175  ;  Barker  v.  North  Staf- 
fordshire  R.  Co.,  6  Railw.  Cas.  401  ;  2  Do 
G.  &  S.  55  ;  OiUs  v.  London,  Chatham 
and  Dover  R.  Co.,  80  L.  J.,  Ch.  603. 
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Court,  therefare,  will  not  doal  with  na  injunction  tttlierwisu  than  for  the  piirpoi© 
of  sueini^  that  e^ch  piirty  hiva  that  to  which  ©acli  party  is  entitled.  Here  ta 
possesaion  erroneously  taken  ;  it  is  stipjioaed  erronLMHisly  taken,  hecause  the 
proviaioiis  of  the  bond  are  not  according  to  the  act  ;  but  in  Poijnihr  \\  iifrat 
Nartfiem  R.  Co.,  poaseaaion  was  also  taken  under  a  bond,  which  I  Uiought  was 
not  within  the  provisions  of  the  act.  In  that  case,  however,  I  dealt  with  the 
possession  (whether  taken  de  novo,  or  to  he  continued  in  the  hands  ot  the  com- 
pany, not  being  inateiial)  as  a  posseasion  under  the  provisions  of  the  act.  The 
company  giving  tlio  owiier  of  the  land  all  the  benclit  the  act  intended  ho  should 
have,  the  Court  did  not  treat  the  posaeasion  as  not  according  to  the  [jro visions  of 
the  act,  but  dealt  with  it  as  being  within  the  act  itself.  I  conaider  that  not  only 
as  correct  under  the  terms  of  the  act,  but  as  a  fioiut  upon  the  act  decided  in  that, 
and,  I  belie vcj  in  other  cases  *^  (it). 

It  seems  that  in  cases  under  s.  85,  or  in  other  cases  wlierc  a  com-  i"t^ren, 
pany  cuter  into  possession  before  payment,  interest  upon  the  com- 
pensation money  is  to  he  calculated  not  from  the  time  of  ascertaining 
the  amount,  but  from  the  time  of  entering  into  possession  (I), 

Whenever  objections  are  made  on  the  ground  that  the  proceedings  A|Vh!iiHrti'X 
of  the  company  are  irre^^ihtr,  a  landowner,  wlio  complains  of  the  i'J t,";^yi'^  ||,"''*^ 
insufficiency  of  the   bond,  deposit    or  other  proceeding    under  the  Ji^t  inauincc. 
statute,  should  state   the  wholu  of  Lis   Ciise   in   the  fit*st   instance. 
Thus»  where  the  original  objection  was  that  the  company  had  given 
an  informal  bond,  and  had  proceeded  to   enter  npon  part  oidy  of 
certain  lands  contained   in  a  notice,  Lord   Cottenham,  CX,  refuseil  to 
grant  an  injunction,  where>  in  a  later  stage  of  tlie  proceedings,  tljo 
UuJowner  set  up  a  new  ground  of  equity,  viz.,  that  the  company  were 
bound  to  take  tlie  whole  of  a  manufactory,  by  virtue  of  8  &  9  Vict, 
c.  18,  s.  92  {m). 


8.  Lifno/ Unpaid 
Vrndor, 


8,  Unjmid  Vemlora  Right  of  Lien  and  Remedies  to  enfowe  it. 

The  remedies  given  by  the  Land  Clauses  Act  do  not  deprive  an  uiiii.j*i  vcmioT 
unpaid  vendor  of  his  right  to  a  lien  on  the  land,  to  enforce  which  he  *"*>'* '^*'"  ■* *■► 
may  bring  his  action   and  obtain  a  decree  for  sale  and  the  appoint- 
ment of  a  receiver  (n).     A  special  act,  passed  after  such  a  decree, 


(A)  tnilnf  V.  SoiUh  3tsttm  R  Co.,  1 
Miu:n.  k  (iord.  5S. 

(0  Wti/M  V.  Dare  Vallcj/  JL  Co,,  L.  R,, 
W  Eq,  93»  As  to  interest  where  amount 
a^^cfTtained  hut  jwssesidon  delayod,  sec 
Ec<:Uahill  Locnl  Bmrd^  /»  tr,  L.  R.,  13 
Cb.  D.  365,  and  ante. 

(fl*)  BixrktT  Y.  North  Siqfordikire  K, 
Co,,  aopm,  not©  (i) ;  ante,  s.  4. 

in)  fValher  v.  frarc,  d^  iJ,  Co,,  35 
L.  J.,  Ch.  0i :  L.  R.,  1  Eq.  195  ;  dfzens 
V,  lio^or  JL  Co.,  m  K  J.,  Ch.  104  ;  Pdl 
V.  Northamptoti.  a}\d  Banltury  It.  Co.,  86 
L.  J.,  CIl  319;  L,  E,,  2  Ch.  100  ;  Sedg* 

a — ^voL,  r. 


icick  w  IFat/ofd  and  likkmnnmi^orth  R, 
Co.,  atj  L.  J.,  Ch,  379  ;  IFin^j  v.  TotU-n^ 
ham,  tie.  K  Co.,  h.  K.,  3  Ch.  740  ;  U7 
L.  J.,  Ch.  654  ,  MiDins  v.  hie  of  IVifjhi 
li,  Co.,  L.  R.,  5  CL  4U  ;  39  I„  J.,  f'h. 
522.  The  lion  extends  to  coniiKMisation 
for  liarnAj^ii  by  severanc'e,  and  to  land 
ntljouiinf;  the  land  pui-chaacd*  IFallrr  v, 
WuTf,  dx.  it.  Co.^  iibi  supra,  AVber*?  a 
day  is  fixed  by  the  contitict  of  purchase, 
the  montjv  must  bo  iwiid  by  that  day,  or 
the  knd  delivered  up,  Sittkm  w  Hoylak4 
R.  Co,,  20  L.  T*  214. 
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8-  ^^^^**'"^'  and  handing  over  tlie  line  of  the  purchasing  company  to  be  worked 

by  another  company,  has  been  held  not  to  interfere  with  the  lien  (o). 

ud  renteain        But  the  C!ourt  wiU  not  appoint  a  receiver  or  restrain  the  running  of 

nmnint;  of  *  *  ... 

trains,  but  not     traius  befoFC  dccrec  (p),  nor  will  it  restrain  the  running  of  trams 

before  decree  or  >^''  ,  i       /•     ?  !_• 

»!«•  before  the  sale  (q).     The  leading  case  on  this  branch  of  the  subject 

m^Mlk!'^     is  Mun7i8  v.  hie  of  Wight  R.  Co.  (r).     In  that  case  the  plaintiflF  sold 
land  to  the  company  in  1863,  and  possession  was  taken  shortly  after- 
wards.   About  half  the  purchase-money,  notwithstanding  the  opening 
of  the  railway,  remaining  unpaid,  the  plaintiffs  in  18G9  obtained  a 
saieofiand.        dccrco  for  spccific  performance.      The  company  filed  a  scheme  of 
Wight  R^ Co.       arrangement,  and  asked  the  plaintiff  to  accept  debenture  stock  or  a 
rent-charge  in  lieu  of  payment     This  he  declined  to  do,  and  applied 
again  to  the  Court  for  relief.    James,  V.-C,  ordered  the  land  to  be 
sold,  notwithstanding  the  scheme,  and  restrained    the  running  of 
trains  until  sale  or  payment     Giffard,  L.J.,  varied  this  order,  but 
merely  on  the  ground  that  the  injunction  would  make  the  land  use- 
di!f^**rdX^"°   less,  and  distinctly  affirmed  the  principle  that  the  claims  of  the  public 
to  use  the  railway  as  a  highway  might  be  disregarded.     In  giving 
judgment,  Giffard,  L.J.,  said, — 

*'  I  cannot  have  any  doubt  whatever  but  that  the  thing  which  is  directed  to  be 
sold  is  the  land  freed  and  discharged  from  any  conceivable  claims  on  the  part 
of  the  company,  and  from  any  conceivable  claims  on  the  part  of  the  public  as 
claiming  through  the  company.  That  question  has  been  considered  several 
times  by  the  Court,  and  the  rule  was  laid  down,  though  not  carried  to  its  full 
extent,  in  Wing  v.  Tottenham  and  Hampstead  Junction  K  Co,''  (s). 

After  reviewing  the  cases,  the  learned  judge  proceeded, — 

"  When  we  consider  the  relative  positions  of  vendor  and  purchaser,  we  see 
that  both  have  an  interest  in  the  property,  so  that  each  has  a  right  to  say  that  it 
shall  not  be  put  in  such  a  state  as  that  no  one  can  use  it.  The  fact  is,  that  in 
that  state  of  things  it  ought  to  be  so  dealt  with  as  to  make  it  of  advantage  to  the 
parties  ;  that  is,  not  of  advantage  to  the  purchaser  exclusively,  nor  to  the  vendor 
exclusively,  but  so  that  if  there  be  profit  capable  of  being  made,  as  distinct  from 
the  mere  use  of  the  property  by  the  insolvent  purchaser,  who  can  pay  nothings 
that  profit  ought  to  be  made.  I  shall  in  this  case  discharge  the  order  for  an 
injunction,  which  I  consider  inconsistent  with  the  authorities,  and,  in  some 
measure,  principle,  and  instead  of  it  I  shall  direct  the  appointment  of  a  receiver, 
and  shall  direct  the  defendants  at  once  to  let  the  receiver  into  possession.*' 

And  the  appointment  of  a  receiver  was  accompanied  by  a  direction 
for  sale  (t). 

(o)  St.  Oermans  (Earl)  V.  Crystal  Palace  (r)  L.   R.,   5   Ch.  414  ;  39  L.  J.,  Ch. 

IL    Co.,   L.   R.,   11   Eq.   568.     And  see  522  ;  varying  order  l>elow,  L.  R.,  8  Eq. 

Oriffilh  V.  Cambrian  IL  Co.,  21  L.  T.  290.  653. 

ip)  Latimer  Y.  Aylesbury  and  Bucking-  («)  L.  R.,  3  Ch.  740;  and  s«c  Allgood 

ham  R.  Co.,  L.  R.,  9  Ch.  D.  385— C.  A.  v.  Merrybent  and  Darlingt<yn  E,  Co.,  L.  R., 

iq)  Munn's  case,  ubi  supra ;  Lycett  v.  33  Ch.  D.  571,  and  p.  195,  note  (ft),  post. 

Stajford,  it-c.  R.  Co.,  L.  R.,  13  Eq.  261  ;  (/)  See  further  as  to  tlio  direction  for 

41  L.  J.,  Ch.  474.  sale,  Williams  v.  Aylesbury  and  Bucking- 
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An  unpaid  vendor  may  bid  at  the  sale  of  the  land  by  auction  (u),  ^.^^ualiMi 
aod  would  seem  to  have  the  same  riglits  as  an  unpaid  vendor  gene- 
rally. But  he  has  no  lieu  for  the  costs  of  the  arbitration  l»y  which 
the  price  was  settled  (,/'),  nor,  where  a  rent-charge  wa-s  the  considera- 
tion for  the  sale,  for  the  unpaid  arrears  of  such  rent-charge  (y). 
Where  the  line  of  the  purchosiug  company  ia  worked  by  another 
company  under  a  traffic  agreement,  the  proper  course  in  to  make 
both  companies  parties  to  the  action  (z).  Debenture  holders,  if  they 
have  obtained  the  appointment  of  a  receiver,  should  also  be  made 
parties  (a). 

Id  a  recent  and  p^'culiar  case  ao  unpaid  vendor  havitiLr  obtained  Roatmtutof 

jj*  i*i-i/.ii-  runniiiK  of 

an  order  for  payment  of  purchase  money,  obtained  in  default  of  com-  trails, 
pliauce,  on  evidence  that  the  land  was  unsaleable,  an  injunction  to 
restrain  a  company  from  running  trains  over  the  railway,  and  from 
continuing  in  possessiou  of  the  land  (/>). 


0.  Procedure  to  (tsse^s  Comj^cnsaiioTh, 

The  next  subject  for  our  consideration  is,  the  mminer  ofproered' 
hifj  to  have  compensation  a^ssessed,  after  tlie  company  have  thus 
taken  possession  of  lands  without  the  consent  of  the  ow^ner,  under 
the  85th  section. 

It  was  at  one  time  doubtful  whether  the  onus  of  taking  the  initia- 
tive steps  to  have  the  purchase-money  and  compensation  assessed  lay 
upon  the  owner  of  the  lands  or  upon  the  company  j  but  Lord 
Cott^jnhara,  C,  decided  (u),  that  under  the  68th  section,  the  onus  lay 
upon  the  owner.  TJiat  learned  jndge  said,  he  was  of  opioion  that 
this  section  was  intended  to  cover  every  case  in  which  the  company, 
whether  by  right  or  wrong,  or  by  any  other  means,  had  got  into  pos- 
session of  property  for  which  thoy  had  not  paid,  or  in  tlie  exercise  of 
the  powers  of  the  statute  had  injuriously  atfected  the  property  of 
uthei*is,  for  which  injury  they  were  bound  to  make  compensation.  In 
all  cases  falling  within  the  section,  the  company,  being  in  posaession, 
and  not  having  paid  the  compensation,  were  not  left  to  their  own 


9.  PTiKtdvr-  to 

OMtJH 

Compengatldrn, 


MoOe  of  pro. 
coiupeu«iitjon. 


After  Iho  com- 
]taiiy  have  tAktin 


the  owner. 


^m  R,  Co,,  28  I..  T.  517,  in  which  the 
nd  wa»  pHt  up  for  ivuctioii  but  iioL  lid 
^  r,  and  a  rc-4.'ilo  by  «.uctioii  or  private 
"contract  ordered* 
(u)  lb. 

{X)  Fcrrcm  {Earl)  v.  Stafford,  ^-e.  H. 
Co,,  L.  li,  13  E*p  524  ;  41  L.  J.,  Ch. 
3^2  ;  2(5  L.  T.  <562. 

(j/)  JtfMfy  {Earl)  y,  Briimi  Ferrij^  dx. 
Co,,  L.  R.,  r  K<i.  Am, 

{z)  Bithop  of  IFiticheat&r  v.  Mid  UanU 
JL   Co,,  L.   fi.,  5  liAi  17  J  87  L.  J„  Ch* 


379 ;  Marling  v.  Stone Jwuse  and  Naih' 
^<yrth  R  Co., '38  L.  J.,  Ch.  SO<S  j  Uoodford 
V,  Same  Co,f  ib.  307. 

(fi)  Dtiix  V.  Smn^rsei  and  Dorset  M,  Co. , 
38  L.  J,,  Ch,  232. 

{h)  AUffOfjd  V.  j\fcrri/!M^nl  and  DfirUnrflon 
R.  Co.,  L.  II.,  83  Ck  ]).  571 ;  firi  L  J., 
Ch,  743  ;  35  W,  IL  180,  {k-v  CWiity,  J, 

(c)  Ad<titw  V.  Ltiiuhm  and  Jihckiadl  R, 
Co.,  2  hUcM,  k  Goiti.  118  ;  19  L.  J.,  Ch. 
677  ;  6  RdW.  Cna.  271. 

O  2 
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9.  Procedure  to 

aMe$$ 
Compensation, 


It  seems  that 
under  sect  68 
no  notice  need 
be  given  by  com- 
mny  of  their 
intention  to 
issue  a  warrant. 


But  the  pro\i- 
sions  as  to  costs 
apply  to  sect  68. 


discretion,  or  to  the  pressure  of  their  own  wants,  to  induce  them  to 
summon  a  jury ;  but  a  remedy,  prompt  and  eflFectual,  was  given  to 
the  owners  to  compel  them  to  do  so.  This  remedy  was,  to  make  a 
claim  pursuant  to  the  68th  section,  stating  the  amount  of  compensa- 
tion required,  and  if  the  company  did  not  enter  into  an  agreement 
to  pay  or  proceed  to  arbitration,  or  within  twenty-one  days  issue 
their  warrant  for  a  jury,  as  the  case  might  be,  they  became  liable  to 
pay  the  sum  claimed. 

This  decision  was  subsequently  received  with  approbation  in  the 
Court  of  Queen  s  Bench  {d),  and  it  may  now  be  taken  as  settled  law 
that  the  owner  may,  in  all  such  cases,  avail  himself  of  the  simple 
remedy  of  an  action  for  obtaining  compensation  from  the  company, 
and  he  seems  to  have  this  remedy  in  addition  to  his  right  to  a 
mandamus. 

Questions  have  arisen  as  to  whether  the  various  clauses  in  the 
Lands  Clauses  Consolidation  Act,  which  refer  to  the  proceedings 
before  arbitrators  and  juries,  and  which  are  embraced  in  a  series  of 
sections  relating  to  these  subjects  {e),  are  applicable  to  cases  arising 
on  the  G8th  section,  as  well  as  to  ordinary  cases.  The  Court  of 
Queen's  Bench  determined  that  sect.  38,  which  requires  the  com- 
pany to  give  ten  days'  notice  of  their  intention  to  cause  a  jury  to  be 
summoned,  does  not  apply  to  a  proceeding  under  sect.  68  (/),  and  a 
plea  in  answer  to  an  action  brought  on  that  section  was  held  to  be 
sufficient,  wherein  the  company  alleged  that  they  issued  a  warrant 
within  twenty-one  days  after  the  receipt  of  the  plaintiffs  notice  that 
he  desired  to  have  the  question  of  compensation  settled  by  a  jury, 
without  adding  that  they  had  given  the  plaintiff  any  notice  of  their 
intention  to  do  so  (g).  On  the  other  hand,  it  was  decided  in  the 
Exchequer  Chamber,  affirming  a  decision  in  the  Court  of  Com- 
mon Pleas,  that  sects.  51  and  52,  which  provide  for  the  payment 
of  the  costs  of  an  inquiry  before  a  jury,  are  incorporated  with 
sect.  68  (h),  and  that  a  party  who  claimed  compensation,  having 
demanded  a  jury,  and  recovered  a  larger  sum  than  the  company  had 


(d)  Doe  d.  Armistcad  v.  North  Stafford- 
shire  H.  Co.,  20  L.  J.,  Q.  B.  249  ;  15  Jur. 
944  ;  16  Q.  B.  526. 

(f)  See  these  sections  and  the  cases 
thereon,  j>ost,  Chap.  VI.,  *'0n  the  Mode 
of  Assessing  Compensation." 

(/)  This  decision  is  the  more  important, 
inasmuch  as  it  shows  that  the  claimant 
will  have  no  oj)portunity  of  requiring  a 
special  jury,  unless  ho  demands  one  in  his 
original  notice,  when  he  requires  the  com- 
pensation to  be  settled  bv  jury. 

{(j)  Raihtoiie  v.  Yorlc,  Nctocadle  and 
BcrwUk  II.  Co.,  15  Q.  B.  404  ;  19  L.  J., 
Q.  B.  464.  Coleridge,  J.,  diss.  In  Rich- 
ardson  v.  SoiUh  Eastern  R,  Co,,  11  C.  B. 


154  ;  2  li.,  M.  &  P.  409  ;  S.  C.  in  error, 
21  L.  J.,  C.  P.  122  ;  16  Jur.  151  ;  15 
C.  B.  810,  some  of  the  judges  intimated 
doubts  as  to  this  decision.  But  it  was 
approved  of  and  followed  in  Hayward  v. 
Mdrojwiaan  R.  Co.,  33  L.  J.,  Q.  B.  73  ;  4 

B.  k  S.  787.  See  also  Hcalcy  v.  Thames 
Valley  R.  Co.,  5  B.  &  S.  769  ;  34  L.  J., 
Q.  B.  52. 

{h)  SoiLth  Eastern  /?.  Co.  v.  Richardson, 
21   L.  J.,  C.   P.  122 ;    16  Jur.   151  ;    15 

C.  B.  810  ;  Richardson  v.  SoiUh  Eastern 
R.  Co.,  11  C.  B.  154;  20  L.  J.,  C.  P.  236. 
Sec  Hayward  v.  Metropolitan  R.  Co.,  ubi 
supra. 
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previously  offered,  waa  therofare  entitled  to  recover  the  costs  of  the 
proceedings,  The  Court  said,  oa  affirming  tlic  judgment,  "  It  is  not 
necessary  for  us  to  say  whether  we  concur  in  the  opinion  of  the  Court 
of  Common  Pleas,  that  Uadslone  v.  York  tind  Berwick  E.  Co.  was 
wrongly  decided,  for  that  case  may  be  good  law  and  yet  the  decision 
in  this  case  may  be  also  correct/' 

It  is  also   to  be  observed,  that  a  party  cannot  take  proeeedinffs  Lamij  mmit  ti© 
under  the  68th  section,  unless  his  kmds  have  been  actitaUy  taken,  '>rii>,hi«*i«;«>^iy 
or  adualli/  injuriously  affected.     If,  therefore,  a  company  give  notice  *i'ct.  d» can  bu 
of  their  intention  to  take  lands,  but  do  not  afterwards  actually  take 
possession  or   injuriously  affect    them,  but   refrain    altogetlier  from 
taking  any  steps  to  carry  out  their  intention,  tlie  remedy  of  the  owner 
is  to  apply  for  a  writ  of  mandamus  to  compel  the  company  to  ivssess 
the  purchase-money  and  compensation.     It  has  been  decided,  that 
the   owner  or  other  party  injured  cannot  in  such  a  case   make  a 
demand  of  a  certain  fium,  under  the  OSth    section,  and  afterwards 
bring  an  action  to  recover  the  amount  demanded  on  the  default  of 
the  company  to  issue  a  warrant  to  the  sheriff  (i)* 

The  Court  of  Exchequer  said  on  this  point, — 

**  Tl^e  question  here  is,  what  is  the  meanmg  of  the  worls  *  lands  taken  f<ir  the  juii^nmt  of  U: 
execution  of  the  works? '    For  it  is  to  such  lands  alone  that  the  clauao  applies,   J^ 'i"i^,fjVuu  *'"^ 
It  haa  been  determined  upon  aeveral  occasions  by  Lord  Cottenhani,  and,  indo-   i«»itif. 
ixjndeiitly  of  hia  high  authority,  we  entirely  concur  in  that  opinion,  that  when  a   ^InMtJiiiuiw  nnrf 
company,  as  here,  give  notice  to  a  party  that  they  require  hia  lands  fcir  their   otjKmiJttmiivn 
works,  it  amounts  in  an  agreement  by  theui  for  the  purchase  of  those  lands, 
oMtidal  to  by  the  oitptmic  ^tady  (A:),  on  the  ternia  of  making  the  conipensation  in 
the  way  appointed  by  tlio  act^  under  which  such  notice  is  given,  and  bimh  both 
jmttics  finally.    In  some  sense,  therefore,  lan<Is  upon  sueli  notice  bcin^'  given,  may 
l>e  described  as  Umds  taken  for  the  execution  of  the  works.     And  so  in  one  case 
the  Court  uf  Queen's  Bench  callud  them,  and  we  think  correctly.     But  the  point 
is,  whether  the  '  landa  taken/  in  the  GBth  section,  mean  lands  actually  taken  intu 
the  possession  tif  the  compjuay,  and  thuse  alone  ;  and  after  carcf uliy  considering 
the  various  clauses  of  the  act  preceding  the  G8th  section,  we  have  arriveti  at  the 
conclusion  that  this  is  the  correct  constructiun.      These  preceding  provisions 
really  exhaust  the  whole  of  the  cases  in  which  the  company  gives  jiotice  of  re- 
quirijig  the  lands  (if  the  owixei-s  adversely,  when  the  company  requiring  them  are 
not  in  the  jmssessiou  of  the  lands,  and  can  only  obtain  that  possession  iiijon  pay- 
ment of  the  ascertained  compensation.    But  another  class  might  exist  and  require 
to  be  provided  for,  in  whicli  the  above  provisions  couhl  not  be  applied,  and  that 
was  the  class  where  tlie  ct>mpany  had  bet^n  permitted  to  take  jiossession  witliuut 
any  distinct  agreement  for  couipuusation,  or  whei'e»  in  the  exccntiun  uf  their 
wurks,  injury,  not  originally  in  the  contuniplaiion  either  of  the  etjujpaiiy  or  of 
tlic  owners,  was  actually  incurr«d.     And  the  literal  meaning  uf  tlie  words  *  latids 
which  shall  have  been  taken,  or  shall  have  been  injuriously  afiected/  not  '  lands 


(0  Burkiujihdw  v.  Birmingham  and 
Orford  Jar^twn  R.  Co ^  5  Bxch.  475  ;  20 
L.  J,,  Ex.  247,  But  sec  Barker  v.  Metrth 
p^lUan  R,  Co,,  17  C.  B.,  N.  S.  786. 


(10  See  as  to  the  words  in  itadics,  Hay  net 
V.  //ayn<!*.  30  U  J.,  Vh.  578  ;  1  Br.  & 
Sm.  426  ;  ante,  p.  ]7t{. 
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9.  Proctdun  to  which  shall  be  tokcn^  or  shall  bo  injuriously  affoctod,*  clearly,  we  think,  points 
Conipeiuation.  to  this  class  alono.  Independently  therefore  of  the  argument,  not  an  unim- 
portant  one,  that  tlie  construction  contended  for  would  not  give  full  effect  to 
both  the  23rd  and  68th  sections,  but  make  them  in  some  degree  inconsistent,  we 
have  come  to  the  conclusion  that  upon  the  true  construction  of  the  68th  section, 
the  words  Uands  taken,*  t&c.,  include  only  lands  actually  taken  or  actually 
affected  by  the  company,  and  consequently  that  these  lands,  not  having  been  so 
taken,  this  action  cannot  be  sustained  against  the  defendants." 

No  iniunction  It  IS  also  important  to  observe,  that  where  lands  ai^  actually  ia- 

iixjuriouHiy  ai-  juriously  aflFected  by  the  company,  in  consequence  of  works  in  the 
on  the  company's  courso  of  construction  on  their  own  lands,  or  on  the  lands  of  other 

own  lands.  .  i    •    •  i  .    .  ,       .    .  ,       . 

parties  not  complaining,  the  party  sustammg  the  injury  cannot  obtain 
an  injunction  on  the  ground  that  he  has  received  no  notice,  and  no 
oflFer  of  compensation,  if  it  appears  that  the  company  are  only  exer- 
cising the  statutory  powers  entrusted  to  them.  In  cases  of  this 
description  the  claimant  should  allow  the  works  to  be  completed, 
and  then  take  proceedings  under  the  G8th  section  (l). 
On  this  subject  Sir  J.  Wigram,  V.-C,  said, — 

ouHiyV^dted  by  '*  ^^®  question  to  be  answered  was,  whether  it  was  lawful  for  the  company  to 
works  on  the  commence  those  works  before  they  had  made  compensation.  The  Court  would 
landM.  not  interfere  to  restrain  companies  from  executing  their  lawful  powers,  unless 

Huuon  V.  London  there  was[some  special  equity  to  the  contrary,  arising  out  of  some  agreement  or 
em  k  Co,  circumstances.     If  the  lawful  powers  were  not  exceeded,  the  court  would  not 

interfere.  The  question  here  must  be  answered  by  the  Lands  Clauses  Consoli- 
dation Act,  and  the  Eailways  Clauses  Consolidation  Act.  In  the  case  of  the 
purchase  of  land,  the  84th  section  of  the  former  act  provided  that  the  price  was 
to  be  paid  before  entry,  and  the  85th  section  provided  for  cases  where  the  com- 
pany, wanting  immediate  possession,  and  before  the  time  of  jjayment,  were 
allowed,  upon  having  the  amount  ascertained  m  the  mode  pointed  out  by  the  act, 
paying  the  money  into  the  Bank,  and  givmg  abend,  to  enter  upon  the  land  before 
the  price  was  actually  paid.  Those  were  the  important  clauses  as  appUcablo  to 
the  present  case.  But  the  case  of  damages,  consequential  upon  the  exercise  of 
the  powers  of  the  company  upon  their  own  land,  or  upon  the  land  of  other  persons 
not  complaining,  might  stand  in  a  different  position  from  that  of  damages  which 
were  consequential  on  a  purchase,  and  must  be  determined  by  the  Railways 
Clauses  Consolidation  Act.  That  act  required  the  company  to  make  compen- 
sation to  all  persons  whose  interests  were  injuriously  affected  by  the  acts  of  the 
company.  There  was  some  difficulty  arising  out  of  the  language  of  several  of 
the  clauses  of  this  act  in  construing  them  so  as  to  bring  every  case  within  them. 
Several  sections  of  that  act  had  reference  to  the  question  of  compensation.  Tlie 
question  in  this  cause  arose  under  the  44th  section  which  said  the  company 
should  make  compensation,  and  that  the  amount  of  compensation  or  damages 

(/)  It  was  objected  in  Langham  v.  Great  bo  likely  to  assess  sullicient  compensation 

Korthcm  li.  Co.,  1  De  Gex  &  Sm.  486  ;  5  to  the  owner,  if  thoy  were  called  upon  to 

Railw.  Cas.  263  ;  16  L.  J.,  Ch.  437,  that  give  a  verdict,  after  the  damages  were  sus- 

the  company,  in   executing  their  works,  taincd,  but  Knight  Bruce,  V.-C,  said,  this 

would  greatly  alter  the  appearance  of  the  was  no  ground    for    the    interference  of 

land  (which  the  company  oad  entered  upon  equity, 
under  sect.  85),  and  that  a  jury  would  not 
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aliotild  bo  nscertaiiied  in  tlie  way  pointed  out  by  the  Lands  Clatiaes  Consolidation 
Act,  bvit  did  not  nay  whetJier  tho  damages  shonld  be  ascerttiined  before  the  com- 
pany began  tlie  work  upon  their  own  hind,  or  at  any  time  afterwards.  In  LiHer  Worki  msT  l*o 
V.  Li^Afif  (m)»  iho  judi^es  were  nnanimoualy  of  o|*inion  that  it  was  not  imhawfid  U>v  tM^fnn?  cH^ull►cn- 
a  company  to  eoinnience  worka  (provided  fcliey  were  within  thL'ir  powers),  althnugb  ^^^^^* 
they  might  be  attended  witii  damage  to  others,  before  making  or  tendering  com- 
peiisation  for  expected  damage.  That  case  wivs  an  authority  in  jK"lnt.  The 
ground  upon  \rhich  theCVurt  there  proceeded  was  the  impracticability  of  knowing, 
ill  many  cases,  w3i ether  damage  woiihl  or  would  not  be  sustained  from  the  nn- 
hiwful  acts  of  the  company  ;  and,  if  it  wfis  cert^iin  that  damage  would  follow, 
the  difficulty  of  measuring  the  extent  of  it.  Ujion  carefully  roadhig  tluotigh  tho 
Railways  Clauses  Oouaolidation  Act,  it  will  be  found  that,  in  many  of  tlie  cases 
»I>ecified,  it  would  be  absolutely  inipossiljle  for  a  jury  to  measure  the  damages 
which  a  company  might  be  bound  to  tender  before  tho  work  was  comuienced. 
To  such  cases  the  reasoning  of  Lister  v.  Lobkij  was  applicable,  and  was  un- 
answerable '*  (n). 

If  the  claioiant  proceeds  against   the   conapany  under  the  68th  u\»^f;n,A 
section,  the  company  may  allege  as  a  defence,  to  an  a^^tion  on  the  n*  tjon  oun.  t% 
awarxl  or  inquisition,  that  the  claimant  has  sustained  no  injury  for  has  ihi^u  bu*. 
which  the  statute  has  given  compensation  fo). 

Arbitrators  and  juries  have  no  jurisdiction  to  determine  whether 
damages  alleged  to  have  been  sustained  are  such  as  give  a  legal  right 
to  demand  compensation  (p).  If  no  such  damage  has,  in  fact,  been 
sustained,  the  com p any  will  not  be  damnified  by  refusing  to  summon 
a  jury,  ur  appoiut  an  arbitrator  when  they  are  ret[uired  to  du  so. 
But  as  exorbitant  claims  may  bo  made  under  sect.  68,  in  cases  where 
the  legal  right  to  compensation  may  be  extrenit^ly  doubt ful,  and  tlie 
company  would  become  liable  to  pay  the  whole  of  the  claim,  on  failing 
to  establish  that  no  legal  damage  had  been  sustained,  in  such  cases 
the  proper  course  seems  to  be,  t!iat  the  company  should  take  the 
liecessary  steps  to  have  the  compensation  assessed ;  and  then  appear 
before  the  arbitratoi'H  or  jury,  under  protest,  if  necessary,  and  contest 
the  claim  (g). 


im)  7  A.kE,  UL 

(n)  HiUton  \\  London  and  Soiiih  WtsUm 

H.  Co,,  7  Hare,  25W  :  18  L   J.,  Ch.  345. 

And  hiiC  Fcrtami  v.  Cvrporatutn  uf  Brad' 

|jr</^it  21  Vii'iiW  412  ;  Matey  w  Meirnpalitati 

■  Bmnl  of  Worhk,  33  U  h,  Cli.  377,  883. 

{o)  Se«  Glovtr  v,  Nvrth  SUiffimUhire 
n.  Co.,  20  U  J..  Q.  B*  376  ;  16  Q.  B.  &12  ; 
Jlmd  V.  Virioria  SkUion,  <£y.  A\  Co.,  82 
L.  J.,  Ex.  1(J7  ;  1  H.  k  C.  826;  Barber 
V.  Xotthujham  and  (hanthnm  JL  C't>.,  33 
L.  J.,  C  R  14*3  ;  15  a  11,  N.  S.  27e  •, 
£fjleU  V*  Midlattd  i?.  (7y.,  L.  R.,  1  C.  P. 


241  ;  35  L,  f ,  0.  P.  163 ;  H,  A:  Eutli.  189. 
The  proeeeAliiics  will  not  be  stajt'd  on  this 
|Trouiic],  lis  tht'y  wonltl  not  liave  hwn 
*'re*trflititd"  hy  a  eoujt  of  enuity  before 
the  JudiLiiture  Act.  Seei^i/ic/tia  v.  Lomioii 
atut  Bhtckwall  R.  Oq.,  1  K.  &  J.  34 ;  6 
Dc  G.,  M.  &  G.  851,  and  the  cases  thor« 
citml. 

ip)  Bcrlrlt  V.  Midlmid  JL  Co.,  nbi 
supni. 

{q]  luad  y.  Vidifrkt  Slution,  d:c.  iC, 
(7w.i  uLi  supra. 
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10.  Temporary 

Occupation  of 

LnnrU, 


R.  C  Act,  8.  S2 
Kiitry  without 
l«yuiont 


SaviiiB  for  gar- 
den, AC 


L.  C.  Act,  8.  S2. 


Power  to  QM 
l&nds. 


10.  Powers  to  take  temporal^  Possession  of  Lands, 

The  company  are  also  authorised  to  take  temporary  possession  of 
lands  which  abut  on  the  intended  lino  of  railway ;  but  this  power  is 
confined  within  certain  specified  limits,  and  mansion-houses  and  other 
inclosed  property  are  protected  from  such  an  invasion. 

By  sect  32  of  the  Railways  Clauses  Act,  1845,  it  is  enacted,  that, 
subject  to  the  provisions  therein  and  in  the  special  act  contained, 
the  company  may,  at  any  time  before  the  expiration  of  the  period 
limited  for  the  completion  of  the  railway,  without  making  any  pre- 
vious payment,  enter  upon  any  lands  within  the  prescribed  limits, 
or,  if  no  limits  be  prescribed,  not  being  more  than  200  yai-ds  distant 
from  the  centre  of  the  railway,  and  not  being  a  garden,  "  belonging 
to  a  house,  nor  a  park,"  and  not  being  nearer  to  the  mansion-house 
of  the  owner  of  any  such  lands  than  the  prescribed  distance,  or,  if  no 
distance  be  prescribed,  then  not  nearer  than  500  yards  therefrom  {r), 
and  may  occupy  the  said  lands  so  long  as  may  be  necessary  for  the 
construction  or  repair  of  that  portion  of  the  railway,  or  of  the  accom- 
modation works  connected  therewith,  and  may  use  the  same  for  any 
of  the  following  purposes  : — 

For  the  purpose  of  taking  earth  or  soil  by  side  cuttings  therefrom  ; 

For  the  purpose  of  depositing  soil  thereon  ; 

For  the  purpose  of  obtaining  materials  therefrom  ;  or. 

For  the  puipose  of  forming  roads  thereon. 

In  exercise  of  the  powers  aforesaid,  the  company  may  deposit,  and 
manufacture  and  work  upon  such  lands,  materials  of  every  kind  used 
in  constructing  the  railway,  and  may  also  dig  and  take  from  out  of 
any  such  lands  any  clay,  stone,  gravel,  sand  or  other  things  useful  or 
proper  for  constructing  the  railway  or  the  roads,  and  may  erect 
thereon  workshops,  sheds,  and  other  buildings  of  a  temporary  nature. 
But  it  is  provided,  (1)  that  the  company  is  not  to  be  exempted  from 
an  action  for  nuisance  or  other  injury  to  the  lands  or  habitations  of 
any  party  other  than  the  party  whose  lands  are  taken  or  used  for  any 
of  the  "  purposes  aforesaid ;  **  and  (2)  that  no  stone  quarry,  brick- 
field, or  other  like  place,  which,  at  the  time  of  the  passing  of  the 
special  act,  was  commonly  worked  or  used  for  getting  materials  there- 
from for  sale,  shall  be  taken  or  used  by  the  company  for  "  any  of  the 
purposes  lastly  hereinbefore  mentioned." 


(r)  In  Welfb  v.  Manchester  and  Leeds 
K  Co,,  1  Railw.  Caa.  699,  Lord  Cottenham 
said,  when  called  upon  to  construe  a 
similar  clause  in  a  railway  act,  "The 
powers  given  to  companies  are  so  large, 
and  frequently  so  injurious  to  the  interests 
of  individuals,  that  I  think  it  is  the  duty 


of  every  Court  to  keep  them  most  strictly 
within  these  powers  ;  and,  if  there  be  any 
reasonable  doubt  as  to  the  extent  of  their 
powers,  they  must  go  elsewhere  and  get 
enlarged  powers,  but  they  will  get  none 
from  me  oy  way  of  construction  of  the 
act." 


SECT.  10.— TEMPO ItlHY   OCCUPATIOX   OP   LANDS. 


The  words  "  purposes  aforesaid ''  in  tliis  section  refer  only  to  the 
purposes  mnntioned  ia  tlio  section  itself.  Moreover,  the  remedy 
*against  the  eorapatiy  may  bo  hy  action  for  injunction  as  well  as  for 
damages.  Where  a  company  erected  a  mortar-niill  near  the  shop  of 
the  plaintiff,  who  complained  of  tlie  noise  and  vibration,  Jesse!,  M.E., 
granted  an  injunction  to  restrain  the  company  from  working  the 
mill,  not  being  satisfied  that  the  railway  could  not  he  constructed 
witliuut  the  mortar  being  made  at  that  particulai"  place  (.y). 

And,  by  sect.  33,^"  In  case  any  such  lands  shrdl  be  required  for 
spoil  banks  or  for  side  cuttings,  or  for  obtaining  materials  for  the 
construction  or  repair  of  the  railway,  the  company  shall,  before  enter- 
ing thereon  (except  in  the  ease  of  accident  to  tlje  railway,  requiring 
immediate  reparation),  give  3  weeks'  notice  in  writing  to  the  owners 
and  occupiers  of  such  lands,  of  their  intention  to  enter  upon  the 
same  for  such  purposes  (^};  and,  in  civse  the  said  lands  arc  required 
for  any  of  the  oilier  purposes  hereinbefore  mentioned,  the  company 
shall  (except  in  the  cases  aforesaid)  give  10  days'  like  notice  thereof  j 
ad  the  company  shall,  in  such  notice  respectively,  state  the  8ub- 

mce  of  the  provisions  hereinafter  contained,  respecting  the  right  of 
such  owner  or  occupier  to  require  the  company  to  purchase  any  such 
lands,  or  to  receive  compensation  for  the  temporary  occupation 
thereof,  as  the  case  may  be  **  (it). 

The  mode  of  serving  tfic  above-mentioned  notices  is  prescribed  by 
sect  34. 

If  lands  are  required  for  spoil  banks,  &c.,  the  owner  or  occupier 
may,  by  giving  notice  in  writing  to  the  company  within  ten  days 
after  he  has  received  the  notice  from  the  compiny,  object  to  the  com- 
pany using  the  lands  ;  and  the  objection  may  be,  that  the  lands  or 
materials  are  essential  to  be  retained  by  the  owner  (./•),  or  that  other 
contiguous  lands  would  be  more  fitting  to  be  used  (f/)  :  (Sect.  35.)  If 
the  former  objection  be  made,  two  justices  may  inquire  into  the  truth  of 
such  ground  of  objection,  and,  fur  special  reasons  to  be  assigned,  may 
order  that  the  lands  shall  not  be  used  by  the  company ;  and,  after 
service  of  the  justices*  order  on  the  company,  they  cannot  take  or 
use,  without  the  previous  consent  of  the  owner,  any  of  the  lauds  or 
materials  which  they  are  ordered  not  to  take  or  use :  {Sect  3*1)  If 
the  objection  be,  that  other  contiguous  lands  which  the  company  are 
authorised  to  use,  would  bo  mure  fitting  to  be  used,  then  the  owners 
and  occupiers  of  such  contiguous  lands,  and  the  company,  may  be 


iTiJtinrH'in 
AijaiiiHt  com- 


€omiMtri>y  0*  give 

to  ftllCll  t^(M|"r- 


*ilij»>«t  to  laiifl* 
iK'ifi^  ij»e«l  for 
tcuiitoimry  jiur- 
poaet, 

SceLSS. 


{s)  Fetiwick  v,  EaM  Lotidmt  R,  Co,, 
k  K.,  20  Eq,  f.44  ;  44  L.  J.,  Ch.  602. 

(/)  The  uvtioo  ougUt  to  point  out  Tor 
what  pUfpOMft  the  Utida  are  n.*quired,  aJt  in 
tlve    form,   Appendiic,     Pwjndcr  v.  Great 


Nonrihern  R,   CtKt  5  Ratlw*  Csi«.   nt   piigtj 
201  ;  la  Sim.  at  pugo  UK 

(tt)  See  forms,  vol  IK 

(x)  Se*;  forms,  vol.  IL 

(y)  See  formal  vol.  IL 
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Oceupati 

Laru 


,nd*. 


Owners  nuiy,  in 
certain  CMes, 
reqoire  the  oom< 
puiv  to  porduwe 
utnda  required 
for  temporary 
porpoeee. 

Sect  42. 


Compensation 
for  temporary 
oocQpaUon. 

Sect  43. 

Crops. 


summoned  to  appear  before  two  justices,  and  they  may  determine, 
summarily,  which  of  the  lands  shall  be  used:  (Sect.  37.)  Or  the 
justices  may  adjourn  the  inquiry,  and  summon  any  other  person  who 
may  appear  to  have  lands  which  the  company  are  authorized  to  take, 
and  then  finally  determine  which  lands  shall  bo  used :  (Sect.  38.) 
The  owner  or  occupier  of  lands  required  for  spoil  banks,  side  cuttings, 
for  obtaining  materials,  or  for  forming  roads,  may  require  the  com- 
pany to  execute  a  bond,  with  sureties,  conditioned  for  the  payment 
of  compensation  ;  and  a  justice  may  decide  any  ditference  as  to  the  , 
amount  of  the  penalty,  &c. :  (Sect.  39.)  Before  any  lands  or  roads 
can  be  used,  the  company  are  required,  on  the  request  of  the  owner 
or  occupier,  to  fence  off  the  lands  and  roads,  and  to  put  up  convenient 
gates;  and,  in  case  of  difference,  two  justices  may  decide  what  fences 
and  gates  are  necessary  :  (Sect.  40.)  If  lands  are  taken  for  the  pur- 
pose of  getting  materials,  the  company  must  work  the  same  in  such 
manner  as  the  surveyor  or  agent  of  the  owner  may  direct,  or,  in  case 
of  disagreement,  as  a  justice  may  direct :  (Sect.  41.)  In  all  cases 
where  the  company  enter  upon  lands  to  make  spoil  banks,  the  owners 
or  occupiers  of  the  lands,  or  parties  having  such  interests  therein  as, 
under  Lands  Clauses  Act,  would  enable  them  to  convey  the  lands 
to  the  company,  may,  at  any  time  during  the  possession  of  such  lands 
by  the  company,  and  before  they  have  accepted  compensation  from 
the  company  in  respect  of  such  temporary  possession,  serve  a  notice 
in  writing  on  the  company  (z),  requiring  them  to  purchase  the 
lands,  or  their  interests  therein.  The  notice  must  set  forth  the 
particulars  of  the  interest  in  the  lands,  and  the  amount  of  the 
claim  in  respect  thereof.  The  company  are  then  bound  to  purchase  : 
(Sect.  42.) 

In  any  of  the  cases  where  the  company  are  not  required  to  pur- 
chase the  lands,  and  in  all  other  cases  where  they  take  temporary 
possession  of  lands  by  virtue  of  the  powers  in  the  acts  granted,  it 
is  incumbent  on  the  company,  within  one  month  after  their  entry 
upon  such  lands,  upon  being  required  so  to  d),  to  pay  to  the  occupier 
of  the  lands  the  value  of  any  crop  or  dressing  that  may  be  thereon,  as 
well  as  full  compensation  for  any  other  damage  of  a  temporary  nature, 
which  he  may  sustain.  The  company  must  also,  during  their  occu- 
pation, pay  half-yearly  to  the  occupier  or  owner,  as  the  case  may 
require,  a  rent  to  be  fixed  by  two  justices,  in  case  the  parties  differ  ; 
and  within  six  months  after  they  cease  to  occupy,  pay  to  the  owner 
and  occupier  compensation  for  all  permanent  or  other  injury  that  may 
have  been  sustained  by  them :  (Sect.  43.) 


(2)  See  forms,  vol.  II.,  **  Statutes,"  &c,  n. 


SECT.  IL — TEMPailAHY   OCCUPATION  OF  HOADS, 


203 


The  amount  of  compeDsatioii  in  al!  the  above-mentioned  cases  is 
determined,  and  the  iiiuoey  applied,  in  the  manner  provided  by  the 
Lands  Clauses  Cunsoiidatlon  Act  fur  determining  the  amonnt  and 
application  of  the  compensation  to  be  paid  for  himls  takt  n  under  the 
provisions  of  that  act :  (Sect  44,)  This  subject  is  treatt.'d  of  in  the 
next  Chapter.  The  right  of  the  owner  or  occupier  of  lands  to  com- 
pensation for  tempomry  occupation  is  not  affected  by  the  subsequent 
abandonment  of  the  railway  (a). 

After  a  railway  is  completed,  a  company  may,  in  certain  cases,  ^Jj^" "? S!* 
enter  on  a<Jjoitnng  lands  fur  the  purpose  of  pre  venting  accidents  and   tiJea^ittoHt/ 
of  repairing  the  railway ;  and  in  some  cases  lands  not  included  in   ^f  jrld?"*"^*^ 
the  schedules  annexed  to  the  special  act  may  be  taken  under  the 
compulsory  powers  of  the  act ;   but  in  all  these  eases  a  certificate 
from  the  Board  of  Trade    must   be    obtained    by  the   company  in 
accordance  with  5  ife  0  Vict  c.  55,  ss.  14*  and  15  (b). 


11.  Poivers  to  take  tctni>orart/  Pometision  of  Roads. 

The  company  are  also  authorized  to  make  a  temporary  use  of 
certain  private  roads.  By  sect.  30  of  the  Raihva^^s  Clauses  Act, 
1845,  it  is  enacted  that  the  company  may  enter  upon  and  use  '*  any 
existing  private  road,  being  a  road  gravelled  or  forjued  wiih  stones 
it  other  bard  materials,  and  not  being  an  avenue  or  a  planted  or 
ornamental  road,  or  an  approach  to  any  mansion  house  "  within  cer- 
tain prescribed  limits  ;  but,  before  the  company  can  enter  upon  or 
use  the  roiul,  they  must  give  3  weeks'  notice  (c)  of  their  intention 
to  the  owners  and  occupiers  of  the  road,  and  of  the  lands  over  which 
it  passes.  The  notice  must  state  the  time  during  which,  and  the 
purposes  for  which,  they  intend  to  occupy  such  road  ;  and  such  com- 
pensation must  be  paid  as  may  be  agreed  upon,  or,  in  default  of 
agreement,  as  settled  by  two  justices. 

But  the  owners  and  occupiers  may,  within  ten  days  after  service  of 
the  notice,  object  to  the  company  making  use  of  the  road  on  the 
ground  that  other  roads  or  some  public  road  would  be  more  fitting 
to  be  used  ;  and,  upun  the  objection  being  so  muJe,  sucli  proceedings 
(mutatis  mutandis)  may  be  had  as  have  been  already  mL^ntiuned,* 
with  respect  to  lands  temporarily  occupied  by  the  company,  in 
respect   of  which   three  weeks*  notice    is    required   to    be    given : 


Occupation  of 


Towerti  to  take 
t«iiniR!iraJ*y  l»'^*- 
seawioijorpriviite 
roads  vrStJiin  JW 
yaiiU  ofliue, 

B.  C,  Act,  a,  SO. 


NoUce  tti  owner. 


Pow<?r  trt  uwncni 
t4.  ot^j- iH  tliat 

HtwiiiUl  (jc  Ukcn. 
Sect  3L 


•  Pag©  200,  mute. 


(a)  "Rnilway  Compunies   Act,   18fi7>" 
30  k  31  Vict  c  127,  a,  33. 


(b)  See  TKwt,  Chap.  X.,  Sect  8. 

(c)  Scefonn,  vol  IL,  ** SUtute*/*  n. 
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11.  Temporarif 

Occupation  qf 

Roads. 


Sahstitation  of 
roads  for  roads 
iuterfered  with. 

Sect&S. 


Restoration  of 
roads. 

Beet  56. 

Penalty  for  not 
restoring  road. 


ttepair  of  roads. 
Sect  58. 


Penalty  for  non- 
lejiair. 


(Sect.  31.)  The  powers  given  to  the  company  to  cross  turnpike  and 
other  roads  are  hereafter  described  (d). 

If  the  company  cross,  raise,  cut  through,  sink  or  use  any  part  of 
any  road,  public  or  private,  so  as  to  render  it  impassable  for,  or 
dangerous,  or  extraordinarily  inconvenient,  to  passengers  or  other 
pereons,  or  carriages,  they  must,  before  the  commencement  of  any 
operations,  cause  a  sufficient  road  to  be  made,  instead  of  the  road 
to  be  interfered  with,  and  maintain  such  road  (e). :  (Sect.  53.)  In 
default  of  making  the  substituted  road,  the  company  are  liable  to  a 
heavy  penalty  (/)  (sect  54);  and  may  also  be  sued  by  any  person  sus- 
taining special  damage :  (Sect.  55.)  If  the  road  interfered  with  as  al)ove 
mentioned  can  be  restored,  compatibly  with  the  formation  and  use  of 
the  railway,  the  company  must  restore  it ;  if  it  cannot  be  restored, 
then  the  company  must  cause  some  other  sufficient  substituted  road 
to  be  put  into  a  permanently  substantial  condition ;  and  the  former 
road  must  be  restored,  or  the  substituted  road  provided,  within  a  cer- 
tain period,  which  is  prescribed  :  (Sect.  56.)  If  any  such  road  be  not 
restored,  or  the  substituted  road  completed,  within  the  prescribed 
period,  the  company  forfeit  to  the  mauiigei's  or  owner  of  the  road  {(j) 
interfered  with,  oL  for  every  day  during  which  the  road  is  not  restored, 
or  the  substituted  road  completed  :  (Sect.  57.) 

If  the  company  use  or  interfere  with  (A)  any  road,  they  must  from 
time  to  time  make  good  all  damage  done ;  and  any  question  as  to 
the  damage  done,  or  as  to  the  repair  of  the  road  by  the  company, 
must  be  refen-ed  to  two  justices,  who  may  direct  such  repairs  to 
be  made  as  they  think  reasonable,  and  may  impose  upon  the  company 
for  not  executing  the  repairs  a  penalty,  not  exceeding  5/.  per  day  (i), 
to  be  paid  to  the  surveyor  or  other  person  having  the  management 
of  the  road,  if  public,  or  to  the  owner,  if  private  :   (Sect.  58.) 


{(l)  Post,  Chap.  IX.,  Sect.  3. 

\e)  See  Attorney  -  General  v.  Widnes 
R  Co.y  30  L.  T.,  449,  and  other  cases  on 
this  subject,  i>08t,  Chap.  IX.,  Sect  7. 

(/")  See  Mann  v.  Great  Southern  and 
Western  R.  Co.,  9  Ir.  C.  L.  R.  105.  If 
a  private  way  bo  obstructed  by  the  rail- 
way works,  the  remedy  of  the  party  injui-ed 
is  to  sue  for  a  penalty,  under  sect.  54,  or 
to  bring  an  action  under  sect.  55  of  the 
Railways  Clauses  Act  for  special  damage 
sustained,  or  he  may  proceed  to  recover 
compensation  in  the  manner  pointed  out 
in  the  acts.  It  is  clear  that  an  action  on 
the  case  for  the  obstruction  cannot  be 
maintained.  fVatkins  v.  Great  Northern 
R.  Co.,  15  Jur.  1127 ;  20  L.  J.,  Q.  B.  391  ; 
16  Q.  B.  961,  distinguishing  72.  v.  Scott, 
3  Q.  B.  543,  where  an  injunction  was 
refused.  See  Hatfield  v.  Manchester  11, 
Co.,  12  Jur.  1083.  The  above  sections, 
howBTor,  do  not  apply  where  the  object  of 


the  special  act  is  to  change  the  nature  of 
the  road.  Tanner  v.  South  Wales  R.  Co., 
5  E.  k  H.  618. 

{(j)  The  owner  of  the  soil  of  a  road, 
who  occasionally  repaired  it  and  the  sewers 
below  it,  and  who  imd  dedicated  the  road 
to  the  use  of  the  ]mblic.  although  it  had 
never  been  adopted  or  repaired  by  the 
parish,  is  not  a  person  having  the  manage- 
ment of  the  road  within  the  meaning  of 
the  above  clause.  R,  v.  Wilson,  21  L.  J., 
Q.  B.  281  ;  16  Jur.  973  ;  18  Q.  B.  348. 

{h)  The  comi^any  are  liable  under  this 
section  for  damage  done  to  a  road  by  their 
contractors.  West  Riding  and  Grimsby 
R.  Co,  V.  Wakefield  Local  Board  of 
HeaUh,  33  L.  J.,  M.  C.  174;  5  B.  &  S. 
478. 

(<*)  See  a  form  of  an  order  and  con- 
viction, L.  and  N.  W.  R.  Co.  v.  Wcihcrall, 
20  L.  J.,  Q.  B.  337;  15  Jur.  247. 
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An  order  of  justices,  made  under  the  5Sth  section  need  not  point 
out  the  particular  repairs  required  to  be  done  :  it  is  sufficient  to  state  Sufficiency  of  tn 

1  ^  y       r  ii  !••  ^  t  •  onler  and  con- 

what  length  of  road  lias  bean  injured,  and  to  direct  that  portion  to  viction  under 

be  repaired ;  and  one  conviction  for  neglecting  to  obey  an  order  may, 

by  reference  to  the  order,  include  several  roads  situate  in  one  parish, 

and  need  not  impose  a  separate  penalty  for  the  non-repair  of  each 

road  ;  nor  is  it  necessary  to  refer  to  the  special  act  in  the  conviction  ; 

it  is  sufficient  to  allege  that  the  conviction  is  by  virtue  of  the  Railways 

Clauses  Consolidation  Act  (k), 

(k)  L.  a)id  N.  IV,  R.  Co.  v.  WetJt^crall^  provisions  of  this  section,  was  discussed  iu 

iibi  supra.     Whether  those  portions  of  a  Ex  part€  Exeter  Road  Tritstees,  16  Jur. 

road  Iwjlonging   to  a   county  bridj^e,  and  649.] 
repairable  by  the  county,  are  v;ithin  the 
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dama^  where 
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1.20. 


Compensation 
for  damage  auA- 
talned  by  tempo- 
rary occuiiation 
of  landii. 

R.  0.  Act,  1U5, 
■s.  42,  43. 


Compensation 
where  roads  are 
temporarily 
occupied. 

Sect  80. 


1.  The  Subject-matters  of  Compensation, 

We  DOW  approach  the  important  question  of  compensation.  It  will 
be  found  that  both  the  Lands  Clauses  Act  and  the  Railways  Clauses 
Act  are  replete  with  allusions  to  compensation,  sometimes  giving  it 
in  express  terms,  and  sometimes  by  reference  only.  Before  con- 
sidering the  general  enactments  on  the  subject,  it  will  be  convenient 
to  group  together  such  of  the  special  enactments  relating  to  it  as 
may  be  dismissed  in  a  few  words. 

It  is  provided  by  the  Railways  Clauses  Act,  1863,  s.  20,  that, 
where  the  time  limited  for  the  exercise  of  powers  of  compulsoiy 
purchase,  or  for  construction  of  the  railway  is  extended,  the  justices, 
arbiti-ators,  &c.,  who  award  or  assess  the  compensation  to  be  made 
by  the  company  shall,  in  estimating  the  amount  of  such  compensa- 
tion, assess  compensation  for  the  additional  damage  (if  any)  sustained 
by  those  owners,  &c.,  by  reason  of  the  extension  of  time. 

Compensation  for  damages  sustained  by  reason  of  the  temporary 
occupation  of  lands  is,  by  the  Railways  Clauses  Act,  1845,  s.  42, 
to  be  made  to  both  the  owner  and  the  occupier  of  the  lands. 
And  if  the  lands  have  been  temporarily  occupied  for  the  purpose 
of  making  spoil  banks  or  side  cuttings  thereon,  or  for  obtaining 
materials  for  the  construction  or  repair  of  the  railway,  then  the 
parties  interested  may  waive  their  right  to  claim  compensation 
under  the  above  provision,  and  require  the  company  to  purchase  the 
lands  (a). 

So,  when  the  company  use  certain  existing  private  roads,  before 
they  use  such  roads,  they  must  give  notice  of  their  intention  {h\  and 
pay  to  owners  and  occupiers  such  sum  for  the  use  of  the  road  as 

(a)  See  the  notice,  &c.  required  in  this  (6)  See  the  form  of  this  notice,  voL  II., 

caac,  vol.  II.,  tit.  Forms,  tit.  Forms, 
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shall  be  agreed  upon  by  the  owners  and  occupiers  and  the  company, 
or»  in  case  tliey  differ,  as  sball  be  settled  by  two  justices. 

The  company  are  empowered  to  remove  or  displace  water  and  gas- 
pipes  ;  but  they  must  make  good  all  damage  done,  and  make  full 
compensation  to  all  parties  for  any  loss  or  damage  which  they  may 
sustain  by  reason  of  any  interference  with  the  mains,  pipes  or  works 
of  any  water  or  gas  company,  or  with  the  private  service-pipes  of 
any  person  supplied  with  water. 

The  special  provisions  of  the  Railways  Clauses  Act,  sects.  77 — 85, 
with  respect  to  mines,  and  of  the  Lands  Clauses  Act,  sects.  119^ — 12*3, 
with  respect  to  lands  subject  to  leases,  are  treated  of  in  separate 
sections  of  this  Chapter  (c).  Compensation  for  lands  omitted  to  be 
purchased,  and  for  rights  of  common,  is  also  treated  of  hereafter  (t/). 

The  general  enactments  on  which  the  right  to  compensation  is 
founded  are  the  63rd  and  GHth  sections  of  the  Lands  Clauses  Act, 
and  the  6th  and  IGth  sections  of  the  Railways  Clauses  Act.  The 
68tli  section  of  the  Lands  Clauses  Act  assumes  tliat  certain  parties 
are  entitled  to  compensation  iu  respect  of  lands  or  of  some  interests 
therein  which  shall  have  been  taken  for  or  injuriously  aftected  by 
the  works  authorized  by  the  special  act,  and  merely  points  out  the 
various  modes  by  which  the  compensation  is  to  be  ascertained.  The 
G3rd  section  of  the  same  act  had  already  provided  that  in  estimating 
compensation  regard  is  to  be  had  *'  to  the  damage,  if  any,  to  be 
sustained  by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise 
injuriously  affecting  such  other  lands." 

The  6th  section  of  the  Railways  Clauses  Act  directs  that  the 
"  company  shall  make  to  the  owners  and  occupiers  of  and  all  other 
parties  interested  in  any  lands  taken  or  used  for  the  purpose  of  the 
railway,  or  injuriously  affected  by  the  construction  thereof,  full  com- 
pensation for  the  value  of  the  lands  so  taken  or  used,  and  for  all 
damage  sustained  by  such  owners,  occupiers  and  other  parties  by 
reason  of  tlie  exercise  as  regards  such  lands"  of  the  powei's  vested  in 
the  company.  The  16th  section  of  the  same  act  provides  that  in  the 
exercise  of  their  powers  the  compauy  shall  "  make  full  satisfaction  to 
all  parties  interested  for  all  damage  by  them  sustained  by  reason  of 
the  exercise  of  such  powers/'  Lastly,  by  the  intei*pretation  clause 
of  both  acts  (sect.  3)  the  word  "  lands  '*  includes  "messuages,  lands, 
tenements  and  hereditaments  of  any  tenure."  Easements  arc  not 
comprehended  in  the  definition  (e),  although  compensation  may  be 


Injurlei  to  waU 
Sect.  21. 


Orukt(i(iu  to 
purt'LtOik', 

Rights  of  com- 
mon. 

Gcnenti  cniict- 
mcntu  aa  to 
coinpetiiuittoti. 

JL,  C.  Act, 

99.  oa,  $8. 


DamAffeby 
sevenuice. 


RC.  Act, 


(e)  S«c  fts  to  miaes,  s^ct.  4,  atid  as  to 
Li  nils  hM  on  lca*c,  sect  6,  post 
(<0  S«e  Clmp.  VIIL 


{e)  Ptnckin  t,  Lofidon  and  Blackball 
n.  Co.,  5   Do  a,  M.  &  G,  94  J  24   h,  J,» 

Ch,  417. 
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1.  compenrntion.  obtained  if  the  easement  be  "  injuriously  affected  "(/).  And  modern 
special  acts,  following  the  analogy  of  the  Public  Health  Act,  1875, 
s.  4,  have,  it  is  believed,  not  unfrequently  provided  specially  that 
"land"  shall  include  easements.  The  exercise  of  a  right  to  cross 
the  line  of  another  company  has  been  held  not  to  be  a  compulsory 
taking  of  land  within  s.  16  of  The  Lands  Clauses  Act  (g). 

uke"  ^"^  ^^  ^^  plain  that  where  land  is  actually  taken  few  questions  can  arise 

except  with  regard  to  the  amount  of  compensation  to  which  the  party 
interested  is  entitled,  and  that,  as  will  be  shown  presently,  is  a  ques- 
tion of  fact  and  not  of  law,  and  to  be  decided  only  by  the  tribunal  to 
which  it  has  been  referred  by  the  Legislature,  which  tribunal  may 
take  into  account  damage  by  severance,  as  well  as  the  value  of  the 
land  to  be  taken.  The  principles  adopted  by  surveyors  in  assessing 
compensation  were  considered  before  a  Select  Committee  of  the  House 

Report  of  Homo  of  Lords  in  1845,  and  that  committee  reported  (k) — 


mittee. 


"  Upon  the  question  of  severance  and  damage,  the  committee  are  of  opinion 
that  it  is  impossible  to  establish  any  fixed  rate  upon  which  the  damage  arising 
from  severance,  and  other  injuries  to  property,  can  be  assessed  and  compensated. 

* '  With  respect  to  the  land,  &c.  actually  taken,  the  witnesses  who  were  examined 
state,  that,  to  the  marketable  value  of  the  property  taken,  they  add,  in  their  valu- 
ations, a  percentage,  on  the  ground  of  the  sale  being  compulsory.  The  amount 
of  this  percentage  varies  with  the  views  of  the  different  witnesses,  whose  evidence 
will  be  found  in  the  Appendix  ;  but  the  committee  are  of  opinion  that  a  very  high 
percentage,  amounting  to  not  less  than  502.  per  cent,  upon  the  original  value 
ought  to  be  given  in  compensation  for  the  compulsion  only  to  which  the  seller  is 
bound  to  submit,  the  severance  and  the  damage  being  distinct  considerations.  In 
some  of  the  evidence  it  appears  to  the  committee  that  a  very  unfair  view  is  taken 
of  the  injury  done  to  proprietors,  and  of  the  compensation  due  to  them . 

"  The  committee  are  of  opinion  that  many  cases  occur  in  which  it  is  necessary 
to  consider  the  land,  &c.,  not  merely  as  a  source  of  income,  but  as  the  subject 
of  expensive  embellishment,  and  subservient  to  the  enjoyment  and  recreation  of 
the  proprietor. 

''  Public  advantage  may  require  all  these  private  considerations  to  be  sacrificed; 
but  as  it  is  the  only  ground  on  which  a  man  can  be  justly  deprived  of  his  property 
and  enjoyments,  so,  in  the  case  of  railways,  though  the  public  may  be  considered 
ultimately  the  gainers,  the  immediate  motive  to  their  construction  is  the  interest 
of  the  speculators,  who  have  no  right  to  complain  of  being  obliged  to  purchase, 
at  a  somewhat  high  rate,  the  means  of  carrying  on  their  speculation. 

''  It  is  to  be  observed,  that  the  price  of  the  land  purchased,  and  the  compen- 
sation for  that  which  is  injured,  form  together  but  a  small  proportion  of  the  sum 
required  for  the  construction  of  a  railway,  so  that  no  apprehension  need  be 
entertained  of  discouraging  their  formation,  by  calling  upon  the  speculators  to 
pay  largely  for  the  rights  which  they  acquire  over  the  property  of  others." 

(/)  Eagle  v.    Charing    Cross   It,    Co.,  Cotton,  L.J.) 
L.  R.,  2  C.  P.  638  ;  36  L.  J.,  C.  P.  297.  (h)  The  evidence  laid  before  the  com- 

{g)  O.  IF.  R.  Co.  V.  Swindon  and  Chelten'  mittee  was  printed  in  editions  of  the  work 

ham  Extension  JR.  Co.y  L.  K.,  22  Ch.  D.  prior  to  the  6th. 
677;    62  L.   J.,   Ch.   306— C.    A. •(diss. 


SECT.    2.— GENERAL   RULES  AS  TO   COMPENSATION. 


There  may  be  a  damage  by  severance  within  the  meaning  of  the  JJt^^J^' 
63rJ  section  of  the  Lands  Clauses  Act,  1845,  although  the  lands 
be  not  physically  contigtious.  This  section  apphes  to  lands  con- 
nected together  in  use  as  regards  the  purpose  to  which  they  are 
applied  by  the  owner.  Therefore,  where  part  of  a  rifle  range  was 
occupied  under  two  different  tenures,  and  only  part  was  taken,  the 
lessees  were  held  entitled  to  recover  for  damage  to  the  rifle  range 
generally  (i).  Prospective  value  may  be  taken  Into  account,  as  that  rtYvupociiru 
the  portion  severed  was  valuable  for  building  purposes (/:),  And  it  is 
at  least  doubtful  whether  a  severance  does  not  exclude  the  operation 
of  the  leading  restrictive  rules  as  to  compensatiou  which  are  hereafter 
stated  (i). 

Upon  the  me^ining  of  the  term  *"  injuriously  affected  "  very  great 
discussion  has  arisen  from  time  to  time.  Before  passing  in  review 
the  decisions  upon  tlie  subject,  it  may  be  as  well  to  lay  bufore  the 
reader  the  following  body  of  general  rules. 


2.  General  Rides  (is  to  Compensation, 

Rule  I. — -The  act  for  which  compensation  is  claimed  must  be  done 
in  the  lawful  exercise  of  the  statutory  powers  of  the  company  {i/i)« 

linle  2. — The  damage  in  respect  of  which  compensation  is  claimed 
must  be  such  damage  to  the  lanil  itself  or  to  some  interest  therein  as 
would  have  been  actionable  damage  if  rt  had  not  been  done  in  the 
exercise  of  such  powers  (/i). 

link  3.^The  damage  must  arise  by  reason  of  the  construction  of 
tlie  railway,  and  not  by  reason  of  the  working  of  the  railway  when 
completed  (o). 


5    CrnriTfi  Pnta 
as  1 1  ( 'omjifn- 


(i)  IhU  V.  Oastiyjht  and  Coke  Clk,  L.  R., 
7  Q.  B..  72S  ;   11  L.  J.,  q.  a  351. 

{k)  Il^g.  V.  Braum,  L.  R.,  2  Q.  R  630  ; 
30  L.  J.,  Q.  D.  323  ;  8  B.  &  S.  456. 

(0  Sco  StocJ^itmi^  d.*c.  R  Co,,  In  rc^  33 
L.  ,L,  Q,  R  251,  and  p,  220,"  [lost. 

{m)  httiodlmii  V,  Imjtcrial  G*ia  Co.,  7 
H.  L.  C.  600  ;  likkrt  v.  MdrojtoUlan  R, 
C&.,  L.  R.,  2  H.  L.  175,  ami  \k  212,  post 

(n)  liiricl'icase^  ubi  HUpra.  It  h  sab* 
mitted  that  the  converw  proposition — thnt 
all  damago  to  the  laiid  which  would  have 
been  actionable  is  Uie  subject  of  couipcn- 
sation— is  correct  in  iirinciple.  The  dicta 
are  ci>aJlii:tiug.  Lord  Cranworth  in  Ofjilvys 
fliAC,  2  Macq,,  at  p»  235  (p.  225,  [>ofit),  mid 
LA»nl  Chelmsford  m  M*Varthifs  cast,  L.  R., 
7  il.  L.,  at  p.  256  (p.  216,  poat),  pronounce 
against  the  propoiiitiou  ;  lint  Loril  Pen- 
zance in  APCnrihy'i  casc^  h.  R.,  7  H.  Lv, 
Hi  p.  262  (p.  219,  postX  pTOUouiiw?^  hr  iU 

H.— VOL.  I. 


Tho  case,  put  hy  Lonl  Cranworth,  of  kvcl 
crosmagB,  scema  within  the  3rd  rule, 

(o)  ffammcrsmilh  IL  Co.  v.  Brawl, 
L.  R..  4  H.  L.  171,  and  p.  231,  post; 
City  of  Otasgow  Unum  II,  Co,  t.  Iluntrr, 
L.  VL,  2  Sc.  App.  78,  As  to  wb?ther  thia 
ruJc  L<i  subjffct  to  exception  where  lands 
are  taken,  «ec  Stock^Kfrt,  dx.  R,  Co,^  In  rc^ 
33  L.  J.,  Q.  B.  251 »  and  p.  216,  poat.  As 
to  loeii^  standi  to  petition  against  the  bill, 
see  MdroiKtlUnn  and  St,  Johns  IVof^l 
Railway  Bill,  2  ClilFord  and  Steplun*!, 
180.  In  that  case,  nn  act  autljorizcd  an 
underground  railway,  but  restricted  the 
traBic  to  passenger  trains.  An  extension 
bill  proi>of»cd  to  remove  the  restriction. 
Two  humlrtid  and  fifty  nciglibonrinj;  ovrncrs 
were  ttOowed  a  liniittul  locitjt  atutuii  against 
the  clause  proposing  tn  repeal  the  restric- 
ticm,  although  their  laud  had  not  been 
iakon* 
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^M^von^  These  rules  may  be  considered  to  be  settled  by  decisions  in  the 
*"^*^^  House  of  Lords,  which  it  is  not  proposed  to  criticise  (/>).  It  may 
be  mentioned,  however,  that  the  second  and  third  rules  were  dissented 
from  by  Lord  Westbury  and  Lord  Cairns  respectively  ;  and  that  Lord 
Westbury  (5),  though  concurring  with  a  subsequent  decision  of  the 
House  of  Lords  applying  them,  emphatically  repeated  his  dissent,  and 
stated  that  "  the  decisions  had  introduced  into  the  subject  two  vicious 
and  erroneous  conclusions."  None  of  the  decisions  have  been  fol- 
lowed, or  attempted  to  be  followed,  by  any  general  legislative  action. 
Important  special  legislation,  however,  has  taken  place.  The  Metro- 
politan Inner  Circle  Act,  1874,  contains  two  sections  framed  to  meet 
cases  within  the  second  and  third  rules.  By  one  of  these  sections 
"  proper  compensation  "  was  to  be  made  for  structural  injury  arising 
from  the  working  of  the  railway  within  three  years  after  its  con- 
struction. By  the  other,  "  proper  compensation  *'  was  to  be  made 
for  injury  to  trade  by  obstruction  of  access  or  decrease  of  traffic, 
whether  temporary  or  permanent  (r). 

The  further  rules  appended  may  also  be  taken  to  be  well  settled, 
although  they  have  not  received  the  direct  sanction  of  the  House 
of  Lords.     These  are — 

Rule  4. — ^The  works  may  be  commenced  before  compensation  is 
paid  or  the  amount  assessed  {s). 

Rule  5. — ^The  assessing  tribunal  has  no  jurisdiction  to  entertain 
the  question  of  right  to  compensation,  but  can  only  determine  the 
amount  (Q. 

Rvle  6. — The  assessing  tribunal  may  take  into  account  all  damage, 
both  present  and  prospective,  which  comes  within  the  category  of  the 
first  three  Rules  (u). 

Rule  7. — The  assessing  tribunal  may  not  take  into  account,  by  way 
of  set-oflf  on  behalf  of  the  company,  any  benefit  which  accrues  to  the 
claimant  by  reason  of  the  execution  of  the  works  {x). 

Ride  8. — When  once  the  right  to  compensation  is  admitted  or 
proved,  the  Court  will  not  interfere  with  the  finding  of  the  assessing 
tribunal  on  the  ground  of  insufficiency  {y)  or  excess,  though  it  has 

(p)  Sec  jacket's  ease  criticised  in  Lloyd  don  v.  Jjramlm,  84  L.   J.,  Ch.   333  ;  Ik 

on  Comi)en8ation,  p.  113.  UarjKr,  L.  11.,  20  Eq.   39  ;  U  L.  J.,  Ch. 

iq)  In  City  of  Glasgow  Union  R.  Co.  v.  512,  as  to  arbitrators. 
IluiUer,  L.  R.,  2  Sc.  App.,  at  p.  85.  {u)  Riplnf  v.    Great  N'orlhcrn  R.   Co., 

(r)  37  &  33  Vict.  c.  cxcix.,  ss.  30,  40.  L.  R.,  10  Ch.  435. 

{s)  HuUonw.  London  and  South  jycatr.rn  {x)  Senior  v.   Metropolitan   R.    Co.,  32 

R.    Co.,   7   Hare,   259  ;    Maccij   v.  Metro-  L.  J.,  Ex.  225  ;  per  nramwiill  and  Wildo, 

pditan  Board  of  Works,   33    \i.  J.,    Ch.  BB.     The   subse(|uent   overruling   of  the 

377.      The   rule   was  first  lai«l   down  in  ciso  in  Rich'fs  case,  uhi  supra,  docs  not 

Lister  V.  Lohlry,  7  A.  &  E.  124.      It  does  afFcrt  this  point, 
not  applv  wliero  lands  are  actually  taken.  (?/)  R.  v.  L.  an  I  N.  W.  R.  Co  ,  3  E.  & 

(0  R.  V.  L.  and  N.   JF.  R.   Co.,  3  E.  &  B.  443  ;  Mortinur  v.  Souih  Wales  R.  Co,, 

B.  4i3,  as  to  a  jury,  diss.  Erie,  J.  ;  Bran-  23  L.  J.,  Q.  B.  129  ;  1  E.  &  E.  375. 


IteCT    8. — ^REVIEW  OF  CASES, 

jurisdictioti  to  insist  on  the  proper  measure  of  compensation  (3),  and 
to  set  mule  a  finding  on  the  ground  of  remoteness  of  damage  (a). 

RLcfe  i). — Couipensatioa  is  fussessed  once  for  all  in  respect  of  damage 
possible  to  be  foreseen  at  the  time  of  assessment  and  the  claimant  can 
make  no  further  claim  in  respect  of  siicli  dainu^ije  (h). 

Male  10.— Where  tlie  consent  of  a  public  body  is  required  to  the 
manner  of  executing  the  works,  such  public  body  is,  notwithstanding 
the  giving  of  the  required  consent^  entitled  to  compensation  for  tlio 
taking  of  land  vested  in  it  (c.) 


OUM. 


3.  Review  of  the  Casta. 

The  first  of  tho  general  rules  as  to  compL^rjsation,  that  the  acts  for 
which  cmnpensation  Is  sowjht  iniufi  he  a  htw/al  one,  was  spoken  uf 
as  already  established  in  Oaledonian  R.  Co,  v.  Colt 

"It  is  well  settled/'  said  Lord  Campbell  in  that  case  (fH,  "  that  Art^uJiinf 

*  \     /'  injury  Kiiiftt  be 

the  Statutory  tribunal,  which  tlje  Legislature  has  provided  where  JJ^!^^^^'^''*^  ^^ 
lofisea  are  sustained  in  the  formation  of  railways,  is  only  established  t<i/ivteiiianJ?.co. 
to  give  compensation  for  losses  sustained  in  consequence  of  what  the 
railway  company  n^ay  Jo  lawfidbj  under  the  powers  which  the  Legis- 
lature has  conferred  upon  them  ;  and  that  for  anything  done  hi 
excess  of  those  powers^  or  contrary  to  what  the  Legislature  in  con- 
ferring those  powers  has  commanded,  the  proper  remedy  is  a  common 
law  action  in  the  common  law  courts."  Such  an  action,  however,  can 
only  be  sustained  by  an  individual  who  has  actuaily  sustained  damage 
by  tlie  company  exceeding  their  pow^ers.  If  he  lias  merely  reason  to 
apprehend  that  ho  will  sustain  damage  by  tho  company  exceeding 
their  powers,  he  may  apply  to  the  court  for  an  injunction.  But  if 
he  has  sustained  no  damage,  and  there  is  no  reason  to  apprehend 
that  he  will  sustain  danuige,  notwithstanding  his  being  nearer  to  the 
possible  cause  of  injury  than  the  rest  of  the  public,  he  has  no  peculiar 
position  or  claim  to  entitle  him  to  become  the  rcdresser  of  a  public 
grievance,  or  to  complain  of  the  disregard  of  the  provisions  of  an  act 
of  Parliament.  Proceedings  in  such  case  must  be  tiiken  on  the  part 
of  the  public  by  indictment  j  or  in  equity  by  information  by  the 
Attorney-General  (e). 


(z)  SlMimj  V.  Mtiropditan  Board  of 
WorkH,  L.  K.,  0  Q.  B.  37  ;  40  L.  J., 
(^  IJ.  L 

(a)  (JtatH  V.  Wand>s\corih  Board,  7  L  T. 
549. 

(A)  Crq/t  V.  I.  and  K  \V.  A\  Co.,  32 
\u  J..  Q.  B.  ]  13.  Jt  Li  sftid  by  Cock  bum, 
a  J.,  in  Ihjit  CAst%  at  p.  120,  tlmt  »*it 
xuakofl  no  diircii'Uco  wluthci  the  <Lania|(o 
could  bo  fori'sceii  or  not,'*  and  i^ucL  wuuid 


spcni  to  be  the  proper  constrQction  of  tho 
Btatut^5,  For  mfitificliuix  betweon  future 
injury  and  Tuture  dauia^o  from  prtbtiiyuiy, 
I5CI*  iK?r  Kry,  L.  J,,  ii»  AV./.  v.  PvuWrf  L  K. 
20  g.  IS.  Tl).  at  p.  13H,  and  p.  238,  posU 

(c)  Thuiics  Con.iurrvnUfrt  v.   riffdko  K 
Co.,  L.  H..  4  a  P.  59. 

(f)    n^arc  \\  JU'fnifs  Ottnat  Co,,  28  L. 
J..  Cb.  153;  23  licav.  575. 
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8.  FevUw  of 
(kms. 


Lawnnetr. 
Onat  Northern 
S,Co, 

Ii^ary  \ty  flood 
waters. 


Bmadbent  v.  fiii- 
perkU  Iku  Co. 

Injunction 
grauted. 


Dama^ce  mnni  1>e 
acUuuablc  but 
for  the  ttatate. 


The  principles  above  laid  down  arc  always  acted  upon.  In  order, 
therefore,  to  ascertain  whether  any  particular  injury  is  the  subject  of 
compensation  or  of*  an  action,  the  first  question  to  be  decided  is, 
whether  or  not  the  act  causing  the  injury  is  one  which  the  railway 
company  may  lawfully  do  under  their  acts  of  Parliament.  If  it 
is  a  lawful  act,  compensation  must  be  sought  under  the  compensa- 
tion clauses.  If  it  is  not  lawful,  redress  must  be  sought  by  an 
action  (/). 

In  LawreTice  v.  Oreat  Northern  R,  Co,  (</),  the  principle  was 
applied  in  a  case  where  lands  were  injured  by  flood  waters  penned 
back  by  a  railway  embankment,  and  in  which  the  company  might, 
by  exercising  proper  caution,  have  avoided  the  injury  which  the 
plaintiff  sustained.  It  was  held  that  the  plaintiff  might  recover 
damages  for  such  injury,  notwithstanding  their  purchjise  of  a<ljoining 
lands  of  the  plaintiff  and  payment  of  compenRation  for  injury  to  his 
lands  not  purchased. 

Upon  similar  principles,  in  Broadbent  v.  Imperial  Gas  Co.  (h),  in 
which  a  gas  company  made  gas  so  as  to  cause  a  nuisance  to  a  market- 
gardener,  although  they  were  authorized  by  their  special  act  to  make 
gas,  yet  as  the  Gas  Companies  Clauses  Act  contains  a  proviso  that 
nothing  in  the  special  act  shall  authorize  the  company  to  make  gas 
80  as  to  cause  a  nuisance ;  Lord  Cranworth,  L.C.,  granted  a  per- 
petual injunction  to  prevent  the  company  working  in  such  a  manner 
as  to  be  injurious  to  the  plaintiff ;  and  his  decision  was  upheld  in  the 
House  of  Lords. 

The  second  rule — that  the  damage  m^ist  be  actionable  but  for  the 
statute — is  best  exemplified  by  the  two  cases  otRicket  v.  Metropolitan 
R.  Co.  (in  which  the  claimant  failed)  (i),  and  Metropolitan  Board  of 
Works  V.  McCarthy  (in  which  the  claimant  succeeded)  {k).  The  rule 
has  been  stated  in  an  expanded  form  as  follows : — 

**  Where  by  the  construction  of  works  there  is  a  physical  interference  with  any 
right,  public  or  private,  which  the  owners  or  occupiers  of  property  are  by  law 
entitled  to  make  use  of  in  connection  with  such  property,  and  which  right  gives 
an  additional  value  to  such  property,  apart  from  the  uses  to  which  any  particular 
owner  or  occupier  might  put  it,  there  is  a  title  to  compensation  if  by  reason  of 
such  interference  the  property,  as  a  property,  is  lessened  in  value  "  (Q. 


(/)  Brine  v.  Great  Western  R.  Co.,  31 
L.  J.,  Q.  B.  101  ;  2  B.  &  S.  402.  See 
also  Clotki^  V.  Wehster,  31  L.  J.,  C.  P. 
816;  /2.  V.  Darlington  Local  Boards  33 
I^  J.,  Q.  B.  306;  35  L.  J.,  Q.  B.  45; 
Cator  V.  Lewisham  Boards  34  L.  J.,  Q.  B. 
74 ;  5  B.  &  S.  115.  In  the  early  case  of 
Turner  v.  Sheffield  and  Rotkerham  R.  Co. , 
10  M.  &  W.  426 ;  3  Railw.  Cas.  222,  the 
company  was  held  liable  to  an  action  for 
damage  to  a  bouse  by  dast  arising  from 
the  construction  of  the  works. 


{g)  16  Q.  B.  643 ;  6  Railw.  Cas.  656  ; 
20  L.  J.,  (^  B.  293.  An  extract  from  the 
judgment  is  given  in  the  6th  edition. 
See  also  Re  Ware,  9  Exch.  395,  402; 
Brine  v.  Oreat  IVcstcm  R.  Co.,  ubi  supra. 

(A)  7  H.  L.  C.  600  ;  29  L.  J.,  Ch.  377. 

(i)  L.  R.,  2  II.  L.  176 ;  36  L.  J.,  Q.  B. 
205. 

{k)  L.  R.,  7  H.  L.  243 ;  43  L.  J.,  C.  P. 
886  ;  31  L.  T.  182 ;  23  W.  R.  116. 

(/)  Per  Thesigcr,  Q.  C,  arguendo,  and 
adopted    by  Lord   Cairns  in  M'Carihifi 


SECT.   3,^REVLEW   OF  CASES — 11ICKET*S   CASE. 
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In  Ricket's  case  the  facta  were  those: — Ricket  occupied  the  /f (<?^^''t «*«. 
Pickled  Egg  public-house ;  the  position  was  such  that  the  passage  by  i.ubijwiji. '" 
to  it  was  ohstructeJ  by  the  works  of  the  defendants,  coustructcd 
under  the  authority  of  their  special  acts,  whicli  diminished  tlie 
number  of  passengers  coming  towards  the  house,  and  caused  the 
trade  of  the  house  to  fall  off.  Tlic  obstruction  thus  caused  continued 
for  twenty  months  only,  but  the  trade  did  not  improve  after  it  had 
been  removed,  the  traffic  of  the  neiglibourliood  having  been  altered 
by  the  works.  Ricket  having  sought  compensation,  the  ease  was 
heard  before  the  under-sheriflf  and  a  jury.  The  two  questions  left  to 
the  jury  were — (1)  whether  t!ie  structure  of  tlie  Iionse  liad  been 
injuriously  affected,  and  (2)  whether  by  reason  uf  the  obstruction 
of  the  carriage-way  Ricket  had  sustained  any  particular  damage. 
Thtj  jury  found  that  there  was  no  damage  to  the  structure  of  tlie 
house,  but  that  the  plaiutiff  had  sustained  damage  in  respect  of  the 
interruption  to  his  bitshiess  an  a  ^/aWican  (m),  and  assessed  sycli 
damage  at  IQOL  The  Civse  was  removed  into  the  Queen's  Bench  by 
certiorari,  and  the  question  for  the  opinion  of  that  Court  was 
*'  whether  tlie  hss  of  cxsloniers  (m)  by  the  plaintiff  in  his  trade 
under  the  above  circumstances  was  such  damage  as  entitled  him  to 
recover,'*  The  Queen's  Bench  was  unanimous  for  Ricket  In  the 
Exchequer  CIi amber  four  judges  were  for  reversing,  aud  two  lor 
affirming  the  judgment  of  the  Queens  Bench,  In  the  House  of 
Lords,  Lord  Westb'jry  had  '*  the  strongest  opinion  "  tliat  Ricket  was 
entitled  to  .suceeed,  but  the  majority  of  that  House  (Lord  Chelmsford 
and  Lord  Cranworth)  pronounced  against  him. 

In  giving  judgment^  Lord  Chelmsford,  after  remarkiug  that  to 
reconcile  the  cases  on  the  subject  would  be  a  liopeless  task,  and 
fyffirming  the  rule  that,  "  uuless  the  particular  injury  would  have  been 
actionable  before  tlie  company  had  acquired  tlieir  statutory  powers/* 
no  compensation  can  be  claimed,  proceeded  as  follows: — 

**  In  the  first  phica,  it  la  matorial  to  inquire  w lie thor  the  plain ti6^  in  orror  could 
have  raaintainod  an  action  against  the  ikfembuxts  fur  tlie  alleged  cu use tpiei ices 
vf  their  acta  if  they  \n\d  Iwcii  dune  without  the  authority  of  I'arliruiiuiit.  As  far 
as  I  have  been  able  to  examine  tho  cases,  in  all  of  them  except  twu,  in  whicli  an 
individual  haa  bocu  allowed  to  miiintain  an  aetiou  for  damage  which  he  Iulb 
■pecially  auatained  by  tha  obstruction  of  a  highway,  the  injury  coniplsviucd  of 
haa  been  personal  to  bimaolf,  either  imaiod lately  or  by  immediate  conse- 
qaeuoo. 


case,  L  R.,  7  H.  I^,  at  p.  253  ;  and  by 
Lord  ChcdmAfoFd  at  |>.  256,  **with  this 
Docessarr  qnaMcatioD,  that  whuro  the 
right  which  ihe  owner  of  the  houao  la 
qualified  to  exerddo  U  one  wtiich  he  |jos- 
MOMB  in  commoii  with  the  {.jpbLic,  there 
mmt  be  •omething  peculiar  to  the  right  id 


ita  conncctioii  with  the  house,  to  di.^tiii- 
gtiish  it  frutJi  tliut  which  i&  imjoyad  by  the 
rest  of  th«  world." 

(m)  As  to  (lepreciatiou  ef  sdlimj  jxdut 
of  public -houae,  sec  WtitUt/im*a  case,  L.  It., 
U  Q.  B.  D.  717,  and  p.  222,  post. 
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8.  Betiew  of  ''Tlie  two  oxceptod  cases  are  those  of  Baker  y. Moore,  (mentioned  by  Mr.  Justice 

■ Gould  in  Irc»on  v.  Moore  (n),  and   I^Vilkes  v.  Hungerford  Market  Company  (o). 

In  the  former  of  these  cases  the  defendant  had  erected  a  wall  across  a  public 
way,  in  consequence  of  which  several  of  the  plain tiflfs  tenants  left  his  houses, 
and  he  lost  the  profits  of  them.  In  the  latter,  the  plaintiff,  a  bookseller,  having 
a  shop  by  the  side  of  a  public  thoroughfare,  suffered  loss  in  his  business  in 
consequence  of  passengers  having  been  diverted  from  the  thoroughfare  by  the 
defendants  continuing  an  authorized  obstruction  across  it  for  an  unreasonable 
time.  In  both  these  cases  it  was  held  that  the  action  was  maintainable.  The 
case  of  Baker  v.  Moore,  appears  to  me  to  be  even  more  doubtful  than  that  of 
Wilkes  V.  ITungerford  Market  Company  ;  and,  as  to  this  latter  case.  Chief  Justice 
Erie,  in  delivering  the  judgment  of  the  majority  of  the  judges  in  the  present  case, 
observed  (p) : — *  If  the  question  were  raised  in  an  action  now,  we  think  it  probable 
that  the  action  would  fail  both  from  the  effect  of  the  cases  which  preceded 
IFilkes  V.  The  Hwngerfonl  Market  Company y  and  also  from  the  reasoning  in  the 
judgment  in  Ogilvyy.  CaUd<mian  B.  Co  (q).*  In  this  observation  upon  IVUkes^ 
case  I  entirely  agree.  An  endeavour  was  made  by  Lord  Denman  to  reconcile 
that  case  with  the  decision  which  he  pronounced  in  the  case  of  R,  v.  London  Dock 
Co,  (r),  but  in  my  opinion  not  very  successfully.  It  is  impossible  to  discover 
any  distinction  between  the  consequential  damage  which  constituted  the  cause 
of  action  respectively  in  the  two  cases.  Lord  Denman  said,  in  *  Wilkes*  case,  the 
act  producing  the  injury  was  unauthorized  by  any  statute  for  the  period  com- 
plained of  ;  it  was  a  public  nuisance  which  might  have  been  indicted,  and  that 
was  the  difficulty  cast  upon  the  plaintiff.  To  which  a  sufficient  answer  was  given 
by  showing  that  the  specific  injury  of  which  he  complained  was  one  felt  by  him- 
self alone,  and  beyond  the  common  and  public  nuisance.'  If,  however,  the  con- 
sequential damage  is  too  remote  to  be  the  foundation  of  an  action  (as  it  was  held 
to  be  in  the  case  of  B,  v.  Lo)\doii  Dock  Co.),  it  is  is  quite  immaterial  whether  no 
statutory  powers  have  been  given,  or  the  given  statutory  powers  have  been 
exceeded.     In  neither  case  would  an  action  lie." 

The  learned  judge  then  remarked  that  he  might  be  content  to  rest 
his  judgment  against  Ricket  upon  the  solo  ground  that  the  damage 
which  he  had  suffered  was  "  too  remote  to  be  the  subject  of  an  action," 
but  that  the  diversity  of  opinion  among  the  judges  "rendered  it  almost 
imperative  upon  the  House  to  pronounce  an  authoritative  decision  on 
the  whole  case.*'  And  after  reviewing  tlie  cases  and  pronouncing  for 
R.  V.  London  Dock  Co.  (s),  in  contradistinction  to  t^enior  v.  Metvo- 
polikm  R.  Co.  (t)  and  Cameron  v.  Charing  Cross  R.  Co.  (u),  and 
distinguishing  and  affirming  Chamberlain  v.  West  End  of  London 
and  Crystal  Palace  R.  Co.  (x),  he  thus  continued  : — 

"  The  question  entirely  depends  upon  the  correct  construction  of  the  compensa- 
tion clauses  of  the  Lands  Clauses  and  Railways  Clauses  Consolidation  Acts.  I 
have  already  observed  that  the  Gth  section  of  the  Railway  Clauses  Act  and  the 
C8th  section  of  the  Lands  Clauses  Act  have  the  same  object,  and  apply  to  the 

(u)  1  Ld.  Ilivym.  486,  491.  («)  5  Ad.  &  E.  103. 

(o)  2  Bing.,  N.  C.  281.  (/)  2  H.  &  C.  258. 

(p)  5  15.  k  S.  161.  (m)  16  C.  B.,  N.  S.  430. 

(7)  2  Macci.  229.  (.t)  2  B.  &  S.  60;'. 
(r)  5  Ad.  &  E.  163,  178. 
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permanent  worka  of  the  companies.  The  caso  was  arguoil  at  your  Lortlship's  bnr, 
both  upon  the  0th  and  liith  sections  of  the  Railways  Clauses  Act,  bnt  in  my '>piiiittn 
the  6th  section  is  inapplicable.  It  roLitoa  to  '  owners  and  occupiers  iKnd  all  other 
persons  intereated  in  any  lands  taken  or  used  for  the  purposes  of  tlio  railway,  or 
injuriuURly  aflcctiid  l>y  the  constrnctitm  theruuf '  (not  in  the  course  of  the  con- 
atiuiction  thereof),  and  the  company  is  to  make  '  full  com|Kjnflation  for  the  value  uf 
the  lands  So  tuken  or  usefl,  and  for  all  dstuiage  austamed  by  such  owners,  occnpiurs, 
and  other  parties  by  reason  of  the  exercise,  aa  regards  stich  lands,  of  the  powers 
%*e5ted  in  the  company.'  Tim  evidently  applies  to  lands  junniuliately  affected  by 
the  permanent  construction  of  the  railway.  The  l*]th  section  is  the  one  which,  if 
any^  must  apply  to  the  case  of  the  plaintiff  in  error.  That  section  empowers 
tlie  company,  for  the  purpoBe  of  constnicting  the  railway,  to  execute  certahi 
specified  works,  and  contains  a  proviso  that  in  the  exercise  of  the  powers  granted 
'  the  company  shall  do  aa  little  damage  iw  can  be,  and  make  full  satisf acti< m  to  all 
pai'ties  intereated  for  all  damage  by  them  sustained  by  reason  of  the  exercise  of 
such  powers/  That  the  damage  contemplated  was  not  such  a  consequential 
damage  as  that  on  which  the  plaintift"*8  claim  is  founded  is  at  least  probable  from 
the  cLi'cumstances  adverted  to  by  Lord  Denman  in  ii'.  v.  Luifhtn  Dock  C\h  (y)  ; 
that  as  it  was  impossible  bj  make  the  railway  witlnmt  obHtructinj^,  at  Icait 
tempomrily,  the  neighbourhood  and  stopiiiuL;  up  the  thoroughfares,  that  neces- 
sary connequonce  must  have  been  forcaeen  ;  and  if  it  had  been  inti^nded  to  give 
any  compensation  for  it,  it  would  have  been  cleai'ly  and  distinctly  expressed. 
And  a  critical  examination  of  the  words  of  the  section  leads  to  the  conclusion 
that  compensation  for  remote  consci|nonce3  resulting  from  a  company's  works 
wjis  not  intended.  The  words  are  *  shall  do  as  little  dauuige  fis  can  be/  wliich, 
if  applyiiig  to  a  consoquentialiiijury,  wt)uld  ajipear  to  limit  the  resulting  damage 
to  nn  imuiedlate  cotiB&(],uonoe  and  not  to  extend  to  a  remote  one.  ^' 

After  distinguishing  0attJce*8  case  (z)  on  the  ground  that  the  goods 
of  the  plaintiff  in  tfiat  case  were  damaged,  Lord  Chelmsford  tiiiis 
concluded : — 

**  Upon  a  review  of  all  the  auLhoritiea  and  upon  a  considcratitm  of  the  sections 
of  the  st4itutes  relathig  to  this  subject,  I  have  satished  myself  that  thetenijiorary 
obstruction  of  the  highway  which  prevented  the  free  passage  of  penions  along 
it,  and  so  inci<lenta!ly  iaiterrujded  the  resort  to  the  jdaintiH^s  public  house,  would 
not  have  been  the  sidjject  of  an  action  at  common  law  as  an  individiuil  iiijiu'y 
sustained  by  the  lilaintiil*  in  error,  distinguiahing  his  ca^e  from  that  of  the  re^t  of 
be  public.  That,  therefore,  he  altogether  fails  to  bring  hmsclf  within  the  general 
"principle  upon  which  a  clauu  to  cumpenaation  under  the  acts  in  ipiesiion  has 
been  determined  to  depend  ;  tliat  upon  the  constrnctiou  of  the  clauses  on  wliich 
I  claim  is  rested,  the  (ith  section  of  the  Railwaj-s  Clauses  Act  and  the  r»8th 
ction  of  the  L.ands  Clauses  Act  are  both  inapplicable,  as  his  damage  arose  from 
the  temporary  operations  of  the  company,  and  not  from  their  permanent  works. 
And  upon  the  IDth  sectiou  of  the  Railways  Clauses  Act  which  does  apply  to  his 
case  bis  damage  was  not  of  such  a  nature  as  to  entitle  him  to  coini>ensation  ;  the 
interruption  <jf  persona  who  would  have  resorted  to  his  house  but  for  the  obstruc- 
tion of  the  highway  being  a  con8e<[uential  injyry  to  the  plaintiff  in  error  too 
remote  to  be  within  the  provisions  of  that  section.'' 


(r/)  5  Ad.  &  E.  163. 

(2)  Ifi  Jur,  261  ;  8  Mac.  &  G.  156  ;  6  Roilw.  Cm.  571. 
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'*  oSS!^^         ^^^   Cran worth   had    "considerable    doubt,"     but    "eventually 

arrived  at  a  conclusion,"  that  Ricket*s  loss  of  custom  was  not  such 

as  entitled  him  to  compensation.     He  observed  : — 

'*  Both  principle  and  authority  seem  to  mo  to  show  that  no  case  comes  within 
the  purview  of  the  statute,  unless  where  some  damage  has  been  occasioned  to  the 
land  itself,  in  respect  of  which,  but  for  the  statute,  the  complaining  party  might 
have  maintained  an  action.  The  injury  must  bo  actual  injury  to  the  land  itself, 
as  by  loosening  the  foundation  of  buildings  on  it,  obstructing  its  light  or  its 
drains,  making  it  inaccessible  by  lowering  or  raising  the  ground  iiumodiatcly  in 
front  of  it,  or  by  some  such  physical  deterioration.  Any  other  construction  of 
the  clause  would  open  to  claims  of  so  wide  and  indefinite  a  character  as  could 
not  have  been  in  the  contemplation  of  the  Legislature. 

"  The  very  existence  of  a  railway  must  cost  loss  to  many  persons  in  its  neigh- 
bourhood. Every  inn  or  postin^^-houso  at  which  post  horses  were  kept  suffered, 
as  is  well  known,  grievous  loss  by  the  first  establishment  of  a  railroad  in  its 
neighbourhood ;  in  fact,  the  business  of  such  a  house  was  often  utterly  destroyed. 
But  it  was  never  contended  that  this  was  an  injury  to  the  house  under  the  Gth 
section,  for  which  compensation  could  be  demanded.  The  house  sustained  no 
injury,  though  the  profits  of  the  occupier  wore  diminished  or  destroyed  ;  such  a 
daim,  if  sustainable,  would  admit  of  no  limit  The  railroad  would,  it  is  true, 
chiofly  affect  the  custom  of  posting-houses  near  to  it,  but  it  would  or  might 
diminish  the  quantity  of  posting  to  an  almost  indefinite  extent,  and  I  can  discover 
no  limit  to  the  claims  which  on  the  doctrine  asserted  might  be  successfully  made. 

"  Precisely  the  same  observation  may  bo  made  with  reference  to  the  prosent 
claim.  The  loss  occasioned  by  the  obstruction  now  under  consideration  may 
be  greater  to  the  plaintiff  than  to  others,  but  it  affects,  more  or  less,  all  the 
neighbourhood.  He  has  no  ground  of  complaint  differing,  save  in  degree,  from 
that  which  might  be  made  by  all  the  inhabitants  of  houses  in  the  part  of  the 
town  where  the  works  for  forming  the  railway  were  carried  on.'* 

Damage  must  bo       In  the  Metropolitan  Board  of  Works  v.  McCarthy  (a),  the  claimant 

actionable  but  .-*  .•'  ..  u  \    /* 

for  uie stotuto.  was  the  occupiCF  of  a  house  m  close  proximity  to  a  draw-dock  which 
DM^odc  *^  opened  into  the  Thames.  He  had  no  right  in  any  way  to  the  use  of 
the  dock,  except  as  one  of  the  public  ;  but  the  dock  was  quite  close 
to  his  house,  and  he  made  frequent  use  of  it  in  his  business  as  a 
contractor  for  supplying  builders  with  building  materials.  The  dock 
being  destroyed  by  the  Thames  Embankment,  McCarthy  sought 
compensation,  and  the  Board  having  refused,  brought  this  action.  A 
special  case  stated  that  McCarthy's  premises  "  were  permanently 
damaged  and  diminished  in  value,  either  to  sell  or  occupy  ;  and  witli 
reference  to  the  uses  to  which  any  owner  or  occupier  might  put 
them."  The  Court  of  Common  Pleas,  and  afterwards  the  Exchequer 
Chamber  (diss.  Cleasby,  B.)  gave  judgment  for  McCarthy,  and  the 
House  of  Lords  unanimously  aflSrmed  this  judgment. 

(a)  L.  R.,  7  H.   L.  243,  distingaishing      failed,  on  the  groand  that  in  that  coso  the 
Reg.   V.   Metropolitan   Board   of    Works,      iiyury  was  merely  i)er8onal. 
L*  B.y  49.  B.  858,  in  which  the  claimant 
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Accepting  the  test  "  wlictlier  the  act  done  in  carrying  out  the 
works  is  an  act  whicli  won! J  have  given  a  right  of  action  if  the 
works  hail  not  been  authorized  by  Act  of  Parliament/'  Lord  Claims, 
C,  observed  : — 

**  Divesting  the  present  case  of  the  mare  procise  desscnption  which  I  have 
read  from  tliu  case,  it  appears  in  mo  to  amouuh  to  this  : — The  iiccnpier  or  teuant 
of  a  house  has  got  iii  front  of  his  houao  two  hij^hways,  tho  one  highway  being 
a  mad  or  a  street,  and  tho  other,  iiuuicfliatuly  hjyuiiJ  an<l  ahuttinj  upon  tho 
riiad  or  the  street,  boin'j  a  highway  by  water.  The  higliway  hy  water  is  taUen 
ttway  fronj  hiin^ — tlio  hii^diway  hy  land  remains.  It  appears  to  nio  that  it  is 
imposaiblo  to  doubt  that  the  destructiun  of  the  highway  by  wat^r^  situate  as  I 
Imve  described  it,  ia  otherwise  than  a  permanent  injury  to  the  property  in 
question,  by  whonisuever  or  for  whatsoever  purposu  that  pro^jerty  msvy  bo 
occupied.  Tlie  ease  ap|>cars  to  me  to  be  extremely  analuj^'uus  t^j  Beckett  v,  Ikckeu's  cute, 
Tfi^  MuUand  li,  Co.  {h)^  in  which  there  was  in  front  of  tlie  premised  in  queatiun  ^yJTil*,*,*!^ 
in  that  cjiso  one  ainj^le  hij^hwajj  the  farthur  half,  L*r  the  farther  third  portion  of 
which  was  taken  off  and  hlockcd  up  by  the  execution  of  the  defendant  company's 
works.  It  was  there  held  that  tlxat  was  an  injury  which  permanently  and  in- 
juriously affected  t!ie  premises  in  tjueation,  and  it  appears  to  mo  to  be  a  matter 
entirely  indiflerent  whether  you  have  nne  hiijliway,  the  farther  half  of  which  is 
blocked  up  and  destrt>yed,  i»r  whethuryou  have  a  double  hi^^hway,  tirst  by  land 
and  then  by  water,  audthe  part  of  thehi^djwuy  which  consists  of  water  is  blocked 
up  and  destroyed." 

Lord  Chelmsford  observed  : — 

''After  the  many  irreooncihiblo  decisions  upon  the  coiuponsation  clauses  in 
the  Lands  Clauses  Coiisolidatitm  Act  and  the  Itiiiiways  Clauses  Cuns«jlidation 
Act,  I  think  we  may  bo  said  to  have  arrived  at  some  settled  conckisiuns  tipou 
the  subject.  It  may  be  taken  to  havu  been  finally  decided  that  in  order  to 
found  a  claim  to  compeusatiun  under  the  acta,  there  must  bo  an  injury  and 
damage  to  the  house  or  land  itself  in  which  the  person  claiming  compensation 
has  an  interest  A  mere  personal  obstruction  or  incouvonience,  or  a  dtuiiago  j^^^^  ^jj  ^^^^^ 
oocaaioncd  to  a  man's  trade  or  the  good  will  of  his  business,  although  of  such   would  hnt  c  liocn 

,         -  -         ,  i.   T.     1-  -.11  1  i  r  •  *    uctioiJabU*  if* 

a  nature  that  but  for  the  act  of  Parliament  it  might  have  been  the  subject  of   lUu  aubjt-ei  ..f 

an  action  for  damages,  will  not  entitle  the  injured  jiarty  to  compensation  under  *'**^*"i'^"^  *'"* 

it.     Some  uncertainty  still  remains  as  to  the  particular  chariicter  of  the  damage 

and  injury  to  the  h^juse  or  land  itself  upon  which  a  claim  to  compeusatiun  may 

be  foimded.     The  learned  counsel  for  the  respondent  proi>osed  tho  following 

rule  as  a  guide  to  the  decision  in  each  case  : — '  Wiero,  by  the  construction  of 

works  authorized  by  the  Legislature,  there  is  a  physical  interference  with  a  right, 

whether  public  or  private,  which  jui  owner  of  a  house  is  entitled  hy  law  to  make 

uie  of,  in  csoniiection  with  the  house,  and  which  gives  it  a  marketable  value  apart 

from  any  particular  use  to  which  the  owner  may  put  it,  if  the  house  by  reason  of 

the  works  is  diminishtid  in  value,  there  arises  a  claim  U>  compensation.*     I  think 

the  rule  as  thus  stated  may  bo  accepted,  with  this  necessary  qualMcation,  that 

where  the  right  which  the  owner  of  the  house  ia  entitled  to  exercise  ia  one  which 

he  possesaes  in  common  with  the  public,  there  must  be  something  peculiar  to  the 

right  in  ita  connexion  with  the  house  to  distinguish  it  from  that  which  is  enjoyed 

by  the  reat  of  tho  worlds  '* 

{h)  h.  R,  3C*  P.82, 
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8.  Berietoof 
Coses. 


Lord  Chelmsford  proceeded  to  comment  oa  three  of  tlie  leading 
cases  as  follows  : — 


Ogilv}fsca»e. 


IL  V.  Mttropcii- 
ian  Board, 


Beckett's  case. 


MetropalUan 
JIfHtnl  V. 
M'Carth}/. 


"The  case  of  Cahdi/nian  IL  Co,  v.  Ogilmj  (c),  furnishes  an  illustration  of 
tlie  propriety  of  the  qualification  of  the  proposed  rule  so  far  as  it  applies  to  an 
interference  with  a  public  right.  There  the  claim  for  comi>eusation  was  grounded 
upon  the  injury  done  to  the  appellant's  house  as  a  residence,  and  the  deteriora- 
tion of  its  value  by  the  railway  crossing  the  approach  to  the  lodge  and  gate  on  a 
level  immediately  in  front  of  and  within  a  few  yards  of  the  gate,  whereby  the 
free  and  open  communication  with  the  high  road  was  cut  off,  and  all  access  pre> 
vented,  without  a  constant  liability  to  very  great  inconvenience,  interruption, 
and  delay.  This  Ilouse  held  that  the  damage  sustained  was  one  which,  though 
it  might  be  greater  in  degree,  was  not  different  in  kind  from  that  to  which  all  Her 
Majesty's  subjects  were  exposed,  who  were  also  prevented  having  free  and  open 
communication  Tn-ith  the  high  road,  their  access  to  it  being  in  the  same  manner 
liable  to  interruption  and  delay. 

"  This  case  is  clearly  distinguishable  from  that  of  Meg.  v.  The  Metropolitan 
Board  of  Works  ((/),  although  bearing  some  resemblance  to  it.  There  the  occupier 
of  premises  near  the  Thames  had  been  accustomed  to  exercise  a  public  right  of 
drawing  water  from  the  river,  and  to  use  a  right  of  way  or  access  to  the  river  for 
that  purpose,  and  also  to  resort  to  and  use  a  public  draw  dock  for  loading  and 
unloading  barges.  In  the  execution  of  works  authorized  by  the  Thames  Em- 
bankment Act,  the  defendants  caused  an  embankment  to  be  erected  by  which 
the  access  to  the  river  was  practically  cut  off,  and  the  access  to  the  dock  by 
barges  was  attended  with  difficulty  and  danger.  It  was  held  that  the  damage 
complained  of  was  one  for  which  the  occupier  of  the  premises  was  not  entitled 
to  compensation ;  that  the  injury  was  of  a  personal  nature,  the  right  interfered 
with  being  one  which  he  possessed  in  common  with  the  public,  though,  living 
near,  he  exercised  it  more  frequently  than  others.  There  can  be  no  doubt  that 
that  case  was  properly  decided,  as  there  was  nothing  to  show  that  the  rights 
obstructed  were  in  any  peculiar  manner  connected  with  the  claimant's  premises, 
nor  was  there  any  finding  that  the  premises  were  by  the  obstruction  diminished 
in  value.  It  is  a  case  pi'ecisely  similar  to  that  of  the  Cidi'donuin  R,  Co,  v. 
Ogilmf  (c). 

**  The  present  case,  as  Mr.  Justice  Willes  said,  comes  within  the  principle  of 
Beckett  v.  TJie  MidUtnd  R,  Co,  (e).  There  the  plaintiff  was  possessed  of  a  house 
fronting  on  a  public  highway.  The  directors  of  the  Midland  Railway  Company, 
under  the  powers  conferred  upon  them  by  their  si)ecial  act,  erected  an  embank- 
ment on  a  i)ortion  of  the  highway  opposite  the  plaintiffs  house,  thereby  nar- 
rowing the  road  from  fifty  to  thirty-three  feet,  which  occasioned  inconvenience 
by  compelling  carriages  to  go  some  distance  beyond  his  gate  l)efore  they  could 
turn.  It  was  proved  that  the  house  was  seriously  damaged  for  occupation 
purposes  and  depreciated  in  value  by  the  embankment  and  by  the  narrowing  of 
the  road.  The  i)art  of  the  road  encroached  upon  was  the  outer  half,  the  part 
which  was  farthest  from  the  plaintiff's  premises. 

**  At  the  trial,  the  jury  found  that  the  plaintiffs  house  was  diminished  in  value 
by  the  contracting  of  the  road  in  front  of  it.  The  Court  of  Common  Pleas  held 
that  this  finding  was  warranted  by  the  facts  of  the  case.  Chief  Justice  Bovill 
said  (/) :  *  If  the  claimant's  right  of  access  from  or  to  the  highway  was  taken 


(c)  2  Macq.,  So.  App.  229  ;  p.  225,  post 

(d)  L.  R.,  4  Q.  B.  868. 


(c)  L.  R,,  3C.  P.  82. 
(/)  L.  R.,  3C.  r.  93. 
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away,  nr*bmly  would  doubt  that  lie  win  entitled  to  compensation.  If  tlie  entire 
destructii.^u  uf  thu  cluiin.int'a  aceetis  liy  raisui«r,  or  lawerinj^iji'divertinj^the  road, 
givc!8  a  cause  of  action  t>r  a  ri^Ut  tu  couipcnaatituij  I  am  at  a  loaa  to  muloratiiud 
ujKHi  what  priiidple  it  can  be  cout  jiidud  that  the  cdjatruetion  of  a  substantial  part 
H  of  it  does  not  givo  the  same  right  of  action  aiid  compeiidJition.  In  the  oni)  case, 
^  the  premises  wimld  be  i)f  no  value,  in  the  other  their  valua  would  ho  substantially 
diminished/ 

I*'Hubling,  as  1  do,  Bi^ckeWa  €a^e{g)  to  have  been  rightly  decided,  it  appears 
to  me  that  the  present  Ctise  is  sc-arcely  distinguishable  from  it.  As  in  BtcldVs 
c/w-i  the  respondent's  premises  abut  upon  a  highway,  and  hia  access  frt>ui  his 
premises  to  the  river  Thames,  and  from  the  river  t^>  his  i)remise3,  was  by  means 
of  this  highway,  which  wa^  partly  land  and  partly  water.  Tho  Board  uf  Works 
niiTi'owed  the  highway  by  destroying  that  part  of  it  which  conaistud  of  the  dock, 
and  which  was  farthest  from  \im  premises,  and  by  this  narrovvin«^of  the  highway 
by  the  deatruclion  of  the  ilock,  the  respondent's  premiaes  are  stated  in  the  spfHiial 
cane  to  have  been  permanently  damaged  and  diminished  in  value," 

^  Lord  Cheltiisforil  coiicIlkIccI  by  observing,  that  the  distiuctirm 
between  iVVarfhjfs  cum  and  RivkeVs  case  was  **  marked  and 
obvious,"  ina^smncb  as  in  RickeVa  Ctwc  there  was  no  finding  wbieh 
relattid  to  the  premises,  but  mertdy  of  a  personal  damage  ;  whereas  in 
M*Cartli}/s  ca^e  the   special   case   expressly  stated  an  injury  and 

H    damage  to  the  premises. 

Lc>rd  Penzance,  after  emjibatically  affirming  tlie  rule,  that  "  whether 
damage  can  be  recovered  under  the  wonls  '  injuriously  aflected  '  de- 

H  pends  upon  whether  it  tuigbt  have  been  the  subject  of  an  action  if 
the  works  which  caused  it  bad  been  done  without  the  authority  of 
Parliament,'*  proceeded  as  follows  : — 

^K  **  ThejHi  are  many  things  wliich  a  man  may  do  on  his  owu  land  with  impunity, 
though  they  seriously  affect  the  ccmfoi't,  convenience,  and  even  |)ecum*aiy  value, 

■  which  attach  to  the  lauds  of  his  neighbour.  In  the  language  of  the  law  these 
things  are  *  danma  absque  injuria,^  and  for  them  no  action  lies.  Why,  then,  it 
may  surely  be  asked,  shuiild  any  of  these  things  become  the  subject  of  legal  claim 
and  comiK^satiou,  because,  instead  of  being  done,  as  they  lawfully  might,  by  tho 
original  uvvuer  of  tlic  neighbouring  land,  they  are  done  by  third  persons  who  for 
the  puljlie  Ifcneiit  liave  been  Cfunpulsorily  substituted  for  tho  original  owners? 
It  may  reasonably  bo  inferred  tliat  the  Legislature,  in  authorizing  tho  works  and  Rig^iii  to  com* 
thus  taking  away  any  righta  of  action  wbich  the  owner  of  land  would  have  had  f  xt^itnive  with 
it  the  works  had  been  construckd  by  his  neighbour,  intended  to  confer  on  such  lj?J?^^  right  uf 
owner  a  right  to  compensatinn  co-extensive  with  the  rights  of  action  of  which  tlie 
statute  hafl  deprived  him.  Btit  on  no  reasonable  grounds  as  it  seems  to  me,  can 
it  bo  Inferred  that  the  Legi.sbtture  intended  t<i  domore,  and  actually  improve  the 
jwisiti^m  of  the  person  injured  by  the  pixssrug  of  the  act.  There  is  another  ntlo 
which  is,  1  conceive,  well  settled  in  these  cases,  namely,  that  tho  damage  or 
injury  which  is  to  be  the  subject  of  compensation  must  not  be  of  a  personal 
cliaracter,  but  must  be  a  damage  or  injury  to  the  *  land  '  tjf  the  claimaint,  con- 
sidered independently  of  any  particular  trade  that  tho  claimant  may  have  carried 
on  upon  it.     This  was  decided  in  lirfj.  v.  Meiropditau  BiKtrd  of  Worka  (A)* 


{if)  U  E.,  S  C.  r.  82. 


(k)  L  R.,  4  Q.  B.  358. 
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8.  lierUw  qf         "1  prococd  to  apply  thcso  rules  to  tho  present  case.     It  is  adiuitted  that  the 

jurors  have  found  that  the  respondent's  promises  are  permanently  depreciated 

in  value  (independently  of  any  special  consideration  relating  to  the  trade  there 
carried  on)  to  the  extent  of  1,900/.  And  this  depreciation  has  been  caused  by 
the  stopping  up  and  wholly  obliterating,  as  a  highway,  of  a  portion  of  an  approach 
to  the  river  Thames,  which,  before  the  works  of  the  api)ellanta  were  made,  flowed 
within  a  short  distance  of  the  res}K)ndent's  premises,  and  constituted  a  ready 
access  by  water  between  his  premises  and  the  great  water  highway  of  that  river. 
If  the  respondent's  right  as  owner  of  the  land  to  have  access  to  that  highway  had 
been  a  private  right  of  way,  no  doubt  an  action  would  lie  for  its  disturbance  and 
obstruction.  But,  being  a  public  right,  it  is  said  that  the  only  remedy  at  law  is 
by  indictment.  This  is  a  well-known  rule,  but  governed  and  limited  by  an 
equally  well-known  exception.  It  is  upon  the  true  meaning  of  this  exception 
that  the  present  case,  in  my  opinion,  wholly  depends.  It  is  well,  therefore,  to 
look  back  to  the  older  cases,  in  which  this  exception  was  first  established,  to 
ascertain  the  exact  terms  in  wliich  it  is  expressed. 

'*  In  IveaoH  v.  Moore  (t),  the  language  of  the  judges  in  tho  Exchequer  Chamber^ 
affirming  tho  exception  and  establishing  the  right  of  action,  was,  that  '  tho 
plaintiif  did  necessarily  suffer  an  especial  damage  more  than  the  rest  of  the  king*a 
subjects.'  In  AsJif/y  v.  White  (k),  the  language  was,  '  still  if  any  person  have 
sustained  a  particular  damage  beyond  that  of  his  fellow  citizens,'  &c.  The 
judges  do  not  say  a  damage  of  a  different  kind  or  description  from  that  suffered 
by  other  subjects,  but  *  more  tlian '  and  '  beyond  *  their  fellow  citizens.  The 
question  then  is,  whether,  when  a  highway  is  obstructed,  the  owners  of  those 
lands  which  are  situated  in  a  sufficient  degree  of  proximity  to  it  to  be  depreciated 
in  value  by  the  loss  of  that  access  along  tho  highway  which  they  previously  en- 
joyed, suffer  especial  damage  '  more  than '  and  '  beyond '  the  rest  of  the  public. 
It  surely  cannot  be  doubted  but  that  they  do.  The  immediate  contiguity  to  a 
highway,  commonly  called  frontage,  is  a  well-known  and  powerful  element  in 
the  value  of  all  lands  in  populous  districts.  Where  frontage  to  a  high  road  does 
not  exist,  propinquity  and  easy  access  to  a  high  road  are  equally  undoubted 
elements  of  value  in  such  districts,  distinguishing  lands  which  have  them  from 
those  which  have  them  not.  If,  then,  the  lands  of  any  owner  have  a  special 
value  by  reason  of  their  proximity  to  any  particular  highway,  surely  that  owner 
will  suffer  special  damage  in  respect  of  those  lands  beyond  that  suffered  by  the 
general  public,  if  tho  benefits  of  tliat  proximity  are  withdrawn  by  the  highway 
being  obstructed.  And  if  so,  the  owner  of  such  lands  appears  to  me  to  fall 
within  the  rule  under  which  an  action  is  maintainable,  though  the  right  inter- 
fered with  is  a  public  one. 

''  It  was  asked  in  argument  where  are  the  claims  to  compensation  to  stop  if  the 
rule  be  so  applied.  The  answer,  I  think,  is,  that  in  each  case  the  right  to  com- 
pensation will  accrue  whenever  it  can  be  established  to  the  satisfaction  of  the 
jury  or  arbitrator  that  a  special  value  attached  to  the  premises  in  (question  by 
reason  of  their  proximity  to  or  relative  position  with  tho  highways  obstructed, 
and  that  tins  special  value  has  been  permanently  destroyed  or  abridged  by  tho 
obstruction. 

"  If  this  limit  be  thought  a  wide  one,  and  the  niunber  of  claimants  under  it 
likely  to  be  numerous,  that  is  only  the  misfortime  of  the  undertaking,  for  tho 
limit  does  not  exceed  the  range  of  injury.  On  the  other  hand,  all  claim  for  com- 
pensation will  vanish,  as  receding  from  tlie  highway  tho  case  comes  into  question 

(i)  1  Ld.  Raym.  486  ;  S,  C,  I  Salk.  15.  (k)  Sm.  L.  C,  7th  ed.,  vol.  1,  p.  251. 
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of  lanJs  of  wliiclx  (though  their  owners  may  Imvo  iisod  t]io  highway  and  found 
convefiienco  in  bo  doing)  it  cannot  bo  predicated  and  proved  that  the  value  of 
the  lands  depends  on  the  position  relatively  to  the  highway  which  they  occupy." 

It  will  have  been  seen  that  the  rule  of  Rtcket's  casc^that  no 
comiieiisation  can  be  given  except  in  respect  of  actionable  <binifigo^ 
was  affirmed  in  M'Carlhys  case.  Tlie  rule,  bowevcr,  had  been 
emphatically  dissented  from  by  Lord  Westliury,  and  its  effect  was 
avoided  by  sect.  40  of  the  Metropolitan  Inner  Circle  Completion  Act, 
IH74,  37  tSs  38  Vict  c.  cxcix,  in  the  following  terms : — 

**  The  company  shall  make  proper  compensation  to  tho  owners,  leasees,  and 
occiijuera  of  any  premiBes  situate  within  the  said  parishes  of  Saint  Clenient  near 
Eastclietip,  Saint  Miu-tin  Ongar,  Siiint  Maiy  Alichurch^  and  Saint  Lawrence 
Pountney,  and  possessing  fn:>ntagc8  to  the  said  line  of  railway  No.  1  [see  s.  (»], 
and  to  the  several  scliedul^d  parties  in  respect  to  their  resjiective  premises  afore* 
saidf  for  any  hjsa,  injury,  or  damage  which  they  may  respectively  sustain  or 
incur  in  their  respective  trades,  businesses,  or  profeasions  hy  reason  trf  the 
execution  of  the  works  of  or  m  connexion  with  the  said  railway*  either  hy  the 
access  to  their  respective  phices  of  trade  or  hnsiness  being  either  temporarily  or 
f>ermanently  obstructed  or  rendered  less  easy  of  access  and  conveniunt  than  at 
present,  or  by  tlieteni])orary  or  permanent  obstruction,  diversion,  or  decrease  of 
tralhc  along  Cann«>n  Street,  King  Will  in  m  Street,  and  Oraeechtirch  Street,  or 
any  of  them,  or  by  rendering  necessary  the  removal  of  stock  or  the  incurring  of 
additional  costs  and  expensijs  in  csurying  on  Imainess  or  otherwise,  such  compen- 
sation, in  case  of  diiference  to  be  ascertained  according  to  the  provisions  con- 
tained in  the  Lauds  Glauses  Consolidation  Act,  1845." 

We  will  now  pa&s  to  such  of  the  decisions  on  tbe  subject-matter  of 
the  rule  of  lilcket^s  case,  as  have  not  been  fully  commented  on  in  t!io 
judgments  above,  or  are  of  sufficient  importance  to  call  for  special 
notice. 

In  R,  V,  Eastern  Counties  R.  Co.  {/),  which  was  argued  upon  a 
return  to  a  mandamns,  requiring  the  defendants  to  a.<sess  compensa- 
tion to  a  landowner,  wbere  a  public  road  adjoining  the  land  of  tbe 
applicant  was  lowered  by  tbe  defendants  under  the  powers  of  tbeir 
special  act,  whereby  access  to  the  land  was  impeded,  and  ailditional 
fences  rendered  necessary  ;  it  was  hold  tliat  the  landowner  was  en- 
titled to  compensation,  althougb  none  of  his  land  bad  been  taken  for 
the  purposes  of  the  act ;  and  on  a  similar  principle  compensation  has 
been  held  reci^verabie  where  levelsof  a  street  adjoining  the  claimant's 
land  were  altered  (m)* 

Upon  similar  principles  (71),  in  a  case  in  which  the  plaintiff  occupied 
ittagoand  a  small  piece  of  land  on  a  level  with  antl  abutting  on  a 
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Moort  V*  Gnat 
Southern  nnd 
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(0  2  a  B.  347  ;  2  Railw.  Cos.  736, 
See  also  Bigy  v,  Ct/rjtonUum  of  Lojuton^ 
L  K,  16  Kq,  376,  in  which  cnse  the  roati- 
way  of  a  public  street  wm  loWiTeil,  but 
the  claittmiit  \\-a3  held  entitled  to  recoviT 
for  chrect  Mtmctuml  injury  ocr-jisioned  by 
an  nnanthoriT'xil  intfrftirencG  with  hia 
collar,  Imt  not  for  intlircet  injury  to  his 
tnwlc,  resulting  frcm  diversion  of  traXic. 


As  t*)  L'OtnpoTifwttian  under  n  Rpnci.1l  act  for 
doterinrntioa  of  Ikiobos  in  vabic  by  the 
lowcrin*^  i»f  a  »trc<?t,  see  Mutropolitnii  Dis- 
trict Kailway  Act.  1876,  8d  k  3U  Vict.  c. 
ccviii»,  s.  14. 

(/a)  Fitnifss  It.  Co.  r,  Oitmbcrland  Build' 
intj  Soeidy,  52  L  T.  144. 

(«)  Mfforc  V.  Great  Snutli&rn  and  Wed* 
ffm  R   Ci/.t  10  Ir,  C.   L.  R.  40  (1859) ; 
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public  high  road,  from  which  a  short  way  or  passage  over  the  plain- 
tiflTs  land  afiforded  access  to  his  cottage,  and  a  railway  company,  in 
the  execution  of  the  works  of  their  railway,  lowered  the  public  high 
road  seven  feet,  leaving  the  plaintiffs  land  and  cottage  on  the  edge 
of  a  precipice  of  that  height,  and  thereby  obliging  the  plaintiff  to 
make  use  of  a  step-ladder  in  order  to  obtain  access  from  the  public 
high  road  to  the  way  or  passage  leading  over  his  land  to  his  cottage  ; 
it  was  held  by  the  Court  of  Exchequer  Chamber  in  Ireland,  that  the 
injury  complained  of  by  the  plaintifif,  being  an  injury  of  a  permanent 
nature  to  his  land,  was  the  subject  of  compensation  under  the  Railways 
Clauses  Consolidation  Act,  1845,  s.  6,  and  14  &  15  Vict.  c.  70. 

In  GhamberlahVa  case  the  plaintifif  was  lessee  of  some  houses 
situate  on  a  high  road,  and  the  defendants,  being  authorized  by  their 
act  to  do  so,  made  an  obstruction  and  deviation  of  the  road  by  which 
that  part  of  it  running  by  the  plaintiflTs  houses  was  no  longer  used  as 
a  high  road,  and  the  number  of  persons  passing  by  the  houses  was 
greatly  reduced,  so  that  tlie  houses  were  rendered  less  valuable  as 
shops;  it  was  held,  that  the  plaintiff's  property  was  injuriously 
afiTected,  and  he  was  entitled  to  compensation  (o) ;  and  a  similar 
decision  was  arrived  at  in  a  case  where  the  value  of  an  hotel  for 
using,  selling  or  letting  as  an  hotel  and  public-house  had  been 
diminished  by  the  stopping  up  of  a  street  (p). 

In  Glaver^s  case  (q)  the  plaintifif  was  the  owner  and  occupier  of  a 
house  and  lands  approached  by  two  private  roads,  over  which  the 
plaintifif  had  a  right  of  way  as  appurtenant  to  his  farm  for  passing 
on  foot  and  with  carriages,  and  which  formed  the  only  access  to  his 
premises.  The  defendants  carried  their  railway  across  these  roads  on 
the  level,  in  a  direction  nearly  north  and  south,  and  so  that  a  person 
standing  on  the  roads  where  they  wove  intersected  by  the  railway 
could  not  see  a  train  approaching,  until  within  a  few  seconds  of  its 
arrival  at  these  points.  There  were  gates  on  each  side  of  the  railway 
across  each  of  the  roads,  of  which  gates  the  plaintifif  had  a  key. 
Lord  Campbell,  C. J.,  said  :  — 

"  It  is  clear  that  the  plaintiff  ia  entitled  to  judgment.  The  property  ia  depre- 
ciated in  value  by  the  company  doing  that  which  would  be  actionable,  unless  they 
were  protected  by  the  powers  of  their  act.     I  agree  that  this  affords  a  very  fair 


followed  in  the  same  year  in  Tuohcy  v. 
Great  Southern  and  Western  li.  Co.f  10 
Ir.  C.  L.  R.  98,  where  the  public  road  was 
raised. 

(o)  Chamhfrlain  v.  IFest  End  of  Lomhn 
and  Crystal  Palace  Jl.  Co.,  31  L.  J., 
Q.  15.  201  ;  air.  in  Excli.  Ch.,  32  L.  J., 
Q.  B.  173  ;  2  Best  k  S.  605  ;  uffirnied  an.l 
distinguished  in  Itickct's  cast'f  p.  212, 
ante. 


(p)  IVaxlham  v.  North  Eastern  R,  Co., 
L.  R.,  14  Q.  B.  I).  747  ;  54  L.  J.,  Q.  B. 
313  ;  52  L.  T.  894  ;  33  W.  R.  215  ;  aff. 
in  C.  A.,  L.  R..1G  Q.  B.  D.  226  ;  55  L.  J., 
Q.  B.  272  ;  34  W.  R.  342. 

(7)  Glover  V.  North  Staffordshire  R.  Co., 
16  Q.  B.  212;  20  L.  J.",  Q.  B.  376  ;  15 
Jur.  673  ;  afHrmotl  and  distinguished  in 
Jlich't's  casCf  p.  212,  ante. 
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"criterion  of  the  right  to  recoive  coiiipcnButioiL  No  tloiibt  thero  may  be  a  loss 
arising  from  tho  luakin*^  of  a  railway,  whitzh  w«nikl  not  support  a  claim  i>f  eom- 
pensiitioiij  becausQ  the  act  mi^ht  be  one  which  wi^ulti  bo  legal  without  the  powers 
conferred  by  the  act.  But  this  is  not  such  a  case.  Thia  intei'ference  would  have 
given  a  cause  of  action  agninst  a  private  personj  and  it  hm  depi'eciated  the 
plaintiff^s  propeity,  which  is  tliercforo  injnrionaly  affected  by  it.  The  erection  of 
the  gates  and  tlie  p;isaago  of  tliu  trains  are  both  acts  done  to  the  prejudice  of  the 
plaintiiT,  and  U)  the  diminution  of  his  right.'* 

In  Galtk^^s  case{r)  the  claimant  was  a  draper  and  fumer,  aad  tbe  '^aM/g mif. 
question  in  tliesiiit  arose  out  of  his  claim  for  CLifmpensation,  as  hem^  iiflTrK flT^itii 
iiijuriuiisly  aftectcd  by  the  execution  of  tlic  works  of  tho  railway  com-  '^^  ^  •  ^• 
pany.  The  damage  alleged  to  have  been  sustained  by  the  claimant 
was  in  consequence  of  the  dust  and  dirt  occasioned  by  the  company 
having  damaged  his  goods,  and  hy  rei\*son  of  his  customers  having 
been  compelbd  by  the  obstnLiction  occasioned  by  the  plaintiff's  works 
to  qiut  the  side  of  the  road  upon  which  the  claimant's  shop  was 
situated,  before  they  arrived  at  his  shop,  and  to  cross  to  the  opposite 
side  of  the  road  in  order  to  pass  along ;  by  reason  whereof,  during 
several  weeks,  ho  had  sustained  a  great  loss  in  his  trade.  The  claimant 
also  aileged  that  he  had  been  injuriously  affected  and  injured  by  the 
)feimpany  having  stopped  up  a  passage,  along  which  he  was  entitled 
to  a  right  of  way  to  the  entrance  at  the  hack  of  his  premises.  No 
part  of  the  claimant's  premises  were  inserted  in  the  schedule  to  the 
company's  special  act,  and  no  part  of  tiiem  had  been  taken,  used  or  at 
all  interfered  with  by  the  works  of  the  company,  except  as  aforesaid. 
The  claimant  commenced  an  action  against  the  company  to  recover 
4Q0?*,  under  sect.  (i8  of  the  Lands  Clauses  Act ;  and  Lord  Truro,  CI, 
dissolved  an  injunction  which  the  company  had  obtained  to  restrain 
this  proceeding. 

In  Cottliiuf8  case  the  access  to  an  ancient  ferry  was  obstructed  by  a  ise  codUg. 
railway  company,  and  the  owner  was  held  entitled  to  compensation(«).  i^o^Xd!^  ^'^^^ 
The  facts  were  that  the  Great  Northern  Railway  Company,  in  1848, 
made  and  constructed  a  portion  of  their  line  of  railway  along  tho  west 
bank  of  a  cut  or  river  called  the  Fossdyke,  in  Lincolnshire.  The 
owner  of  certain  lands  gave  the  company  notice  that  he  required 
compensation  in  respect  of  his  interest  in  the  lands,  as  owner  in  fee- 


(r)  East  and  f^esl  India  Docks  R.  Co. 
jf,.  Oattkf^  3  Macu.  k  Gord.  155  ;  atlirmed 
diittingiiisbcd  in  Ri€k*:Vs  r«s«',  p*  212, 
auto*  See  also  Kntjck  v.  MdropoliUtn  R. 
Co.,  h.  R.,  i  C.  P.  151 ;  38  L.  J:,  C.  P. 
7S.  In  X.  and  iV.  IF.  R.  Co.  v.  Brailkij, 
ORoilw.  Cos.  55t,  the  claimant  was  allowed 
to  proceed  for  comwnaatitoii  for  daina^^o  to 
the  l>ecr  in  his  collar,  which  the  vibration 
of  trains,  used  in  workiii[j  thf  i-uilw-iy,  \vaA 
eanscd  to  turn  sour  15ut  this  decision  is 
impliedly  ovorrulod  by  Braitd's  tfa«,  U  Ji, 


4H.  L.  171.  p.  231,  post. 

{s)  Re  Cooling,  ID  h.  J..  Q.  K  25; 
S.  C,  mm,  R.  v.  Grmt  jVorthtm  R.  Co.^ 
14  Q.  B*  25  ;  and  see  Su^Ojfi  Hari^ur 
Commissioners  w  Jlitchins^  21  L«  J.,  Ch. 
73 ;  Matey  v.  Mclrojioi ilan  BoftM  of 
Work%  33  U  J,»  Ch.  377,  whci-c  the 
plaintiff 'a  tight  of  arccss  to  tho  River 
Ttianiri,  ami  of  londin^*  kc.  Ijar;tp^s,  w«ia 
bhw-kc'd  np,  and  WoimI^  \'.-C*,  Matd  it  W4« 
a  casr<!i  lur  coinjMJnsation,  not  purchase, 
under  the  Lands  ChtUies  Act. 
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simple,  and  that  the  manner  in  which  such  lands  had  been  injuriously 
affected  was  by  the  disturbance  of  and  cutting  off  the  communication 
with  the  ancient  ferry  attached  and  belonging  to  and  held  with  the 
lands  in  question,  and  by  erecting  another  ferry  near  to  such  ancient 
ferry  belonging  to  him ;  by  all  which  said  acts  they  had  considerably 
reduced  the  profits  of  his  said  ancient  ferry.  The  company  having 
issued  their  warrant,  the  claimant  contended  before  the  jury  that  he 
was  entitled  to  compensation  in  respect  of  the  obstruction  of  the  ferry ; 
and  he  proved  that  he  had  sustained  damage  in  respect  of  the  same ; 
and  the  jury  awarded  380i.  as  compensation. 

In  discharging  a  rule  for  a  certiorari  to  remove  the  inquisition, 
Patteson,  J.,  said  : — 

"  Cooling  claimB  compensation  from  the  Great  Northern  Company  in  respect  of 
an  injury  to  land  held  by  him  in  fee,  in  the  city  of  Lincoku  The  injury,  if  any, 
is  occasioned  by  the  works  of  the  company,  in  the  county  of  linoohi,  on  the  other 
side  of  the  Fossdyke,  by  cutting  off  the  communication  on  the  Lincolnshire  side 
with  a  ferry,  said  to  belong  or  be  appurtenant  to  the  land  of  Cooling.  Objection 
is  made  that  this  case  is  within  the  principle  of  K  v.  London  Dock  Co,  (i),  where 
it  was  held  that  the  destruction  of  houses  and  public  roads  in  the  neighbourhood 
of  a  public-house,  by  which  the  custom  of  the  house  was  diminished,  was  not  the 
subject  of  compensation.  But  the  present  case  is  quite  distinguishable.  Here 
the  ferry  is  a  private  right,  and  if  it  be  attached  to  the  land  of  Cooling,  the  value 
of  that  land  is  seriously  affected.  The  question  is  whether  it  be  so  attached. 
Cooling  is  not  the  owner  of  the  water  nor  of  the  landing-places,  as  it  should  seem, 
on  either  side,  certainly  not  on  the  Lincolnshire  side.  But  it  is  not  essential  to  a 
ferry,  that  the  owner  of  it  should  have  the  land  on  either  side,  if  he  has  the  right 
of  using  that  land  for  the  purpose  of  the  ferry  (n).  And  the  evidence  of  user  here 
for  many  years  is  abundant  to  show  such  right  Under  all  the  circumstances  we 
think  the  jury  were  justified  in  coming  to  the  verdict  that  it  did.*' 


Diversion  of 
traffic  ttom 
ferry. 

Uopkins  V. 
O.  N.  U.  Co, 


It  was  held  in  Reg,  v.  Cambiian  E,  Co,  {x),  that  the  owner  of  an 
"exclusive"  ferry,  which  crossed  a  river  some  300  yards  below  the 
point  where  the  railway  crossed  it  by  a  bridge,  was  entitled  to  com- 
pensation for  loss  of  traffic  diverted  by  the  railway,  on  the  ground 
that  the  ferry  was  a  franchise  and  a  hereditament.  But  this  case 
was  overruled  by  the  Court  of  Appeal  in  Hopkins  v.  G.  N,  R,  Co,{y)y 
where  it  was  held  that  the  owners  of  a  ferry,  the  traffic  across  which 
had  been  ruined  by  the  construction,  about  half  a  mile  off,  of  a  rail- 
way bridge  and  footway  attached  thereto,  which  footway  was  used  as 
a  passage  to  the  railway  station  and  also  to  other  places,  were  not 
entitled  to  compensation ;  and  it  was  pointed  out  that  the  "  exclu- 


(0  6  A.  &  E.  163 ;  nffinnod  in  Rickct's 
case,  L.  R.,  2  H.  L.  175. 

{a)  Peter  v.  Kcrulal,  6  B.  &  C.  703. 

(a;)  L.  li.,  6  Q.  li.  422  ;  40  L.  J.,  Q.  B. 
169,  per  Cockburn,  C.  J.,  and  Blackbiim, 


J.,  distinguishing  both  Rkket'scase,  L.  R., 
2  H.  L.  175 ;  and  Brand's  case,  L.  R,  4 
H.  L.  171. 

(y)  L.  R.,  2  Q.  B.  D.  224 ;  46  L.  J.  Q. 
B.  265  ;  36  L.  T.  808,  C.  A. 
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8ive  "  rights  of  the  owners  of  a  ferry  exclude  only  passage  by  boats 
and  not  passage  in  any  other  mannen 

Inasmuch  as  no  claim  to  compensation  can  be  sustained,  unless 
the  claimant  has  sustained  damage  which  would  be  actionable  but 
for  the  statute,  it  is  material  to  ascertain  what  is  actionable  damage, 
and  what  is  not  Where  the  iujnrj  is  common  to  all  the  Queen's 
subjects,  no  compensation  can  be  recovered  unless  the  injury  to  the 
claimant  be  of  a  special  character.  Thus,  in  the  case  of  The 
Caledoninn  K  Co.  v.  Ogilvy^  in  the  House  of  Lords  {z),  where  a  ^f^^^^J^^ 
railway  passed  within  a  few  yards  of  a  gentleman*s  lodge,  across  a  crowrtng  imbuc 
pablw  rtxid,  forming  the  chief  access  to  his  residence,  although  he 
was  liable  to  constant  stoppages  by  the  closing  of  the  gates  on  the 
level  crossing,  and  the  passing  of  trains  frightened  his  horses,  and 
terrified  his  visitors,  particularly  ladies  ;  it  was  held,  that  these  annoy- 
ances did  not  ground  a  claim  of  damages  againnt  the  railway  com- 
pany, the  inconvenience  felt  in  such  a  case  being  one  to  which  all  the 
Queen's  subjects  are  exposed,  and  for  which  no  particular  or  individual 
remedy  exists.  It  was  also  held,  that  it  is  a  mistake  to  regard  the 
proximity  of  a  level  crossing  as  injurious  to  an  estate  or  residence 
within  the  meaning  of  railway  legislation.  In  giving  judgment,  Lord 
Cranworth,  L.  CI,  said  : — 

**  The  merits  of  this  case  involve  a  qiieatitui  of  considerable  importance, 
namely,  whetlier  a  propriet^ir,  who  holds  lands  adjoining  a  newly-constnicted 
railway,  can»  under  the  clauses  of  the  general  act  and  the  special  acta  which  give 
him  a  right  of  compensation  in  respect  of  any  injurious  effect  upon  liis  londsi 
claim  from  the  company  compensation,  because  at  a  short  distance  from  the 
entrance  to  his  gr^tnnds  the  railway  trarerseB  an  important  pnhlic  road  upon  a 
level. 

*'The  map  which  both  parties  here  have  referred  to,  and  which  wo  may  take 
therefore,  as  accurately  representing  the  state  of  the  ground,  shows  that  at  a  short 
distance  (whether  of  forty-nine  yards  or  fifty-nine  yards  is  immaterial)  from  his 
gate,  the  railway  does  traverse  upon  a  level  a  public  road,  which,  th(iugh  not  the 
only  approacli,  is  yet  the  most  common  and  the  beat  approach  to  his  house.  He 
claimed  compensation,  and  the  aheritf  s  jury  returned  a  verdict  for  30o/.  in  respect 
of  land  and  freestone,  and  for  560^  in  respect  of  severance  and  level  crossing,  but 
without  distinguishing  how  much  had  been  assesaed  for  the  severance  and  how 
much  for  the  level  crossing.  The  i|ueBti'»n  is,  whether  it  was  coujpetent  to  the 
sheriff  to  give  any  redress  in  respect  of  this  level  crossing.  And,  my  Lortls,  1  am 
of  opinion,  that  no  compensation  can  be  claimed  or  legitimately  given  on  this 
head  of  complaint. 

**  These  acts  of  Parliament  are,  as  is  unfoiliinately  too  often  the  case,  loosely 
worded  ;  but  the  construction  that  is  put  upon  this  expression  *  injuriously 
affected,'  in  the  clauses  in  the  act  of  Parliament  which  gives  compensation  for 
injuriously  affecting  land,  certainly  does  not  entitle  the  owner  of  lands,  which 

(f)  2  Maoq,   229,     S««    nlso    fFotfd  t.      polUan  JL  Co.,  37  L.  J.,  C.  P.  281  :  18 
momMdge  R.  Co.,  U  C.  B.,  N.  8,  222  ;      W,  R.  1117. 
M^trnptdiiofk  Board  of   Workt  t.    Meirv- 
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he  alleges  to  be  injuriously  affected,  to  any  compensation  in  respect  of  any  act 
which,  if  done  by  the  railway  company  without  the  authority  of  Parliament, 
would  not  have  entitled  him  to  bring  an  action  against  them.  I  purposely  guard 
myself  by  putting  it  in  that  way,  because  I  am  far  from  admitting  that  he  would 
have  a  right  of  compensation  in  some  cases  in  which,  if  the  act  of  Parliament  had 
not  passed,  there  might  have  been  not  only  an  indictment,  but  a  right  of 
action.  And  the  necessity  of  so  guarding  myself  is  made  apparent  by  the  case 
of  Oready  v.  Codlhhg  (a),  which,  if  the  law  be  applicable  to  a  railway,  would  cer- 
tainly entitle  everybody,  who  is  stopped  for  the  minute  whilst  the  gates  are  shut, 
to  an  action  for  damages,  because  it  would  be  said,  under  the  authority  of  that 
case,  which  I  think  is  a  very  correct  decision,  that  where  an  act  is  done,  such  as 
shutting  gates  across  a  public  road  without  the  authority  of  Parliament,  that 
gives  the  parties  a  right  of  action.  If,  therefore,  the  act  of  Parliament  did  not 
mean  to  exclude  the  right  of  compensation  in  some  cases  in  which,  if  the  act  had 
not  passed,  there  would  have  been  redress,  every  person  who  is  stopped  for  a 
moment,  while  the  gates  of  a  railway  are  shut  at  a  level  crossing,  would  be 
entitled  to  an  action." 


Exoeptlonto 
rule  where  land 
taken. 

lie  Stockport^ 
Timperley  and 
AltringKam  R, 
Co. 


After  pointing  out  that  it  was  clear  that  Parliament  intended  to 
authorize  acts  with  regard  to  which  they  were  to  be  freed  either  from 
indictment  or  action,  Lord  Cranworth  proceeded  : — 

"  Now,  my  Lords,  that  being  the  case,  suppose  that,  without  any  act  of  Parlia- 
ment having  been  passed  for  making  this  railway,  certain  speculators  had  taken 
upon  themselves  to  make  a  railway  across  a  public  road,  and  had  erected  gates, 
certainly  the  owner  of  the  estate  might,  with  respect  to  any  detention  occasioned 
to  him  by  the  closing  of  those  gates,  bring  an  action  against  the  makers  of  the 
railway ;  and  as  he  might  do  this  ioties  quotiejiy  he  would  probably  have  more 
frequent  rights  of  action  than  other  subjects  of  her  Majesty.  But  it  would  only 
be  a  more  frequent  repetition  of  the  same  damage  ;  it  would  not  be  any  damage 
different  from  that  which  might  be  sustained  by  any  other  subjects  of  her 
Majesty ;  for  all  attempts  at  arguing  that  this  is  a  damage  to  the  estate  is  a  mere 
play  upon  words.  It  is  no  damage  at  all  to  tho  estate,  except  that  the  owner  of 
that  estate  would  oftener  have  a  right  of  action  from  time  to  time  than  any  other 
person,  inasmuch  as  he  would  traverse  the  spot  oftener  than  other  people  would 
traverse  it. 

"  It  appears  to  me,  therefore,  clear  by  the  acts  of  Parliament  and  by  the  inten- 
tion of  the  Legislature,  that  there  is  no  right  of  compensation  whatever,  for,  except 
for  any  actual  detention,  no  right  of  action  would  have  existed,  if  the  malfing 
of  the  railway  had  not  been  authorized  by  Parliament,  and  the  detention  caused 
by  the  necessary  closing  of  the  gates  is  certainly  made  lawful  by  the  act." 

The  rule,  that  compensation  cannot  be  claimed  unless  the  damage 
result  from  an  act  done  under  the  act  of  Parliament,  and  an  action 
at  law  would  have  lain  but  for  the  act,  was  said  in  lie  Stockpoii,  Tvfn- 
perley  and  AUrmgluini  R.  Go.  (6),  not  to  apply  where  compensation 
is  sought  for  an  injury  to  one  portion  of  the  claimant's  lands  arising 
from  acts  done  by  the  company  on  another  portion  of  the  claimant's 
lands  which  has  been  taken  by  the  company.     Where,  therefore,  a 


(a)  2  Bing.  268. 


{b)  33  L.  J.,  Q.  B.  261. 
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&tton  mill  belonging  to  the  claimant,  situate  on  land  adjoininff  that 
^aten  from  liim  by  the  company,  became  exposed  to  fire  from  engines 
passing  along  the  railway  on  the  land  so  taken,  and  could  only  he  ' 

insured  at  an  increased  rate ;  it  was  held  by  Crompton,  J.,  sitting 
alone  in  the  Bail  Court,  that  the  claimant  was  entitled  to  compensation 
in  respect  of  tlie  liability  to  pay  snch  increased  rate  of  insurance. 
In  a  considered  judgment,  after  stating  the  rule  with  approval, 
Crompton,  J.,  observed  : — 

**  The  questimi  horo  is  wh  other  such  rule  ie  at  all  applicable  to  cuaes  wbero 
part  of  the  land  is  taken  and  c^jmpensation  is  given  not  only  for  the  value  of  the 
pftrt  taken  but  for  the  rest  of  the  land  being  injurioualy  affected  either  by 
severance  or  ntberwise,  antl  T  am  of  opinion  tliat  the  distinction  pointed  out  by 
Mr,  Manisty  is  correct,  and  that  the  rule  in  question  does  not  apply  to  such 
Cftflos.  Where  the  damage  is  oocaaioned  by  what  in  done  upon  other  land 
which  the  company  have  purchased,  and  such  damage  would  not  have  been  action- 
able as  against  the  oiiginai  |>r«3prietor,  as  In  the  ca*e  of  the  sinking  of  a  woU,  and 
catising  the  alTstraction  of  water  by  percolation,  the  company  have  a  right  to  say, 
We  have  done  what  we  had  a  right  to  do  as  proprietors,  and  do  not  require  the 
protection  of  any  act  of  Parliament;  we,  therefore,  have  not  injured  you  by 
▼irtiie  of  the  provisions  of  the  act  ;  no  cause  of  action  has  been  Liken  away  from 
you  by  the  act  Where,  however^  the  uusehief  is  cause<l  by  what  is  done  ou  the 
land  taken,  the  party  seeking  compensation  has  a  right  to  say  it  is  by  the  act  of 
Fftrliament  and  the  act  of  Parliament  only  that  you  have  done  the  acts  which 
have  caused  the  damage  ;  without  the  act  of  Parliament  everything  yon  have 
done  and  ai'e  about  to  do  in  the  making  and  using  the  railway  would  have  been 
iU^^  and  actionable, —and  is  therefore  matter  for  compensation  according  to 
the  rule  in  question," 

This  important  judgment,  after  having  been  much   criticized  for  stattwortho 

II  11  t        /»  11  »  1    Stockport  cam 

many  years,  though  never  overruled,  was  expressly  followed  and 
emphatically  approved  by  Mathew  and  Day,  JJ„  io  Reg.  v.  Esse^  (c), 
but  dissented  from  by  two  members  of  the  Court  of  Appeal  in  their 
reversal  of  that  case,  which,  Lowever,  as  the  Court  pointed  out,  is 
clearly  distinguishable  from  the  Sto€kpo7i,  Cftm,  In  Reg.  v,  Ensex 
part  of  land  laid  out  as  a  building  estate  was  taken  by  a  local  board 
for  a  sewage  faitn,  whereby  the  value  of  other  part^  situated  near  to, 
but  separated  from,  the  part  taken,  was  much  depreciated,  whereas 
io  the  StockjKtrt  case  there  was  no  intervening  land  between  the  part 
taken  and  the  part  damaged  but  not  taken.  The  Court  of  Appeal 
held  that  no  compensation  was  recoverable  for  injurious!}'  affecting 
the  parts  of  the  land  other  than  those  taken  in  the  exercise  of  the 
statutory  powers,  Lord  Eshcr,  M,  R,,  observing,  that  if  he  were  part 
of  a  tribunal  which  could  overrule  the  Stockport  case,  he  should  be 


{€)  L.  K,.  li  Q.  B.  D.  763;  54  L.  J., 
Q.  B.  549  ;  52  U  T.  fi20  ;  83  W.  R.  214. 
reversed  by  C.  A.,  U  K,  17  Q.  B  D.  447  ; 


65  h.  J,,  Q.  B.  513  ;  54  I^  T,   77©  :  94 
W,  R.  587. 
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prepared  to  overrule  it,  and  Lindley,  L.  J.,  considering  it  "very 
doubtful."  The  preponderance  of  authority  is  against  the  judg- 
ment (c{),  and  it  is  submitted  that  it  is  wrong,  and  has  been  sufficiently 
doubted  since  it  was  first  pronounced  to  be  overruled  by  the  House 
of  Lords,  if  a  majority  of  that  House  should  think  fit  to  overrule  it. 
Meanwhile,  though  the  principle  of  the  judgment  vdll  not  be  ex- 
tended, it  seems  to  be  binding  on  a  Divisional  Court,  and  even  on  a 
Court  of  Appeal. 

A  landowner  is  not  entitled  to  compensation  for  every  kind  of  dis- 
turbance or  inconvenience  caused  by  the  construction  of  a  luilway, 
though  the  value  of  his  habitation  be  deteriorated,  the  comfort  dimi- 
nished, and  the  amenity  destroyed.  In  a  case  (e),  therefore,  in  which 
a  sheriffs  jury  had  granted,  in  one  lump  sum,  compensation  to  the 
owner  of  a  house,  upon  a  claim  in  respect  of  the  constant  noise  and 
shaking,  and  annoyance  by  day  and  night,  caused  by  the  passage  of 
trains,  and  from  the  circumstance  of  the  back  windows  and  garden 
being  overlooked  by  persons  on  the  railway  platform,  and  the  privacy 
thereby  invaded,  the  Court  of  Queen's  Bench  granted  a  certiorari  to 
remove,  for  the  purpose  of  quashing,  the  inquisition ;  Lord  Campbell 
saying,— 

*'  The  test  is,  whether,  hefore  the  railway  act  passed,  authoriziiig  the  company 
to  do  what  had  heen  done  here,  an  action  would  have  lain  at  common  law  for 
what  had  been  done  and  for  which  compensation  had  heen  claimed.  If  it  would, 
and  that  act  is  authorized  by  the  railway  act,  compensation  may  he  claimed  in 
respect  of  it :  if  the  land  is  not  taken  and  nothing  is  done  which  would  have 
afforded  a  cause  of  action  before  the  act  passed,  then,  although  it  may  produce  a 
deterioration  of  the  property,  it  does  not  injuriously  affect  the  land  and  consti- 
tute a  ground  for  compensation.  The  under-sheriff  told  the  jury  that  they 
ought  to  give  compensation  for  the  claimant's  ground  heing  overlooked  and  his 
privacy  heing  disturbed  :  for  that  an  action  would  not  have  lain.  Compensation 
might  just  as  well  be  claimed  if  a  mound  had  been  constructed  half  a  mile  off, 
and  it  cut  off  the  view  of  a  fine  wood  or  a  church." 


DepriTation  of 
access  to  river 
and  landing- 
place. 


It  was,  however,  held  by  the  House  of  Lords,  in  The  Duke  oj 
Buccleuch  v.  Metropolitan  Board  of  Works  (f),  that  where  the 
Thames  Embankment  was  constructed  in  front  of  the  claimant's 
house,  so  as  to  deprive  him  of  access  to  the  river  and  to  a  landing 
place,  he  was  entitled  to  compensation  for  the  depreciation  in  value 
of  his  house  as  a  residence. 


{d)  Against  it  aro  Blackburn,  Lush,  and 
Keating,  JJ.,  in  the  Duke  of  Buceleitch's 
coM^  L.  B.,  5  Ex.  255  ;  Bramwell,  B.,  in 
the  same  case,  L.  R.,  8  £x.,  at  p.  S28  ; 
Lords  Chelmsford  and  Hathcrley  in  the 
Olaagow  case,  L.  R.,  2  Sc  App.,  at  p.  81 ; 
and  Lord  fisher,  M.  R.,  in  Rtg,  y.  jSsseXf 
L.  R.,  17  Q.  B.,  at  p.  452.  For  it  are 
Monts^e  Smith,  Wiliea,  and  Brett,  JJ., 


in  the  Duke  of  Buccleuch* s  ccue,  L.  R.,  5 
Sz.  255,  and  Mathew  and  Day,  JJ.,  in 
Meg.  V.  Essex,  U  R.,  14  Q.  B.  753. 

{e)  Penny  r.  South  Eastern  Ji.  Co.,  26 
L.  J.,  Q.  B.  225  ;  7  E.  &  B.  660  ;  indirectly 
affirmed  in  Brand's  case,  L.  R.,  4  H.  L. 
171. 

(/)  L.  R..  6  H.  L.  418  ;  41  L.  J.,  Ex. 
187  ;  27  L.  T.  1. 
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Where  an  umpire  awarded  that  the  execution  of  certain  railway  ^J^J;cu"**'*' 
works  had  occasioned  a  dirainiition  of  light  to  the  pkintift''s  house,  irijory  to  itgbt 
whereby  it  was  rendered  less  convenient  and  suitable  for  his  trade, 
but  the  saleable  value  of  his  interest  in  the  house  was  not  diminished  ; 
it  was  held  J  that  be  was  entitled  to  recover  the  amount  awarded  as 
compensation  (r/). 

And  if  a  landowner  has  not  actually  sustained  damage,  and  there 
is  no  reason  to  apprehend  that  he  will  sustain  damage,  notwithstand- 
ing his  being  nearer  to  the  possible  cause  of  injury  than  the  rest 
of  the  public,  he  has  no  peculiar  position  or  claim  to  entitle  him  to 
become  the  redresser  of  a  public  grievance,  or  to  complain  of  the  dis- 
regard of  the  provisions  of  an  act  of  Parliament.  Proceedings  in 
.  wich  a  case  must  be  taken  on  the  part  of  the  public  by  indictment, 
or  in  equity  by  information  by  the  Attorney-Generah  In  a  CtOse  (A)^  irart  r.  /^jr^n 
therefore,  which  has  already  been  referre  i  to,  in  which  a  canal  com- 
pany having  power  by  act  of  Parliament  to  raise  an  embank  men  t  to 
a  certain  height,  exceeded  that  height,  and  the  plaintiff,  fearing  that 
his  lands  might  thereby  be  flooded,  filed  a  bill  (or  an  injunction,  his 
bill  was  dismissed  ;  the  Lord  Chancellor  saying,— 

"  Tlie  language  of  Lord  Eldon  in  BlakcTnore  v.  (T^tm^rj^atw/iire  Camd  Co,  (i) 
certainly  appears  to  suntain  the  proposition  of  tlie  plaintifT  to  its  fullest  extent, 
but  1  adopt  the  interpretation  of  that  language  by  liarttn  AMeraon,  in  Ltc  v. 
Milnrr  (k),  and  with  him  I  aay  these  acts  '  ought  to  bo  treated  aa  conditional 
powers  given  by  ParUament,  to  take  the  lands  of  the  different  proprietors, 
through  whose  estates  the  works  are  to  proceed.  Each  landowner,  therefore, 
has  a  right  to  have  the  powers  strictly  and  literally  carried  into  eflect  as  regardH 
his  own  land,  and  also  to  re^piire  that  no  variation  sliall  l>e  made  to  hia  preju- 
dice, i:i  the  carrying  into  etfect  the  bargain  between  the  undt*rtakurs  and  any 
ODe  else/  The  words  *  to  his  prejudice  '  may  mean  not  only  to  his  possible  but 
actual  prejudice,  and  Lord  Ehlon  himself  seems  to  have  qualified  and  explained 
the  genendity  of  his  own  language ^  by  one  of  the  issues  in  Btukemorc  v.  Glanuty- 
^anshire  CantU  (m," 

Where  there  is  an  original  equity  affecting  the  claim  to  com-  ProcerdiniE» to 
pensation,  as  where  the  landowner  has  entered  into  an  agreement  as  nation  rttAye-i 
to  tlje  compenaation  he  is  entitled  to,  a  Court  of  &iuity  would  inter*  wiKn-duim 
fere  to  stay  by  injunction  proceedings  to  obtain  compensation  under  ongiimi t^nuty 
the  Lands  Clauses  Act.     This  appears  from   the  following  case  {1} : —  v!'rJ,it!lr^"^^ 
Damages  were  claimed  for  injuries  done  to  a  brewery,  by  the  erection 


ig)  Eagh  v.  Ch^rin^  Cross  R,  Go.^  36 
L.  J.,  C.  i\  297  ;  L.  K.,  2  a  l\  638  ;  16 
L.  T.  693  ;  9&i  also  Clark  v.  London  Sck^jol 
Boards  L.  R,  9  Ch.  120;  Brdford  {Ihtkc 
of)  V.  Dawson,  h.  R,  20  Yj\.  353  ;  44 
L  J..  Cb.  549  ;  RtQ.  v.  PmtUrr^  57  I^  T. 
♦88,  ill  which  printers  aDtl  coloured  jwiyter 
mercluioto  recoYered  con]])eDBation  for 
duQige  ctused  and  to  be  cuiiaed  bj  their 


removal  to  new  premises. 

(A)  ^Farcf  v.  Jiegeni's  Canai  Ok^  ^B 
L.  J.,  Ch.  153  ;  3  De  G.  It  J.  212 ;  23 
Beav.  575* 

(i)  1  MyL  k  VL  154. 

(A)  2U.&  \\\  824. 

(l)  Duke  t^  Nor/M  v.  Tmnafd,  16  Jun 
3^8  ;  0  Hiire,  745, 
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*•  ^^^^  of  a  new  market,  under  an  act  of  Parliament  which  incorporated  the 
Lands  Clauses  Act.  The  damages  claimed  were — first,  for  narrow- 
ing a  street  bounding  the  breweiy ;  secondly,  for  temporary  obstruc- 
tion of  the  thoroughfare ;  and  thirdly,  for  obstruction  of  the  access 
of  light  and  air,  and  contracted  ventilation.  This  last  damage  did 
not  appear  to  have  been  complained  of  or  discovered  until  the  new 
market  buildings  had  arisen  to  a  considerable  height.  The  defen- 
dant, the  owner  of  the  brewery,  gave  one  notice,  embracing  all  the 
three  heads  of  complaint,  to  proceed  by  arbitration,  according  to 
sects.  25  and  G8  of  the  Lands  Clauses  Act  There  had  been  a 
treaty  for  compensation  for  the  two  former  heads  of  damage,  but  it 
did  not  appear  to  have  been  completed  and  carried  into  effect.  There 
had  been  no  treaty  for  compensation  as  to  the  third  ground  of  com- 
plaint. Under  these  circumstances,  Sir  G.  Turner,  V.-C,  granted 
an  injunction  to  prevent  the  defendant  from  proceeding  under  the 
notice  he  had  given. 
B.  V.  Hnniferford  And  whcro  acts  douc  by  the  company  are  not  necessary  for  the 
No  corapenia-  construction  of  their  works,  it  seems  that  persons  damaged  thereby 
nSfilShinMJ  aro  not  entitled  to  compensation.  Where,  therefore,  the  Hungerford 
of  Parliament  jjarket  Company  pulled  down  a  house  which  they  purchased  ;  and, 
in  doing  so,  ascertained  that  the  party- wall  of  the  adjoining  house  was 
of  an  insufficient  thickness,  whereupon  the  company  took  proceedings 
under  the  Metropolitan  Building  Act,  and  the  wall  was  rebuilt ;  it 
was  held,  that  the  occupier  of  the  adjoining  house  was  not  entitled  to 
receive  compensation  for  damages  sustained  by  loss  of  trade,  &c., 
whilst  the  wall  was  rebuilding  (m).  Lord  Denman,  C.  J.,  saying, — 

"  The  company  have  only  exercised  an  ordinary  right  :  finding  that  a  house, 
adjoining  one  which  they  had  purchased,  had  an  insufticiout  party- wall,  they,  as 
any  purchaser  might  have  done,  enforced  the  provisions  of  the  Building  Act  It 
is  true  that  the  x^uUing  down  of  the  house  was  an  act  done  in  pursuance  of  the 
statute ;  so  was  every  act,  even  to  the  minutest,  done  by  the  company  in  the 
course  of  these  works  ;  but  it  would  be  going  very  far  to  say  that  on  that  account 
the  08th  section  [the  compensation  clause]  applied  to  everything  that  was  so 
done.  The  only  question  here  is,  whether  the  particular  act  from  which  the 
damage  immediately  proceeded  was  in  piu-suance  of  the  statute.  I  think  it  was 
not,  but  that  the  company  merely  exercised  the  right  which  belonged  to  any 
purchaser.'* 

So  where  the  same  company  purchased  a  house,  No.  11,  and 
pulled  it  down,  and  thereby  caused  damage  to  the  occupier  of  No.  12, 
it  was  held,  that  the  occupier  of  No.  12  was  not  entitled  to  receive 
compensation,  it  appearing  that  No.  11  was  purchased  by  the  com- 
pany under  an  agreement  with  the  owner;  and  neither  No.  11  nor 
No.  12  being  mentioned  in  the  schedule  to  the  company's  act(/i). 

(m)  Ji,  V.  Hungerford  Market  Co,^  1  A.  (?t)  21  v.  Hungerford  Market  Co.,  1  A. 

k  £.  668.  &  £.  676. 
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It  is  hopod  Umt  the  rule  of  Rickefs  case,  that  compensation  is 
given  for  actiooaWo  damage  only,  has  now  been  sufficieotly  illustrated. 
It  may  be  addetl,  shortly,  that  compensation  has  been  held  to  be 
recoverable  for  damage  sustained  by  removing  a  weir  (o) ;  by  cutting 
off  a  stream  (2>)  ;  by  cutting  off  access  to  the  seaipp) ;  by  obstruction 
of  direct  and  easy  access  to  a  street  (ppp);  by  cutting  off  access 
through  a  hall  to  rooms  oo  a  first  floor  (q) ;  by  diminishing  a  flow 
of  water  (r) ;  by  vibration  of  trains  during  constmction  of  Hue  (s)  ; 
and  generally  by  any  injury  during  construction  (^) ;  by  occasional 
flooding  of  land  (tt);  and  by  loss  of  goodwill  of  business  (x) ;  but  not 
by  obstruction  to  the  claimant's  house  by  a  hoard ing(^) ;  nor  by  tun- 
nelling under  a  public  .street,  of  which  the  claimant  was  a  frontager  {2) ; 
nor  by  an  interference  with  a  right  of  shooting  (a)  ;  nor  (in  a  case  wliich 
turned  chieHy  on  the  construction  of  a  special  act)  ff^r  damage  sus- 
tained by  obstructing  the  right  of  access  to  a  sewer  for  the  purpose  of 
repairing  it  in  couforniity  with  an  obligation  under  the  special act(ij; 
nor  by  taking  up  the  disused  pipes  of  a  water  company  (hb). 

The  third  rule,  that  tfa-  dtunuDe  miuil  arise  by  reumn  of  ike  con- 
Biructiont  aiul  not  of  the  working  of  the  railway ,  was  authoritatively 
scttleil  by  the  House  of  Lords  in  Hummersvvith  R,  Co,  v.  Brand  (t;). 
The  facts  were  these  :  Mrs,  Brand  occupied  a  private  house  near  the 
railway.  Neither  the  house  nor  any  land  of  Mrs.  Brand  was  taken 
for  the  purpose  of  the  railway,  which  was  opened  for  public  traffic  in 
June,  l'Sti4.  In  the  following  July  Mrs.  Brand  claimed  compensa- 
tion for  damage  caused  by  (inter  alia)  "  the  workiiig  of  the  railway 
and  the  running  of  tmins  over  it  after  it  had  been  opened,  and  by 
the  vibration,  noise  and  smoke  which  had  been  and  always  would  be 
occasioned  thereby,  and  the  consequent  depreciation  in  value  of  the 
premises/'     The  railway  company  hanng  formally  objected  that  no 


Short  0Ut< 
of  oUier  c 
toconipeuKiUoii. 


DAiitAK*'  must 
arise  by  coti- 
atmctiitn,  tiQt 
working  of 
mil  way. 

Ihimnu^rtmlth 
K.  Co.  V,  limnfi, 


(o)  IL  V.  NoUingkam  Old  Waterworh, 
e  A.  Jc  £.  855« 

ip)  LiUk  r.  Droghecfft  H.  Cy..  7  Ir.  C. 
L.  82  ;  Mortinwrf  v.  i^uih  iVaif*  IL  (7tf,» 
2»  L.  J.,  Q.  B,  \n  ;  1  E.  &  R  876, 

{irp)  Jr  V,  Ri/itd,  U  Ir.  C.  L.  29. 

(/V'>^)  CaUilonmn  IL  Co.  v,  ff^idUcr'g 
Triut^at,  L.  It  7  A  pp.  Cas.  26y»  where  hoo 
lh«  ciUMiS  reviewed.  FUmityj  v.  K(W})ort 
H,  Co.,  L.  R,  8  ApjK  Can.  2tf5,  tunjecl  upon 
the  c«u»tructioii  ul  &  "  fen  contmeU" 

{q)  Fftr^l  V.  A/finrfk/lilan  and  MctmiM}li- 
ian  Diairift  lUiihcatf  Cffnipitnit^f  L.  J<.»  17 
Q.  B,  D.  12  J  &5  L.  J.,  il  B.  2«6 ;  64 
L.  T.  718  ;  34  W.  R.  426— C,  A. 

(r)  Hu^h  V.  Trotehridifc  IVaitrmrtht^ 
L.  R.,  ll>  E«i.  291  :  44  L  J.»  Ch,  235  ; 
L.  R..  10  CL  459;  Stmm  y.  Mayor  vjf 
r^ot^a,  h.  Km  2  C.  P.  D.  99  ;  46  L.  J.. 
C.  P.  137  ;  oi&nDiiig  judgment  bdow^ 
L,  B,.  1  C\  P.  a  6tfl. 


{»}  Cro/l  V.  L,  and  N.  W.  R  Co.,  d^ 
L.  J,,  Q.  B.  118. 

(0  FortVs  ca^^  note  (^),  ^iipm. 

{!*)  mtre  V.  Jieift'ttVM  Caml  Co,^  28 
h,  J.,  Ch.  l&O;  3  Do  G.  k  J.  212:  28 
Bear.  576. 

(ar)  tFAUe  v.  Cmtunumcmerf  of  Wurka, 
22  L.  T.  691. 

{y)  Hcrrimj  r,  MetrtmolUttn  Board,  84 
L.  J.,  M.  C,  224. 

(£)  Souch  r.  Bust  lAfndmi  JL  Co.,  U  R., 
16  Kq.  108;  42  L.  J.,  Ch.  477, 

(ci)  Bird  V.  Great  EnsUrtt  U,  Co..  84 
U  J,,  C.  W  86«  ;  ly  C.  11,  N.  8.  20S. 

(6)  BirlnUicud  {Ma^irr)  v.  L*mdon  and 
KifrUi  Wcdcrn  K  Co.,  L.  K.,  15  Q  Ij.  D 
572  ;  56  L.  J,,  i^,  B.  iS—C.  A. 

iU)  New  liivcr  Co.  v.  Midland  R.  Oq„ 
36  U  T  639. 

(e)  L.  R.,  4  IL  L  171 ;  88  U  J,,  Q.  B. 
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»•  ^^^  compensation  could  be  claimed  under  this  head,  the  damage  was 
assessed  separately,  and  the  question  for  the  Court  was  whether  the 
claimant  was  entitled  tohavecompensationmade  to  her  under  such  head. 

The  Court  of  Queen's  Bench,  Mellor  and  Lush,  JJ.,  pronounced 
for  the  company,  the  Exchequer  Chamber  (diss.  Channell,  B.)  for  the 
claimant.  The  majority  of  the  House  of  Lords  {d),  Lord  Chelmsford 
and  Lord  Colonsay  (diss.  Lord  Caiiiis)  gave  judgment  for  the 
company. 

Lord  Chelmsford,  after  pointing  out  that  the  question  in  the  case 
was  confined  to  the  injury  from  "  vibration  from  the  use  of  the 
railway  after  construction,"  and  remarking  that  the  question  was 
governed  by  Vauglvan  v.  Taff  Vale  R.  Co.  (e),  and  that  that  case 
was  rightly  decided,  proceeded  as  follows : — 

"  The  sections  of  the  Railway  Clauses  Act  which  appear  to  be  alone  necessary 
to  be  considered  are  the  6th  and  16th  sections.  1  do  not  think  that  the  sectioDB 
of  the  Lands  Glauses  Act  which  were  referred  to  in  the  argument  are  applicable. 

"  The  sections  of  the  Railways  Clauses  Act  are,  as  your  Lordships  know, 
arranged  in  order  under  different  heads,  which  indicate  the  general  object  of  the 
provisions  inunediately  following ;  and  these  may  be  usefully  referred  to  to 
determine  the  sense  of  any  doubtful  expression  in  a  section  ranged  under  a 
particular  heading. 

''  The  heading  to  the  6th,  and  all  the  subsequent  sections  down  to  the  SOth, 
and  including,  of  course,  the  16th,  is,  '  And  with  respect  to  the  construction  of 
the  railways  and  the  works  connected  therewith,  be  it  enacted  as  follows.' 
Therefore,  all  the  sections  to  which  this  heading  applies  must  be  taken  to  have 
been  intended  by  the  Legislature  to  provide  for  matters  relating  to  '  the  con- 
struction of  the  railway  and  the  works  connected  therewith.' 

''  The  6th  section  seems  more  closely  to  confine  its  provision  to  these  objects, 
for  it  begins  by  enacting,  that  *  In  exercising  the  power  given  to  the  company  to 
construct  the  railway  and  to  take  lands  for  that  purpose,  the  company  shall  be 
subject  to  the  provisions  and  restrictions  contained  in  this  act  and  in  the  Lands 
Clauses  Consolidation  Act/  and  then  it  goes  on,  '  and  the  company  shall  make  to 
the  owners  and  occupiers  of  all  and  other  persons  interested  in  any  lands  taken 
or  used  for  the  purposes  of  the  railway,  or  injuriously  affected  by  the  construction 
thereof,  full  compensation  for  the  value  of  the  lands  bo  taken  or  used,  and  for  all 
damage  sustained  by  such  owners,  occupiers,  and  other  i)arties  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the  powers  by  this  or  the  special  act,  or  any 
act  incorporated  therewith,  vested  in  the  company.' 

*'  It  was  argued  for  the  plaintiffs  that  the  injury  occasioned  to  the  house  from 
the  vibration  caused  by  the  use  of  the  railway  came  within  the  words 
*  injuriously  affected  by  the  construction  thereof,'  or,  at  all  events,  that  it  was  a 
'  damage  sustained  by  reason  of  the  exercise  of  the  power  vested  in  the 

(d)  Of  the  judges  summoned  (Willes,  {c)  5  H.   &  N.   679.    That  case  esta- 

Blackburn,  Keating  and  Lush,  JJ.,  and  blishes  that  where  the    Legislature    has 

Bramwell  and   Pigott,   BB.),  Blackburn,  sanctioned  the  use  of  a  locomotive  engine 

J.,  was  the  only  one  who  gave  an  opinion  there  is  no  liability  for  any  injury  caused 

in   favour  of   the  com^Miny.     It  will  bo  by  using  it,  so  long  as  every  precaution  is 

observed    that    Lush,    J.,    changed    his  taken  consistent  with  its  use. 
opinion. 
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eumpany/  Now  iia  to  the  wotlU  *by  tho  ccmstrnction  thereof/  it  seettia  to  me 
that  it  would  be  doing  violence  to  language  (even  withuut  the  limitation  which 
is  ploeed  upon  these  words  by  the  general  heading  tu  the  0th  and  following 
6cction«,  and  the  context  of  the  section  itself)  to  extend  them  to  any  injury 
which  is  not  tlie  iiumediate  consequence  of  the  conatructiun  of  the  railway.  An 
instance  of  damage  of  this  sort  « (ceurB  in  this  very  case,  for  the  jury  gave  the 
plaintifl'a  compensation  to  the  amount  of  836/.  for  obstruction  of  liglit,  air,  and 
doorway. 

*'  To  argue  that,  as  the  injury  could  not  have  occurred  unless  the  railroad  had 
been  previously  constructed,  therefore  it  was  caused  *  by  tin?  construction  there* 
of*  is  certaijQLly  a  strong  example  of  the  illogical  reasoning  of  ^pud  hoc,  enjo 
f^rophr  h*Kj^  and  would  extend  to  every  accident  or  injury  occurring  u].)oii  the 
railway  after  its  construction ^  which,  of  course,  could  not  have  happened  if 
it  had  not  been  constructcuL 

"  With  respect  to  the  subsequent  words  in  the  0th  section,  *  damage  sustained 
by  reaa4  m  of  the  exercise  of  the  powers  vested  m  tlie  company/  it  was  argued 
that  they  embrace  the  claim  of  the  plaintiJJs,  because  the  powers  vested  in  the 
company  are  not  merely  for  the  cunatruction  of  a  niilwayj  but  also  for  the  use  of 
it  aft«r  its  constructioUj  being  the  end  and  object  fur  which  it  is  made.  But 
agBon  we  nnist  refer  to  the  heading  of  this  and  the  following  sections^  which 
limit  the  provisions  they  contain  *  to  the  construction  of  tho  railway  and  the 
work  connected  therewith/  And  reading  the  words  of  the  section  with 
reference  to  these  objects,  we  find  that  compensiition  ia  to  be  made  to  the 
owners,  *S:c.  of  lands  taken  or  used  for  the  puriMises  of  the  railway  or  injuriously 
affected  by  the  construction  thereof,  for  damage  sustained  (not  as  regards  such 
l&nda,  but)  *by  reason  of  the  exercise,  as  regards  such  lands/  of  the  powers 
Tested  in  the  company*  Now  the  powers  vested  in  the  company,  *  as  regards 
such  lands/  are  to  take  and  use  the  lands  for  the  purposes  of  the  railway  ;  and 
to  say  that  the  use  of  the  railway  after  its  construction  is  one  of  the  powers 
vested  in  tlve  company  in  regard  to  the  lands,  conveys  to  my  mind  no  inteUigible 
meaning.  The  Gth  section  of  the  Rjulwaya  Clauses  Act  being  inapplicable  to 
the  plaintiffs*  claim,  we  must  turn  to  the  lOth  section  to  see  whet]ier  it  affords 
any  countenance  to  it.  Tiie  Kith  section,  i»  already  observed,  ia  one  of  tho 
aectioDS  ranged  under  the  heading  which  immediately  precedes  the  0th  section. 
As  the  words  *  using  the  railway  *  are  found  in  it,  great  stress  is  laid  upon  it  iji 
favour  of  the  plaintiffs'  claim  to  comiiensation.  Now  it  must  be  observed  that 
this  section  begins  with  the  worda  *  it  shall  l>e  iawfid  for  the  comfiany  for  the 
purpose  of  constructing  the  railway  or  the  acconunodatioo  works  c«.)nnected 
therewith  hereinafter  mentioned  to  execute  any  of  the  following  works,*  and 
then  follows  a  specification  of  different  works  in  detail  empowered  to  be  done 
for  the  purposes  mentioned,  ending  with  a  general  power  to  do  *all  other  acts 
necessary  for  making,  maintaining,  altering,  or  repairijig  and  using  the  railway.* 
The  section  then  provides^  that  in  the  exercise  of  the  powers  by  this  or  tho 
special  act  granted,  the  company  shall  do  as  little  damage  as  can  be,  and  shall 
make  full  satisfactit>n  to  all  parties*  interested  *  for  all  damage  by  them  sustained 
by  reason  of  the  exercise  of  such  i^owera.' 

**  The  counsel  for  the  respDudents  argtied  that  this  proviso  comprehended 
every  description  of  damage  sustained  Ijy  reason  of  the  exercise  of  the  x>owers 
vested  in  the  company  ;  that  [jower  is  given  to  t!iem  by  the  86th  section  of  the 
act  to  use  and  employ  kicomotive  engines  upon  the  railway  ;  and  that  the 
injury  to  the  pUintiffs^  house  arose  from  the  use  of  such  locomotive  engines,  and 
therefore  was  sustained  by  reason  of  the  exercise  of  the  company's  powers. 
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^  ^^Caau.^         "  ^*  appears  to  me  that  this  argument  claims  for  the  proviso  in  the  IGth 

; section  a  wider  application  than  is  warranted  by  the  purview  of  the  sectioii. 

IL  Co.  ^rami  The  powers  specifically  conferred  by  it  are  expressly  referred  and  limited  to 
'  the  purpose  of  constructing  the  railway.'  The  general  power  to  do  all  other 
acts,  &c,f  must  be  read  with  reference  to  this  object.  If  this  mode  of  oonstraing 
the  section  by  the  context  is  adopted,  there  will  be  no  difficulty  in  understanding 
the  words  '  all  other  acts  necessary  for  using  the  railway '  to  mean  that  for  the 
purpose  of  constructing  the  railway  the  defendants  may  do  all  acts  necessary  to 
enable  them  to  use  the  railway.  This  construction  appears  to  me  to  be  aided  by 
the  words  which  are  found  in  juxtaposition  with  the  word  *  using,.'  viz., '  making, 
maintaining,  altering,  and  repairing/  and  it  seems  to  me  rather  a  forced  inter^ 
pretation  of  language  to  say  that  the  words  '  the  defendants  may  do  all  acts 
necessary /or  using  the  railway '  mean  that  they  may  do  all  necessary  acts  in 
using  the  railway.  I  think  that  the  proviso  must  be  limited  to  the  powers 
conferred  by  the  section,  and  that  it  is  only  if  in  the  exercise  of  those  powers 
damage  is  sustained,  that  satisfaction  is  to  be  made.  The  section  itself  having 
empowered  the  defendants  to  perform  certain  works  for  the  purpose  of  construct- 
ing the  railway,  the  proviso  enacts  that  in  the  exercise  of  the  powers,  &c.  they 
shall  do  as  little  damage  as  can  be ;  clearly  pointing  to  the  execution  of  the 
works  to  which  this  section  relates,  and  confining  the  satisfaction  to  be  made  for 
damage  done  in  exercising  those  powers.  It  appears  to  me  that  in  the 
reasonable  construction  of  this  section  it  is  impossible  to  hold  that  it  gives  any 
remedy  to  the  {^aintifiEs  for  damage  occasioned  to  their  house  in  the  course  of 
using  the  railway.  And  there  being  no  other  legislative  provisions  upon  whioh 
the  plaintifis'  claim  to  compensation  can  be  founded  except  the  6th  and  16Ui 
sections  of  the  Railways  Clauses  Act,  which  I  have  fully  considered  and  shown 
not  to  apply  to  that  species  of  injiuy  of  which  they  complain,  I  am  compelled 
very  reluctantly,  in  a  case  where  real  damage  has  been  sustained,  though  not  to  a 
very  large  amount,  to  come  to  the  conclusion  that  the  Legislature  has  not 
provided  for  the  case  of  these  respondents,  but  has  left  them  without  remedy, 
and  that  the  judgment  of  the  Court  of  Exchequer  Chamber  ought  therefore  to 
be  reversed." 

Lord  Colonsay,  who  had  found  the  case  to  be  attended  with  much 
diCBculty,  observed : — 

"  If  compensation  had  been  intended  to  be  given  for  an  injury  of  this  kind, 
incident  to  the  subsequent  using  of  the  railway  by  locomotives  or  otherwise,  I 
should  have  expected  something  to  bo  said  with  reference  to  it  I  should  not 
expect  to  find  in  the  Lands  Clauses  Act  anything  with  reference  to  the  use  to  be 
made  of  any  particular  kind  of  works  to  bo  constnicted,  or  of  the  uses  that  may 
be  made  of  them.  But  in  the  other  act,  iu  which  we  have  statutory  enactments 
with  regard  to  a  particular  class  of  public  works,  namely,  railways,  I  should  have 
expected  to  find  something  expressed  with  regard  to  claims  for  compensation, 
not  merely  for  injury  done  by  the  construction  of  the  works,  but  also  for  injury 
resulting  from  the  subsequent  use  of  locomotives,  if  such  compensation  had  been 
intended  to  be  given.  I  tliiuk  one  can  see  reasons  why  such  a  wide  claim  should 
not  have  been  given  ;  but,  however  tliat  may  be,  I  can  only  look  at  the  statute 
itself  and  state  the  construction  which  I  feel  myself  bound  to  put  upon  the 
statute.  This  question  is  no  way  affected  by  the  circumstance  of  the  particular 
lands  being  or  not  being  within  the  limits  of  deviation  in  the  special  acu  The 
daim,  if  maintainable  at  all,  could  not  have  been  confined  to  lands  within  the 
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fimite  of  devifttioii,  becauso  mjiiry  hy  vibration  might  e<jiial]y  be  done  tti  Iftnils 
more  rfijiioto,  and  the  claim  would  bo  equally  woll  founded  if  at  all  tenable, 

'*I  think  that  when  the  Legislature  gives  powers  under  u  pai'ticnlar  ftct,  the 
provifiiun  f<»r  compensation,  in  so  ftir  as  intended,  would  be  expressed  in  that 
act,  iind  might  witli  proprietj'  bo  ditterent  according  to  the  nature  of  the  work  to 
bo  constructed  and  the  uau  to  be  made  of  it.  The  Legialaturw  has  not  yet  made 
clausea  in  regsird  to  al!  kinds  of  public  works.  It  has  made  such  an  act  with 
t^egard  to  i*ailwajS|  and  I  do  not  tind  within  that  act  what  I  can  consider  aa  a 
right  to  claim  compenaation  fur  vibration  by  reason  of  the  subseqiietii  use  of  the 
railway  when  made.  I  therefore  feel  myself  under  the  necessity  of  concurring 
in  the  judgment  that  has  been  suggested  by  my  noble  and  learned  friend.^ 

This  case  was  fgllowed  by  City  of  Olajsgrnv  Union  U,  Co.  v. 
Hunter  (/)  iu  1870,  by  Duke  of  Biuxleueh  v.  Metmpolitmi  Boiird 
of  Wat'ka  {g}  in  1872,  aod  by  Caledmiian  It  Co,  v.  Walkers 
TrUBtees  (A)»  In  the  former  of  these  cases  tbe  jury  had  awarded 
oonipentiAtioii  '*  for  damage  caused  by  the  uuise  of  trains,  smuke,  and 
general  uuisauce."  Part  of  the  land  of  the  claimant  had  been 
actually  taken,  and  it  was  souglit  to  distingoish  the  case  from 
Brandos  case,  in  which  no  land  had  been  taken,  on  that  giound. 
The  judgment,  however,  did  not  turn  upon  this  distinction,  inasmuch 
as  the  facts  of  the  case  showed  that  the  claim  waa  made  while  the 
line  was  yet  unfinished,  and  no  trains  had  yet  passed  along  it,  and 
abo  that  no  pai*t  of  the  claimant's  property  had  l>een  injured  by  any- 
thing done  on  his  land  by  the  company.  The  claim  was  nnani- 
mously  held  a  bad  one,  and  both  Lord  Hatherley  and  Lord  Chelms- 
ford appear  to  have  thrown  considerable  doubts  on  the  decision  of 
Crorapton,  J*,  in  Ee  Stockport  K  Co.  (l),  that  the  taking  by  the 
company  of  the  laud  of  a  claimant  let  him  in  "  to  prove  all  sorts  of 
damage  for  wliich  he  could  nut  otherwise  recover  '*  (J). 

In  Duke  of  Bticclmich  v.  Metropolitan  Board  of  Works  (i),  the 
clairaaDt  occupied  a  house  and  garden  fronting  the  Thames  as  tenant 
to  the  Crown  for  the  reaidue  of  a  term  of  99  years,  and  was  entitled 
to  an  easement  over  a  causeway  (l)  and  jetty  with  steps  by  wiiich 
they  might  be  approached  at  any  state  of  the  tide.  Tlio  Thames 
Embankment,  consti'ucted  by  the  defendants  under  a  special  act 
passed  in  1862,  and  incorporating  the  Lands  Clauses  Act,  formed  a 
public  road  between  the  garden  of  the  claimant  and  the  Thames,  and 


I 


(/)  L.  B.,  2Sc.  App.  78. 

(M)  L,  1L.5H.  L.  ILS, 

(A)  L.  IL  7  Apji.  Cas.  259.  where  seo  the 
previoiLs  caws  reviewed,  and  reconciled  by 
Lord  St;lbome,  C. 

(0  33  Lw  J.«  q,  B.  251,  aad  p.  226, 
iiute. 

(/>  S«5e  per  Brauiw^ll,  B.,  iu  Buccleuch 
{Duke  uf)  y.  MdropoliMin  Bnard  of  tKorki, 
I,,  R.,  8  Ex.  828. 

(Ar)  L.  R.,  5  H.  L.  418 ;  41  L.  J.,  Ex. 


137  i  reTcrsuig  the  judgment  of  the  ina- 
jority  of  the  EielitHjuer  Chamber,  L.  K.j 
6  Ex,  221  ;  and  rejitorinc  the  luianimotifl 
jnilgment  of  theCoiirt  uf  hlxchcnuer,  L.  R.. 
3  Ex.  306. 

(/)  By  the  special  act  the  wortl  '^Iwide'* 
included  'VasenionU,  '  so  that  it  was  im* 
nmterial  whether  the  «ioil  of  the  cauftewuy 
belonged  to  the  ciiiimont  or  not.  L.  K.,  5 
H.  L.,  flt  p.  469,  per  Lord  ChehiUitord 
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shut  out  the  claimant  from  direct  access  to  the  river.  The  umpire 
awarded  more  than  8,000/.  compensation,  and  stated  that  be  bad 
awarded  5,0002.  for  depreciation  in  value  of  the  house  as  a  resi- 
dence. The  House  of  Lords  held  that  the  property  was  injuriouslj 
affected  within  the  meaning  of  the  Lands  Clauses  Act»  and  the  special 
act,  and  that  the  claimant  was  entitled  to  the  whole  sum  awarded  bj 
the  umpire.  "The  water-right,"  observed  Lord  Cairns,  was  a  pro- 
perty "  belonging  to  the  plaintiff." 

Tlie  effect  of  the  rule,  that  no  compensation  is  ordinarily  recover- 
able for  damage  caused  by  the  working,  as  distinct  from  the  con- 
struction, of  the  railway  (which  was  emphatically  dissented  from  by 
Lonl  Cainis  in  BrumTs  case)  is  avoided  by  sect  89  of  the  Metro- 
politan (Iimer  Circle)  Completion  Act,  1874,  in  the  following 
terms : — 


''  The  company  shaU  make  proper  compensation  to  the  owners,  le 
occupiers  of  any  such  premises  as  in  the  last  preceding  section  mentioned,  for 
any  structural  or  otlier  injury  of  the  like  nature  which  may  from  the  execution 
of  the  works  of  or  in  c<mnexion  with  the  said  railway  No.  1,  or  from  the  working 
of  such  railway  after  construction,  result  to  the  same,  either  by  the  lessening  c2 
the  ainoimt  of  support  which  such  premises  now  receive  from  the  soil  which  must 
be  removed  in  the  execution  of  such  works,  or  from  the  vibration  or  oscillation 
caused  by  the  working  or  otherwise  of  the  said  railway  No.  1,  such  compensation 
in  case  of  difference  to  be  ascertained  according  to  the  provisions  contained  in 
the  Lands  Glauses  Consolidation  Act,  1845  :  provided  always,  that  the  company 
shall  not  be  liable  under  this  section  to  make  compensation  for  or  in  respect  of 
any  such  structural  or  other  injury  as  aforesaid,  which  shall  not  have  occurred 
within  three  years  next  after  the  said  railway  shaU  have  been  completed  and 
opened  for  tniffic." 

The  three  rules,  that  the  assessing  trnbuTial  may  take  into 
account  prospective  damages,  tlud  the  Court  nuiy  interfere  on  the 
ground  of  remoteness  of  damage  taken  into  account,  and  that  coin- 
pensation  must  he  assessed  once  for  all,  may  conveniently  be  ex- 
amined together. 

The  rule  that  the  assessing  tribunal  may  take  into  account  pro- 
spective damages  (m)  would  seem  to  be  derived  from  the  principle 
that  the  claimant  is  considered  as  the  plaintiff  in  an  action  of  tres- 
pass {n). 

In  a  case  where  the  claimant  was  a  seedsman  and  market  gardener, 
and  by  reason  of  the  defendants  taking  his  garden,  where  he  sowed 
trial  crops,  became  unable  to  warrant  his  seeds,  which  were  in  conse- 
quence depreciated  in  value,  the  Court  held  the  damage  to  be  too 
remote,  "  though  with  some  hesitation  and  difficulty  "  (o). 


(m)  In  Lee  v.  J/t/zwr.  2  AI.  k  W.  824, 
it  was  held  contra,  on  the  construction  of 
a  special  at>t  prior  to  the  Lands  Clauses 
Act,  which  gave  the  claimant  the  peculiar 
right  to  com[)en8ation  for  **  future,  t^fmin;- 
rary  or  perpetual  continuance  of  any  recur- 
ring damageH." 


(//)  Set?  jHir  Eric,  C.  J.,  in  liickcVa  case, 
34  L.  J.,  il  I  J.  261,  citing  Jubit  y.  HuU 
Dock  Co.,  9  g.  B.  443. 

(o)  Clarke  v.  U'arulsicorth  Bwtrd  oj 
Works,  17  L.  T.  549.  See  also  VttUy  v. 
Todmonlcn  Local  Board  of  Healthy  44 
L.  J.,  C.  P.  19  ;  31  L.  T.  445. 
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In  Ware*8  case  (  p  ),  the  Court  of  Exchequer  was  of  opmloE  that 
an  arbitrator  ought  not  to  awaitl  compensation  for  future  damage,  on 
the  ground  that  the  ckimant  might  proceed  again  for  compensation 
under  the  68th  section  of  the  Lands  Clauses  Act,  "  which  was  expressly 
provided  to  meet  such  a  case.*' 

In  a  more  recent  ease  (q),  Cockhurn,  C.J,,  expressed  a  decided 
opinion  against  a  second  compensation  for  unforcReen  damage,  while 
Crompton  and  Mellor,  JJ,,  hesitated  to  go  so  far,  and  limited  the 
exclusion  of  a  second  compensation  to  damage  which  might  have 
been  foreseen  at  the  time  of  the  lirst  inquiry. 

In  a  still  more  recent  case  (r),  an  agreement  had  provided  that  the 
purchase-money  of  the  claimant's  land  should  also  be  taken  "  in  full 
compensation  for  all  damage  by  severance  to  adjoining  land,  and  also 
for  injuriously  aflfectiog  such  lands."  It  was  held  that  the  agreement 
covered  structural  injury  to  houses  not  taken  by  the  company,  and 
Bovill,  C.  J.,  after  reviewing  the  cases,  observed  that  "always  in  liis 
experience  at  the  bar  these  matters  had  been  settled  once  for  all,'' 
That  the  naked  point,  whether  a  second  assessment  can  be  had  or 
not,  has  never  been  conclusively  decided,  may  perhaps  be  accounted 
for  by  the  circumstauces^ — first,  that  companies  usually  provide  for 
the  difficulty  beforehand  by  comprehensive  agreements,  and  secondly, 
that  it  is  so  hard  to  say  that  the  damage  could  not  have  been  fore- 
Been.  It  is  submitted  that  the  point,  when  it  arises  for  decision,  can- 
not fail  to  be  decided  in  favour  of  the  companies,  looking  to  the 
reasoning  of  Cockburn,  C.  J-,  in  Cmft  v.  L.  <t  iV.  W.  R,  Co.  (q),  and  of 
Bramwell,  L*J.,  in  Stone  v.  Mayor  of  Yeovil  (rr),  and  to  the  following 
dictum  of  Lord  Wensleydale,  in  Caledonian  R,  Co.  v.  Lockhuri : — 

*'  The  price  should  he  a  full  comi>enaation  once  for  alt  When  paid,  the  com- 
pany have  obtained  a  lawful  right  to  conatnict  their  worku  ;  and  if  they  happen 
to  injure  one  in  the  reasonable  exerciBe  of  rights  ao  purchased,  they  are  irre- 
tponsible  for  such  injury.  Those  righta  are  given  for  the  public  good,  and  if  an 
extraordiimry  unforeaeen  damage  occur,  the  suffering  party  must  bear  itj  and  ii 
without  remedy  "  (a). 

The  right  of  the  claimant  is  ordinarily  to  recover  compensation  in 
respect  of  the  value  of  the  premises  to  him,  not  in  respect  of  their 
irduo  when  taken  hy  the  company.     On  this  principle  a  landlord, 


{p}  9  Exck  895, 

(q)  Croft  V.  L.  and  N.  IV.  R.  Co.^  3i 
L  J..  Q.  B.  120, 

{r)  Todfi  V,  MfirofHilitnn  iZ.  Co.,  24 
L*  T.  435*  See  also  Lfiwrtnee  v,  Qrtai 
Northern  H.  Co.,  16  Q.  B,  643  ;  BHae  v. 
areal  IVf^em  IL  Co.,  2  B.  Jt  S.  402 ; 
Lafuathire  and  Vorkshirn  R.  Co,  v.  Evanx^ 
15  Bear.  322  (a.D,  1S51),  in  which  Litter 
Bemilly,  XL  R.,  held  that  a  ^abuiis- 


sion  to  arhi  I  ration  as  to  eoiupeusation  did 
not  preclude  n  Iftndtiwncr  from  proc«ediDg 
to  recover  a  furtlier  componaation  for 
daraa^a  niiforeseen  at  thv   time  of  the 

fiUhlULBSioIl. 

{rr)  L.  R,  2  C  P.  D.  pp.  Ill,  113. 

(i)  6  Jnr.,  N.  S.  1314  (a.  a  1800),  not 
cited  in  Croft  v.  L,  Jb  N.  W\  H,  Co.  (a*D. 
1864),  QTmTodd  v,  Meiropolitan  Distrkt 
R.  Co.  (a.  a  1871)* 
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who  was  a  brewer,  was  held  entitled  to  the  value  of  a  restrictive 
covenant  by  his  tenant  to  sell  the  landlord's  beer  only  (t). 

So,  where  property  devoted  to  spiritual  uses  is  taken  by  a  com- 
pany the  amount  of  compensation  is  not  the  value  of  the  property 
for  secular  purposes,  inasmuch  as,  without  a  statute,  it  could  never 
have  been  alienated  to  those  purposes.  This  was  held  in  Stebbing  v. 
Metropolitan  Boicrd  of  Wo?'A»  (u).  There  the  plain tiflF  was  rector 
of  three  parishes  in  London,  in  the  churchyards  of  which  burials  were 
prohibited.  The  defendants  took  the  whole  of  one  and  part  of  the 
other  two  churchyards,  and  used  the  land  so  taken  partly  in  forming 
a  new  street  and  partly  for  the  erection  of  buildings.  The  rector  con- 
tended that  as  the  lands  were  divested  of  their  ecclesiastical  character 
the  arbitrator  was  bound  to  ascertain  the  value  of  the  lands  as  if 
they  were  applicable  to  any  purpose  to  which  their  owner  might 
apply  them.  The  board  contended  that  their  act  could  confer  no 
additional  value  on  the  lands  in  the  hands  of  those  from  whom  they 
were  purchased.  And  the  Court  gave  judgment  for  the  board, 
Cockbum,  C.  J.,  observing  that  it  could  never  have  been  intended 
that  because  a  person  has  a  freehold  interest  he  should  be  compen- 
sated in  respect  of  that  freehold  interest  without  reference  to  the 
character  of  the  land. 

But  where  there  is  a  probability  that  land  taken  will  be  more 
valuable  in  future,  contingent  damages  may  be  assessed  in  respect  of 
such  future  value.  Thus,  where  a  company  took  lands  on  which 
cotton-mills  would  probably  have  been  built,  and  the  owner  had  other 
land  on  which  he  had  built  a  reservoir  from  which  water  might  be 
supplied  to  such  mills  when  built,  it  was  held  that  an  umpire  rightly 
received  evidence  as  to  the  profits  which  might  have  been  derived 
from  supplying  the  water  to  the  mills  (x). 

In  Reg.  v.  Paidter{xx),  however.  Fry  and  Bo  wen,  L.J  J.,  laid  down 
that  compensation  for  prospective  injury  to  result  to  property  from  a 
future  exercise  of  the  statutory  powers  could  not  be  recovered,  dis- 
tinguishing between  future  damage  resulting  from  future  injury  for 
which  compensation  could  not  he  recovered,  and  future  damage 
resulting  from  past  injury,  for  which  it  could. 


4.  M{n4ig. 

Compeniiation 
in  respect  of 
daniAgc  done 
to  mines. 

R.  C.  Act, 


4.  Compensation  in  respect  of  Mines. 
Special  provisions  are  made  in  the  Railways  Clauses  Act  as  to  the 
compensation  to  be  paid  in  respect  of  mines. 


(0  Bourne  y.  Mayor  of  Liverpool^  83 
L.  J.,  Q.  B.  16. 

(II)  L.  R.,  6  Q.  B.  87  ;  40  L.  J.,  Q.  B. 
1,  ilistinguiflhing  Hilcoat  v.  Archhishojts  of 
OanUrhiiry  and  York,  10  C.  B.  827  ;  19 
L.  J.,  C.  P.  876,  in  winch  the  opposite 


principle  of  assessment  was  laid  down  by 
Lord  Truro,  C,  under  a  sjtccial  a/A, 

(z)  Ripley  V.  Oreai  Northern  R  Co., 
L.  R.,  10  Ch.  435,  affirming  Jessel,  M.  R. 

{xx)  L.  R.  20  Q.  P>.  D.  132,  C.A.  and 
anUf  p.  245. 
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The  company  are  not  entitled  to  "  mines  of  coal,  ironstone,  slate,  or 
other  minerals"  (which  termi^  include  minerals  got  by  open  workings, 
sncFi  as  common  stone  (y),  clay  {z)^  as  well  a^  those  got  by  undeFgroimJ  oky,  aic. 
excavation  (rt),  tinder  lands  purchased  by  them,  except  such  part  as  shall 
be  necessary  to  be  used  in  the  construction  of  the  works,  unless  the 
same  shall  have  been  expressly  (r^a)  purchased  (whether  by  agreement' 
or  compulsorily  (6)),  and  such  mines  are  deemed  to  be  excepted  out  of 
the  conveyance  :  (Sect.  77  (c).)  If  the  owner,  &c,  of  mines  under  the 
railway,  or  within  the  prescribed  distance  therefrom,  be  desirous  of 
T^orking  them,  he  must  give  notice  to  the  company,  who  may  then  make 
compensation  for  the  mines  (the  amount  to  be  settled  as  in  other  cases 
of  disputed  compensation)  ;  and  the  mines  cannot  be  worked :  (Sect. 
78,)  Under  this  section  it  is  not  necessary  that  the  owner,  &c.»  should 
be  desirous  of  working  the  mines  himself,  and  it  is  enough  that  he 
should  be  hondfiiU  desirous  of  working  them  either  himself  or  by  a 


y  lessee  (<f).  If  the  company  do  not  treat,  the  owner  may  work  the  mines 
in  the  manner  particularly  prescribed  ;  and  any  damage  or  obstruction 
to  the  railway  or  works,  by  improper  working,  must  be  made  good  by 
the  party  who  works  the  mines ;  (Sect,  79.)  Airwa^^,  heatlways,  gate- 
ways^ or  water  levels,  may  be  made  by  the  owners  of  mines,  in  the 
manner  prescribed  (sect.  80) ;  and  the  owners  of  the  land  tli rough 
which  they  are  maile  are  entitled  to  compensation  :  (Sects  81,  82,) 

I  The  company  are  required,  from  time  to  time,  to  pay  to  the  owner, 
lessee,  or  occupier  of  any  mines,  extending  so  as  to  lie  on  both  sides 
of  the  railway,  all  such  additional  expenses  (e)  as  shall  be  incurred  by 
such  owner  by  the  severance  of  the  lands  over  the  mines,  or  by  the  con- 
tinuous working  of  the  mines  being  interrupted  or  by  the  same  being 
(worked  so  as  not  to  injure  the  railway,  and  for  any  minerals  not  pur- 
chased by  the  company,  which  cannot  be  obtained  by  reason  of 
making  and  maintiiuing  the  railway  ; — any  dispute  touching  the 
amount  of  loss  to  be  settled  by  arbitration  :  (Sect.  81.) 

The  company  may,  after  notice,  enter  niine9,and  may  use  all  neoes- 

IBary  means  to  discover  the  distance  from  the  railway  to  the  mines 
(sect*  83) ;  and  if  they  are  refused  admission  to  the  mines,  a  penalty 
(w)  Se«  Midland  H.    Co.   v.    CheckUjn 


L.  fi..  iBq.  19. 

(i)  Lomemom  v.  Tivertim  and  North 
Zkvon  n.  Co,,  U  n.,  22  Ch.  D.  25  ;  51 
L.  J..  Oj.  570  ;  47  U  T.  161  ;  30  W.  R. 
028— iwT  Fry,  J. 

(a)  Midhiiul  H  Co.  v.  ffattnchwootl 
,  Brkk  and  Tilt  Co.,  L.  It,,  20  Ch.  D. 
I  Sd2  ;  ftffinaed  in  Midla'iid  R,  Qk  y.  Bi^n^ 
[foit,  infim. 

{an)  Thk  flf»p1iL%s,  even  tlionglt  tbn  land 

mar  bAve  beeo  taken  at  a  hi^Ii  pncL^  iis 

buiiiiing^  land,  Metropolitan  DistriH  IL  Co. 

\  »nrl  Cotton  X  Trwitreit^  In  re,  46  L*  T.  loa,  C.  A. 

{hj  Erringtmt    v,   Mrtrojioliian    District 


R.  Co.,  h.  R.,  15)  CL  D.  569  j  61  L,  J., 
Cb.  305 ;  46  L.  T.  443 ;  30  W.  R.  663,,  a  A. 

(f)  For  constmction  of  this  section  as 
incorporated  in  a  Canal  Extension  Act,  aee 
Birmimjhavi  Cfuial  Co,  v,  Carlicrighi, 
L,  R.,  11  Ch,  D.  42L 

(d)  Afulland  R,  Co,  v*  Robinam,  L*  R. 
37  Ch.  D.  3SQ— C,  A.,  affirming  judgment 
ofChltty,  J. 

(c)  As  to  what  description  of  expetuies 
ami  \<minm  mar  be  reeorercdf  aeo  Dattd  v. 
Kingscoie,  %  Hailw.  Cas.  27  i  WTiilehoum 
\\  IVolvtrhampton  ami  Walmll  R,  Co.^ 
h.  R.,  5  Ex.  6;  39  L.  J..  Ex.  L 
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is  incurred  by  the  refusal :  (Sect.  84.)  If  mines  are  worked  contrary 
to  the  aforesaid  provisions,  the  company  may  require  the  owner  to 
construct  such  works,  and  adopt  such  means,  as  may  make  the  railway 
safe ;  and,  in  case  of  refusal,  may  themselves  construct  such  works, 
and  recover  back  the  expenses  thereof :  (Sect.  85.) 

If  a  lessee  has  received  compensation  for  ceasing  to  work,  all  right 
of  the  lessor  to  work  is  gone.  The  effect  of  compensating  the  lessee 
is  to  make  the  company  owners  of  the  mines  in  perpetuity.  This 
was  decided  in  Gre(U  Western  R  Co.  v.  Smith  (/),  in  which  the  effect 
of  the  series  of  sections  was  carefully  considered  by  the  Court  of 
Appeal  In  that  case  a  lessee  who  had  received  compensation  sur- 
rendered his  lease  before  its  expiration.  The  lessor  sold  the  mines 
to  the  defendant,  who  recommenced  working.  The  company  obtained 
a  perpetual  injunction  to  restrain  the  working,  but  without  prejudice 
to  the  right  of  the  lessor  to  obtain  the  compensation  to  which  the 
court  intimated  that  he  was  entitled  under  the  6th  section  of  the 
Railways  Clauses  Act,  and  the  decree  of  the  Court  of  Appeal  was, 
with  a  slight  variation,  confirmed  by  the  House  of  Lords  (gr).  It  had 
been  previously  held  by  the  House  of  Lords,  in  Great  Western  R.  Co. 
V.  Bennett  (h\  that  the  statute  creates  a  sole  and  specific  law  for  the 
regulation  of  the  respective  rights  of  the  railway  company  and  the 
parties  interested  in  the  mines.  A  railway  company,  therefore,  which 
has  purchased  lands  beneath  which  mines  lie,  cannot  claim  the  benefit 
of  the  right  of  an  ordinary  purchaser  of  the  surface  to  subjacent  and 
adjacent  support.  So  long  as  the  working  be  according  to  the  cus- 
tom of  the  district,  the  mines  may  be  worked  both  up  to  and  under 
the  railway.  But  the  parties  interested  in  the  mines,  if  the  company 
do  not  purchase,  cannot  pass  over  the  railway ;  that  is  a  trespass 
restrainable  by  injunction ;  and  the  remedy  is  to  claim  extra  com- 
pensation for  the  expense  caused  by  tunnelling  (i).  The  minerals 
may  be  worked  by  open  workings  Qc). 

The  cases  referred  to  in  the  note  below  have  also  been  decided 
upon  the  rights  of  owners  of  mines  and  minerals  and  their  lessees  to 
receive  compensation  for  loss  of  profit,  &c.,  caused  by  the  construc- 
tion of  railways  and  canals  (I), 


(/)  L.  R,,2  Ch.  D.  235  ;  34  L.  T.  367, 
reversing  HaU,  V.-C,  L.  R,.  2  Ch.  1). 
288. 

(g)  L.  R.,  3  App.  Caa.  165. 

(h)  L.  R.,  2  H.  L.  27  ;  86  L.  J..  Q.  B. 
188 ;  distinguishing  Caledonian  R.  Co.  v. 
SprU,  2  Macq.  449,  and  Elliot  v.  NoHh 
iaiem  R.  Co.,  10  H.  L.  C.  333  ;  82  L.  J., 
Ch.  402.  as  torning  upon  special  acts  prior 
to  the  Railways  Clauses  Act,  1845,  and 
impliedly  affirming  Fletdur  v.  Great 
WeaUm  R.   Co.,  29   U   J.,   Ex.    253;  5 


H.  k  N.  689  ;  6  Jur.,  N.  S.  961,  in  Exch. 
Chamb. 

(t)  Midland  R.  Co.  v.  Miles  (No.  1), 
L.  R.,  30  Ch.  1).  634  ;  55  L.  J..  Ch.  251  ; 
53  K  T.  381  ;  84  W.  R.  136,  per  Pear- 
son,  J. 

(Jt)  Midland  R.  Co.  v.  Miles  (Na  2).  L. 
R.,  33  Ch.  D.  632 ;  55  L.  J.,  Ch.  745  ;  65 
L.  T.  428  ;  35  W.  R.  76,  pef  Stirling,  J. 

(I)  Caledonian  R.  Co.  v.  Lord  BelAaven, 
3  Macq.  56 ;  Swindell  t.  Bimungkam 
Canal  Navigation  Co.,  29  L.  J.,  C.  P.  364 ; 
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Tt  bas  been  held  (vi)  that  a  railway  company  having  purchased  Sfffl*J^i7aUon 
land  for  the  puiposes  of  their  railway,  under  the  Lands  Clauses  Act  n't»"^yi'y««^*^'«tt- 

1    .1        T»    -1  i-ti  AT  *  1  1  Fletcher  y.  Grmii 

and  the  Kaiiways  Clauses  Act,  by  a  conveyance  in  the  usual  sta-  JFeKcm  r.  co, 
tutable  form,  in  such  cases  is  not  entitled  to  exclude  the  owners  of 
the  mines  from  working  them  without  paying  compensation,  and 
such  compensation  having  been  assessed  i-egularly  under  the  acts,  the 
owners  may  recover  the  amount  in  an  action.  And  Pollock,  C.  B,, 
said, — 

**  The  construction  of  the  clauses  in  the  act  is  clear,  that  unless  th©  mines  and 
minerals  are  expreaaely  purchased  they  shall  bo  deemed  to  be  excepted  out  of 
the  oonveyanoe*  They  were  nut  so  purchased  :  the  conveyance  is  in  the  form 
given  by  the  act,  conseritiently  the  company  have  taken  the  land  as  if  the  mines 
and  minerals  were  excepted.  They  belong,  therefore,  not  to  the  company,  the 
owners  of  the  surface,  but  to  the  owners  of  the  hinfL  The  78th  section  enacts, 
thut  the  mines  near  the  railway  shall  not  l>e  worked  if  the  company  are  i^nlling 
to  purchase  them.  In  that  respect  it  puts  all  the  world  on  the  same  footing, 
whether  they  are  grantors  or  strangers.  But  if  the  company  are  unwUling  to 
purchase  them,  then  the  owners  may  work  them,  which  means,  that  if  the  com- 
pany desire  to  exclude  the  owners  from  working  the  mines  they  can,  by  taking 
the  proper  course,  do  so.  If  they  do  not,  then  they  may  go  on  working  the  mines 
without  doing  unnecessary  damage/' 

Where  a  company  purchased  land  to  form  a  railway,  all  minerals  Futare  dwn^gs 

11,  1  1    .  1  %       1        ,  .         to  mine*. 

being  reserved  to  the  vendor,  and  no  claim  was  then  made  by  him  R^v.LeidMand 
for  compensation  in  respert  of  future  damage  which  might  result,  it  ^*^^-*^*' 
was  held  that  when  the  works  of  an  adjoining  colliery  belonging  to 
the  vendor  approached  the  land  on  which  the  railw^ay  was  made,  the 
lessee  of  the  colliery  could  oot  claim  compensation  ;  as  the  extent  of 
the  colliery  was  capable  of  being  known  at  the  lime  of  the  purchase 
of  the  land,  and  the  claim  ought  then  to  have  been  brought  for- 
ward (n). 

And  in  a  case  (o)  io  which  a  colliery  was  inundated  with  water  in  C(>niei7man- 

^   \  -^  ^  dated  by  diYCi^ 

consctpience  of  a  railway  company  having  diverted  the  course  of  a  iioo  or  brook, 
brook,  it  was  held  that  the  owners  of  the  colliery  were  entitled  to  Midland  kc^. 
compensation ;  and  that  the  damage  having  been  partly  done  under 
the  powers  of  an  act    of   Parliament,  and   partly  not,   the   proper 
remedy  was  by  a  mandamus  to  compel  the  company  to  assess  com- 
pensation. 


X.  «iwl  K  W,  R,  Co,  r.  Achrcyd^  31  L.  J., 
Ch.  588  :  NQfth  EoMtirni  R,  Co.  v.  Cross- 
land,  32  L.  J.,  Cb,  353  ;  Barber  v.  Not- 
iinaha^A  and  Grantham  R.  Co.,  33  L.  J., 
C.  P.  1S3, 

(m)  Fl^kker  r.    Ortai   IFestem  R,  Co., 
28  L.  J.»  Ex.  147  ;  29  L.    J.,  Ex.  253; 

H.— VOL.  I, 


4  H.  &  K.  242  ;  5  IL  k  N.  689,  affirmed 
ill  a.  IK  R.  Co.  V.  Bennett,  p.  240,  ante. 

Ot)  R.  V.  Lftdg  and  Stlby  R,  Co.,  3  A. 
k  E.  (583. 

(o)  n,  V.  Korth  Midland  R,  Co,,  2 
B&ilw«  Cm.  1.  Sec  9ho  Lister  V*  Li  Htjft 
7  A,  k  £*  124. 

& 
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4.  MinM. 

Distinction 
between  ri^t 


The  following  case  ( ;> ),  in  which  a  mine-owner  recovered  damages 
against  a  railway  company  for  not  sufficiently  keeping  off  water  from 
MdriJSt^^  his  mine,  illustrates  the  distinction  between  the  right  to  compensation 
•*^®°-  and  the  right  of  action.     The  facts  sufficiently  appear  in  the  jadg- 

N.w  E,  Co,       ment,  delivered  by  Bramwell,  B. : — 

"  The  material  facts  of  this  case  are  as  follows  : — The  plaintiffs  are  owners  and 
occupiers  of  a  coal-mine  :  the  surface  soil  as  well  as  the  coal  below  formeriy  be- 
'  longed  to  the  same  owner,  but  a  railway  company  (to  whose  rights  and  obliga- 
tions the  defendants  have  succeeded)  took  the  surface,  under  the  powers  of  a 
special  act  of  Parliament,  for  their  railway,  and  constructed  it  thereon.  Hie 
railway  company  (by  wliich  may  be  understood  indifferently  the  original 
pany  or  the  defendants)  cut  and  removed  upwards  of  twenty  feet  in  thickii 
of  the  surface  over  where  the  plaintiffs'  mine  now  is,  to  get  the  level  at  which 
they  laid  their  rails  ;  this  surface  soil  was  clay  impervious  to  water  ;  by  remoying 
it  a  porous  rock  was  reached  ;  the  soil  was  in  like  manner  cut  away  by  the  rail- 
way company  along  the  length  of  the  line  to  a  district  of  country  through  which 
a  brook  flowed ;  here  the  railway  was  on  or  above  the  natural  level  of  the 
ground  ;  it  was  carried  over  the  brook  by  a  flat  bridge ;  the  line  of  railway 
sloped  downwards  from  the  bridge  to  a  part  over  the  plaintiffs'  mine ;  the 
bridge  was  sufficient  to  let  the  ordinary  water  of  the  brook  pass,  and  even  more, 
but  was  found  an  impediment  to  the  passage  of  more  in  large  floods ;  the  rail- 
way company  was  bound  to  make  and  maintain  drains,  the  obligation  being  the 
same  as  in  the  Lands  Clauses  Consolidation  Act.  A  flood  happened  in  1860, 
and  the  result  of  the  combined  acts  of  the  company  was,  that  water,  part  of 
which  would  have  escaped  but  for  the  bridge,  flowed  down  the  railway,  and  the 
high  ground  between  the  brook  and  the  surface  over  the  mine  being  removed, 
it  reached  that  spot,  and  the  high  ground  and  protection  of  clay  then  being 
gone,  and  the  drains  being  imperfect  as  after  mentioned,  it  permeated  into  the 
mine  ;  so  also  did  the  water  falling  on  the  spot  itself  and  the  springs  arising  in 
the  cutting.  But  it  here  becomes  necessary  to  mention,  that  when  the  railway 
was  making,  the  mines  were  not  worked  under  nor  within  forty  yards  of  the 
railway ;  the  railway  was  made  with  drains  at  the  side,  suflicient  to  carry  off  the 
water  which  fell  or  came  there  without  doing  any  mischief  as  matters  then  stood ; 
when  the  plaintiffs*  workings  came  to  forty  yards  from  the  railway,  they  gave  the 
defendants  notice  under  the  local  act,  which  may  be  treated  as  substantially  the 
same  in  its  provisions  as  the  Railways  Clauses  Consolidation  Act.  The  defen- 
dants, however,  did  not  purchase  the  mines.  The  plaintiffs  accordingly  worked 
on,  and  when  their  workings  came  under  the  railway,  from  no  fault  or  negli- 
gence of  theirs,  but  as  a  natural  consequence  of  fair  and  lawful  working,  the 
railway  sank  and  continued  to  do  so  from  time  to  time.  The  defendants  re- 
paired this  by  throwing  material  of  a  porous  character  on  the  sunken  parts  ; 
they  did  not,  however,  repair  and  puddle  the  drains,  which  from  the  sinking  of 
the  soil  became  inoflicient,  and  even  had  they  been  efficient,  they  would  not 
have  carried  off  the  flood  water  of  August,  1860.  For  the  damage  sustained 
from  the  water  thus  getting  into  the  mines,  this  action  was  brought.  It  seems 
to  us  impossible  to  state  these  facts,  without  showing  that  the  plaintiffs  have  a 
claim  on  the  defendants  of  some  kind.  Without  any  fault  of  theirs  the  natural 
condition  of  things  had  been  altered.     The  water  of  the  brook,  which  flowed  at 

{p)Bagnall  v.  L.  and  N.    W.  R,  Co,,      affirmed  31    L.  J.,  Ex.   480;  1  H.  &  C. 
81  L.   J.,   Ex.    121  ;  7  H.   A    N.    423  ;      644. 
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i  durtanoe  of  < 


i-third  of  a  mile  from  their 


y,  inaccesaible  to  it  by  being 
ieparated  from  it  by  ground  twenty-five  feet  hig\  hoa  been  diverted  over  it ; 
its  natural  covering  and  upper  soil  having  been  removed  from  it.  From  the 
last-mentioned  circumstance,  and  tlie  want  of  efficient  draiiis,  the  rain  wbich 
fell  upon  it  and  the  Bpringa  which  rise  in  the  cuttings  have  got  into  it,  Tlieae 
are  the  acts  of  a  railway  company  alone.  It  is  aaid  that  the  plaintifts  have 
brought  about  the  miBchief  by  working  their  mines,  but  they  have  a  right  to 
work  them  as  they  did.  They  lose  no  right  by  doing  so*  It  could  not  be  con- 
tended, that  had  the  defendants  thought  fit  to  agree  to  purchase,  they  could 
have  done  so  at  a  nominal  price,  on  the  plea  that  if  the  plaintiffs  worked  them 
they  would  be  worthless,  as  they  would  be  drowned.  We  do  not  say  that  the 
defendants  were  bound  to  restore  the  surface  ;  they  might  have  diverted  their 
line  and  left  hollows  over  the  spot  in  question!  t^^^t  they  were  bound  by  their 
act  to  make  and  maintain  effectual  drains.  Hiis  reasoning  applies  to  water 
other  than  at  the  time  of  the  flood.  As  to  that,  the  plaintiffs'  case  is  atiil 
dearer.  Suppose,  instead  of  the  defendants'  railway  passing  through  a  cutting 
and  over  a  brook,  it  had  been  a  branch  railway  belonging  to  a  private  proprietor 
and  joining  the  defendants*  railway  just  before  reaching  the  plaintiffs*  mine, 
would  not  such  a  private  proprietor  have  been  clearly  Hable  to  this  action  ?  and 
if  so,  why  are  not  the  defendants  ?  As  to  the  flood-wator^  they  are  not  sued 
merely  as  a  railway  company  who  have  taken  the  surface  of  the  plaintiffs'  land, 
but  as  persons  who,  by  their  acts  on  lauds  at  a  distance,  have  done  this  injury  j 
and  it  Beems  to  us  they  would  be  liable  for  the  damage  by  flood- water,  if  the 
plaintiffe  had  continued  owners  of  the  surface,  and  for  some  reason  had  thought 
fit  to  remove  it  to  the  depth  the  raihvay  company  has  here,  for  it  would  still  be 
the  acts  of  the  defendants  that  sent  the  water  there.  But  it  was  suggested,  that 
if  the  plaintiff's  had  a  claim,  it  was  to  be  enforced  under  the  compensation 
clauses.  We  think  not.  The  plaintiffs  are  not  injuriously  affected  by  the  works 
of  the  railway  company.  Supposing  the  company  had  possessed  no  statutory 
powers,  they  could  not  have  been  restrained  by  injunction  from  executing  any 
of  those  works,  nor  could  any  action  have  been  maintained  against  them  simply 
for  their  construction.  The  railway  company  would  have  been  entitled  to  say 
theeo  are  not  injuries  and  never  will  be.  By  means  of  puddling  the  surface  and 
drainage,  no  water  will  ever  reach  you,  nor  need  it  as  appears.  It  is  not,  there- 
fore, the  works  intrmsicaOy  which  injuriously  affect  the  plaintiffs,  but  the 
defendants'  wrong  condtict  in  relation  to  them  in  not  making  and  maint/uning 
outlets  for  the  flood-water  or  damming  it  off  the  plaintiffs*  land,  or  covering  the 
surface  thereof  with  clay,  and  in  not  maintaining  those  drains  w^hich  were 
efficient  to  carry  off  the  rain  which  fell,  and  the  spring  water  which  arose 
there.     Our  judgment,  therefore,  is  for  the  plaintiffs  in  respect  of  both  of  thes« 


5.  Compensation  in  respect  of  Lands  held  on  Lease. 


i.  Iifftfrtffltftii 


^M       The  right  of  tenantei  or  lessees  of  lauds,  &c.,  to  compensation  for  l.  c- -^j^ 
^1    damage  or  injury  to  the  lands  in  their  occupation  by  the  construe- 
H    tion  of  railways (g),  depends    on    the  Lands  Clauses   ConsoUdatioQ 


(g)  The  tenant  is  cntiHed  to  coiiip<^^- 
tien  before  the   company  take  peneiflion. 


/n^f,  V.  Bimiiitgham,  WaU^rhamrpton  and 
Stour  Valley R,  Co.,d  DeG.,  M.  &  G.  658. 
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Gompensation 
to  tenants  firom 
year  to  year. 


5.  Letuehoid$:  ^^t  (r),  and  the  sixth  and  sixteenth  sections  of  the  Railways  Clauses 
Consolidation  Act  (s).  The  mode  of  assessing  and  recovering  com- 
pensation is  pointed  out  by  sections  119 — 122  of  the  Lands  Clauses 
Consolidation  Act. 

By  sect.  119,  where  part  only  of  lands  comprised  in  a  lease  is 
required  by  the  company  (as  will  usually  be  the  case),  the  rent  is  to 
be  apportioned  between  the  part  so  required  and  the  residue,  by 
agreement  between  the  lessor  and  lessee  on  the  one  part,  and  the 
company  on  the  other  part,  the  apportionment  to  be  settled  by  two 
justices  in  case  of  diflfei-ence,  and  the  covenants  of  the  lease  are  to 
remain  in  force  in  respect  of  the  part  not  taken.  By  sect.  120  the 
lessee  is  entitled  to  compensation  for  any  damage  resulting  from  the 
severance. 

By  sect.  121— 

"  If  any  such  lands  shall  be  in  the  possession  of  any  person  having  no 
greater  interest  therein  than  as  a  tenant  for  a  year  or  from  year  to  year  (<), 
and  if  such  person  be  reiiuired  to  give  up  possession  of  any  lands  so  occupied 
by  him  (u)  before  the  expiration  of  his  term  or  interest  tiberein,  he  shall  be 
entitled  to  compensation  for  the  value  of  his  unexpired  term  or  interest  in  such 
lands  and  for  any  just  allo^rance  which  ought  to  be  made  to  him  by  an  incoming 
tenant  and  for  any  loss  or  injury  he  may  sustain,  or  if  a  part  only  of  such  lands 
bo  ret^uired  compensation  for  the  damage  done  to  him  in  his  tenancy  by  severmg 
the  lands  held  by  him  or  otherwise  injuriously  affecting  the  same,  and  the 
amount  of  such  compensation  shall  be  determined  by  two  justices  in  case  the 
parties  differ  about  the  same  (w) ;  and  upon  payment  or  tender  of  the  amount 
of  such  compensation  all  such  persons  shall  respectively  deliver  up  to  the  pro- 
moters of  the  undertaking  or  to  the  person  appointed  by  them  to  take  possession 
thereof  any  such  lands  in  their  possession  required  for  the  purposes  of  the 
special  act." 

By  sect.  122,  where  compensation  is  claimed  in  respect  of  any 
unexpired  term  under  any  lease,  the  production  of  the  lease  may  be 
required,  and  if  it  be  not  produced,  or  the  best  evidence  of  it,  the 
claimant  is  entitled  to  compensation  as  tenant  from  year  to  year. 

Under  these  provisions  the  company  are  bound  to  deal  indepen- 
dently with  the  lessee  and  the  reversioner.  The  lessee  has  a  right  to 
say,  "  Deal  with  me  ;"  and  so  the  reversioner  has  a  right  to  say  with 
respect  to  his  interest,  "  I  liave  nothing  to  do  with  the  lease  ;  mine  is 
a  reversion  expectant  on  the  expiration  of  the  lease  "  (x). 


(r)  8  &  9  Vict.  c.  18,  Vol.  II.,  "Ste- 
tute8,"&c. 

(*)  8  &  9  Vict.  c.  20,  vol.  II. 

{t)  These  words  include  the  interest  in 
the  last  year  of  a  term.  Jtcg.  v.  Great 
Nortfwm  K  Co.,  L.  R.,  2  Q.  B.  D. 
l.*)!  ;  46  L.  J.,  Q.  B.  4 ;  but  not  an  inte- 
rest created  by  an  agreement  for  a  lease 
and  entry  of  th<i  tenant  Sxcectman  v. 
Melropolitan  R.  Co.,  1  H.  &  M.  643. 

(u)  See  form  of  notice,  vol.  II.,  tit. 
Fanm,  Where  a  notice  to  treat  is  merely 
given,  the  tenant  is  not  ontitlc<i  to  the 
benefit  of  this  section.    H,  v.    Stone,  35 


L.  J.,  M.  C.  208  ;  L.  R.,  1  Q.  B.  529.  A 
verbal  sub-lease,  for  so  long  as  the  mesne 
landlord's  interest  should  continue,  or  for 
a  shorter  term  at  tenant's  option,  was  held 
to  constitute  the  sub-lessee  more  than  a 
tenant  from  year  to  year.  In  re  King,  L. 
R.,  16  Vai  521.  The  prccariousness  of  an 
occupation  only  affects  the  quantum  of 
compensation.  See  Holl  v.  Gaslight  and 
Coke  Co.,  L.  R.,  7  Q.  B.  728  ;  41  L.  J., 
Q.  B.  351. 

(w)  See  post,  Ch.  vi..  Sect  1. 

{x)  Per  Kindersley,  V.-C,  in  Brandon 
V.  Brandon,  34  L.  J^  Ch.  333. 
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Neither  the  jury  nor  an  arbitrator  have  power  to  determine  whether 
the  tenant  is  entitled  to  the  interest  he  claims ;  their  function  ia 
merely  to  ascertain  the  value  of  the  interest  claimed.  If  too  large 
an  interest  is  claimed  the  Court  will  settle  the  question  when  proceed- 
ings are  taken  to  recover  the  amount  awarded  (y). 

A  right  for  directors  of  a  company  to  use  a  board-room  at  certain 
times,  and  for  a  clerk  to  use  a  desk  in  an  office  for  certain  purposes, 
does  not  constitute  a  tenancy  (z). 

lu  Reg.  w  Pmdte}\  tenants,  who  were  printers  and  coloured 
paper  merchants,  held  upon  a  lease  for  seventeen  years,  determinable 
at  the  end  of  the  first  three  years,  at  the  option  of  the  tenants. 
The  works  of  a  company  threatening  obstruction  of  light,  the  tenants, 
havmg  first  determined  their  lease  after  otferiog  an  assignment  to  the 
company  without  success,  were  held  by  a  Divisional  Court  entitled  to 
compensation— under  the  heads  of  difiference  between  rent  of  old  and 
new  premises,  refitting  new  premises,  costs  of  removal,  costs  of  new 
lease,  and  damage  to  business — assessed  on  the  footing  that  they  had 
lost  fourteen  years  of  enjoyment  of  the  premises,  although  they  had 
determined  the  lease  by  their  own  act  (a) ;  but  the  court  of  appeal 
reversed  this  decision,  and  held  (1)  that  the  termination  of  the  lease  not 
being  the  natural  result  of  the  acts  of  the  company,  but  a  free  exer- 
cise of  will  on  the  part  of  the  lessees,  they  could  not  recover  com- 
pensation on  that  tooting;  and  (2)  (b)  that  the  damages  of  the  lessees 
would,  from  the  date  of  the  determination  of  the  lease,  arise  from  future 
injury  only,  so  as  not  to  be  the  proper  subject  of  compensation  (c). 

The  compulsory  purchase  ha^  been  said  to  free  the  lessee  from 
all  covenants.  In  one  case  Lord  Romilly,  M.  R.,  decreed  specific 
performance  of  a  contract  to  purchase  leasehold  land  held  under  a 
covenant  not  to  assign  without  leave  of  the  lessor,  notwithstanding 
that  such  leave  had  not  been  obtained,  the  necessity  for  the  licence  to 
assign  being  held  to  be  superseded  by  the  Lands  Clauses  Act  (d). 
Similarly,  where  leasehold  lands  were  held  under  a  covenant  by  the 
lessor  not  to  build  or  permit  assigns  to  build  upon  a  paddock  fronting 
the  demised  laud,  and  a  railway  company  took  the  patldoek  and  built 
a  station  upon  it,  the  Court  of  Queen's  Bench,  in  a  considered  judg- 


Use  of  bo&rd 
room  by  direc- 
tort  of  company. 


Quftntum  of 
coini»ea«ition 
wbtire  luiusit  de*^ 
t«nnined  by 
exerclsci  of 
teu&Dt's  option 
mild  new  pm- 
ntlsea  mmoved 
to. 


Fhrtktilu 
eoffvoAiit*. 


(y)  Brandon  v.  Brattdont  ubi  aupm, 
and  we  Ex  parte  C^ooper.  S4  L.  J,»  CL 
873;  Boffg  \\  Midiutid  B,  Co.,  86  L.  J., 
Cli.  440,  in  wliich  latter  case  the  com- 
fMitiy  disputf])!  a  right  O'f  rcncwaL  and 
the  tenaut  csUbliHlietl  it  in  the  Court  of 
Chancery,  on  the  ground  tliat  the  I^ndn 
Ckuscfl  Act  contiiina  no  mitebiijery  for 
fteitliiig  such  &  question. 

(t)  Munieijtal  Freehold  Land  0&.  v. 
MeiropolUan  and  District  RailuHxya  Joint 
OfmmUUi,  1  C.  k  E.  184»  p«r  Cave,  J* 


{a)  Beg,  V.  Poul^,  M  L  J.,  Q.  B.  581  ; 
67  L.  T.  488 ;  per  Lord  Coleridge,  C.  J., 
and  Den  man,  J. 

(6)  Per  Fry  and  Bowen.  L.  JJ. 

(<?)  I^§,  V.  PimUrr,  h.  It.  20  Q,  B.  D. 
13-2  ;  67  L.  J.,  Q.  K  138 ;  U  \S\  R.  117  ;  C.A. 
The  comiicnftation  had  been  assi^sM-d  by  the 
jury  in  ttie  ttltenmtive  at  £3,000  or  £160. 

{d)  SHppfr  w  Totl£iihiim  nnd  Uamj^t^ad 
Jun<ti^n  B.  Co.,  L,  R.,  4  Eq.  112  ;  3(5 
L,  J.,  Ch.  841 ;  Me  Wadkam  v.  MarUmm, 
8  East.  314. 
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Compenntion  in 
rMi)ect  of 
eoYtiiuLnU. 


5.  LwwMd*.  ix^ent,  held  that  the  lessee  could  not  recover  from  the  lessor  for 
breach  of  covenant^  and  that  it  made  no  difference  whether  the  com- 
pany were  compelled  or  only  empowered  to  build  the  station  on  that 
particular  spot  (e).    In  giving  judgment  the  Court  observed : — 

*'  The  solution  of  the  case  appears  to  be,  that  the  plaintiff  is  one  of  a  niixpe- 
rouB  class  of  persons  injured  by  the  construction  of  a  railway,  for  whom  the 
L^rifllature  has  not  provided  compensation.  This  may  be  illustrated  by  refer- 
ence to  the  special  damage  claimed  in  the  declaration.  It  is  there  alleged  that 
the  amenity  and  comfort  of  the  land  demised  have  been  diminished  by  reason 
of  the  prospect  therefrom  being  interfered  with,  and  by  being  overlooked  by  the 
windows  of  the  station,  with  the  appurtenances,  including  wateivdosets  and 
urinals.  These  are  heads  of  damage  for  which  railway  companies  are  not  in 
ordinary  circumstances  bound  to  give  compensation,  but  for  which  the  defendant 
would  be  liable  in  an  action  on  his  covenant." 

It  is  to  be  remarked  upon  this  case,  that  the  covenant  was  to  do 
something  not  upon  the  land  demised  but  upon  other  land.  If  the 
covenant  had  been  to  do  something  on  the  land  demised,  and  the  land 
demised  had  been  taken  or  injuriously  affected,  the  covenantee, 
whether  lessor  or  lessee,  could  have  recovered  compensation  from  the 
company.  It  has  been  held,  for  instance,  that  the  landlord  of  a  public- 
house,  whose  tenant  was  bound  by  covenant  to  sell  the  landlord's 
beer  only,  was  entitled  to  compensation  for  being  deprived  of  the 
benefit  of  the  covenant  by  the  public-house  being  taken  (/). 

In  Harding  v.  Metropolitan  R,  Co.  (g),  Lord  Hatherley,  C, 
compelled  a  company  which  had  purchased  a  leasehold,  and  had  been 
admitted  by  the  lessee  into  possession,  to  take  an  assignment,  and 
observed  : — 

"  As  to  the  abstract  principle,  I  have  no  doubt  that  a  company  purchasing  a 
leasehold  interest  as  this  company  has  done,  is  bound  to  take  an  assignment 
and  bound  to  enter  into  an  engagement  to  indemnify  the  vendor  against  the 
covenants  of  his  lease.  It  would  be  a  grievous  injustice  to  take  property  by 
force  from  a  man  who  was  unwilling  to  dispose  of  it,  and  to  leave  him  subject  to 
a  substantial  rent  of  600^  a  year,  and  to  the  other  covenants  and  conditions  of 
his  lease.*' 

frSS^v'^Su*  ^^^  *^®  lessee  is  not  freed  from  all  his  covenants  by  the  service 
bjrnoticeto  upon  him  of  a  notice  to  treat,  and  the  lessor  may  recover  substantial 
damages  in  respect  of  breaches  of  a  covenant  for  repair  committed 
after  the  notice  to  treat,  but  before  the  assignment  to  the  railway 
company.  The  proper  measure  of  damages  is  the  amount  by  which 
the  reversion  has  become  deteriorated  at  the  date  of  the  company 
taking  possession  (A). 


PuUic-houe. 


(e)  Bailey  v.  De  Cresmignyf  L.  R.,  4 
Q.  B.  180 ;  88  L.  J.,  Q.  B.  98. 

{/)  Bourne  v.  Corporation  of  Liverpool, 
83  L.  J.,  Q.  B.  16. 


(g)  L.  R.,  7  Ch.  154,  reversing  Romilly, 
M.  R.,  ib.  p.  156 ;  41  L.  J.,  Ch.  371. 

(h)  Mills  y.  East  London  Ouardians. 
L.  R.,  8  C.  P.  79  ;  42  L.  J.,  C.  P.  46, 
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I 


I 


How  fju-  Met  aa 

appUckbto. 


Tt  has  been  held  in  one  case,  that  the  company  must  serve  notice 
upon  a  new  tenant  coming  in  after  notices  served  upon  the  owner 
without  the  knowledge  of  such  new  tenant  (i).  But  an  interest 
created  by  the  owner  after  notice  to  treat  has  been  served  upon  him 
is  no  subject  of  compensation  (k). 

The  terms  of  sect.  GS  are  indeed  very  general,  and  if  that  sec- 
tion stood  alone  it  would  include  every  case  in  which  compensation 
could  be  claimed,  including  tlio  case  of  a  tenant  at  will  or  from  year 
to  year.  But  the  application  of  it  is  restricted  by  the  subsequent 
clauses,  which  make  express  provision  for  certain  cases,  and  in  those 
cases  the  mode  of  proceeding  must  be  that  which  is  pointed  out  by 
the  section  specially  applicable.  Where,  therefore,  a  person  has  no 
greater  interest  in  premises  dciually  required  by  the  company  than  as 
tenant  for  a  year  or  from  year  to  year,  he  is  (in  the  absence  of  any 
agreement  to  refer  the  matter  to  arbitration  which  wouhl  be  bind- 
ing (t) )  confined  to  the  remedy  given  by  sect.  121,  viz,,  the  determi- 
nation of  two  justices,  and  is  not  entitled  to  have  his  claim  settled 
by  arbitration  under  sect,  68  (m).  But  the  case  of  a  tenant  from  year 
to  year,  the  possession  of  whose  property  is  not  wholly  or  partially 
required  to  be  given  up,  but  is  merely  ir^jurioudy  affected  by  the 
execution  of  the  ivorks  of  a  railway,  is  within  the  large  words  of  the 
6^th  section,  and  not  within  the  restrictive  words  of  the  121st 
section  {n).  Such  a  person  may  therefore  proceed  to  assess  tho 
compensation  to  which  he  is  entitled  under  sect.  68. 

In  cases,  however,  within  the  limits  of  the  Metropolitan  Railway  Cai^i  within 
Act,  it  was,  to  meet  this  difficulty,  specially  provided  (o)  that—  pniitaa  imUway 

**  All  claims  for  compensation  nmde  iipon  the  company  under  the  proviaiona 
of  the  acU  reluting  to  tho  MetropoIiUn  Railway,  or  any  of  them,  or  any  act 
incorporated  therewith,  shall,  if  the  person  claiming  to  be  entitled  to  couif^en- 
aation  haa  no  greater  intereat  thiin  as  tenant  for  a  year  or  from  year  to  year,  in 
the  hinds  in  respect  of  wliich  the  compensation  ia  claimed,  be  detennined  in 
ner  provided  by  the  12ist  aection  of  the  I^anda  Clauses  Conaolidiition  Act, 


in  acts  passed  in  1864  (ji),  relating 
London,  and    the    Great    Eastern 


knd,  that  a  landlord  bos  no  lien  upon  hia 
tiiimint  ii  eonijionsation  money,  if  paid  into 
Court.  Exjtartt  Caretf,  10  L.  T-,  O.  S.  37. 
See  aim  Ex  fuitU  Kdky,  12  Ir.  Eq.  R, 
398,  And  as  to  the  tenant's  coati^  Mar- 
qtiis  of  DrotjJudii  v.  Or  cat  Sinithem  and 
H^exlem  R.  Co.,  12  Ir.  Eq.  li,  103. 

(n)  n.  V,  Shcrijf  0/ Middlesex,  31  L.  J., 
Q.  B.  261. 

(i>)  2(J  &  27  Tict.  c.  clxv.  a.  18.  It  will 
be  observed  that  the  section  ia  prospective, 
so  that  iU  pn>miona  apply  to  eitt^nsiiou 
Acts  p^iBsed  after  1S64, 

( p)  See  them  referred  to,  post,  Ch.  YI. « 
Sect  1. 


184&/ 

There  were  sitnilar  provisions 
to   the    Metropolitan,  the   North 

(i)  Ct^rier  r.  Cfreai  EaM^m  R.  Co.,  9 
Jur..  N.  S.  618  ;  8  L  T.  1»7. 

il')  Re  MaryUham  Improi^inetU  Ad, 
L.  R,  12  %  389  I  40  L.  .1.,  Ch.  697  ;  and 
iee  Cam4jch*in  v.  Noru^idt,  and  Spalding 
R.  Co,,  26  huAW.  169. 

(/)  Collins  V.  SottiJi  Sla^orujihire  R, 
Co.,  7  Exch.  5  ;  iZ.  V.  ManchatUr,  Slu^uM 
d!  LinGolnakirt  R,  Co.,  4  E,  &  B.  88. 

(m)  i2.  F.  Mnnehr^jfr,  Sfu^eld  and 
Lincolnshire  R.  Co.,  4  K.  &  B.  88,  where 
the  schoolmaster  of  a  free  grammar  school 
was  held  within  sect.  121.  Knapp  v. 
London,  Chatham  and  Dover  R.  Co.,  32 
h,  J.,  Ex.  2S6.    it  has  been  held,  in  Ire- 
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VUlnre  of  com- 
pany  to  proceed 
on  ft  liz  monthij 
notice. 


CHee  before  the 
Lends  OUosee  j 


ExparUFarUno, 

Tenancy  legally 
determined. 


JL  V.  Hungrrjbrd 
Market  Co. 


Railways.  The  special  act  sometimes  contains  a  daose  providing 
that  the  company  before  taking  a  tenement  must  give  six  months 
notice  to  the  person  whose  name  is  on  the  rate-book  as  assessed  to 
the  poor-rate.  A  notice  under  such  a  clause  binds  the  company  to 
proceed  with  the  purchase  of  the  tenement  within  a  reasonable  time 
after  the  expiration  of  the  six  months,  and  a  tenant  taking  new 
premises  in  consequence  of  the  notice  given,  but  having  to  continue 
to  pay  rent  for  the  old  ones  by  reason  of  the  failure  of  the  company 
to  proceed,  may  recover  substantial  damages  from  the  company  (g). 
But  a  tenant  continuing  his  business,  will  not  be  entitled  to  com- 
pensation in  respect  of  a  reduction  of  profits,  consequential  upon  a 
demolition  of  the  surrounding  neighbourhood  by  the  company, 
arising  after  the  expiration  of  the  notice  (r).  It  seems  that  a  tenant 
under  such  circumstances  is  entitled  to  compensation  at  the  least  for 
the  difference  between  the  position  of  a  tenant  at  sufferance  and  that 
of  a  tenant  with  a  right  to  retain  possession  till  a  fixed  period  (s). 
The  length  of  the  interest  is  calculated  from  the  date  of  the 
notice  (t). 

As  there  are  comparatively  few  reported  cases  upon  the  construction 
of  the  sections  of  the  Lands  Clauses  Act  as  to  lessees,  it  is  now 
proposed  to  lay  before  the  reader  some  few  cases  which  have  arisen 
under  other  special  acts  of  a  similar  nature.  Several  cases  arose 
upon  the  construction  of  the  act  incorporating  the  Hungerford 
Market  Company.  That  act  gave  compensation  to  any  tenant  from 
year  to  year  who  might  sustain  injury  "  in  respect  of  any  interest 
whatsoever,  for  goodwill,  improvements,  tenants'  fixtures,  or  other- 
wise;" and  it  was  held,  that  a  tenant  from  year  to  year,  whose 
tenancy  had  been  put  an  end  to  by  a  legal  notice  to  quit,  was  entitled 
to  compensation,  it  appearing  that  she  had  been  many  years  in  pos- 
session under  an  assurance  from  her  landlord  that  she  should  hold 
the  premises  as  long  as  she  paid  her  rent.  But  where  a  tenancy  was 
for  one  year,  determinable  at  three  months'  notice,  ending  with  the 
year,  with  a  stipulation  against  underletting,  except  with  the  lessor's 
leave,  it  was  held  that  no  compensation  was  recoverable  (u). 

And  where  a  lessee  for  years,  whose  term  had  expired,  obtained 
leave  from  the  company  to  hold  the  premises  until  they  were  wanted, 
it  was  held  that  his  undertenant  from  year  to  year  was  entitled  to 
receive  compensation,  when  ho  quitted  possession  (x). 


{q)  Morgan  v.  Metropolitan  R.  Co.^ 
L.  R..  4  C.  P.  97;  38  L.  J..  C.  P.  87, 
Ex.  Ch. 

(r)  Reg,  ▼.  Vaughan,  L.  R.,  4  Q.  B. 
190;  SSL.  J..M.  C.  49. 

{a)  CranweU  v.  Mayor  of  London,  L.  R., 
6  Ex.  284  ;  39  L.  J.,  Ex.  193,  Ex.  Ch., 
distinguishing  Rtg.  t.  London  and  SotUh- 


ampton  R.  Co.,  10  A.  &  K  3,  as  being 
decided  on  8])ecial  facts. 

{t)  Tyson  v.  Mayor  of  London^  L.  R., 
7  C.  P.  18  ;  41  L.  J.,  C.  P.  6. 

(w)  ExparU  Farlow,  2  B.  &  Ad.  841. 

(x)  R.  Y.  Hungerford  Market  Co,  {Bk 
parU  Still),  4  B.  j(  Ad.  592. 
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In  another  case  (y)  P.  held  premises  under  an  agreement  for  one  ^J^c'oT^^ 
year,  and  aft-erwarda  to  quit  on  three  months'  notice  at  any  quarter- 
day.  He  was  not  to  underlet  or  give  up  possession  to  another,  or 
make  any  alterations,  without  consent  of  his  landlord,  and  was  to 
leave  for  his  laudloid*s  benefit  all  improvements  or  additions  made 
during  his  occupation.  He  made  certain  improvements,  and  was 
afterwards  ejected  upon  due  notice  to  quit :  it  was  held  that  he  was 
not  entitled  to  compensation  for  such  improvements  under  the  Hun- 

^  gerford  Market  Act. 

H       And,  under  the  same  statute,  the  assignee  of  a  lessee  for  years  was  k  t.  sam*  co. 
also  held  to  be  entitled  to  compensation  for  the  loss  of  his  chance  of  a  ^^^^.^^^'^ 
renewal  of  the  lease ;  but  not  for  losses  incurred  in  respect  of  fixtures 
and  improvements  {z),  • 

H        In  a  case  (a)  which  arose  under  a  special  railway  act,  by  which  j?.  v.  Livtrpooi 

^  compensation  was  to  be  paid  for  land,ifec.,  taken  for  the  purposes  of  kcv.^ 
the  act,  and  also  for  damage,  loss  aud  inconvenience  sustained  by  the 
owners  or  occupiers,  *'  such  damage  to  be  settled  separately  from  the 
value  of  the  lands ; "  and  the  act  also  required  tenants  at  will  aod 
lessees  for  years  to  give  up  the  possession  on  notice,  but  gave  such 
tenants  and  lessees  compensation  for  the  value  of  their  unexpired 
terms ;  it  was  held  that  a  lessee  for  seven  years,  who  received  due 
notice  to  quit  at  tlie  expiration  of  the  lease,  was  not  entitled  to  receive 
compensation  for  the  loss  of  his  chance  of  a  renewal,  although  the 
lease  had  been  several  times  renewed  by  the  owner,  and  tlie  tenant 
had  made  improvements  on  the  faith  of  a  further  renewal  being  made. 
And  Lord  Denraan  said, — 

^P  *^  It  certainly  requirei  very  compreheniuve  worda  to  include  bucIi  an  interest 
as  this,  if  interest  it  be.  It  is  merely  a  hope  of  renewal  on  the  old  t«i-ma,  whiehj 
if  there  has  been  an  improvement,  were  not  likely  to  be  gi'anted  where  there 
would  have  been  a  competition.  This  is  dilferent  from  tlie  caae  of  a  aale,  and 
aUo  fnjin  the  case  under  the  Huiigerford  Market  Act  (6),  where  the  woTda  ante- 
oendeiit  to  *  goodwill '  had  exhausted  the  legal  intereat." 

■       In  a  case  under  a  special  dock  act,  which  provided  that  the  iury  juhbr.nuu 
summoned  to  award  compensation  tor  the    loss  ol    property  taken  Loiktn^  out  for 

I  by  the  company  sliould  deliver  their  verdict  for  the  money  to  be  paid  ^'«*^  **««"*<* 
for  the  purchase  of  the  lands  required  for  the  works,  and  for  the 
money  to  be  paid  for  the  injury  done  to  the  lands  of  the  party  by  the 
severance  of  such  lands,  and  for  the  money  to  be  paid  by  way  of 
compensation  for  the  damage  occasioned  to  such  lands  by  the  execn- 
H  tioE  of  the  works,  whether  for  damage  sustained  before  the  injury  or 


(y)  Ee  FalmeT  and  Eungtrford  Market 
Co,,  9  A.  &  B.  463. 

(*)  Jt.  V.  Eun^erford  Market  Co.  {Ex 
parU  Gottinff),  i  K  ^  Ad.  696. 


(a)  R.  y.   Liverpool  and  MandutUr  R, 
Co,,  4.  A.  A  K  060  ;  6  N,  A  M.  18«. 
{h)  Export*  Fiwlow^  2  B.  &  Ad.  S41. 
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ft.  LtamMdM.  {q^  future  damage,  either  temporary  or  permanent ;  it  was  held  that 
it  was  competent  for  the  juiy  to  award  compensation  for  the  damage 
"  which  the  party  will  sustain  by  reason  of  his  having  to  give  up  his 
premises  as  a  brewer,  until  he  can  obtain  suitable  premises  in  which 
to  carry  on  his  business  "  (o). 
ExparuNadu.  And  it  has  been  decided  that  a  tenant  from  year  to  year,  who  has 
SSId*t?port?oii  received  a  proper  notice  to  quit,  cannot  claim  any  portion  of  the  com- 
^toiuSioid.  pensation  paid  to  his  landlord.  This  was  decided  upon  a  petition 
under  the  Lands  Clauses  Consolidation  Act  and  the  Manchester 
Market  Act  (d).  Under  the  latter,  the  Corporation  of  Manchester 
had  taken  a  house  and  land,  in  the  occupation  of  D.,  as  yearly  tenant, 
which  were  the  property  of  N.,  as  owner  of  the  fee.  In  September, 
•  1846,  N.  gave  D.  notice  to  give  up  possession  on  the  expiration  of 
six  months,  namely,  at  Lady-day,  1847.  On  the  23rd  of  March, 
1847,  an  agreement  was  entered  into  by  N.  with  the  corporation  for 
the  purchase  of  the  premises,  free  from  incumbrances,  for  3,900{. 
D.  did  not  give  up  possession  of  the  house  at  the  expiration  of  the 
notice,  and  the  corporation  had  paid  the  3,900Z.  into  the  Bank, 
according  to  the  provisions  of  the  Lands  Clauses  Act.  This  petition 
was  presented  by  N.,  praying  that  the  3,9002.  might  be  paid  to  him 
upon  the  execution  of  a  proper  conveyance. 

D.  contended  that,  as  his  tenancy  was  interrupted  in  consequence 
of  the  premises  being  required  by  the  corporation,  he  was  entitled  to 
receive  part  of  the  compensation  money. 

The  petition  was  first  heard  before  the  Vice-Chancellor,  who 
ordered  that  a  sum  of  money  should  be  paid  to  D.,  on  account  of  his 
claim  to  compensation,  and  for  his  fixtures,  &c.,  together  with  his 
costs,  and  that  the  residue  of  the  3,900Z.  should  be  paid  to  N. ;  but 
upon  appeal  Lord  Cottenham  said, — 

''D.  had  not  shovm  any  right  to  remain  in  the  occupation  of  the  property 
after  the  expiration  of  his  tenancy,  which  was  determined  by  the  notice,  and 
therefore  he  had  not  shown  any  ground  for  claiming  compensation.  The  whole 
amount  which  had  been  paid  into  Court  belonged  to  N. ,  and  the  order  of  the 
Vice-Chancellor  must  be  varied  :  and  he  ordered  that,  upon  the  execution  of  a 
conveyance  to  the  corporation,  the  whole  amount  should  be  paid  to  N." 

MouehHr.ormt  In  a  casc  (c)  in  which  a  railway  company  purchased  a  subsisting 
w*$umR,co,  \Qg^Q  of  certain  lands,  and  then  gave  the  reversioner  in  fee  notice 
that  a  jury  would  be  summoned  to  assess  compensation  to  him  for  his 
interest  in  the  lands  ;  and  the  reversioner  who  contended  that  the 
company  had  no  authority  to  take  more  than  a  portion  of  the  lands, 
applied  for  an  injunction  to  restrain  the  company  from  summoning  a 
jury  : — the  Vice-Chancellor  refused  the  injunction. 

(c)  Jubb  V.  Bull  Dock  Co.,  9  Q.  B.  443  ;  (e)  Mouchet  v.  O.  W,  R.  Co,,  1  Eailw. 
11  Jur.  15.  Cas.  567, 

(d)  JBxparU  Nadin,  17  L.  J.,  Ch.  421. 
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2.  By  Surteyora 254 
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1.  Compensation  assessed  hy  Justices  of  the  Peace, 

By  sect  22  of  the  Lands  Clauses  Consolidation  Act,  1845,  if  no 
agreement  be  come  to  between  the  company  and  the  owners  of,  or 
parties  enabled  to  sell  lands  taken  or  required,  or  injuriously  affected 
by  the  railway,  as  to  the  value  of  the  lands,  or  the  compensation  to 
be  made  (a),  and  if  the  compensation  claimed  do  not  exceed  50/,,  the 
same  must  be  settled  by  two  justices  (f>).  So,  with  respect  to  the 
construction  of  the  railway  and  works,  if  any  lands  are  taken  or  used 
or  injuriously  affected,  the  Railways  Clauses  Consolidation  Act  enacts, 
that  if  the  sum  in  dispute  does  not  exceed  oOL,  the  compensation  is 
to  be  settled  in  like  manner  (c).  By  sect.  30  of  the  same  act,  if  the 
company  enter  upon  any  private  road,  and  no  agreement  be  made 
as  to  the  amount  of  the  compensation  which  the  owners  and  other 
persons  interested  in  the  road  are  to  receive,  the  difference  must  be 
settled  by  two  justices.  And  by  sect  43  two  justices  may  also,  in 
certain  cases,  fix  the  amount  of  rent  to  be  paid  for  the  temporary  use 
of  lands. 

So,  where  lands  required  to  be  taken  by  the  company  are  in  the 
possession  of  any  person  having  no  greater  interest  than  as  a  tenant 
for  a  year,  or  from  year  to  year  ((/),  and  such  person  is  required  to 
deliver  up  the  lands  before  the  expiration  of  his  term,  two  justices 
are  authorized  by  the  Lands  Clauses  Act  (sect,  121}  to  assess  the 
amount  of  compensation  (c)* 

In  both  the  last-mentioned  cases,  the  jurisdiction  of  the  justices 
aeems  to  attach,  although  the  amount  of  compensation  in  dispute  may 


z- 


J^uHmqf 


Componsatioa 
for  lind  of  less 
tliAD  &0I.  value, 

L.  C.  Act,  i,  23. 


FritmUT0ft4. 


Tearlj  teZkAni, 
Sect  ISL 


Where  landi 
taken. 


{a)  Th«  preliminary  st^pn  to  be  taken 
hare  been  alrca«ly  considered,  ante.  Oh, 
IV.»  1.  6  :  **The  notice  to  tiwit.** 

th)  See  alfio  sect.  63. 

(r)  See  S  &  9  Vict,  c.  20,  is.  6,  16,  44, 
post,  Anpendijc,  t&ken  in  connection  ^ith 
8  &  9  Vict.  c.  18,  a.  22,  supra. 

{d)  Tbo  fichoolmaster  of  a  free  gmmmftr* 
school  who  might  be  turned  out  by  two- 
thirds  of  tlie  governors  and  the  bishQ|)  at 
time  months*  notice  Iiaa  no  yrcal^r  tnU- 


rest  than  this  ;  and  must  proceed  before 
the  justices,  though  be  claim  ifioch  more 
than  bOL  compenBation.  R  v.  Manchester^ 
Sl^JfUld,  and  Lincolnshire  H.  Co.^  4  £.  Jfe 
B.  83.  A  person  producing  a  leas^e,  void 
at  law  but  good  in  equity,  was  held  not  to 
be  a  yearly  tenant  in  Sweeiman  v.  Metro- 
polUan  R  Co.,  1  Hpium.  A  Mill  643. 
And  see  dow  Judicature  Act,  1878,  s.  24, 

(«)  Their  order  need  not  be  in  writing. 
E.  V.  Coomhc,  32  h.  J.,  M.  C,  67. 
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1.  BfJMMmi^f 


Where  **  iA)Qri- 
onalyi 


In  CMM  within 
the  Metropolis. 


•  Fl^•947. 


Ajpreeroentto 
merelAim 
within  tect  lil. 


▲pportionment 
of  rente. 

Copyholds. 
Bent^harges. 

Leaseholds. 


Vslne  of  lands 
omitted  to  be 
porchased. 


exceed  502.  Where,  therefore,  lands  in  the  possession  of  a  person 
having  no  greater  interest  than  as  tenant  for  a  year,  or  from  year  to 
year,  are  taken  by  a  railway  company,  the  tenant  WAMit  proceed  to 
obtain  compensation  before  justices  and  cannot  proceed  under  sect 

It  has,  however,  been  held  that  vihere  poasesavon  of  the  lands  is  not 
required  by  the  company,  a  tenant  from  year  to  year,  who  is  "  in- 
juriously aflFected  "  cannot  proceed  under  sect.  121,  but  must  proceed 
under  sect  68  {g).  To  obviate  the  inconvenience  and  expense 
attendant  upon  such  proceedings  in  the  case  of  tenants  from  year  to 
year  of  small  houses  in  the  neighbourhood  of  London,  the  Metropo- 
litan R.  Co.  procured  the  insertion  in  their  act  of  1863,  of  the  clause 
to  which  we  have  already  adverted,*  and  which  was  incorporated 
in  their  acts  of  1864  {h)  ;  under  which  aU  claims  for  compensation, 
under  the  act  relating  to  the  Metropolitan  Railway  by  persons  who 
have  no  greater  interest  than  as  tenant  for  a  year,  or  from  year  to 
year,  Ttiuat  be  made  in  manner  provided  by  sect.  121.  And  there  are 
similar  provisions  in  many  other  Railway  Acts  passed  in  1864  (t). 
If,  in  a  case  under  sect.  121,  the  company  agree  to  refer  a  claim  to 
arbitration,  and  join  in  appointing  an  arbitrator,  they  cannot  after- 
wards object  that  the  claimant  ought  to  have  proceeded  before  justices 
under  sect.  121  {k). 

Two  justices  are  also  empowered  to  apportion  the  amount  of  rents 
payable  in  respect  of  copyhold  lands,  when  only  part  of  the  lands  are 
taken  :  (8  &  9  Vict.  c.  18,  s.  98.)  And  they  may,  under  the  like  cir- 
cumstances, apportion  the  amount  of  rent-charges,  &c.:  (Sect.  116.) 

So,  if  lands  are  comprised  in  a  lease  for  years  unexpired,  and  a 
part  only  of  such  lands  are  required,  the  rent  of  the  remaining  por- 
tion is  to  be  apportioned  by  agreement,  or  by  two  justices ;  and  the 
lessee  is  liable  only  for  the  rent  apportioned  (Z) :  (Sect.  119.)  Two 
justices  are  also  empowered  to  assess  compensation  under  50i.  for 
lands  omitted  to  be  purchased  by  mistake  :  (Sects.  124,  125,  126.) 


(/)  R.  V.  Manchester ^  Shield  and  Lin- 
colnshire R.  Co,,  iibi  supra ;  Knapp  v. 
London,  Chatham  and  Dover  R,  Co.,  82 
L.  J.,  Ex.  236;  2  H.  &  C.  212. 

(g)  Somera  Y.  Metropolitan  R.  Co.,  31 
L.  J.,  Q.  B.  261. 

{h)  27  &  28  Vict  c.  ccxcL,  8.  13  ;  c. 
CCCXY.,  8.  14. 

(t)  See  The  North  London  Railway 
(Additional  Powers)  Act,  1864,  27  &  28 
Vict  c.  ccxlvi.,  8.  23,  as  to  claims  under 
that  act,  or  any  acts  relating  to  that  com- 
pany which  haTe  incorporated  The  Lands 
and  Railway  Clauses  Acts,  1845,  or  either 
of  them;  The  Great  Eastern  Railway 
(Metropolitan  Station  and  Railways)  Act, 
1864,  27  k  28  Vict  c.  cccxiii.,  b.  8,  The 


Metropolitan  District  Railways  Act,  1864^ 
27  &  28  Vict  c.  cccxxil,  s.  82.  Where  a 
special  act,  incorporating  sect  121  of  The 
Lands  Clauses  Act,  provided  that  six 
months'  notice  must  be  given  by  a  com- 
pany of  their  intention  to  take,  it  was  held 
that  the  tenant's  interest  was  to  be  calcu- 
lated from  the  date  of  the  notice,  and  that 
he  was  entitled  to  a  jury.  Tyson  v.  Mayor 
of  London,  L.  R.,  7  C.  P.  18  ;  41  L.  J.. 
C.  P.  6. 

(k)  Collins  V.  South  Staffordshire  R.  Co., 
7  Exch.  5  ;  R.  y.  Manchester,  dx.  R.  Co., 
ubi  supra,  n.  (d). 

(Z)  As  to  specific  performance  of  an 
agreement  for  apportionment,  see  IFiUioms 
V.  East  London  R.  Co.,  21  L.  T.  624. 


SECT,  I. — BY  JUSTICES  OF  THE   PEACE. 
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Tn  order  to  give  tlie  justices  jurisdiction,  they  must  be  acting  jus*  j^JJ.Ujf '^'^^  **' 
tices  for  the  county  or  city,  «&;c.,  where  the  matter  requiring  their 
oognizaDce  aiises,  and  n-ot  be  interested  {m)  in  the  matter  ;  and  if  the 
question  arises  in  respect  of  lands  situate  not  wholly  in  any  one  county 
or  city,  &c.,  justices  for  the  county  or  city,  &c.,  where  any  part  of  the 
lands  are  situate  may  act;  and,  in  all  cases,  the  two  justices  must  be 
assembled  and  acting  together  (n)  i  (Sect  3.) 

The  following  is  the  mode  of  proceeding  directed  by  the  Lands  Procedur« before 
Clauses  Act,  s,  24,  in  all  ca^es  of  disputed  compensation  authorized    ^*  ^^ 
to  be  settled  by  two  justices  t — 

It  shall  be  lawful  for  any  justice,  upon  the  application  of  eitlier  party,  with 
respect  to  any  question  ai  disj>uted  compenaation  hy  this  or  the  special  act,  or 
any  act  inoorporati^d  therewith,  authorized  to  be  settled  by  two  Juntices  (a)»  to 
BumnLon  the  other  party  to  appear  before  two  justices,  at  a  time  and  place  to 
be  named  in  the  sumriit»ns,  and  upon  tlio  appearance  of  aiich  parties^  or  in  tlie 
abaence  of  any  of  them,  upon  proof  of  due  service  of  the  summons,  it  shall  be 
lawful  fur  such  justices  in  hear  and  determine  anch  queatitm,  and  for  that  pur- 
pose to  examine  such  parties,  or  any  of  them,  and  their  wittiesses,  upon  oath, 
and  the  costs  of  every  such  inquiry  shall  be  in  the  diseretion  of  such  justioes, 
and  they  shall  settle  the  amount  thereof. 


It  is  conceived,  that  the  justices  cannot,  any  more  than  a  jury,  or  ^^d^^'J^^^r  to 
an  arbitrator,  inquire  into  the  claimant's  7*igkt  to  compensation ;  they 
are  merely  to  award  the  amott,nt,  and  leave  the  question  of  right  to  be 
decided  when  proceedings  are  taken  to  enforce  their  award  (p). 

The  justices,  in  estimating  the  purchase -money  or  compensation,  Btmageby 

-1  t  11  1  ^liiii  Mverwicecir 

are  required  to  regard^  not  on ly  the  value  oi  toe  land  to  be  purchased,  ^tumiuuxtr 
but  also  the  damage,  if  any,  which  may  be  sustained  by  reason  of 
the  severing  of  the  lands  taken  from  other  lands  of  the  owner  (q)  : 
(Sect.  63.)  And  where  the  time  for  executing  the  worka  has  been 
eattended  by  the  Board  of  Tratle,  they  must  also  take  into  considera- 
tion any  additional  damage  caused  by  such  extension  of  time  (f). 


(m)  A  justice  who  is  a  shareholder  can- 
not act.  H  V,  ffammondt  9  L.  T.  423. 
Any  direct  pecuniary  iiit#re8t»  however 
small,  in  the  i*iibject-mtttt«r  of  inii^uirVi 
diiqualifles  a  justice  from  net  Lug  judicially, 
but  the  mere  possibility  of  biiia  iu  favour 
of  one  pATty  will  not  avoid  the  jaflttc<?*8 
decision.  E,  v,  Rand^  35  L.  J.,  M,  C, 
157  ;  7  B.  &  S.  297  ;  L.  R.,  1  Q.  B.  230 ; 
aiid  see  R,  v.  MaficAesi^,  Shfffiild  a}td 
Lirmlnshirt  R,  Co.,  36  L.  J.,  Q.  B.  171  ; 
Ji,  V.  Meyers,  34  L.  T.247.  The  objection 
on  tlie  <«coro  of  interest  roay  be  wairedy  aa 
by  purtics  knowingly  sabinitting  them- 
aelrea  to  the  jtiriadiction  of  an  interested 
jilflticie.  WaJccJicM  Local  Board  nf  UralX/k 
V.  ^«rf  Ridifi^  and  G^rimsby  R.  Co ,  35 
L.  J,,  M,  a  69;  6  B.  &  S.  794  ;  L.  R,»  1 
Q.  a  84. 

(»)  See  also  8  A  9  Vict,  c.  20,  a,  8. 

(o)  It  will  be  observed  that  this  se«tioti 


mpplies  only  to  qneationa  of  dispui^  com' 
p&naatwn,  whereo*  the  corresponding  action 
of  the  Eailways  Clauses  Act,  8^9  Vict, 
c.  20,  8,  H2,  applitM^  to  "any  question  of 
compensation  J  expenses,  charges^  damages 
or  other  matter**'  Some  of  the  caaca  above 
enumerated,  over  which  justices  have  juris- 
diction— for  instanee*  those  relating  to  the 
apportionment  of  renta, — do  not  seem  to 
be  cases  of  diispiited  compensation,  within 
the  nteaning  of  section  24  of  the  Lands 
Clauses  Act. 

(p)  See  Ch.  V.,  Sect  2,  ** General KiUea 
a»  to  Compensation,*' 

(q)  But  it  seems  sufficient,  unless  other- 
wise required  by  the  parties,  to  assess  one 
entire  sum.  See  Bradthaw*s  Arbitration^ 
12  q.  B.  562  ;  17  L.  J.,  Q.  B.  362. 

(r)  26  k  27  Vict  c  92,  a.  20,  post, 
voL  IL 


254 


CHAP.  VI. — MODE  OF  ASSESSING  OOMPEKSATIOH. 


1.  SpJutHe$$<iif 
vuPeace. 

The  mode  of  en- 
fordng  pavment 
iB  by  ootainiDg 
mn  order. 

Order  maj  be 
quaahed  if  made 
withontjmls- 
diction. 


Claimi  need  not 
be  made  within 
6  montha  tinder 
11  at  18  Vict 
e.48. 

Stg,  T.  Ahoordi. 


Diifcrenoes  aato 

aeeommodAtion 

worka,Kc 


BemoTtloftree. 


The  proper  mode  of  enforcing  payment  of  money  awarded  by  jus- 
tices for  compensation  under  the  above  powers,  is  by  obtaining  an 
order  from  the  justices  for  the  payment  of  the  money  which  may  be 
enforced  by  a  distress  («).  The  decision  of  the  justices  is  conclusire, 
provided  the  matter  determined  be  within  their  jurisdiction.  But 
although  the  certiorari  is  taken  away  (t),  an  order  may  be  brought 
up  to  be  quashed  if  the  justices  had  no  jurisdiction  to  make  it  (u). 

It  was  decided  by  the  Court  of  Appeal  (x)  that  sect.  1 1  of  the  statute 
11  &  12  Vict  c.  43  (y),  whereby  a  complaint  before  justices  must  be 
made  within  six  months  (unless  some  other  time  shall  have  been 
specially  limited)  from  the  time  when  the  matter  for  such  complaint 
arose,  does  not  apply  to  orders  made  by  justices  for  the  payment  of 
compensation  under  the  Consolidation  Acts. 

Two  justices  are  also  authorized  to  determine  differences  as  to  the 
kind  or  number  of  accommodation  works,  and  the  repairing  thereof  (^^ 
and  as  to  deviations  (a) ;  also  to  hear  objections  to  the  taking  of 
lands  (6),  and  to  appoint  surveyors  in  certain  cases  (c)  ;  but  their 
po Wei's  in  these  and  similar  matters  do  not  properly  belong  to  the 
subject-matter  now  under  consideration. 

The  Regulation  of  Railways  Act,  1868  (d),  also  gives  power  to  two 
justices  to  award  compensation  to  the  owner  of  any  tree  standing 
near  a  railway,  which  such  justices  may  order  to  be  removed. 


1  Bjf  Surveyon. 

Abeenoe  of  party 
entitied. 


2.  Compensation  assessed  by  Sui*veyors. 

Compensation  may  be  assessed  by  surveyors  in  the  following  cases : 
— In  the  case  of  a  purchase  from  a  party  under  disability  (sect.  9),  in 
which  case  if  such  party  be  represented  by  trustees,  the  trustees  may 
not  appoint  one  of  themselves  to  act  as  surveyor,  otherwise  the  sale 
will  be  invalid  (e).  If  a  party,  who  has  received  due  notice,  fails  to 
appear  at  the  inquiry  held  before  the  jury  ;  or,  if  by  reason  of  absence 


(»)  See  8  &  9  Vict.  c.  20,  8s.  8—16,  44, 
and  140,  vol.  II. 

(0  8  &  9  Vict.  c.  18,  8.  145  ;  8  &  9  Vict, 
c  20,  8.  156,  vol.  2. 

(u)  See  Reg.  v.  ChtlUiOiam  Commu- 
sionerBt  1  Q.  B.  467  (Court  interested) ; 
JUg.  V.  Rosf,  24  L.  J.,  M.  C.  130  (Juris- 
diction exceeded^.  As  to  procedure  re- 
quiring notice  to  justices  and  limiting  the 
time  for  application  to  within  six  months 
from  date  of  the  order  sought  to  bo  im- 
pugned, see  Crown  Office  Kules,  1886, 
Chitty's  Statutes  Continuation  for  1886, 
p.  17  and  notes  thereto. 

{x)  1m  R.,  13  Q.  B.  D.  586  ;  63  L.  J., 
M.  0.  149 ;  51  L.  T.  586— C.  A. ;  over- 


ruling Re  EdmuTidson,  17  Q.  B.  67,  which 
case  had  been  disapproved  but  distin- 
guished in  JUg.  V.  Hannay,  44  L.  J.,  liL  C. 
97  ;  31  L.  T.  702,  a  case  in  which  land 
had  been  taken. 

(y)  The  Summary  Jurisdiction  Actj 
1848,  commonly  called  Jervis's  Act. 

(3)  8  &  9  Vict  c.  20,  ss.  62,  69,  vol.  XL 

(a)  lb.  8.  11,  vol.  II. 

(h)  lb.  8.  36.  vol.  II. 

(c)  8  &  9  Vict.  c.  18,  8.  9 ;  ib.  a.  86, 
vol.  II. 

{d)  31  k  32  Vict.  c.  119,  a.  24,  vol  11. 

(e)  Peters  v.  Lewes  and  East  OrUuUai 
R.  Co.,  L.  R.,  16  Ch.  D.  603. 


SECT.    2, — BY    SURVEYORS. 
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tVora  the  kingdom,  he  be  prevented  from  treating,  or  if  any  paity 
cannot,  after  diligent  inquiry,  be  found  (sect,  58),  then  two  justices 
are  required  to  nominate  an  able  practical  surveyor  to  detennine  the 
purchase-money  or  compensation  to  be  paid  for  any  lands  to  be  pur- 
chased or  taken  by  the  company,  and  the  compensation  for  any  per- 
manent injury  to  such  lands ;  and  such  surveyor  is  directed  to  aunex 
to  his  valuation  a  declaration  in  writing  of  the  correctness  thereof  (/) 
(Sect.  59.)  Eveiy  surveyor  is  required  to  make  a  declaration  that 
be  will  act  faithfully  and  honestly  :  (Sect  60.)  The  nomination  and 
declaration  must  be  annejted  to  the  valuation  and  preserved  there- 
with by  the  company,  and  be  open  to  inspection  :  (Sect  61.)  And 
all  the  expenses  incident  to  every  such  valuation  must  be  home  by 
the  company :  (Sect.  62.)  In  all  cases  where  the  compensation  has 
been  thus  ascertained  by  a  surveyor,  by  reason  that  the  party  could 
Dot  be  found,  or  was  absent  from  the  kingdom,  such  party,  if  dissatis- 
fied, may,  before  he  shall  have  applied  to  the  Chancery  Division  of 
the  High  Court  for  the  money  deposited  in  the  Bank,  require  the 
question  of  compensation  to  be  submitted  to  arbitration,  as  in  other 
B  cases  of  disputed  compensation  :  (Sects.  64,  65.)  If  a  fiirther  sum  be 
awarded,  the  company  are  required  to  pay,  or  deposit  the  same,  and 
provisions  are  made  as  to  the  costs  incident  to  the  arbitration  :  (Sects. 
66,  67.)  And  we  have  seen  that  where  lands  are  purchased  or  taken  E^rtj-  andor 
from  parties  under  disability  to  convey,  i&c,  the  compensation  (except 
where  it  has  been  assessed  by  a  jury,  or  by  arbitration,  or  by  the 
valuation  of  a  surveyor  appointed  by  two  justices)  must  be  assessed 
by  two  able  practical  surveyors,  to  be  appointed  as  directed  by  the 

Surveyoi-s,  in  estimating  the  compensation,  are  required  to  observe  Damage  by 
the  rule  already  referred  to  with  regard  to  the  damages  sustained 
by  the  severance  of  the  lands  taken,  from  other  lands  of  the  owner  : 
(Sect  63.) 
H      And,  when  common  or  waste  lands  aie  taken  for  the  purposes  of  common i*i«ia. 
a  railway  act,  the  commoners  are  required  to  appoint  a  committee  to 
negotiate  with    the    company  (h)  ;   but   if   no  such    committee    be 
appointed,  then  two  justices  are  required  to  appoint  a  surveyor,  who 
IB  thereupon  authorized   to  determine  the  amount  of  compensation 

■  which  the  commoners  are  entitled  to  receive  for  the  extinction  of 
their  commonable  rights  :  (Sect.  lOO.) 

Under  sect.  85  of  the  Lands  Clauses  Consolidation  Act»  a  surveyor 
may  also  he  appointed,  in  certain  cases,  to  make  a  valuation  of  lands; 


,  (/)  It  doea  not  seem  to  be  necessary  that 
I  t}i«  »|»|M>intment  should  ctmtain  a  deacrip- 
r  Hon  of  th«  looda.    Founder  v.  Oreai  North* 

em  E.  Co.,  5  Railw.  Cai.   200  ;  aee  the 

fonut  tit.  Forma, 


ig)  Ant4!,  p.  163.  See  8  At  &  Vict  c  18, 
a.  0,  vol.  n, 

(A)  Se*  8  *  9  Vict  c  18,  a.  99,  and  fol* 
lowing  aoctiotiB;,  vol.  IL 
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2.  BySurwyon.  \y^f^^  ^^  ^j^jg  [q  merely  preliminary  to  the  entry  on  the  lands,  it  is 
unnecessary  to  refer  further  to  this  subject  in  this  place. 


t,  ByArbUraHon 


ArUtration 
clBiueainthe 
Landa  Qaaaes 
Act 


If  award  be  not 
made  In  three 
months,  the 
eaaemuatgo 
toajuy. 

SectS8. 


ModeofappdnU 
ing  arbitrators. 

8eotS5. 


8.  By  Arbitration. 

The  provisions  whereby  parties  are  enabled  to  refer  their  claims 
for  compensation,  in  respect  of  injuries  done  to  lands,  to  arbitration, 
are  contained  in  a  few  sections  of  the  Lands  Clauses  Consolidation 
Act,  which  we  now  proceed  to  transcribe  with  little  abbreviation. 

We  have  already  shown  that,  by  sect.  23,  any  party  claiming  com- 
pensation, whose  claim  exceeds  501,,  has  the  option  to  have  the  same 
settled  by  arbitration,  provided  he  signifies  his  desire  to  the  company 
in  due  time  (i).  Sect.  23  concludes  thus : — "  but  unless  the  party 
claiming  compensation  shall  as  aforesaid  signify  his  desire  to  have 
the  question  of  such  compensation  settled  by  abitration,  or  if,  when 
the  matter  shall  have  been  referred  to  arbitration,  the  arbitrators  or 
their  umpire  shall  for  three  months  (k)  have  failed  to  make  their  or 
his  award,  or  if  no  final  award  shall  be  made,  the  question  of  such 
compensation  shall  be  settled  by  the  verdict  of  a  jury,  as  hereinafter 
provided  "  (I). 

By  sect.  25— 

*'  When  any  question  of  disputed  compensation  by  this  or  the  special  act,  or 
any  act  incorporated  therewith,  authorized  or  required  to  bo  settled  by  arbitra- 
tion, shall  have  arisen,  then,  unless  both  parties  shall  concur  in  the  appointment 
of  a  single  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  nomi- 
nate and  appoint  an  arbitrator  (m),  to  whom  such  dispute  shall  be  referred  ;  and 
every  appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  promoters 
of  the  undertaking  (n),  under  the  hands  of  the  promoters  or  any  two  of  them, 
or  of  their  secreti^  or  clerk  (o),  and  on  the  part  of  any  other  party  under  tiie 


(t)  See  ante,  p.  181.  This  applies  to 
claims  under  sect.  68.  Evotu  v.  Lanca- 
shirt  and  Yorkshire  R,  Co.^  22  L.  J.,  Q.  B. 
264  ;  1  E.  &  B.  754. 

(k)  That  is,  as  regards  the  mnpire,  three 
months  from  the  date  of  his  appointment, 
and  not  from  the  time  when  tne  awarding 
power  of  the  arbitrators  comes  to  an  end. 
rullen  and  Mayor  of  Lircrpool,  In  r<r,  51 
L.  J.,  Q.  B.  285 ;  46  L.  T.  891. 

(I)  This  is  merely  a  power  given  for  the 
advantage  of  the  parties,  enaoling  either 
party  to  obtain  a  settlement  of  the  com- 
pensation by  a  jury,  in  case  of  impro^r 
delay  in  the  arbitration,  which  the  parties 
may  renounce,  and  enlarge  the  time  be- 
yond three  months,  by  consent.  Gale- 
donian  R.  Co.  v.  Lockhart^  4  Macq.  811  ; 
Palmer  v.  Metropolitan  R.  Co.,  Zl  L.  J., 
Q.  B.  259. 

(m)  If  either  party  objects  to  the  arbi- 
trator appointed  by  the  other  side,  on  the 
ground  that  he  is  not  an  impartial  person, 
it  is  not  sufficient  to  protest  against  the 


propriety  of  the  appointment,  but  it  seems 
that  it  is  the  duty  of  the  objecting  party 
to  retire  from  the  arbitration.  Thus,  where 
the  objection  was,  that  a  railway  company 
had  appointed  as  their  arbitrator  a  sur- 
veyor who  had  been  employed  by  them  in 
the  first  instance,  to  negotiate  for  the  pur- 
chase of  the  land,  the  value  of  which  was 
in  dispute,  Knight  Bnice,  V.-C,  said — 
that  the  surveyor  ought  not  to  have  been 
selected,  but  that  the  claimants  had  waived 
the  objection,  by  going  on  with  the  arbi- 
tration, although  under  protest  In  re 
Elliott,  2  De  G.  &  Sm.  17. 

(n)  By  the  corresponding  clause  in  the 
Railways  Clauses  Act,  8  &  9  Vict.  c.  20, 
s.  126,  the  appointment  of  an  arbitrator 
on  the  part  of  the  company  may  be  made 
"under  the  hand  of  the  secretary  or  any 
two  of  the  directors  of  the  company.** 

(o)  Where  a  claimant  agrees  with  a 
railway  company  to  refer  a  question  of 
compensation,  and  the  agreement  is  signed 
on  behalf  of  the  company  by  their  seers- 
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hand  of  such  party,  or  if  such  party  be  a  corponition  aggrtijate,  under  the  comman 
seal  of  such  e45rporatu>ii  ;  and  »ueh  aiipointTmiiit  all  a  II  ho  dehvered  to  t'jj  arbi- 
trator, and  shall  l>e  deemed  a  submiHsiori  to  arbitration  on  the  part  of  tlie  party 
by  whoiti  the  aauie  abali  be  iiuidu ;  and  after  aoy  hUcIi  appututnient  «hall  have 
been  made,  neither  party  shall  have  povTcr  t4»  revoke  the  same  withont  the  con- 
sent of  tbe  other,  iior  shall  the  death  of  either  party  r^perate  as  a  revocation  ; 
and  if  for  tlio  space  of  fourteen  dnya  after  any  siicti  dispute  shall  havo  arisen, 
mid  after  a  retpiest  in  writing,  in  which  sliall  be  stated  the  matter  so  required 
to  be  referred  to  arbitration,  shall  have  tHien  served  by  the  one  ['arty  on  the 
other  party,  to  appoint  an  arbitrator,  such  last -mentioned  party  fail  trj  appoint 
such  arbitrator,  then  u[»oii  hucIi  fadure  the  party  making  tlie  reipieat,  and 
having  himself  apiiointed  an  arbitrator,  may  appoint  Bucb  arbitrator  Ui  act  on 
behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and  dtfteruiin© 
the  ttudtirs  which  shall  be  in  diapuUi  (/>),  and  in  a  well  case  the  award  or  deter- 
mination of  such  sijij^le  arbitrator  shall  be  final/' 

Where  the  amount  claimed  for  compeosation  is  not  paid  or  agreed 
to  be  paid  withia  twenty-one  days,  as  provided  by  sect.  68,  it  i^  the 
duty  of  the  clainiiiutj  before  ooraiuatiDg  an  arbitrator  on  his  liehalf, 
to  attempt  to  procme  tlie  appointment  of  a  single  arbitrator  (r/). 

Although  tlio  claimant  may  have  no  title  to  compensation,  his  pro- 
ceedings to  arbitration  cannot  be  restrained  by  injunction  (/^),  and 
his  want  of  title  cannot  be  set  up  by  a  company  till  he  brings  an 
action  npon  an  award  in  his  favour,  or  till  the  award  is  brought  up 
on  certiorari ;  nor  will  mi  in  junction  be  granted  to  restrain  a  person 
from  nsing  the  name  of  a  claimant  without  authority  (s)  ;  but  an 
arbitrator  may  be  restrained  on  tlie  gi on nd  of  corruption  (t)  or  mis- 
conduct, such  aa  having  become  indebted  to  one  party  without  the 
knowledge  of  the  other  (?t). 

It  will  be  observed  that  sect.  25  requires  that  eacb  party,  on  the 
request  of  the  other  party,  shall  "  nominate  and  appoint "  an  arbi- 
trator. It  is,  therefore,  important  to  ascertain  what  is  a  valid  nomi- 
nation and  appointment  of  an  arbitrator,  within  the  meaning  of 
this  and  other  sections  in  the  Act*  It  seems  that  no  such  nomi- 
nation and  appointment  can  be  said  to  be  made  until  the  appoint- 
ment is  actually  made  and  delivered  to  the  arbitrator  (r),  and  notice 
of  such  nomination  and  appointment  given  to  the  other  side. 

And  there  should  be,  not  only  an  actual  appointment  and  a  notifi- 
cation of  such  appointment  to  the  other  side,  but  the  notice  of  the 


tary,  it  cannot  he  objected  that  the  Higna- 
timi  of  the  Becrcttiry  does  not  hiod  the 
company  ;  lit'caasc  8.  25,  which  authorizes 
the  couiiwiny  to  refer  bya  submiasrori  signed 
by  the  secretary*  applies  to  all  cases  of 
arbitnitiou,  whether  cnuipnl^or)  or  other- 
wise. CoUifVi  V.  South  Staffordshire  li. 
Co.,  21  L.  J.,  Ex.  247  ;  7  Eicb.  5, 

{p)  The  arbitrator  can  award  nothing 
bnt  motuty,  and  not  ri/^hts  of  way  or 
ftpproacbea,  11^  H^trf^  i*  Exch.  395;  Kt 
BijlfA,  ;i  Exch.  464  ;  }ic  Diikt  of  Bfattfori^ 
29  L.  J,,  C.  l\  241. 

{q)  Yati'^  V.  Mauor  of  Blackburn,  2$> 
L.  J.,  Ex.  447. 

H. — VOL.  I. 


(r)  North  London  IL  Vo,  v.  0,  JV.  /?. 
Co.,  L.  R.,  11  Q.  K.  D.  80— C.  A. ;  Lon- 
don and  Blacltcalt  M.  Co.  v.  CroM^  L.  R , 
31  Ch.  D.  354  ;  55  L  J.,  CL  313  ;  54 
L.  T.  309  ;  34  W.  R,  201— C,  A,,  rerersing 
Chitty.  J. 

{a)  London  and  Blacktcall  IL  Co.  y. 
Cross f  supra. 

{t}  Matm^shunjJl,  Co,  v.  Bttdd,  L.  R*  2 
CLU  113. 

(«)  Bcddow  Y.  Beddow,  U  R,  9  Ch.  D. 
S9  ;  approved,  with  BudtTs  cage^  by  Brett, 
L.J,i  in  the  North  London  ease^  supm. 

(i')  Supra,  note  (g). 


8 


Vir'tfT.  Mu^r 


PriHreeilSngH 
i-4inrjiit  be  ro- 

iinjinn'tlon, 
for  no  titlr  t«> 


MisLMiidnct  of 
arl>litrai<>r. 


WhAt  is  1  v«lld 


Nuiic«  of  up' 
|Miii]iiijeDt« 
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3.  liif  Arbitratinn 


Yaeaneyof 
ftrUtnlor  to 
be  Bupplied. 

L.  C.  Act,  8.  2C 


Boanl  of  Trade 
to  apix>int  an 
umpire. 

Sect  28. 


appointment  must  be  express  in  its  terms.  Thus,  where  the  notice 
sent  by  a  claimant  to  a  railway  company  was,  "  Take  notice,  that  it 
is  Tiiy  intention  to  nominate  and  appoint  S.  M.  as  my  arbitrator,*'  it 
was  held  to  be  insufficient,  although  the  claimant  proceeded  to  say  in 
the  notice,  that  if  the  company  failed  to  nominate  an  arbitrator,  "  I, 
the  said  T.  B.  (the  claimant),  will  appoint  the  said  S.  M.  to  act  on 
behalf  of  both  parties  "  {w). 

Before  an  arbitrator  can  act  on  behalf  of  both  parties  upon  the 
appointment  of  the  claimant,  it  seems  that  there  must  be  two  appoint- 
ments. The  claimant  should  appoint  an  arbitrator  on  his  behalf,  and 
then,  after  notification  of  such  appointment  and  request  in  writing,  if 
the  other  party  fails  for  the  space  of  fourteen  days  to  appoint  an  arbi- 
trator on  his  behalf,  the  claimant  may  appoint  one  to  act  for  both. 
The  ground  for  i*equiring  an  actual  appointment  of  an  arbitrator  by 
the  claimant  is,  that  the  other  party  may  consider  whether  he  will 
acquiesce  in  that  appointment  (v). 

The  statute  then  enacts,  that  if,  before  the  matters  referred  be 
determined,  any  arbitrator  die  or  become  incapable,  the  party  by 
whom  he  was  appointed  may  nominate  some  other  person  in  his  place, 
and  if  for  seven  days  after  notice  in  writing  from  the  other  party  for 
that  purpose,  he  fail  to  do  so,  the  remaining  or  other  arbitrator  may 
proceed  ex  paHe :  (8  &  9  Vict.  c.  18,  s.  26.) 

Where  more  than  one  arbitrator  is  appointed,  the  arbitrators  must 
nominate  an  umpire  (x),  and  if  the  umpire  die,  or  become  incapable 
to  act,  they  must  forthwith,  after  such  death  or  incapacity,  appoint 
another  umpire  in  his  place.  The  decision  of  every  umpire  is  final : 
(Sect.  27.) 

If  the  arbitrators  refuse,  or  for  seven  days  after  request  of  either 
party  to  the  arbitration  neglect  to  appoint  an  umpire,  the  Board 
of  Trade  (y),  "  shall,  on  the  application  of  cither  party  to  such 
arbitration,  appoint  an  umpire.*'  The  decision  of  such  umpire  is 
final :  (Sect.  28.) 


{w)  Bradley  v.  L.  and  N.  W.  It.  Co.,  20 
L.  J.,  Ex.  3  ;  5  Exch.  769  ;  1  L.,  M.  &  P. 
697. 

(f )  5  Exch.  773. 

{jt)  Tho  iimpiro  should  be  a  perfectly 
flisiuterestod  person.  Where  the  arbitra- 
tors appointed  as  umpire  a  surveyor  who 
had  been  employed  professionally  by  a 
railway  company,  in  ivhich  ho  was  also  a 
shareholder,  whose  interests  were  inti- 
mately  connccte<l  with  the  company  dis- 
putin«(  tho  com[>ensation,  which  was  tho 
subject  of  the  reference,  Knight  lirucc, 
V.-C,  saitl — **  I  am  not  clear  that  ho 
ouf^ht  to  have  been  appointed  an  umpire, 
in  i>oint  of  delicacy.  1  shouM,  however, 
be  going  too  fur  to  set  aside  the  awanl  ou 


this  ground.  There  arc  some  things  in 
this  ease  which  it  would  have  been  better 
had  they  been  otlierwise,  but  I  think  that 
there  are  no  judicial  grounds  on  which  to 
set  aside  the?  awanl.  It  is  saved  very  nar- 
rowly, in  my  judgment"  Be  Elliott,  2 
De  G.  &  S.  17  ;  12  Jur.  445. 

(y)  The  ajipointment  of  an  umpire  under 
this  section,  "if  purporting  to  be  signed 
by  some  secretary  or  assistant  secretary  of, 
or  by  some  officer  appointed  for  the  pur- 
pose by,  the  Board  of  Trade,"  is  pnml 
facie  authentic.  See  31  &  32  Vict.  c.  119, 
ss.  39,  47,  vol.  II.  Tho  amendment  of  the 
section  by  the  Lands  Clauses  (Umpire)  Act, 
1883,  46  Vict  c.  15,  does  not  affect  rail- 
way companies. 
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If  a  single  arbitrator  die  or  become  incapable  to  act,  tlie  matters 
refen'ed  to  liim  '' shall  be  determiiie<l  by  arbitration  in  the  same 
manner  sls  if  such  arbitrator  had  not  been  appointed  ;  '*  (Sect.  29*) 

If  either  of  two  arbitrators  refuse^  or  for  7  days  neglect  to  act^  the 
other  arbitrator  may  proceed  ex  parte,  and  his  decision  is  a^  effectual 
as  if  he  hail  been  the  single  arbitrator  appointed  by  both  parties : 
(Sect  30.)  For  this  section  to  operate,  it  is  not  necessajy  that  an 
umpire  should  have  been  appointed  under  sections  27  or  28  (z), 

"If,  where  more  than  one  arbitrator  yhall  have  been  appointed, 
and  where  neither  of  them  slmll  refuse  or  neglect  to  act  as  aforesaid, 
such  arbitrators  shall  fail  to  make  their  award  within  21  days  after  the 
day  on  which  the  last  of  such  arbitrators  shall  have  been  appointed, 
or  within  such  extended  time  (if  any)  as  shall  have  been  appointed 
for  that  purpose  by  botli  such  arbitrators  under  their  hands,  the 
matters  refeiTed  to  them  .shall  be  determined  by  the  imipire  to  l>e 
appointed  as  aforesaid  (a)  f  (Sect  31.) 

The  arbitrators  or  nnipire  may  call  for  the  production  of  any  docu- 
ments in  the  possession  or  power  of  either  party,  as  tliey  may  tliink 
necessary,  and  may  examine  parties  or  witnesses  on  oath  :  (Sect.  32,) 

Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration 
of  any  matters  referred  to  him,  he  most  in  the  presence  of  a  justice 
make  a  declaration  (h)  that  he  will  act  faitlifolly  and  honestly,  which 
declaration  is  annexed  to  the  award  when  made,  and  wilfully  acting 
contrary  thereto  is  a  misdemeanor :  (Sect.  33.) 

The  arbitrators  "shall  deliver  their  award  in  writing  to  the  com- 
pany" (c),  and  the  company  must  "forthwith,  on  demand,  at  their 
own  expense,  furaish  a  copy  thereof  to  the  other  party  to  the  arbi- 
tration,'*  and  must  at  all  times,  on  demand,  produce  the  said  awards 


Dmth  of  ffitiglo 
«rli|itr&tur. 


fteftiAal  or 
nttflcci  to  not. 


If  n<i  a«varik  >« 
m.v\c  lit  21  Aay^, 
On'Ji  uini>ire  tu 


Powers  A«  to 
fvldi^iiCe* 


DecLaration  of 
arhftratntn  and 


AwAnl  to  ^te 
deliverwl  to 
the  coiupAU  J. 


{2)  Shtj)herd  v.  Corpomlion  vf  AWirkh, 
U  It,  30  Ch,  1>.  553  :  54  U  J.',  Ch.  1050; 
is  L.  T.  251  ;  33  W,  II  841. 
•    (a)  Sec  tbo  cases  on  ihU  section^  post, 
p,  2(53. 

(6)  This  dt'clnrattou  need  not  Lo  made 
bcraiD  a  jiiatii'c  uf  the  coirnty  in  whith  tlie 
Ijiud-s  llie  Bubjft  t  of  tlie  coitipciiRatioii, 
Jie.  DavU*  \\  S/afFf/nhhire  Ji.  t'lK,  *21 
L.  J.,  M.  a  62;  2  L.,  M.  k  P*  51*9. 
Where  im  umpii-o,  iijjpoiulcd  on  the  17t!i 
Mny,  made  the  dcLlumtiou  on  tho  *27th 
May,  bcfori'  In?  entered  on  the  mtittors 
referred,  it  waa  held  tu  Ue  sutheient  Brad- 
fihau-a  AtOUratim,  12  Q.  B.  562;  17 
I*,  S-f  Q.  IJ.  362.  And  wlure  an  umpira 
otnitteil  altogether  to  nmke  the  declaration, 
a»iil  ufter  the  expinitiou  of  thn^  months, 
lie  diiw^gvf  red  hi»  error,  and  tho  attornies 
of  both  sides  signed  a  cun^nt  to  go  oti 
and  t*ik«?  no  objection,  Melh>r,  J.^  refused 
to  act  aside  the  awanh  Patnur  V.  Mdro* 
ptAitan  JL  Co.,  31  L.  J.,  Q,  B.  259. 


(e)  Tills  section  inipoiej*  upon  tlte  coni- 
pany  the  direct  duty  of  tiikhjg  up  tho 
aw'ttrdj  and  therefore  it  is  not  a  (jwhI  return 
to  a  infindonius,  which  rei|uired  the  com* 
pony  to  Inke  njj  an  awards  to  say  ilmt  the 
uniiiire  rrfuMid  to  give  it  uji  without  beinj; 
lirst  pidd  lib  fee^.  The  court  Buid  that  the 
statute  was  not  meant  to  trike  avv:iy  the 
arhitratora'  or  umpire'^  ri^ht  of  litn  at 
common  law,  /f,  v.  South  I^von  Ji.  Co,, 
15  Q,  B.  10-13  ;  2U  L.  J.,  Q.  B.  145. 
Where  an  award  was  made  ex  parte,  a 
mandanins  was  granted  to  com^l  the 
company  to  take  up  the  a  ward  ^  althon^h 
the  aJTidiiVitH  did  Hot  aliONC  tluit  the  ]\xiuh 
had  hecn  injuiioUiily  olhcled,  and  I  ho 
claimant  had  not  stated  in  his  notice, 
given  under  sect.  23  of  the  act,  what  wna 
the  extent  of  his  interest,  oiid  had  also 
reqtiired  piiyrnent  uf  the  sum  demanded 
within  7  ciays^  instead  of  21  days  tin  |>ro- 
vided  hy  sect.  68 »  Ji,  v.  SiUion  UartMur 
CanunUdi&ncrs,  2  W.  R.  10. 
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8.  ByArbUmti4m 


SubmifMion  may 
b«  matle  a  rule 
uf  court. 

Awanl  not  to  be 
■et  aside  fur 
form. 


Severance 
cLunaiw. 


«>therc 
where  the  arbi- 
tration clauses 
are  applicable. 

Absent  party, 
sect.  66. 


aad  allow  the  same  to  be  inspected  or  examined  by  such  party,  or 
any  person  appointed  by  him  for  thct  pui-pose  : "  (Sect  35.) 

The  submission  to  arbitration  may  be  made  a  rule  of  court  (d), 
upon  the  application  of  either  of  the  parties :  (Sect.  36.) 

No  award  can  be  set  aside  for  irregularity  or  error  in  matter  of 
form  (e) :  (Sect.  37.) 

Arbitratora  cannot,  any  more  than  a  jury,  go  into  questions  of 
title  ;  their  function  is  only  to  assess  the  value  of  the  interest 
claimed  (/). 

Arbitrators  are  required  to  regard  not  only  the  value  of  the  land  to 
be  purchased,  but  also  the  damage  to  be  sustained,  by  reason  of 
severing  them  from  other  lands  of  the  owner  (g) :  (Sect.  63.) 

There  are  also  cases  where  the  exclusive  jurisdiction  to  decide  on 
disputed  compensation  is  vested  in  arbitrators.  Thus,  in  all  cases 
where  the  compensation  has  been  ascertained  by  a  surveyor,  by  reason 
that  the  party  could  not  be  found,  or  was  absent  from  the  kingdom, 
such  party,  is  dissatisfied,  may,  before  he  shall  have  applied  to  the 
Chancery  Division  of  the  High  Court  for  the  money  deposited  in  the 
Bank,  require  the  question  of  compensation  to  be  submitted  to  arbitra- 
tion, as  in  other  cases  of  disputed  compensation  (sects.  64,  65) ;  and 
if  a  further  sum  be  awaixled,  the  company  are  required  to  pay  the 
same  :  (Sect.  66.)     In  such  cases,  all  the  costs  incident  to  the  arbitra- 


(d)  See  In  re  Harjicr  and  Great  Eastern 
R.  Co.,  L.  R.,  20  Eq.  39  ;  44  L.  J.,  Ch. 
507.  It  is  not  necessary  to  make  the 
award  or  tlie  apjtoitUmntt  of  the  umpire 
a  rule  of  court.  lie  Jiradshatr's  Arhitra- 
Hon,  12  Q.  B.  562.  In  that  case  the  rule 
directed  that  **the  two  several  appoint- 
ments of  arbitrators,  ur  suhuiissiim  to 
arbitration,  executed  by  the  parties  rosj>ec- 
tively,  should  be  re.si>ectively  entered  and 
made  a  rule  of  this  court,"  and  this  was 
held  sufficient.  Where  claimants  wlio  had 
made  an  appointment  of  an  arbitrator 
under  sect.  25,  refused  to  produce  it,  for 
the  purpose  of  enabling  the  registrar  to 
draw  up  an  order  which  Yiad  been  obtained 
by  tlie  company,  making  the  submission  a 
nile  of  court,  the  court  refused  a  motion 
on  behalf  of  the  comi)any,  that  the  order 
might  be  dniwn  up,  or  that  the  landowners 
might  proilnco  the  appointment ;  but  there 
being  in  the  affidavits  of  the  landowners, 
in  opposition  to  the  motion,  a  st^itemcnt 
that  their  arbitrator  had  been  duly  ap- 
])ointed,  and  also  a  recital  to  the  same 
effect  in  an  appointment  of  an  umjiire,  the 
court,  on  a  subsequent  motion,  onlered 
the  submission  to  be  made  a  rule  of  court. 
HatrUji  V.  North  Staffordshire  R.  Co.,  2 
l)e  G.  k  Sm.  83. 

(c)  AVhere  an  umpire  state«l  in  his 
awanl  that  he  had  heard  and  considered 


**the  evidence  produced  by  the  said  com- 
pany and  the  said  J.  S.,"  and  it  appeared 
that  the  company  had  not  tendered  any 
evidence  Iwfore  the  umpire.  Lord  Cotten- 
ham,  C,  said — *'  There  may  be  an  irregu- 
larity, or  at  least  an  inaccuracy  of  expres- 
sion, in  this,  btit  under  the  act  of  Parlia- 
ment there  is  an  exj>ress  provision  that  no 
awaril  is  to  1m»  mt  aside  for  any  inrt^gularity 
in  matter  of  fonn  ;  it  cannot  be  carried 
beyond  that  ;  there  is  nothing  in  8u1)staiice 
in  it ;  it  does  not  occasion  any  mischief  at 
all,  whether  the  wonl  *and'  or  the  word 
*  or '  is  used  ;  nobody  is  injured  by  it,  and 
it  is  a  men*  inaccuracy  in  the  use  of  a  term 
often  convertible."  Skrrratt  v.  North 
Staffordshire  R.  Co.,  5  Kailw.  Cas.  178. 
All  apnlications  to  set  aside  an  award  must 
l>e  made  before  the  end  of  the  sittings  next 
after  the  publishing  of  the  award. 

(/)  Brayulon  v.  Bramion.  34  L.  J.,  Ch. 
833.     See  post,  p.  277. 

{g)  Hut,  unless  otherwise  required  by 
the  parties,  the  award  may  be  given  for 
one  entire  sum,  without  distinguishing 
the  sum  awardeil  for  the  price  of  the  land, 
and  the  sum  allowed  for  severance.  Brad- 
shaw's  Arbitral iim,  12  Q.  IJ.  572 ;  17 
L.  J.,  Q.  B.  362  ;  Rr.  Duke  of  Beaufort 
and  Swansra  Harbour  Trustees^  29  L.  J., 
C.  r.  241. 
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tion  are  borne  by  the  company  ;  but  if  no  fiirtlier  sum  be  awarded, 
such  costs  arc  in  the  discretion  of  the  arbitrators :  (Sect.  G7.) 
if  persons  are  entitled  to  a  right  of  pre-emption  of  superfluous  land, 
and  no  agi*eernent  can  be  made  between  such  persons  and  the  com- 
pany as  to  the  price,  then  the  price  must  be  ascertained  by  arbitra* 
tion  ;  and  the  costs  of  the  arbitration  in  such  caics  are  in  the  discre- 
tion of  the  arbitrators :  (Sect.  13U.) 

So,  in  all  cases  wliere  the  company  are  required,  from  time  to  time,  eompcaiatioto lo 

,  ,  mine  awtiitjni. 

to  make  compensation   to  the  ownei-s  of  mines  lying  on  both  sides  of  a.  c.  Act,  •.  si. 
a  railway,  for  all  such  losses  and  expenses  as  are  particularly  men- 
tioned  in  the  statute,  any  dispute  as  to  the  amount  of  compensation 
in  respect  of  such  losses  and  expenses  must  be  settled  by  arbitration. 


It  belongs  rather  to  a  treatise  on  the  Law  of  Arbitration  to  dis- 
cuss, in  any  detail,  the  numerous  questions  which  may  arise  on  the 
subject  now  under  consideration,  and  we  therefore  content  ourselves 
with  making  a  few  remarks  on  some  leading  points,  which  relate  to 
the  construction  of  the  foregoing  arbitration  clauses  in  the  Consoli- 
dation Acts. 

But,  first,  it  may  be  observed,  that  it  is  clear  that  when  a  claimant 
says  he  is  damaged,  and  tlierefore  entitled  to  compensation,  but  the 
railway  company  contend  that  there  is  no  damage,  and  therefore  no 
compensation,  this  is  a  dispute  as  to  the  amount  of  compensation  to 
be  settled  by  arbitration.  If  the  arbitrator  finds  the  damage  nominal,  Niiniay  >e 
or  infimtesimally  small,  he  may  find  that  the  amount  of  compensation 
is  nil  (A).  And  if  upon  a  reference  to  an  arbitrator  as  to  the  price 
to  be  paid  for  land  and  severance  damage,  his  award  is  silent  as  to 
severance  damage,  it  is  nevertheless  goud  (i). 

With  respect  to  the  time  within  whicii  the  award  should  be  made  : — 

It  appears,  by  sect,  31,  that  the  arbitrators  must  make  their  award  WjUiJnwhat 
Within  tvventy-one  days  after  the  appointment  of  the  last  arbitrator,  •houid  w  made. 
or  within  such  extended  time  as  shall  have  been  appointed  for  that     •  ^'' '^<^**  ••  3»* 
purpose.     But  the  arbitrators  cannot  enlarge  the  time  beyond  three 
months  in  the   whole,  because  sect.    23  lei^uires  the  award   to  be 
made  within  that  period.     And  no  action  lies  upon  au  award  made 
after  the  three  months  (k).     The  umjnre  may»  however,  Ije  appointed 
at  any  period  within   the   above-named   three   months,  althotigh   the 
arbitrators  have  failed   to   make  their  award  at  the  oxpirafinu  of  the 


(A)  Bradby  v.  Smttiunnpton  Local  Board 
of  HmUh,  4  K  &  II  1014.  See  post, 
p.  278. 

{0  DitH  of  Beaufart  r.  Sit^nsea.  Har- 
bmr  TmMees,  2Q  L.  J.,  a  P.  241. 


(k)  Evans  y.  Lancashire  an^i  YotHhire 
M.  Co.,  \  t,  k  B.  754.  An  award,  how- 
pvrr,  made  aftfu  three  months  by  voitntfU 
will  not  bo  Fet  a>^^»i^^  Palmer  v,  Mftro* 
polUmt  /?.  Co.,  31  L.  J.,  Q.  li.  259. 


262  CHAP.  VI.— MODE  OF  ASSESSING  COMPENSATION. 

3,nyArhUmtion  twenty-oue  (lays,  and  have  also  failed  to  extend  the  time.  In  re 
ite  Dnvitkaw,  Brodskaw  {I)  is  a  leading  case  on  this  subject.  There  the  company 
appointed  their  arbitrator  on  23rd  March,  and  the  claimant  his  on 
Gth  April.  These  arbitrators  did  not  appoint  an  umpire,  or  enter  on 
the  matters  referred  ;  and  botli  parties,  before  29th  April,  joined  in 
applying  to  the  Board  of  Trade  to  appoint  an  umpire.  On  29th  April 
the  claimant  objected  to  the  appointment  of  any  umpire,  not  a 
barrister.  The  company  afterwards  made  a  request  to  the  arbi- 
trators ;  and,  after  seven  days,  another  application  to  the  Board  of 
Trade,  wlio  on  17th  May,  appointed  a  surveyor  to  be  umpire.  Ho 
made  his  declaration  on  27th  May,  and  his  awai'd  on  26th  July. 
Upon  these  facts  the  objections  were,  that  the  appointment  of  an 
umpire  must  be  completed  within  twenty-one  days,  and  the  award  of 
the  umpire  be  made  witliin  three  months  after  the  appointment  of 
the  arbitrators;  that  their  appointment  was  complete  on  6th  April, 
and  that  consequently,  the  appointment  of  the  umpire  on  17th  May, 
and  the  making  of  the  award  on  26th  July,  were  too  late.  But  Lord 
Denman,  C.J.,  said, — 

*'  The  powers  given  for  arbitration  continue  for  three  months  after  the  arbi- 
trators are  appointed,  and  are  determined  then  only  by  sect.  23,  enacting  that 
the  question  shall  be  settled  by  a  jury  if,  when  the  matter  shall  have  been 
referred  to  arbitration,  the  arbitrators  or  their  umpire  shall  for  three  months 
have  failed  to  make  their  or  his  award,  or  if  no  final  award  shall  be  made. 
Then  the  31st  section,  providing  that  the  umpire  shall  determine,  where  neither 
of  the  arbitrators  refuses  or  neglects  to  act,  and  they  fail  for  twenty-one  days 
from  their  appointment  to  make  their  award,  operates  only  to  take  from  the 
arbitrators  the  power  of  making  au  award,  and  to  vest  that  power  in  the  umpire, 
but  not  to  render  void  the  submission  to  arbitration,  and  the  "other  powers  inci- 
dental thereto,  such  as  the  ap|>ointment  of  an  umpire.  The  statute  contem- 
plates throe  cases  where  a  single  arbitrator  is  to  award,  and  in  each  of  those 
cases  ho  has  three  months  for  the  piu^se  ;  viz.,  where  a  single  arbitrator  is 
originally  appointed  under  sect.  25,  or  a  vacancy  is  left  uusupplied  under  sect. 
26,  or  one  of  the  two  refuses  or  neglects  to  act  under  sect.  30.  It  is  to  be 
observed,  that  the  um{>ire  cannot  be  brought  into  action  in  either  of  these  cases. 
Then  sect.  31  provides  for  two  arbitrators  acting  and  failing  to  award.  If  they 
so  fail  for  twenty-one  days,  and  do  not  extend  their  time,  the  power  to  award 
is  t^iken  from  them,  and  vested  in  such  umpire  as  is  duly  appointed  under  the 
other  provisions  of  the  statute,  which  are  not  affected  by  this  section.  The 
incapacity  to  make  an  award  has  no  effect  u|)on  the  power  given  to  the  arbitra- 
tors under  sect.  27,  and  to  the  Board  of  Trade,  on  their  default,  under  sect.  28, 
to  appoint  a  new  umpire,  in  case  of  the  death  or  failure  of  the  first.  And  we 
see  no  reason  why  the  same  incapacity  to  award  should  have  any  effect  upon  the 
powers  given  for  appointing  the  original  umpire.  If  the  construction  contended 
for  by  the  claimant  is  correct,  it  might  happen  that  at  the  end  of  twenty-one 
days  the  power  to  award  might  cease,  and  the  power  to  resort  to  a  jury  still  be 

(/)  12  Q.  B.  562 ;  17  L.  J.,  Q.  B.  362  ;  Q.  B.  145 ;  S.  C,  in  Y.x.  Ch.,  nom.  HMd- 
ace.   Holditworth  v.  Barsham    31   L.  J.,     worth  v.  JFilson,  32  L.  J.,  Q.  B.  289. 
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amipencled  fur  tho  reaidtto  of  thro©  inoTitliB,  wliiuli  would  be  a  delay  vvitliout 
piirp«>ae.  On  these  grounda  we  have  com©  to  the  conclusion  that  the  appoint- 
ment  of  tho  umpire  was  ralid/' 

It  is  also  important  to  notice,  that  in  cases  where  an  timpirc  has  tiw*  murin- Jim 

.  'Ill  111  i   ^   *         r  1*  1  1     tlinu"  in'titthsto 

wen  appointed,  the  three  months  allowed  hnn  for  making  the  award  mkc  hfs  awnni. 
arc  to  be  calculated  from  the  period  wlien  the  duty  of  niaking  the 
award  first  devolved  upon  lum  (m).  This  was  decided  by  Lord  Cot- 
teuhjim,  C„  who  said  that,  under  sect  31,  the  arbitrators  have 
twenty-OQO  days,  in  the  first  instance,  to  make  their  award,  or  they 
may  ciJarge  the  time  for  themselves  j  not,  however,  beyond  the  three 
months  mentioned  in  sect.  23  ;  and  whenever  it  happened  eitlier  at 
the  expiration  of  the  tw^cnty-one  days,  or  the  expiration  of  the  en- 
larged time,  that  the  duty  of  the  umpire  commenced,  then  the  umpire 
had  three  mouths  allowed  him  to  perform  his  duty.  And  in  Brud- 
shawls  case  (n),  Lord  Denman,  O.J.,  adopting  Lord  Cottenham's 
decision,  said, — 

"  The  remaining  objection  ia,  that  the  award  of  the  umpire  h  too  late,  there 
being  more  than  three  months  between  the  appointment  of  the  arbitrators  and 
liis  awards  But  we  find  it  decided,  in  Skerratt  v.  Xoiik  Sfaffordsliir*;  JR.  Co., 
that  the  tlu'ee  months  for  the  imipiro  commences  from  the  duty  devolving 
upon  him.  In  this  decision  we  fully  concur  ;  as  this  award  of  the  umpire  waa 
nia<ie  within  three  months  from  the  duty  devolving  upon  him,  and  indeed 
within  tliretj  moatlia  from  his  appointment,  it  m  not  too  lato.** 


Where  by  consent  the  time  is  enlarged  beyond  the  throe  months 

the  Court  will  not  set  aside  the  award  (o).     The  arbitration  clauses 

H  being  introduced  for  the  benefit  of  the  parties,  they  are  at  liberty 

to  renounce  at  their  pleasure   the   advantages  which  those  claus-:es 

afford  (^)).     The  provisions   of   the    Common    Law   Procedure   Act, 

■  1854,  as  to  enlargement  of  time,  apply  to  references  under  the  Lands 

H  Clauses  Act,     But  the  jurisdiction  of  the  Court  will  not  be  exercised 

™  in  favour  of  a  company  so  as  to  deprive  a  landowner  of  a  trial  l>y 

jury,  unless  the  company  apply  promptly  for  an  eidargemeDt.     In  a 

case  before  the  Lords  Justices  (q)  an  award  was  set  aside,  and  the 

matter  referred  back  to  the  umpire.     After  a  delay  of  seven  months, 

during  which  no  proceeding  was   taken    under   the    reference,  the 

Court  refused  to  exercise  the  jurisdiction. 


r.nlni^geiuent  of 

tJlMC. 


(wt)  SktrnUt  V.  NtfHh  Slfff^yrdafiirc  II 
Co.,  2  PhU,  475  ;  5  llailw.  Caa.  177  ;  17 
L.  J.,  Ch.  161  i  Brfidshaxca  Arbitration^ 
ftnte,  p.  260.  The  three  months  run  from 
the  dato  of  the  iip point  merit  of  the  iimpiri!, 
BOl  from  the  time  when  the  awarding 
power  of  the  arbitrators  qaww  to  an  end. 
[  Fnlhn  ami  the  Cur/yoration  of  LirerpiXtt,  in 
re,  51  L.  J.  Q.  B.  285  ;  46  L.  T.  S9L 


{n)  Ubi  suprn. 

(o)  FaliTur  v.  Metropolitan  H.  Co.,  31 
L  J.,  Q.  13,  259, 

ip)  VdledoHutn  R,  Ca,  T.  Lockharl,  3 
M«r<p  808,  and  T*jmnan  t.  Smith,  C  E. 
&  11  719. 

[q)  In  re  Dam  Valky  R.  Co.,  U  R.,  4 
Ch.  554  ;  20  L  1\  717. 
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the  claimant 
ne«d  ]u>t  cum- 
nience  procoed' 
iaga  de  novo. 


Cootii. 

L.  C.  Act,  •.  34. 


i.Bti Arbitration  Where  arbitrators  had  been  regularly  appointed  to  decide  a  claim 
fluiaT^^thcr"  ^^^  piirchase-money  and  compensation,  but  they  made  no  award,  and 
the  Board  of  Trade  refused  to  appoint  an  umpire,  because  more 
than  three  months  had  elapsed  since  the  appointment  of  the  arbi- 
trators, Wightman,  J.,  decided  the  claimant  was  not  bound  to  begin 
de  novo,  under  sect.  68,  but  that  the  case  fell  under  sect.  23,  and 
that  on  the  refusal  of  the  company  to  submit  the  question  of  com- 
pensation to  a  jury,  the  claimant  was  entitled  to  a  mandamus  to 
compel  the  conipany  to  issue  a  warrant  to  the  sheriff  (r). 

The  costs  of  arbitrations  are  provided  for  by  sect.  34  of  the  Act 
of  1845,  and  their  taxation  (if  either  party  requires  taxation)  by 
the  Act  of  1869,  32  &  33  Vict.  c.  18.  The  34th  section  of  the  Act 
of  1845  is  as  follows  : — 

''  All  the  costs  of  any  such  arbitration  and  incident  thereto,  to  be  settled  by 
the  arbitrators,  shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the 
arbitrators  shall  award  the  same  or  a  less  sum  than  shall  have  been  offered  by 
the  promoters  of  the  inidertaking,  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne 
by  the  parties  in  equal  proportions. " 

It  seems  that  under  sect,  34,  if  the  company  do  not  make  any 
offer  at  all,  and  there  is  a  compulsory  arbitration  under  the  statute, 
the  claimant  is  entitled  to  costs  (s).  In  a  case  in  which  a  claimant, 
the  amount  claimed  under  sect.  G8  not  being  paid  within  21  days, 
without  attempting  to  procure  the  appointment  of  a  single  arbitrator, 
immediately  nominated  an  arbitrator  on  his  behalf,  but  omitted  to 
deliver  the  nomination  to  such  arbitrator,  and  the  promoters  subse- 
quently and  before  nominating  their  arbitrators  tendered  a  sum  for 
damages  and  costs,  which  was  refused,  and  exceeded  the  amount 
afterwards  awarded  :  it  was  held  that  the  chiimant  was  not  entitled 
to  the  costs  of  the  arbitration,  but  the  Court  declined  to  lay  down 
any  rule  as  to  the  time  within  which  a  tender  must  be  made  (t).  It 
has  been  also  held,  however,  that  a  second  offer  made  after  the 
appointment  of  the  arbitrators  was  too  late,  and  the  rule  was  laid 
down  that  the  offer  must  be  made  before  the  arbitrators  are 
appointed,  that  is,  before  any  costs  can  be  incurred  (u). 

The  company  are  not  bound  by  their  first  offer,  but  may  make  an 
amended  one.  And  this  rule  holds  good  whether  the  first  offer  was 
made  with  a  view  to  an  inquiry  before  a  jury  or  not.  If,  therefore, 
an  ai'bitrator  award  a  less  sum  than  that  named  in  an  amended  offer, 
made  in  time,  the  claimant  is  not  entitled  to  costs.     Such  is  the  effect 


CUimant  enti- 
tled to  costii,  if 
no  Bum  offered. 


Offer  must  be 
made  before 
arbitration 
begins. 


Amended  offer. 


(r)  Ee  South  Yorkshire  andOooU  R  Co., 
18  L.  J.,  Q.  B.  333  ;  14  Jur.  1093. 

(«)  Martin  v.  Leicester  Watenvorks  Co., 
27  L.  J.,  Kx.  432. 

{t)  Totes  V.   Mayor  of  Blackburn,   29 


L.  J.,  Ex.  447. 

{u)  Oray\.  North  Eastern  R.  Co.,  L.  R., 
1  Q.  B.  D.  696  ;  24  W.  W,  759  ;  84  L.  T. 
757.  And  sec  per  Mcllor,  J.,  in  L&rd 
Fitzhardinge's  case,  infra. 
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of  Earl  Fitzhanlinge  v.  GkmceMer  and  Berkcle*/  Canal  Co.  (a?), 
in  which  also  it  was  held  that  the  master  is  not  bound  to  tax  costs 
unless  the  claimant  be  entitled  to  them. 

H  Where  a  landowner  claimed  compensation,  first,  in  respect  of  the  P^'XfiiiVr'"*** 
value  of  his  land  ;  and  secandly,  in  respect  of  damage  done  to  other  n.v.Bimm, 
lands  held  therewith,  and  the  matter  was  referred  to  an  arbitratorp 
under  sect.  2S,  and  the  company  made  no  previous  oftur  of  any  sum 
in  respect  (if  eiHier  elaitn,  and  the  arbitrator  awarded  a  snm  of  money 
for  tlie  value  of  the  land,  but  funnd  that  the  claimant  hail  no  claim  to 
compensation  in  respect  of  the  damage  to  his  other  lauds,  it  was  con- 
tended that  the  claimant  was  entitled,  under  the  34th  section,  to  all 
the  costs  of  and  incident  to  tlie  arbitration,  just  as  if  one  claim  only 
had  been  made  and  allowed  ;  but  the  Court  of  Queen'n  Bench  decided 
that  the  arbitrator  was  not  bound  to  allow  the  claimant  the  whole  of 
bis  costs,  bnt  that  he  might  leave  each  party  to  bear  his  own  co^ts 
incident  to  the  claim  which  was  disallowed.  The  Court  was  also  of 
opinion  that  if  a  single  claim  was  maile  and  wholly  disallowed, 
the  clahnant  would  not  be  entitled  to  any  costs,  although  the  com- 
pany should  not  have  made  any  previous  offer  in  respect  of  the  alleged 
damage  {y)> 

If  parties  by  a  deed  or  other  instrument  agree  to  refer  a  case  of  ^^c"^  t^** 
compensation  to  arbitration,  without  referrinji  to  the  provisions  of  the  ^"**'-*  *t«*^*'^A 
Consolidation  Acts  as  to  costs,  and  the  agreement  to  refer  is  also  *n^«*^' 
silent  on  that  snbject,  the   chiimaut   is  not   entitlcil    to   any  costs, 
although  the  award  may  be  of  a  larger  sum  than  the  company  had 
previously  offered  as  compensation  (z). 

In  a  case  in  which  a  statute  directed  that  in  certain  cases  a  party  wii«tcort» 

^  who  succeeded  in  obtaining  compensation  before  a  jury  should  be  f,  v.  juMi<:a  nf 

^  entitled  to  recover  the  costs  and  expenses  of  the  notice  and  precept,     "^ ' 
and  of  summoning  and  returning  the  jury  and  witnesses,  and  also  of 
the  inquest;  it  was  held,  that  this  included  charges  for  the  attornies 
attendance,  and    for  briefs,  witnesses,  and    the   like,   but    not   the 

^expenses  incurred  by  surveyors  iu  valuing  the  premises  ;  if  witnesses, 
surveyors  would  be  on  the  same  footing  as  others  (a).  But  where  in 
a  similar  case  the  statute  directed  that  a  party  slionld  be  entitled  to 
receive  all  the  costs  of  summoning  such  jury,  and  the  expenses  of 


See  41  L.  J,,  Q.  n,  322,  u. 

(i/)  JL  V.  mmm,  17  Q.  B.  969.  te 
the  caiR'H  an  to  cobLs,  iiifm. 

(z)  JSc  pa  He  Rcyiuil,  16  L.  J.,  Q.  B. 
304.  See  Martin  \\  LekesUr  WoUrworkf 
tV,  27  L.  J.,  Ex.  432  ;  Ec4:U^  v.  Mayor  of 
Bliickhtrn,  30  L,  J.,  Ex.  358. 

{(i)  H.  w  Jtmticts  of  York,  1  A,  ^  E. 
828. 


L.  E,,7Q.  li  77C  :  41  L.  J.,  Q.  B., 
SI  6  ;  27  L.  T.  ll'li  ;  20  \\\  IL  mi  In 
thiA  caav  a  luandmuus  wt^iit  to  llio  master 
to  Ulk  the  costs,  on  tbe  inriiiH  tliut  the 
claimant  woultl  imdertiLke  to  |i»y  tUe  costs 
of  taxation,  iu  order  that  the  i^iietitian 
might  be  rai^d  in  error,  if  the  cluimntit 
ebo^e.  But  it  is  believed  thnt  tho  clainiaiit 
did  not  a  rail  hiiaself  of  tkU  pcnrtussjon. 
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t,  Bv  ArbltntUm 


Whether  award 
nho'ild  find 
amount  of  coatt. 


Cnatinuiy  be 
given  aflur  the 
three  month*. 

The  umpire  has 
juriadiction  over 


CkMta  in  arbi- 
tration under 
■pedal  act. 


Taxation  of 
ooeta. 

L.  C.  Act,  1860. 


witnesses,  it  was  held,  that  the  party  was  not  entitled  to  the  general 
costs  of  the  inquiry  (6). 

A  question  was  formerly  raised  whether^  under  sect  34,  the  arbi- 
trator or  umpire  ought  to  find  and  state  in  his  award  the  amount  of 
costs  to  be  paid,  or  whether  a  supplementary  certificate  or  award 
might  be  subsequently  made.  The  decisions  were  not  uniform  on 
this  point,  but  the  practice  was  to  give  a  separate  certificate  for  costs; 
and  as  these  costs  must  now  be  taxed  by  one  of  the  Masters  of  the 
Supreme  Court  (c),  it  seems  sufficient  to  refer  to  the  cases  in  a 
note  (d).  The  result  of  them  appears  to  be,  that  the  award  need 
only  show  the  amount  of  the  compensation,  and  that  it  need  not 
appear  therein  whether  the  claimant  is  entitled  to  costs,  by  reason 
of  the  arbitrators  having  awarded  a  larger  sum  than  the  company 
had  previously  offered.  And  further,  that  the  adjudication  of  costs 
may  be  made  after  the  expiration  of  the  period  limited  for  making 
the  award  (e).  It  has  also  been  ruled  that  an  umpire  has  power  over 
the  costs  when  he  makes  the  award  :  and  that  the  word  **  arbitrators  " 
in  sect  34  includes  an  umpire  (/). 

Where  a  special  act  incorporating  the  Lands  Clauses  Act,  except  as 
expressly  varied,  directed  that  arbitrations  should  be  conducted  by  an 
arbitrator  appointed  by  the  Board  of  Trade,  but  was  silent  as  to  costs, 
it  was  held  that  a  successful  claimant  was  entitled  to  costs  by  virtue 
of  the  Lands  Clauses  Act,  and  further,  that  an  action  lay  for  the 
costs  before  taxation  (y). 

It  is  now  provided  by  the  Lands  Clauses  Act,  1869,  32  &  33  Vict 
a  18  (A),  that  where  by  the  Act  of  1845,  or  any  act  incorporating 
it,  "  any  question  of  disputed  compensation  is  determined  by  arbitra- 


(6)  72.  V.  Gardner,  6  A.  &  K.  112;  72. 
V.  Sheriff  of  Wancickthirc,  2  Kailw.  Cas. 
661. 

(c)  Lands  Clauses  Act,  1869  (32  &  33 
Vict.  c.  18)  ;  Judicature  Act,  1873,  s.  77. 

((/)  L.  and  N.  jr.  R.  Co.  v.  Quuk,  5  I). 
&  L.  685  ;  Jnitjt,  Snmcrsrt  ami  Wnprnyuth 
R.  Co.  V.  Fooka,  3  Kxcli.  728.  [Tliis  cnso 
was  subsequently  com  promised.  ]  Gould 
V.  Staffonlahire  PotUries  IVatrrworks  Co., 
5  Kxch.  214  ;  19  L.  J.,  Kx.  281  ;  14  Jur. 
528  ;  6  Railw.  Cas.  568  ;  1  L.,  M.  &  P., 
264. 

(r)  See  Martin  v.  Leicester  Waterworks 
Co.,  27  L.  J.,  Kx.  432,  where  an  arbitra- 
tor,  apjwintcd  by  an  apvonient  wliicli 
incorporated  sect.  34,  having  awanlod 
comi)ensation,  afterwards,  by  a  separate 
writing,  settled  the  costs,  and  the  claimant 
recovered  them  in  an  action.  See  also 
Collins  V.  SoxUh  Staffordshire  R,  Co.,  7 
Kxch.  6  ;  Yates  v.  Mat/or  of  Blaekbum, 
29  L.  J.,  Ex.  447,  similar  actions.  See 
also  Holds  worth  v.  Barsham,  81  L.  J., 


Q.  B.  145. 

(/)  Gotild  V.  Staffordshire  PoUeries 
Watencorks  Co.,  ante,  n.  ((/).  See  also 
Boicen  v.  Jnilittms,  3  Kxch.  93,  where  the 
word  arbitnitors,  in  a  judge's  order,  was 
held  to  include,  by  that  description,  the 
umpire  who  had  made  the  award.  It  is  to 
be  observed,  that  by  sect.  31  "/A^r  matters^* 
by  the  statute  referred  to  arbitrators  are 
to  be  determined  by  the  umpire,  which 
seems  clearly  to  show  that  he  has  power 
over  the  costs. 

(g)  Metropolitan  District  R,  Co.,  apps., 
Sliarjy,  resp.,  L.  It.,  5  App.  Cas.  425  ; 
afhrming  decisions  below,  L.  R.,  4  Q.  B.  D. 
645. 

(h)  Repealing  sect  33  of  the  Regulation 
of  Railways  Act,  which  provided  in  similar 
terms  for  taxation  by  a  Master  of  tho 
Queen's  Bench.  Sect,  37  of  the  Railway 
Companies  Act,  1867,  30  &  31  Vict  c.  127, 
in  pari  materia,  but  relating  to  lands  only, 
is  repealed  bv  the  Statute  Law  Revision 
Act,  1875,  3S'&  39  Viet.  c.  66. 
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Rwovery  of 
co»U. 


tho  costs  must,  "  if  eitlier  party  so  requires/*  bo  taxed  by  a 
er.  Tliis  statute,  which  atn  be  "contracted  out  of"(i)  applies 
only  to  arbitratioos  under  the  Lands  Clauses  Act  siinpiiciter^  and  not 
to  arbitrations  embracing  matters  which  could  not,  except  by  agree- 
ment, be  referred  under  that  act  (j).  Under  the  Judicature  Acts, 
the  taxation  will  be  by  a  Mtuster  of  the  Supremo  Court.  The 
Court  has  no  jurisdiction  to  review  the  Master's  taxation  (fc), 

Tbe  best,  if  not  the  only,  way  of  recovering  the  costs  of  an  arbi- 
ti*ation  is  by  action  {I),  A  vendor  has  no  lien  upon  the  land  for  such 
costs  (w).  The  costs  are  payable  within  a  reasonable  time  after 
award,  and  execution  by  the  landowner  of  a  conveyance  of  the  land 
to  the  company  h  not  a  condition  precedent  to  payment  (n). 

It  may  be  observed,  generally,  tliat  arbitrators  have  the  most  tins  maaner in 
^ extensive  discretion  as  to  the  mode  of  conducting  tlie  inquiry  before  rJnttoiriSimiki 
'  them  (o) ;  and  as  laymen  are  frequently  selected  to  be  arbitrators 
and  umpires,  there  cannot  be  any  doubt  that  they  are  entitled  to 
avail  themselves  of  professional  assistance  in  conducting  the  inquiry 
and  prcpariug  the  award  (p).  The  evidence  should  always  be  taken 
in  tlic  presence  of  the  parties  or  their  agents  (q) ;  but  it  seems  that 
Ban  umpire  may  communicate  privately  with  the  arbitrators  (r). 

Where  one  of  two  arbitrators  was  absent  at  a  meeting,  and,  not- 
withstanding a  protest  from  the  parties  who  had  appointed  him,  the 
other  arbitrator,  together  with  the  umpire,  whose  powers  to  act  had 
not  at  that  time  arisen,  heard  evidence,  and  the  umpire  subsequently 

■  made  his  awai'd,  after  his  power  to  act  had  aiisen,  but  without  giving 
any  notice  to  the  parties  who  had  protested,  the  award  was  set  aside 
as  invalid  (w).  But  where  the  arbitrators  and  the  umpire  were  all 
present  from  the  commencement  of  the  proceedings,  and  heard  all 
the  evidence,  while  sitting  together,  and  the  umpire  afterwards^  on 
the  disagreement  of  the  arbitratora,  made  his  award  without  further 


|(i)  See    Wu^nhwdl  y.    BarTtsify  Cm^to- 
taiim,  36  U  T.  708. 
(/)  Dmtltoa  v»  Mdropolitnn  Soard^  L.  R*, 
€  g.  n.  333 ;  39  L.  J.,  Q.  B,  165. 
{l)  ^^ituifkTck  Chariti/  TriuU*'s  v.  North 
8/iiffmUiirf  Ji,  Co,,  1^  R.,  3  g,  B.  D.  1  ; 
47  U  J.,   g.   B.    10  ;   37   L.  T.  3D1  ;  20 
W,   H.  221*— C.  A.,  jifijiroviDfr  (hfm  v, 
nnd  N.  W.  R.  Co.,  L  R,,  3  Q.  B.  54  ; 
B/  L.  J.,  Q,  B.  35. 
(/)  8oo  n.  {f)i  supm» 

\m)  Ferrers  {Lord)  v.  Htnffonl  arid  Ui- 
tiX£tifr  R.  Co,,  L.  R.,  13  E^j.  524. 

{h\  Otf^ll  y,  fJ.   jr.  R,  Co.,  L.  R.,  11 

,  Q.  B,  D.  345  ;  52  L.  J.,  Q.   B.   345  ;  48 

■    T.  505  ;  31  W.  R.  555— U.  A,,  affirming 

\  Q.  B»  D.  45». 

(a)  TilUitn  v.  Copp,  6  C.  K  211. 

Ip)  ThrelfitU  v.   Famhaxty,    19   L.    J., 

|l}.    B*   334 ;  1    L,   M.   k  l\   340.     The 


doubts  thrown  on  this  case  in  Farkinsmt 
V.  Smifh,  31}  L.  J.,  i}.  K  US,  do  not 
apply  to  the  |Mjiiil  for  which  it  ia  liero 
cited,  though  it^  atithoiity  as  a  decision  is 
shakt'n*  See  on  tho  power  of  an  ftrhitriLtor 
to  fdll  in  exi>erta,  men  of  Bciciice  or  valtierH, 
Cakdonmn  R.  Co.  v*  Lockhart,  3  ilacq, 
808,  In  re  (Indcrucood,  nnd  Bedford  and 
Camhridfjf,  R.  Co.,  U  C.  11,  N.  S.  442,  it 
Wtts  held  to  bi;  impro|Mjr  to  employ  th« 
nttnmey  of  mw  of  iho  partiei*  to  assist  in 
dmv/inj(  the  award. 

(q)  R.  V.  liohmm,  6  Q,  B.  637  ;  Re  Phwa, 
6  q.  W.  846. 

{r)  SkrrrdU  y.  North  Staffordshire  R, 
Co.,  5  Kaihv.  Gi«.  177. 

(s)  Cor.  Knight  Bruce,  V,*C,,  affinned 
on  aptveul  by  I^rd  Cottenhani,  C.  JKc 
pitrk  kawlty^  5  KaUw.  Cas,  383  ;  2  De  G. 
Jt  S.  33;  12  Jur.  389, 
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When  awards 
Are  not  set  aside 
upon  motion. 


When  awards 
are  condusiTe 
and  cannot  be 
impeached. 


8.  ByArbUmtion  communication  with  the  parties,  Knight  Bruce,  V.-C,  decided  that 
the  award  could  not  be  set  aside  on  the  ground  that  the  umpire  joined 
in  the  inquiry  before  the  time  for  his  acting  had  arrived  (t).  Unless 
an  award  is  shown  to  be  clearly  defective  and  illegal,  the  Courts  of 
Law  will  not  set  it  aside  upon  motion,  but  will  leave  the  parties  to 
their  ordinary  remedy ;  and  if  the  party  objecting  to  the  award  is  a 
landowner,  whose  lands  the  company  have  taken,  he  may  raise  the 
question  of  illegality  by  bringing  an  action  of  trespass  or  eject- 
ment (u). 

In  another  part  of  this  work  {v)  a  remark  is  made  on  the  apparent 
injustice  of  permitting  all  verdicts  found  by  juries  summoned  under 
the  Consolidation  Act  to  be  conclusive,  whilst  errors  in  fact  or  in 
law,  committed  at  Nisi  Prius,  are  frequently  re-argued  and  corrected 
in  our  Courts.  The  same  remark  is  applicable  to  awards  made  under 
the  Consolidation  Acts.  Numerous  instances  have  occurred  in  which 
parties  aggrieved  have  endeavoured  in  vain  to  obtain  redress  by 
applying  to  the  Courts.  Mistakes  made  by  the  arbitrator  on  matters 
of  law  do  not  generally  invalidate  an  award  (x) :  and,  even  where  the 
decision  of  the  arbitrator  has  been  contrary  to  the  evidence,  there  is 
no  sufficient  ground  afforded  for  setting  aside  the  award  (y),  unless 
collusion,  or,  in  other  words,  fraud,  is  proved.  The  reason  why 
awards  cannot  be  impeached  for  errors  in  fact  or  errors  in  law,  not 
apparent  on  the  face  of  the  award,  seems  to  be  founded  on  the  prin- 
ciple that  arbitrators  are  judges  of  the  parties'  own  choosing  (z).  A 
distinction  on  this  point  seems,  however,  to  exist  in  the  case  of 
awards  made  under  tho  Consolidation  Acts,  because,  as  we  have 
seen,  if  either  of  the  arbitrators  refuse  to  concur  in  the  appointment 
of  an  umpire,  the  Board  of  Trade  are  empowered  to  appoint  him, 
without  any  previous  communication  with  either  of  the  contending 
parties.  There  is,  however,  one  remedy  which  may  be  available  in 
some  instances.  If  it  is  found  that  the  arbitrators  or  umpire  are 
entertaining  a  question  which  they  ought  not  to  entertain,  an  api^li- 
cation  may  be  njade  to  the  Court  or  a  judge  to  revoke  the  submis- 
sion (a) — for  although  the  Lands    Clauses  Act,   s.    25,  enacts   that 


(/)  In  re  Elliott,  2  De  G.  &  S.  17  ;  12 
Jur.  445. 

(t/)  North  Staffordshire  R.  Co.  v.  Lan- 
don,  2  Exch.  285  ;  Savie  v.  fToorf,  2  Exoli. 
244  ;  Wilts,  Somerset  and  U'ajmouth  R, 
Co.  V.  Fvoksy  3  Exch.  728  ;  S.  C.  in  Clian- 
cery,  2  Macn.  &  G.  357.     Sec  also  4  E.  & 

B.  1015. 

(r)  Post,  sect.  4. 

(jr)  In  Hodtjkinson  v.  Fcmxe,  27  L.  J., 

C.  P.  66,  Cockbum,  C.J.,  said— ** It  is 
not  easy  to  reconcile  all  the  cases  as  to 
how  far  the  Court  will  interfere  where  the 
arbitrator  has  made  an  error  either  as  to 


the  law  or  the  facts  of  the  case,  but  the 
current  of  modem  authoiitics  is  to  the 
effect,  that,  unless  it  a]>j>ears  uj)on  the  face 
of  tho  award  that  the  arbitrator  has  i»ro- 
ceeded  upon  some  ground  which  will  not 
in  point  of  law  8uj»port  his  decision,  the 
Court  will  not  interfere." 

[y)  Bradshaw's  Arlntration,  12  Q.  B. 
562  ;  17  L.  J.,  Q.  B.  362. 

(s)  1  Bac.  Abr.,  tit.  Arbitrament,  D.  ; 
Fuller  V.  Fenwick,  3  C.  B.  705. 

(rt)  Faviell  v.  Kastcm  Counties  R.  Co., 
2  Exch.  344  ;  17  L.  J.,  Ex.  223,  297.  See 
Ilodgkinson  v.  Fcmie,  27  L.  J.,  C.  P.  66. 
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neither  party  shall  have  power  to  revoke  the  svih mission,  without  the 
consent  of  the  other,  the  Court  or  a  judge  wouhl  still  have  the  power 
to  iuterfere.  if  it  appeared!  that  arbitrators  or  an  umpire,  appointed 
under  the  acts^  are  about  to  exceed  their  jurisdiction* 

It  has  heen  decided  by  a  Court  of  Appeal  tliat  the  provisions  of 
the  Common  Law  Procedure  Act,  1854,  with  regard  to  seniling 
matters  back  to  the  arbitrator  and  enlarging  time,  apply  to  references 
under  the  Lauds  Clauses  Act  (h)^  and  that  an  arbitrator  nominated 
by  the  parties  under  sect.  25  of  the  Lands  Clauses  Act,  may  state  a 
fij^cial  case  under  sect.  5  of  the  Common  Law  Procedure  Act,  1854- (c), 
for  the  decision  of  the  High  Court,  from  which  decision  an  appeal  lies 
to  the  Court  of  Appeal  (fc). 

Several  instances  of  invalid  awards  are  mentioned  in  other  parts  of 
this  work*  Thus,  we  have  seen  that  an  award  is  bad,  if  the  previous 
notices  are  defective,  so  that  the  interest  of  the  party  in  the  matters 
to  be  adjudicated  upon  is  left  in  doubt  (ii),  or  if  the  lands  valued 
are  diflerent  from  those  which  were  the  subject  of  the  notice  to 
treat  (p). 

But  where  a  deed  of  submission  was  made  between  Li  and  a  rail- 
way company,  and  after  reciting  that  the  company  were  authorized 
to  take  certain  lands,  that  they  had  given  L,  notice  that  they 
required  his  lamls,  and  that  it  w^as  agreed  that  they  should  become 
the  purchasers  thereof  in  the  mode  thereinafter  pointed  out,  it  was 
covenanted  that  it  should  be  referred  to  an  arbitrator  to  determine 
the  value  to  be  paid  for  the  lands  ;  that  tlic  purchase- money  should 
be  paid  within  three  days  after  the  making  of  the  award,  and  "  there- 
upon '*  L.  should  execute  a  conveyance,  *'  subject  to  the  payment  of 
the  amount  of  such  purchase-money  into  the  Court  of  Chancery, 
imder  the  circumstances  and  in  the  manner  provided  for  by  the 
Lands  Clauses  Consoliilation  Act."  And  the  arbitrator  found  the 
value  of  the  land  at  a  certiiin  sum,  and  directed  it  to  be  paid  "within 
three  days  after,"  &c.,  '*  subject,**  &c.  (following  the  words  of  the 
submission),  and  a  rule  having  been  obtained,  calling  upon  the  com- 
pany to  show  cause  why  tliey  sliould  not  pay  the  sum  of  money,  under 
1  &  2  Vict  a  110,  s.  IH,  Wightman,  J.,  decided— L  That,  assuming 
even  that  the  arbitrator  had  exceeded  his  jurisdiction  in  ordering 
the  money  to  be  paid,  tlic  rest  of  the  award  was  good  ;  and  that,  as 
the  award  ascertained  the  amount  of  the  purchase- money  which  the 
company  by  their  deed  of  submission  had  agreed  to  pay,  there  was 


W  Ee  Datf.  Valteu  R,  Co.,  L.  R.,  4  Ch. 
ip4  ;  S8  L.  J.,  th.  417* 
|(«)  Mhod€M  V.  Airedide  Dtainat^t:  Cotn- 
,nisfimers,  h.  IL,  1  a  P.  D.  402  i  35 
L.  T.  4<5  ;  nner^int^  the  decUion  be- low, 
L.  R.,  9  C.  P.  50S ;  43  L  J.,  C.  P.  323. 


{ec)  Bidder Y.  Noi-th  Staffordshin  H  Co., 
h,  K  4  0.  B.  D.  412  ;  43  L.  J.  Q.  R  248; 
40  L,  T.  801  ;  27  W.  R.  540.— C.  A. 

(d)  Ante,  p.  179. 

{f)  Ant^,  pp.  179.  ISO. 
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8.  ByArbUration  sufficient  to  enable  the  Court  to  make  an  order  on  them  to  pay  it. 
2.  That  the  payment  of  the  money  and  the  execution  of  the  convey- 
ance by  L.  were  not  dependent  conditions,  but  that  the  payment  was 
to  precede  the  conveyance,  and  that  it  was,  therefore,  no  answer  to 
the  rule  that  a  conveyance  had  not  been  tendered.  3.  That  it  was 
no  objection  that  it  was  not  shown  that  the  company  had  taken  pos- 
session of  the  land  (/). 

By  a  Canal  Act,  which  incorporated  the  Lands  Clauses  Act,  the 
company  were  authorized  to  take  a  field  called  "  Clayfield,"  held  by 
one  W.,  under  a  lease  from  the  warden  of  All  Souls,  Oxford.  Notice 
to  take  this  field  having  been  given,  and  the  parties  being  unable  to 
agree  as  to  the  terms,  an  arbitrator  was  appointed  under  the  act  to 
settle  the  question  of  disputed  compensation.  The  company  had 
taken  a  portion  of  Clayfield,  but  had  left  the  rest  in  the  possession  of 
W.,  without,  however,  giving  him  any  access  to  it ;  but  they  had 
delivered  to  the  warden  a  grant  of  a  right  of  road  to  that  portion 
which  it  was  stipulated  was  to  enure  for  the  benefit  of  W.  and  his 
tenants,  the  way  so  granted  being  more  commodious  than  before. 
The  arbitrator  awarded  to  W.  a  pecuniary  compensation  in  respect 
of  the  works  of  the  company  and  the  lands  taken  by  them.  An 
application  to  set  aside  the  award  having  been  made,  on  the  grounds 
that  the  arbitrator  had  omitted  to  adjudicate  on  the  right  of  way  to 
Clayfield,  and  that  he  had  not  awarded  damages  for  prospective 
damage  which  might  be  caused  by  floods,  or  apportioned  the  rent  of 
the  leasehold  land,  or  determined  in  what  proportion  the  rent  should 
remain  chargeable:— It  was  decided  that  the  arbitrator  had  acted 
rightly  under  the  Lands  Clauses  Act  in  awarding  a  money  compen- 
sation only,  and  that  he  would  have  exceeded  his  powers  if  he  had 
adjudicated  either  on  the  question  of  the  right  of  way,  or  of  the 
apportionment  of  the  rent ;  also  that  the  award  was  right  in  not 
giving  compensation  for  injuries  which  had  not  actually  arisen  (g). 

Where  an  award  was  made  after  the  company  had  entered  on  the 
lands  under  sect.  85,  and  the  claimant  disputed  the  validity  of  the 
award,  and  refused  to  make  a  title  to  the  lands,  and  was  prosecuting 
an  action  against  the  company  to  have  the  question  as  to  the  award 
determined,  and  the  company,  on  the  refusal  of  the  claimant  to  send 
in  an  abstract  of  title  paid  the  amount  of  compensation  awarded  into 
the  bank,  and  executed  a  deed-poll  under  sects.  7G  and  77,  and  then 
applied  to  have  a  large  sum  of  money  restored  to  them,  which  they 
had  originally  paid  into  Court  in  pursuance  of  sect.  85,  and  this 
application  was  opposed  by  the  claimant,  who   contended   that,   as 


If  claimant  dis- 
putes Rti  award, 
the  company 
may  neverthe- 
less withdraw 
their  deposit 
made  under 
■ect.85. 


(/)  Lindsay  v.  Direct  London  and  Ports- 
mouth K  Co.,  1  L.,  M.  &  P.  529. 


(g)  Re  Ware,  9  Excli. 
Ex.  145. 


395;  23  L.   J., 
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the  award  waa  bad,  the  fund  ought  to  remain  in  Court  until  tho 
respective  rights  of  the  parties  were  determined  ;  Lord  Cottenham,  C, 
said,  that  there  was  not  suHicient  ground  stated  to  him  to  induce  him 
to  refuse  the  applicatioQ  ;  and  he  ordered  the  money  to  be  paid  to 
the  company  (h). 

Where  a  claim  for  purchase-money  and  compensation  was,  by 
agreement  between  the  parties,  referred  to  arbitration,  and  the  owner 
consented  that  the  company  should  enter  on  the  land,  and  an  award 
was  made  by  the  arbitrators,  but  a  dispute  arose  as  to  its  vaHdity, 
and  the  claimant  thereupoo  gave  the  company  a  notice  to  quit  the 
lands,  and  brought  an  ejectment,  it  was  decided  tliat  the  action  would 
not  lie,  for  the  pkintiff  had  no  right  to  revoke  the  consent  which  he 
had  given,  as  to  the  entry  on  t!ie  laud,  and  his  remedy  was  to  proceed 
to  enforce  the  payment  of  the  amount  of  compensation  (i). 

An  award  may  be  enforced  by  an  action  on  the  award.  But  where 
the  action  is  to  recover  compensation  for  land  compulsorily  taken,  the 
execution  of  a  conveyance  of  the  land  is  a  condition  precedent  to  the 
right  to  bring  it  (k).  Or  a  more  summary  remedy  may  be  resorted 
to  under  1  &  2  Vict,  c,  110,  s.  18,  when  the  submission  is  made  a  rule 
of  Court  J  but  it  has  not  been  the  practice  of  the  Courts  to  grant 
appHeations  under  that  statute,  when  any  reasonable  and  well-founded 
doubts  were  raised  as  to  tho  validity  of  the  proceedings  (l).  It  seems 
that  an  attachment  will  not  lie  against  an  incorporated  company,  like 
a  railway  company,  for  non-performance  of  an  award  (//t). 

It  is  a  good  return  to  a  mandamus  commanding  a  company  to  take 
up  an  award,  that  the  claimant's  land  \vm  not  **  injuriously  affected  '* 
within  the  meaning  of  the  Lands  Clauses  Act  (n). 

It  has  been  held  by  the  House  of  Lortls,  that  an  arbitrator  may  be 
called  as  a  witness  in  a  legal  proceeding  to  enforce  his  award.  He 
may  be  asked  questions  as  to  what  passed  before  him.  and  what 
matters  were  presented  to  him  for  consideration,  but  not  as  to  what 
passed  in  his  own  mind  wlicn  exercising  his  discretionary  power  on 
the  matters  submitted  to  him  (o). 

Special  provision  as  to  assessing  compensation  for  land  taken  in 
Ireland  is  made  by  the  Railways  Act  (Ireland),  1851,  14  &  15  Vict. 
c,  70.     By  sect,  3  of  that  act,  the  sections  (except  Hi  and  17)  of  the 


CUimanU  dlt- 
piiiitig  ovirard 
uiay  not  bring 
efecUnt-ut  If 
tlli«y  cf>am?tited 
tit  the  enlrj-  Mil 
tlie  iitnd*. 


Mcwle  of  enfnn 
lug  aji  awATil. 


Eviijionrc  by 
arbltnitor. 


IttEUkHTD. 

Appijintiiieiit  of 
aibdraior  by 
Public  WorltH 
Ci>mmli*aiouerm. 


(A)  Be  jboib,  2  Macn.  k  G.  357.     S«e 
(kte,  p.  266»  u.  (£f)v 

!  («')  hoe  d.  Hiidaon.  t.  Letdn  ami  Brml' 
bfrf  IL  Co.,  20  L.  J.,  Q.  B.  486  ;  15  Jur. 
946;  16Q.  B.  79S. 

{k}  Maid  Lowion  Union  v.  Metropolitan 
n.  Co,,  U  E.,  4  Ex,  309  ;  38  L.  J.,  Kx. 
225. 

(/)  Muclfniie  v,  Slh}*^  and  *^hnnntm  U. 
C'K,  9  C.  B.  250  ;  L.  ami  X  IK*  li.  Co.  y, 
QidVJt-,  5  1),  kh.  685. 


(wi)  Macketi^  T,  SJufo  and  Shannon  E. 
Co.,  9  C.  B.  250  ;  A',  v.  Ledganl,  1  Q.  B. 
619  ;  but  Bfio  Bui.  N.  P.  201  \  II  r.  J^ajst- 
ern  CQUniies  IL  Co.,  IQ  A.  k  E.  567. 

(n)  Mfg.  V,  CamMan  R.  Co,,  L  R.,  4 
Q.  B.  320  ;  38  L.  J.,  Q.  B.  198 ;  20  L.  T. 
437;  17  W.  R.  0(57. 

(rt)  Burdateh  {iJul-e  of)  v.  MdrojHdilan 
BiKifii,  L.  R.,  5  H.  L.  418  ;  41  L.  J.,  Ex. 
137  J  27L.  T,  1. 
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8.  By  Arbitration  Lands  Clauses  Act,  1845,  "  respecting  the  purchase  and  taking  of 
lands  otherwise  than  by  agi-eement,"  are  not  applicable  to  Ireland. 
Compensation  is  determined  by  an  arbitrator  appointed  by  the  Com- 
missioners of  Public  Works,  on  the  application  of  the  company : 
(Sects.  4,  5,  9.)  The  Act  of  1851  was  amended  and  made  perpetual 
in  1860  by  23  &  24?  Vict.  c.  97,  and  further  amended  in  1864  by  27  & 
28  Vict.  c.  71,  and  in  1868  by  31  &  32  Vict.  c.  70.  All  these  acts 
are  printed  in  vol.  II.  of  tliis  work. 

By  sect.  14  of  the  Act  of  1851,  certificates  of  the  amount  awarded 
by  the  arbitrator  are  to  be  delivered  by  the  company  to  the  person 
entitled,  and  by  sect.  21  the  right  to  have  the  certificate  may  be 
enforced  by  application  to  the  Court  of  Chancery  in  Ireland.  In  a 
case  where  a  valuer  made  his  award  after  the  compulsory  powers 
of  the  special  act  had  expired,  it  was  held  by  the  House  of  Lords 
that  the  Court  had  power  to  grant  the  petition  of  the  landowner  that 
the  company  might  be  ordered  to  lodge  the  amount  in  the  Bank  of 
Ireland  (/>). 


4.  By  a  Jury.  4,  Compensation  assessed  by  a  Jury. 

^^^^tolS' ni-  ^^  ^^^  cases  where  purchase-money  or  other  compensation  is  to  be 

■ition.  assessed  by  the  verdict  of  a  jury,  the  company  are  required  to  issue 

' "'    '    their  warrant  under  their  common  seal,  directed  to  the  sheriff,  or, 
if  he  be  interested  (q),  to  the  coroner  of  the  county,  city,  &c.  in  which 
the  lands,  the  subject  of  the  compensation,  are  situate  (r),  whereby 
they  require  him  to  summon  a  jury  to  assess  the  purchase-money  and 
other  compensation.     It  is  not  necessary  to  repeat  the  remarks  which 
have  already  been  made,  as  to  the  necessity  of  proceeding  in  strict 
compliance  with  the  directions  of  the  statute,  in  taking  all  steps  pre- 
liminary to  the  holding  of  the  inquisition.     These  steps  in  ordinary 
cases  are,  first,  a  notice  from  the  company  to  the  owners,  &c.  of  the 
«p«gei74.         lands,  requiring  them   to  treat.*     Secondly,  the  claim  or  reply  of 
t  Page  178.         the   owners,  given  in  conformity  with    the    terms   of   the  notice.t 
Thirdly,  the  notice  from  the  company  of  their  intention  to  issue  a 
X  Page  181.         warrant,  and    a    tender    of  a   sum   of    money   for    compensation. J 
Fourthly,  the  warrant  from  the  company  directed  to  the  sheriff  (s). 
Fifthly,  the  notice  given  by  the  sheriff  to  the  company,  of  the  time 

{p)  Cork  and  Youghal  R.  Co.  y.  ffaryult,  the  sheriff  was  a  shareholder.     H.  v.  L. 

L.  R.,  5  H.  L.  111.  ami  N.  /K.  R.  Co.,  9  L.  T.  423. 

{q)  Where  a  warrant  was  issued  to  the  (r)  If  the  lands  are  situate  in  more  than 

sheriff,  and  it  afterwards  turned  out  that  one  county,  tlie  sheriff  of  each  county  has 

he  was  interested,  the  warrant  and  all  pro-  a  concurrent  jurisdiction,  8  &  9  Vict.  c.  18, 

c^edings  under  it  were  set  aside.     R.  v.  s.  3. 

Sheriff  of  JFarwickshire,  24  L.  T.,  0.  S.  (s)  See  form,  vol.  II.,  tit.  Forms. 
211.    And  a  certiorari  was  granted  where 
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and  place  of  holding  the  inquisition  (t).  Sixthly,  a  similar  notice 
given  by  the  company  to  the  claimant  of  compensation  (u).  And, 
lastly,  the  verdict  and  judgment  (x).  In  addition  to  these  notices,  it 
may  in  some  cases  be  necessary  for  a  claimant  to  give  notice  that  he 
requires  the  companj  to  take  the  whole  of  a  house  or  other  building,*  •  rag^K^ 
or  he  may  give  notice  to  the  company,  that  he  requires  a  .special 
jury  (?/> 

We  have  also  seen  that  in  cases  where  the  claimant  demands  com- 
Fpeasation  under  sect  68,  he  is  required  to  give  notice  to  the  com- 
panj of  the  amount  of  his  claim,  and  he  has  also  the  option  of 
expressing  his  desire  to  have  the  same  assessed  by  a  jury  (z),  and 
the  company  are  required,  under  a  heavy  penalty,  to  issue  their  war- 
rant to  the  sheriff,  and  the  subsequent  proceedings  then  follow  as  in 
ordinary  cases. 

The  following  is  a  summary  of  the  clauses  in  thu  Lands  Clauses  inmiiMtum ana 
Act  relatiug  to   the    subject    now  nnder   consideration.     We   have   i»nH!ia*.Uiigs. 
already  seen  that,  by  sect  SS^f  the  company  must  give  ten  days'  li  aV^!' 
notice  of  their  intention   to  summon  a  jury,  and  in  such  notice  state  t  P««ei8L 
what  sum  tliey  are  willing  to  give  for  the  lands  sought  to  be  pur- 
chased, and  for  damage  (a).     If  this  offer  be  not  accepted,  the  com- 
pany issue  their  warrant  to  tlie  sheriff  of  the  county  in  which  the 
lauds  are  situate  (?>),  requiring  him   to  summon  a  jury  :  (Sects.  39 
40.)     On  receipt  of  the  warrant,  the  sheriff  summons  a  jury  of  twenty- 
^o!ir  qualified  persons,  and  gives  notice  to  the  company  (*:)  of  the  time 
and  place  appointed  for  the  meetiug,  concerning  both  of  which  special 
provisions  are  made  (sect  41)  ;  and  a  like  notice  must  be  given  by 
the  company  to  the  claimant  {d) :  (Sect.  4G,)     A  juryman  cannot  be 
summoned,  without   his    consent  more    than  once  in    every  year: 
(Sect.  57.)      The   sheriff,  under-sheriff,  or   other   legal   competent 
deputy  (e),  presides  at  the  inquiry  (/) ;  and  the  party  claiming  com-  Party  ckiiMing 

11  11  1     ■        -jv  11  111  1-1  duiJjiiMJiiAiiLiott 

penaation  is  to  be  deemed  the  plamtitt,  and  has  all  such  n;:jhts  and  ti>  tw  4.-e!iK^ 
privileges  as  the  plain titi  is  entitled  to  in  trials  ot  actions  at  law  ((/) 
(sect  43) :  and  if  the  party  claiming  compensation  appears  (sect  47), 
a  jury  of  twelve  persons  is  drawn  in  the  usual  manner :  (Sect,  42,) 


{1}  S  k  9  Vict  c.  18,  8.  41.  Sec  form, 
vol.  II.,  tit.  Forms. 

(«)  8  It  9  Vict  c.  18,  s,  46.  See  form, 
vol  IL,  tit  Fonn&, 

(i)Bk9  Vict.  c.  18,  a.  60.  See  (ona, 
VOL  IL,  tit.  Forma, 

iu)  8  &  9  Vict  c.  18y  8.  51.  See  form, 
▼oL  11.,  tit  Forms. 

(2)  See  form,  vol.  IT.,  tit.  Forftis. 

(a)  See  form,  voL  II.,  tit.  Forms, 

(6)  See  form  of  warrant,  vol.  II.,  tit. 
Forms. 

{c)  Seo  form  of  thifi  notice,  voL  IL,  tit 

H.— VuL.  L 


Forms, 

id)  Ibid. 

(e)  How  a  deputy  slionM  sign,  see  Stroud 
V.  W'aUs,  3  D.  At  L  799  ;  H,  r.  Ferkhi,  7 
Q.  B.  165. 

(/)  See  altio  tho  Interpretation  Clutue, 
tit.  Sharif;  IL  v.  Sheffteh  iJ,  Co.,  11  A. 
k  E.  194  ;  1  Roilw.  Can,  537. 

ig)  As  to  tbe  plaintiff's  right  to  begin, 
and  whether  the?  elioritT  hiis  |>ower  to  exa* 
mine  into  the  prolimiuary  matters,  as  to 
notices,  kc,  sec  Tatftor  v,  Clernsoftf  2  Q.  B, 
at  pp.  999,  1019  illC.k  F,  6]0. 
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Special  Jury. 


Casea  on  the 

foregoing 

Bectiont. 


4.  By  a  Jury.  EitliGt  paitj  may  request  the  sheriff  to  summon  witnesses,  or  to  order 
a  view  :  (Sect.  43.)  The  jury  and  witnesses  are  sworn  :  (Sect.  48.) 
And  if  they  or  the  sheriff  neglect  their  duties,  they  arc  liable  to  pay 
certain  penalties,  and  every  penalty  payable  by  a  sheriff  or  juryman 
is  to  be  applied  in  satisfaction  of  the  costs  of  the  inquiry,  so  far  as 
the  same  will  extend  :  (Sects.  44,  45.)  Either  party  may  have  a 
special  jury  Qi)  (sects.  54,  55) ;  and,  by  consent,  more  than  one  inquiry 
may  be  had  before  the  same  special  jury:  (Sect.  56.)  If  the 
claimant  for  compensation  fail  to  appear  at  the  time  appointed  the 
inquiry  is  not  to  be  further  proceeded  in,  but  the  compensation  is  to 
be  ascertained  by  a  surveyor  appointed  by  two  justices :  (Sects. 
47,  59.) 

The  foregoing  are  the  statutory  provisions  which  regulate  the  pre- 
liminary proceedings  before  the  sheriff.     There  are  but  a  few  decisions 

Presiding  officer  touching  this  part  of  our  subject.     As  it  is  a  ijeneral  rule  of  law,  that 

must  not  be  .1  .,..,..,  ,.         /• 

interested.  no  interested  person  can  act  as  a  judge  m  a  judicial  proceeding  (i). 

it  is  a  fatal  error  if  the  sheriff  or  other  presiding  judge  be  interested 
in  the  matter  {k) ;  and  the  39th  and  40th  sections  of  the  act  make 
express  provision  for  the  coroner  or  other  person  supplying  the  place 
of  an  interested  sheriff.  But  any  objection  to  the  competency  of  the 
sheriff,  or  other  presiding  officer,  must,  if  known  (Z),  be  taken  at  the 
hearing  of  the  inquiry  (m).  Thus,  where  an  inquiry  directed  to  the 
sheriff  was  held  before  an  under-sheriff,  who  was  a  shareholder  in  the 
company,  but  it  appeared  that  the  claimant's  attorney  was  informed 
of  that  fact  before  the  inquiry  commenced,  a  certiorari  to  remove  the 
inquisition  was  refused,  on  the  ground  that,  as  no  objection  was  made 
until  the  verdict  had  been  given,  the  claimant  had  waived  any  right 
to  object  (71). 

If  the  under-sheriff  be  interested  in  the  inquiry,  as  by  being  a 
shareholder  in  the  company,  the  warrant  ought  nevertheless  to  be 
directed  to  the  sheriff,  and  he  may  preside  in  person,  or  authorize 
some  other  disinterested  party  to  preside  as  his  deputy  (0).  A  chal- 
lenge to  the  array  is  not  given  by  sects.  54  and  00  (p). 


(h)  The  sheriff  is  bound  to  issue  his  war- 
rant within  twenty-one  days,  under  sect. 
68,  although  claimant  may  give  notice  for 
special  jury,  under  sect.  54.  Glijn  v.  Abcr- 
(liire  R  Co.,  28  L.  J.,  C.  P.  271.  Ar\y 
objection  to  the  jurymen,  on  the  ground 
that  they  are  not  qualified,  must  be  taken 
by  chaUenge  ;  want  of  qualification  is  not 
a  ground  for  setting  aside  the  inquisition. 
Jie  Chelsea  IVatcrworJts  Co.,  10  Exch.  731. 
See  also  Cooling  v.  Great  NorViern  R.  Co., 
15  Q.  a  486. 

(t)  Jl.  V.  Ch4^Uctiham  Paring  Commia- 
sionersy  1  Q.  B.  467 ;  10  L.  J.,  M.  C.  99. 

{k)  See  H.  v.  Manchester,  Sheffield  and 
Lincolnshire  R.  Co,,  36  L.  J.,  Q.  B.  171, 


where  the  interest  of  the  sheriff  was  held 
too  remote. 

{I)  Where  the  interest  of  the  sheriff  was 
not  discovered  till  afterwards,  it  was  held 
that  the  claimant  had  not  waived  his  right 
to  object  by  attending  the  proceedings. 
R.  V.  Sheriff  of  n\irwickshirr,  24  L.  T., 
0.  S.  211  ;  and  see  ante,  p.  253,  n.  {m). 

(7?i)  Corrigal  v.  Lomion  ami  Blackwall 
R.  Co.,  5  M.  &  G.  at  p.  247. 

(n)  Ex  parte  Baddcley,  5  D.  &  L.  675. 

(o)  JVorslcy  v.  South  Devon  R.  Co.,  16 
Q.  15.  539;  20  U  J.,  Q.  B.  254. 

ip)  Per  Coleridge,  J.,  Cooling  v.  Great 
Northern  R.  Co.,  15  Q.  B.  496.  In  the 
same  case  a  pica  to  an  action,  brought  to 
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It  may  be  noticed  here  that,  by  some  of  the  railway  acts  pa^ed  in  coi^^^i^njoft* 
18G4  (tj),  it  was  provided,  that  qiiestion.s  of  disputed  compensation  to 
be  asso.sscd  by  a  jury  in  the  City  of  Loodoii  sbould  be  heard  in  the 
Lord  Mayors  Court;  and  a  similar  provision  appears  in  tlie  Metro- 
politan loner  Circle  Completion  Act,  1874,  37  &  38  Vict.  c.  xcix.,  s,  48. 

Aod  questions  of  disputed  compensation  triable  before  a  jury  may  J^^'l^^H'Sfh 
now  be  tried,  if  a  jndge  so  direct,  in  the  name  manner  as  ordinary  ^^"^■ 
actions.     The  application  to  the  judge  may  be  made  either  by  the 
iCompany  or  the  claimant.     Such  is  the  effect  of  the  very  important 
Iteration  of  procedure    made  by  the  Hegulation  of  Eailvvays  Act, 
18G8,  31  &  32  Vict.  c.  lU),  ss.  41—44.     Sect.  41  is  as  follows  :— 

''Whenever  in  the  cnso  of  any  lands  piircli.'ised  or  taken  otherwise  than  hy    Either  party 
ft]^*einent  fnr  tlie  jHirjiosus  of  any  puMic  railway  any  question  of  cmnp^naation  jIJ5L*^'wha  raa!^^ 
in  respect  ill nreof^  or  miy  qiicBtiijn  of  comi>eiii4ution  in  ivapeet  uf  lantla  inju-   direct  an  imuu 
riouKly  aH'ecttsd  l>3' the  execntiun   of  the  works  of  any  public  railway,  ih  nnder   t^' try  i.tsi!?»  of 
the  proTiaionft  of  the  Liinda  Clauses  Consolidation  Aet,  1845,  t<j  1)0  flcttlod  by   firiiiJ^riJlr'*" 
tiie  verdict  of  a  jury  (r)  empannelled  and  summoned  .is  in  that  act  mentioned,    courts, 
bo  cuuipany  or  the  party  entitled  to  the  cum  pen  station  mny^  at  any  time  before 
he  iusTiiiig  by  the  eonipany  (s)  to  the  slieriff  its  l>y  that  aet  directed,  apply  to  a 
'judge  of  any  one  of  the  superior  Conits  of  comuion  law  at  Westniinster,  who 
»!iall,  if  he  think  fit,  make  an  order  for  trial  of  the  question  in  one  oi  the  supe- 
rior Courts  upon  such  ternn*  and  in  such  manner  as  to  him  shall  seem  fit  ;  and 
the  question  between  the  jjarties  shall  be  st^ited  in  an  issue  to  bo  settled  in  CiOie 
of  ditference  by  the  judge  or  iis  he  shall  direct  :  and  such  issue  may  be  entered 
for  triid  and  tried  accordingly  in  the  same  njanner  as  any  issue  joined  in  an 
or<linaTy'  action,  at  such  place  ;i3  the  judge  shall  direct  :  and  the  prix.'eedinga  in 
resiKjct  of  such  issues  shall  be  under  and  subject  to  the  contrtjl  and  jurisdiction 
of  the  Court  as  in  ordinary  actions  therein,  but  so,  ncverthelesSj  that  the  jury 
shall,  where  the  issue  relates  to  the  vabie  of  lands  tu  be  [*urcha8ed  aud  also  to 
Compensation  claimed  for  injury  done  or  to  be  done  to  lands  held  therewith, 
deliver  their  verdict  seiuirately  in  manner  provided  by  the  40th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845.** 

By  sect.  42,  the  judge *s  order  and  notice  thereof  to  the  claimant  is 
equivalent  to  the  waiiant  to  the  sheriff.  By  sect.  4*j,  the  verdict  of 
the  jury  18  equivalent  to  a  verdict  under  the  Lands  Clauses  Act. 
By  sect,  44,  the  interpretatioti  clause  of  the  Lands  Clauses  Act  is 
made  applicable  to  the  preceding  sections.  The  twenty-one  days 
within  which  by  s,  G8  of  the  Lands  Clauses  Act,  1845,  tho  wanant 
would  have  been  issued,  must  not  have  elapsed  before  a  summons 
under  this  section  is  made  returnable  (ss).  The  time  for  appealing  in 
an  issue  is  the  same  as  in  an  action  (/). 


recover  tlu'  snin  as*^Rsed  by  n  jiiry»  to  the 
efFwt  that  a  juryman  hnd  be  ^n  improperly 
ftubfltituU-d  for  nnotlicr  jurj  urau  pievimaaly 
*woni»  vroH  disnllowotj,  us  being  vexatiouit, 
it  appmriiig  thnt  no  such  objection  had 
l>ct:n  nioiitioried  in  variouii  previous  pro- 
coeflings,  takeu  l>y  the  company  to  mi 
aHitie  the  tnqulHitioii*  Stio  Me  Ckelaea 
lynkriM/rks  tV.^  10  Exch.  731. 

\fj]  The  Ch&ru\g  Cross  RailwAy  Act, 
1801,  27  &  28  Vict.  c.  cxcii.,  b,  7;  Th» 
London,    Chatham    and    Dover    Railway 


(Ni*w  Lim;8)  Act,  1804,  27  &  28  Vict 

(r)  8co  Ke<?t  23  of  the  Lands  Clanftes 
Act»  by  which  the  chdnnint  hnji  a  right  to 
a  jury  in  most  easedt,  if  he  pleaseti. 

(»)  Sk.  Semitic,  the  vvorda  **of  their 
warrant "  ore  omitted  by  miBtakf . 

(jtd)  Tanner  r.  Smndon,  diC,,  11.  C^.,  45 
L.  T.  "im. 

(I)  New  Ritif  Vo,  V.  Midland  R,  Co., 
36  L  T.  ri39. 
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4.  By  a  Jury. 

Proceedings  at 
inquiHition  be- 
fore sherift 

Parcbase-mnney 
and  compensa- 
tion to  lie 
assessed  sepa- 
rately. 

L.  C.  Act,  s.  49. 


Verdict  and 
Judgment. 

Beet  50. 


Inspection. 


Jury  cannot 
inquire  into 
the  right. 


The  following  are  the  clauses  of  the  Lands  Clauses  Act,  1845,  which 
relate  to  the  proceedings  at  the  inquisitions  before  the  sheriflF,  and 
the  subsequent  recording  of  the  verdict  and  judgment. 

Sect.  49  directs,  that  where  the  inquiry  shall  relate  to  the  value  of 
lands  to  be  purchased,  and  also  to  compensation  claimed  for  injury  to 
the  lands  held  therewith,  the  jury  shall  deliver  their  verdict  (it)  sepa- 
rately for  the  »iim  of  money  to  be  paid  for  the  purchase  of  the  lands, 
and  for  the  sum  of  money  to  be  paid  as  compensation  for  the  damage, 
to  be  sustained  by  reason  of  the  severing  of  the  lands  taken  from  other 
lands  of  the  same  owner,  or  otherwise  inj  uriously  affecting  such  lands  (u). 

By  sect.  50,  the  sheriff  before  whom  the  inquiry  (x)  is  held  is  to  give 
judgment  for  the  purchase -money  or  compensation  assessed,  and  the 
verdict  and  judgment  are  to  be  signed  by  the  sheriff,  and  kept  (y) 
by  the  clerk  of  the  peace  among  the  records  of  the  quarter  sessions  of 
the  county  in  which  the  lands  arc  situate  ;  and  all  persons  may  inspect 
the  said  verdicts  and  judgments,  and  take  copies  or  extracts. 

There  was  for  a  long  time  considerable  doubt  upon  the  question 
whether  or  not  the  jury  have  power  to  inquire  into  the  right  or  title 
of  the  claimant  to  compensation.  In  1854,  however,  a  majority  of 
the  judges  of  the  Court  of  Queen's  Bench  decided,  in  R,  v.  L,  and 
-A^  W.  jR.  Co.  (z),  that  they  have  not  any  such  power,  but  must  assume 
that  the  claimant  is  entitled  to  compensation,  and  assess  the  damages 
upon  that  assumption.  And,  in  1857,  the  Court  of  Exchequer 
decided  Chapman  v.  Monmouthshire  R.  Co.  (a),  in  accordance  with 
the  decision  of  the  Queen's  Bench,  as  indeed  they  were  bound  to  do. 
But  in  the  former  case,  Erie,  J.,  expressed  an  opinion,  that  the  jury 
had  jurisdiction  to  try  the  right  as  incidental  to  the  question  of 


(U)  These  words  are  directory  only,  and 
enable  the  company,  or  the  claimant,  at 
the  meeting,  to  call  upon  the  sheritV  to 
keep  the  evidence  distinct,  and  to  re<iiiire 
tlic  jury  to  find  a  sej^arute  sum  in  re«pect 
of  each  claim.  Corriqal  v.  London  and 
Blackvoall  R.  Co.,  6  Man.  &  G.  at  p.  249  ; 
He  London  and  Greenwich  li.  Co.,  2  Ad.  & 
E.  678  ;  1  Harr.  &  W.  81  ;  4  Nev.  k  Man. 
450  ;  Jl.  V.  Sheffield  R.  Co.,  11  A.  &  K. 
194  ;  Bradshaw's  Arbitration,  12  Q.  B. 
662;  17  L.  J.,  Q.  B.  362. 

(m)  Seei2^  Ware,  9  Exch.  395.  When  com- 
]>ensatiou  is  assessed  under  a  statute,  which 
re(|uires  to  ascertain  the  amount  of  com- 
pensation to  bo  paid  for  lands,  and  in  re- 
spect of  other  damage  separately,  it  is  the 
duty  of  the  company,  and  not  of  tlie  claim- 
ant, to  see  that  the  verdict  and  judgment  is 
proi)erly  drown  up.  Re  Ijondon  arid  Green' 
tcich  R.  Co.,  ubi  supra. 

{jc)  In  Taylor  v.  Clemsnn,  2  Q.  B.  at 
p.  1028,  Manle,  J.,  suggested  that  an  in- 
quibition,  like  a  conviction,  may  be  drawn 
up  at  any  time.     The  inquisition  should 


1)0  signed  in  the  name  of  the  sheriff, 
although  the  inquiry  bo  held  before  the 
uudor-shcrilT.  Stroud  v.  Watts,  3  D.  &  L. 
799  ;  15  L.  J.,  C.  P.  196  ;  /i.  v.  Perkin, 
7  Q.  B.  165.  Where  a  railway  comjiany 
relied  ujwn  a  verdict,  whereby  compensa- 
tion was  assessed  for  lands  taken  by  them, 
in  answer  to  an  action  of  trespass  ;  and  it 
appeared  that  the  inquisition  had  never 
been  recorded,  parol  evidence  was  allowed 
to  be  given  of  the  finding  of  the  jury. 
Manning  v.  Eastern  Counties  R.  Co.,  12 
iM.  &  W.  237. 

{y)  If  the  proceedings  have  been  irregu- 
lar, prohibition  does  not  lie  to  prevent  the 
verdict  and  j  udgment  from  being  inrolled. 
The  proi)er  course  is  to  quasb  them  by  cer- 
tiorari. Vhahot  V.  Lord  Mor2>€th,  15  Q.  B. 
446;  19  L.  J.,  Q.  B.  377. 

(2)  3  K.  &  B.  443.  The  judgments  in 
this  case  contain  an  elaborate  review  of  all 
the  j>revious  decisions,  but  they  are  too 
long  for  insertion  here. 

(rt)  27  L.  J.,  Ex.  97  ;  2  H.  &  N.  267. 
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amount  of  compensation ;  and  upon  the  trial  of  tbe  latter  case 
Willes,  J.,  stated  that  he  adopted  the  views  of  Erie,  J,  In  1863, 
however,  the  Court  of  Queen  s  Bench  upheld  their  previous  deci- 
sion (6).  Until,  therefore,  the  question  is  carried  to  a  Court  of  Error, 
it  must  bo  considered  as  settled  for  all  practical  purposes,  that  the 
jury  have  no  power  to  inquire  into  the  rhjht. 

But  although  the  judges  in  it.  y,  L.  and  iV,  IF.  R.  Co,  differed 
upon  the  above  point,  they  all  concurred  in  another  point,  viz.,  in 
approviug  of  a  former  decision  (c),  in  which  it  had  bijen  held,  that,  if 
the  jury  find  the  damage  nominal  or  infinitesimally  small^  they  may 
find  tlie  amount  of  compensation  niL 

If  the  right  to  compensation  is  dented,  the  question  must  he  tried  in 
an  action  for  the  amount  assessed  upon  a  traverse  of  the  right  (cf).  But 
in  such  an  action  the  quantum  of  damages  cannot  be  disputed  (e). 

And  it  seems  also  to  be  settled  law  (/),  tliat  the  sheriff  and  jury 
have  no  right  to  inquire  into  the  preliminary  matters  which  precede 
the  issuing  of  the  warrant  to  the  sheriff.  The  duty  of  the  jury  is 
to  proceed  to  assess  the  value  of,  and  the  injury  done  to,  the  lands 
mentioned  in  the  warrant,  and  if  the  warrant  refers  to  lands  w^hich 
the  company  have  not  duly  treated  for,  in  pursuance  of  the  statutory 
directions,  the  inquisition  will  be  a  nullity,  and  no  title  to  the  lands 
can  be  conferred  thereby  ([/), 

fThe  compensation  assessed  in  ordinary  cases  is  in  respect  of  the 
value  of  the  lands  purchased,  taking  into  account  the  damage  done 
by  the  severance,  and  the  amount  of  all  injury  done  or  tr)  be  done  to 
the  lands  held  therewith,  which  is  apparent  and  capable  of  being 
tecertained  and  estimated  at  the  time  when  the  couipensation  is 
Awarded.* 
And  if  interest  be  not  given  by  the  jury,  the  claimant  has  no 
redress  from  the  Court.  In  a  case  where  a  jury  found  that  the 
claimant  had  been  entitled  to  the  sum  awarded  twelve  years  previous 
to  the  inquisition,  and  said  nothing  as  to  the  interest,  the  Court  of 
Session  in  Scothmd  added  twelve  years  interest  to  the  sum  awarded, 
but  the  House  of  Lords  set  aside  the  order  (A). 


Jnry  may  awtird 
nil. 


nor  jury  luciy 

|>n'1hiMiii4ry  «mi- 
tiC4Mi  Imt'c  1«eii 
given. 


Conipi'ii^tttiun  is 

laiuablc  Mt  ifiiie 
of  iiiquLfiilioii, 


•  Pagt23a. 
Interest. 


I 


{h)  R  V,  MitrajMhtdn  H.  Co.,  82  L.  J., 
Q.  B.  MJ  ;  8  L.  T.  663  ;  S.  C,  noniine 
Mnrrock*  v,  Mr/roptAUan  A\  Co.,  4  li  & 
S»  315.  See  aUn  Barber  v.  Noftiitffham 
ttnd  Umnihuv^  11  Co.,  33  Ij.  J,,  Q.  B. 
193. 

(e)  J?.  V.  LctnmsUr  and  Pr^Mon  R  Co,, 
6  Q.  B.  76&.  Sea  aUo  Bradby  v.  South- 
ampU^n  Local  Board  of  Health,  4  £.  &  B. 
lOH. 

id)  Chnpman  v»  Monfiwuth shire  JL  Co., 
abi  SQpra  -,  Bead  t,  Vict(ma  Stjtiion  aitd 
Pimlico  R.  Co,,  32  L.  J,,  Ex.  167  ;  1  \h 


k  C.  826 ;  Sarbitr  r.  XotHngham  awl 
GmtUkam  /?,  Co.,  ubi  sn|)ra»  8ee  aUo 
jiote,  p.  19V>. 

(c)  Morthner  v,  Soutft  Watts  R^  Cot 
23  L.  J.,  Q.  B.  129  ;  1  E.  &  E.  375 ; 
Barber  v.  NoUingham,  <fcc.  R*  Co.,  ubi 
Aupra. 

{/)  Taylw  V.  Cleinson,  2  Q.  B.  at  p. 
1)99  ;  11  CI.  k  F.  at  p.  651. 

(rt)  thttkrv.  CiHike,  13  Q.  B.  148. 

(i)  Cahdoiiititi  R.  Co.  V.  Carmicheul, 
L.  R.,  2Sc.  App.  56, 


278 


CHAP.   VI.— MODE   OF  ASSESSING  COMPENSATION. 


4.  By  a  Jury. 

The  form  of  the 
inquisitioa. 


Taylor  v. 
C'(mion. 


Jmlgment  of  the 
HouHe  of  liords 
in  Taylor  v. 
Cltmaon. 


With  respect  to  the  form  of  the  inquisition,  it  has  been  said,  that, 
inasmuch  as  there  is  to  be  an  extraordinary  jurisdiction  exercised  by 
the  sheriff,  everything  which  is  made  preliminary  by  the  act  of  Par- 
liament ought  to  be  set  out  on  the  face  of  the  inquisition  (i).  But 
recent  decisions  have  not  supported  this  doctrine. 

This  question,  as  to  the  necessity  of  showing  jurisdiction  on  the 
inquisition,  was  discussed  at  great  length  in  Taylor  v.  Clenison  in 
the  Exchequer  Chamber  (k) ;  and  all  the  authorities  on  the  subject 
will  there  be  found  collected  and  ai-ranged  in  admirable  order.  The 
Court,  in  delivering  the  judgment,  said, — 

"  The  authority  given  by  the  statute  to  the  railway  company  to  take  the  lands 
of  individuals  for  the  purposes  of  the  act,  where  it  is  exercised  adversely,  and  not 
by  consent,  is  undoubtedly  an  authority  to  be  carried  into  effect  by  means  un- 
known to  the  common  law.  And  it  is,  therefore,  contended,  on  the  part  of  the 
plaintiff,  that  the  same  rule  will  apply  to  these  proceedings  which  is  held  to  apply 
to  all  other  inferior  jurisdictions,  that,  unless  sufficient  appears  upon  the  face  of 
the  proceedings  themselves  to  show  that  the  jurisdiction  exists,  such  proceedings 
are  altogether  void.  Admitting  such  to  be  the  rule  of  law,  and  not  further 
relying  on  the  special  finding  by  the  jury,  that  all  which  was  necessary  to  give 
jurisdiction  under  the  statute  did  really  and  in  fact  take  place,  than  to  observe 
that  the  whole  objection  is  confined  to  the  face  of  the  proceedings  themselves, 
the  question  is,  whether,  either  expressly  or  by  necessary  intendment,  the  pro- 
ceedings do  of  themselves  show  that  they  were  warranted  by  the  statute.  And 
we  are  of  opinion  that,  upon  fair  and  necessary  intendment,  the  jurisdiction 
appears  upon  the  proceedings  tliemselves.'' 

The  Exchequer  Chamber  accordingly  decided,  that,  when  the 
warrant  to  the  sheriff  was  annexed  to  the  inquisition,  they  might  be 
considered  as  one  entire  proceeding ;  and  any  deficiency  existing  in 
one  document  might  be  aided  by  reference  to  the  other ;  and  that, 
inasmuch  as  no  particular  form  was  prescribed  by  the  statute,  it  was 
suflScient  if  the  jurisdiction  substantially  appeared  upon  the  face  of 
the  documents,  or  might  be  inferred  therefrom  (/). 

But  when  this  case  was  taken  to  the  House  of  Lords  (»i),  the  argu- 
ments took  a  wider  range,  and  two  principal  objections  were  urged 
against  the  validity  of  the  inquisition,  i.  e.,  first,  that  it  did  not  appear 
on  the  warrant  or  inquisition,  that  the  parties  had  disagreed  as  to 
the  sum  to  be  paid  as  compensation  ;  and,  secondly,  that  it  nowhere 
appeared  that  notice  of  the  proceedings  before  the  jury  had  been 
previously  given,  in  pursuance  of  the  statute,  and  that  consequently 
no  jurisdiction  whatever  appeared.     These  objections  were  both  over- 


(i)  Per  Lord  Wcnsleydale,  iu  Dor.  d. 
Pa}fne  v.  Bristol  and  Exeter  11.  Co.^  6  M. 
A  W.  at  p.  339.  See  also  It,  v.  Bagshau\ 
7  T.  K.  363  ;  R.  v.  Mayor  of  Liv€ri>ool,  4 
Burr.  2244  ;  K.  v.  Trustees  of  Norwich 
Roads,  5  A.  &  E.  563  ;  1  N.  &  P.  32  ;  /?. 
V.  South  Holland  Drainage,  8  A.  &  £.  429  ; 


R.  V.  Croke,  1  Cowp.  26  ;  A*,  v.  Manning, 
1  Hiirr.  377. 

ilc)  Taylor  v.  Clemson,  2  Q.  B.  978  ;  2 
Gale  &  D.  34*). 

(/)  Ibid. 

(m)  Taylor  v.  Clemson,  11  CI.  &  Fin. 
610. 
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ruled  by  tlie  House  of  Lords,  and  Lord  Cotteidiam's  judgment  clearly 
expresses  the  grounds  of  this  important  decision. 
His  lordship  said, — 

**  If  the  arguments  of  the  plaintiff  be  well  fonndedj  tJie  railway  company   u^M  ctnitm- 
■  acqtiired  no  title  to  the  lands  in  question  ;  and  that,  not  from  any  omisaion  of   iiTrnyhr  v!"''" 
fhjit  the  act  re<iiiired  th&m  to  do  fur  tlie  puri)ose  of  acc|niring  a  title^  but  fivnu  a   ^^*"**^'** 
defect  in  the  form  of  tlie  inquisition  by  wliich  the  value  of  the  lands  were  assessedt 
'  the  objection  bo  fatal  to  the  title  of  the  company  to  those  bmda,  there  mn  be 
no  doubt  but  that  similar  objections  will  be  found  to  apply  to  very  many  titles 
derived  under  the  various  acta  of  Parliament  which  have,  of  late  years,  been  in 
operation  for  tlie  carry ing^  on  of  public  works, 

*^The  special  verdict  finds,  that  everjtliing  was  done  wliich  the  act  reqntred 
for  the  protection  of  the  owner  of  tiie  property  :  the  qmistion,  tliereforcj  is  purely 
ae  of  form,  which,  if  successful,  would  be  destructive  of  the  real  merits  of  the 
roftse.  This  (although  no  reason  for  departing  from  any  established  rule)  may 
jiroperly  be  taken  into  consideration,  if  the  case  do  not  fall  within  the  principle 
of  decided  authorities. 

**The  first  objection  to  the  title  of  the  company  is,  that  the  inquisition,  ascer* 
taining  the  amount  of  the  purchase-money,  does  not  show  that  there  was  any 
authority  under  the  act  for  such  proceeding  ;  that  is,  that  it  docs  not  allege  that 
the  parties  had  not  previously  agreed  upon  such  ameunt  :  for  the  alvsence  of  an 
agreement  for  that  purpose  w  as  ail  that  the  act  required  to  justify  the  warrant,  and 
to  give  jurisdiction  to  the  sheriff  and  jiu'y.  Kow  the  warrant,  which  was  referred 
to,  and  annexed  to  the  inquisition,  requii'ed  the  sheriff  to  impannol  and  swear  a 
jury  for  the  purpose  of  inquiring,  twsessing,  and  giving  a  verdict  for  tlie  sum  of 
muncy  to  be  paid  :  and  by  the  inquisition,  taken  in  pursuance  i>f  this  warrant, 
the  jury  find,  assess  and  give  their  verdict  for  a  sum  of  money  to  be  paid  for  the 
purchase  of  the  premises,  by  the  said  act  of  Parliament  authorized  to  bo  taken 
by  tlie  said  company  ;  and  the  sheriff  thereupon  pronounces  and  gives  judgment 
for  such  purchase -money,  according  to  the  directions  of  the  act.  It  certainly 
does  not,  in  terms,  negative  the  fact  of  tlie  parties  having  previously  agreed  upon 
the  amount  ot  the  purchase-money,  but  it  states  that  which  is  utterly  inconsistent 
with  any  such  fact.  If  the  amount  of  the  purchase-money  had  been  previously 
agreed  upon,  the  jury  could  not  have  assessed,  and  the  sheriff  could  not  have 
adjudged,  the  amount  of  such  purchase- money.  Whatever  form  might  have  been 
gone  throughj  the  amount  of  purchase-money  would  have  been  that  whiiih  had 
been  adjudicated  upon.  It  will  not  be  found,  upon  an  examination  of  the  cases, 
that  any  inqtiisition  has  been  held  defective  for  not  alleging  a  fact  necessarily 
bu plied  from  those  which  are  alleged  ;  and  if  that  be  so,  there  cannot  be  any 
ground  for  doing  so  for  the  first  time  in  the  present  instance.  This  was  the 
ground  upon  which  the  judges  in  the  Exchequer  Chamber  held  the  proceeding 
to  be  free  from  objection  upon  tliis  poiixt,  ond  which  was  befttre  them,  and  now 
is  suthcient  to  dispose  of  the  first  objection  raised.  Had  this  not  been  so,  it 
would  have  been  proper  to  consider  whether  it  can  be  necessarj",  in  ajiy 
case,  that  tliere  shoidd  be,  on  the  proceedings,  avennents  of  facts  into  which  the 
parties  had  no  authority  to  inquire  ;  and  of  which,  therefore,  they  could  have 
no  judicial  knowledge.'* 

Lord  Cottenham  then  described  the  effect  of  the  decided  cases 
(many  of  which  are  cited  ante,  p,  278,  note  (i) ),  and  proceeded  as 
follows : — 
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4.  By  a  Jury,  i<  j  ij^ve  now  examined  all  the  cases  which  have  been  relied  upon  on  either 
side,  and  the  result  appears  to  be,  1st  That  if  it  be  necessary  that  the  inquisition 
should  state  the  absence  of  an  agreement  between  the  parties,  what  appears  upon 
the  present  inquisition  was,  in  R.  v.  Swatisea  Harbour  (h),  decided  to  be  sufficient, 
and  in  R.  v.  Croke  (o),  was  assumed  to  be  so,  from  the  objection  not  having  been 
taken  ;  2nd.  That^  except,  in  what  fell  from  Lord  Mansfield  in  the  latter  case,  and 
from  Lord  Denman  in  12.  v.  Committeemen  of  the  South  Holland  Drainage  (p), 
there  does  not  appear  to  be  any  authority  for  holding  that  the  inquisition  or 
other  proceeding  need  state  any  matter  not  cognizable  by  the  authority  whence 
such  proceedings  emanate,  and  all  reasoning  appears  to  bo  against  any  such  rule. 
The  instances  referred  to  by  Lord  Abinger  {q),  in  the  Court  below,  prove  that 
such  preliminary  matters  were  not  cognizable  by  the  sheriff  and  jury,  and  could 
not  be  the  subject  of  proof  before  them.  How,  then,  can  it  be  necessary  or 
proper  that  tlieir  inquisition  should  state  facts,  of  which  they  could  not  have 
received  any  proof,  particularly  when,  by  the  138th  section  of  the  act,  and  the 
authority  of  Baitton  v.  Carcw  (r),  such  statement  would  have  been  conclusive  ? 

*'  A  second  objection  was  raised  in  argument  in  this  House,  which  I  do  not 
see  noticed  in  the  report  of  the  case  before  the  Exchequer  Chamber,  and  that  is 
the  want  of  any  statement  as  to  notice  of  the  proceeding  before  the  jury,  as 
required  by  the  138th  section.  This,  if  not  removed  by  the  observations  before 
made,  will  be  answered  by  the  case  of  Doe  d.  Payne  v.  Bristol  R.  Co.  («),  which 
decided,  that  what  was  made  necessary  by  way  of  proviso  in  the  act  need  not  be 
alleged  in  the  proceeding  ;  but  the  want  of  it  was  to  be  brought  forward  by  the 
objecting  party.     The  affidavits  show  that  no  such  case  exists  in  point  of  fact." 


OttUr  r.  Conke. 

The  warrant  and 
Inquisition  held 
good,  althongh 
they  did  not 
recite  the  pre- 
Tioa<i  proceed- 
ings. 


Recital  of  pro- 
oeedinga  in 
inqoiaition 
unneceasary. 


This  case  was  followed  by  Ostler  v.  Cooke  (t).  There,  commis- 
sioners under  a  drainage  act,  containing  compulsory  powers  for  taking 
lands  similar  to  those  in  the  Lands  Clauses  Consolidation  Act,  caused 
a  notice  to  be  given  to  the  landowner,  which  duly  stated  the  parti- 
culars of  the  land  required,  but  the  warrant  subsequently  issued  to 
the  sheriff,  requiring  him  to  summon  a  jury,  merely  described  the  land 
as  "three  acres,  twelve  roods  and  twenty  perches  of  land  in  the 
parish  of  B.,"  which  were  required  for  the  purposes  of  the  act,  with- 
out referring  to  the  notice  previously  given  in  pursuance  of  the  acts ; 
and  in  the  inquisition,  the  money  was  awarded  *'  for  the  purchase  of 
three  acres,  twelve  roods  and  twenty  perches  of  land,"  following  the 
description  of  the  land  contained  in  the  warrant.  An  action  of 
trespass  was  brought  to  try  the  validity  of  this  inquisition,  and  it 
was  objected  that  the  warrant  and  inquisition  ought  to  have  referred 
to  the  notice  to  treat,  or  at  all  events  to  have  given  the  description 
and  particulars  of  the  land  required,  otherwise  the  warrant  might 
apply  to  any  land  of  the  claimant,  within  the  district.  The  Court, 
however,  held  that  the  proceedings  were  not  irregular,  and  said,  that 
by  the  act  the  jury  were  only  to  inquire  into  the  amount  of  the  com- 


(n)  8  A.  &  E.  439. 
(o)  1  Cowp.  26. 
tp)  8  A.  &  E.  429. 
(q)   2  Q.  B.  at  p.  999. 


(r)  3  B.  &  C.  649. 
(5)  6  M.  &  W.  320,  ante,  p.  278. 
(0  13  Q.  B.  143  ;  18  L.  J.,  Q.  B.  185 ; 
13  Jur.  583. 
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peDsation  to  be  awarded  for  the  land  require],  and  the  judgmcn:  was 
for  the  money  awarded,  and  not  for  the  land.  If  the  commissioners 
should  give  evidence  of  the  value  of  other  land  than  tliat  mentioned 
and  described  in  their  notice,  the  proceeding  would  be  void,  and  they 
would  have  no  power  to  enter  upon  any  land  of  the  plaintiff.  The 
Court  observed,  that  there  was  no  question  as  to  the  identity  of  the 
land,  as  evidence  of  value  was  given  on  both  siJe>,  auJ  there  was  a 
view;  and  neither  by  the  terms  of  the  act  nor  by  any  ltltij  r.tl  rule 
of  law  was  it  necessaiy  that  the  notice  should  be  r^ferre  1  to.  ur  any 
particular  description  of  the  land  given  in  the  warniiit,  to  jjfive  juris- 
diction to  the  sheriff  and  the  jury.  The  Court  added,  *'  The  case  of 
Taylor  v.  Clemaon^  in  the  Exchequer  Chamber,  and  afterwards  in  the 
House  of  Ijords,  was  cited  on  both  sides,  upon  the  argument,  but  tlie 
judgments  in  that  case,  and  particularly  that  in  the  House  of  LonU 
appear  to  us  to  be  in  accordance  with  our  view  of  the  present  case.' 
A  writ  of  error  was  afterwards  brought  in  the  Exchequer  Chamber, 
but  that  Court  affirmed  the  judgment  in  the  Court  below,  iu  the 
*  following  terms  (u)  : — 

''  Tho  question  is,  whether  the  warrant  and  inquisition  ought  to  have  con- 
tained, on  their  faces,  a  particular  description  of  the  lands  which  were  Tahicd 
by  the  jury.  It  certainly  would  have  been  more  convenient  if  they  had  so  p;ir- 
ticalarized  them,  but  the  proceedings  are  not  void  because  they  have  not  done  so. 
The  effect  of  the  inquisition  is  not  to  make  a  parliamentary  conveyance  of  the 
lands,  but  only  to  estimate  the  amount  to  be  paid  by  the  commissioners,  before 
thoy  make  an  entry  on  the  premises  required  by  the  notice  ;  and,  as  soon  as  that 
amount  is  tendered  to  the  landowner,  the  commissioners  are  at  liberty  to  enter 
on  the  lands.  If  no  title  be  made  out  to  the  land,  the  amount  of  compensatit^n 
may  be  deposited  in  the  Bank,  under  the  section  in  the  act.  If  evidence  had 
been  given  before  the  jury,  as  to  any  other  land  than  that  to  whicli  tlie  notice 
applied,  the  inquisition  would  have  been  irregular,  and  might  have  been  set 
aside.  But  here  the  notice  given  to  the  plaintiflf  by  the  defendants  described  tlio 
predse  quantity  of  the  land  they  required,  with  all  re<|uisite  jiarticularity,  and 
no  question  was  made  as  to  the  identity  of  the  land.'' 

But,  notwithstanding  these  decisions,  it  may  perhaps  be  at  least 
unobjectionable  to  show,  on  tho  face  of  the  proceedings,  a  description 
of  the  lands  taken,  and  that  the  proper  notices  wore  given  by  the 
parties  upon  whose  application  the  warrant  to  the  sheriff  was 
issued  (x). 

The  cases  also  show  that  it  is  no  objection,  that  it  does  not  appear,  Rpciuiof 
on  the  inquisition,  that  the  whole  of  the  capital  had  been  subscribed  "pfua  ut 

ccssAry. 

for,  although,  by  the  terms  of  the  statute,  the  compulsory  powers  to 

(m)  OsUer  v.  (700^,22  L.  J.,  Q.  K.  71 ;  demands  tho  compen»ation  originates  tho 

18  Q.  B.  831.  proceedings  under  8  &  9  Vint.  c.  18,  a.  68 

(x)  See    tho  form  of   tho    inquisition,  (see  ante,  p.  195),  it  will  ho  easy  to  adapt 

vol.  II.,  tit.  Forms.     If  tho  pirty  who  the  forni  to  the  facts  of  such  a  case. 
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4.  ByaJury.  (^^q  lands  could  not  be  resorted  to  until  such  a  subscription  was 
made  (y).  Nor  need  it  appear  that  a  certificate  of  two  justices  had 
been  obtained,  to  certify  that  an  erroneous  description  of  lands  in  the 
book  of  reference  proceeded  from  mistake  (0).  Nor  need  it  appear 
who  is  to  pay  the  costs  of  the  inquiry  (a).  These  decisions  are  in 
accordance  with  the  doctrine  which  was  subsequently  laid  down  in 
the  cases  already  referred  to. 


We  may  now  proceed  to  inquire  what  remedies  exist,  in  cases  where 
the  proceedings  before  the  sheriff  and  jury  have  been  erroneous,  or 
objectionable  to  either  of  the  parties  interested  in  the  inquiry. 

When  certiorari        The  act  provides,  that  "  no  proceeiling  shall  be  quashed  or  vacated 

m^iuSiUon?^*  for  waut  of  form,  or  be  removed  by  certiorari  or  otherwise,  into  any 
of  the  superior  Courts  (6).     But  although  the  certiorari  is  thus  taken 

It  lies  if  the        away  (c),  the  Courts  will  interfere,  if  it  clearly  appears  that  the  pro- 

Ict  bevJmd  Sir  cccding  has  related  to  some  matter,  over  which  the  sheriff  had  no 
jurisdiction  whatever;  or  if  the  proceeding  itself  is  impeached  as 
being  invalid,  on  the  ground  of  malversation  (d),  or  that  the  sheriff 

Time  for  apply,    was  interested  (e).    A  certiorari  ought  to  be  applied  for  promptly. 

j^forcertTo-  ^Tj^efg  there  was  an  application  for  a  certiorari  on  the  ground  that 
the  jury  had  taken  into  account  mattei*s  which  were  not  legally  the 
subject  of  compensation,  but  the  applicants  had  allowed  five  months 
to  expire  without  objection,  and  had  paid  costs,  and  taken  various 
other  steps  upon  the  footing  that  they  were  valid,  the  Court,  in 
exercise  of  its  discretion  (/),  refused  such  application,  and  intimated 
also  that  as  a  general  rule  the  writ  ought  not  to  be  granted  after  the 
expiration  of  the  time  allowed  for  setting  aside  an  award  (g). 

R.  V.  Bristol  and  The  caso  of  R,  v.  Bristol  and  Exeter  R,  Co.  Qi)  may  appear,  at 
fii*st  sight,  to  break  in  upon  this  rule.  There  a  certiorari  was  applied 
for  to  quash  an  inquisition,  and  one  of  the  objections  relied  upon 
was,  that  the  lands  taken  by  a  railway  company,  and  for  which  the 

(y)  Doe  d.  Payne  v.  Bristol  and  Eretcr  3  D.  &  L.  101  ;  13  Q.  B.  484. 

R.  Co.,  6  Mee.  &  W.  320  ;  S.  6'.,  2  Kailw.  {d)  SeeJi.  v.  ChclUnham  Conimi^oncrs, 

Gas.  75.  1    Q.    B.    467  ;    SoiUh    Wales   R.    Co.    v. 

(2)  Taylor  v.    Clcmson,   2   Q.   B.   978;  Hicfiards,  18  L.  J.,  Q.   B.  310  ;  Penny  v. 

S.  a,  2  Gale  &  I).  346.  South  Eastern  Ji.  Co.,  26  L.  J.,  Q,  B.  225. 

(a)  See  post,  p.  293.  (e)  Ji.'y.  L.  ami  N.  W.  Ji.  Co.,  9  L.  T. 

(6)  8  &  9  Vict.  c.  18,  8.   145  ;  8  &  9  423. 

Vict.  c.  20,  8.  156.     A  wnt  of  certiorari  (/)  Sec  Jle^.  v.  Smith  Holland  Drainage 

always  lies  at    common    law   to   remove  Committee^  8  A.  &  K.  429. 

judicial    proceedings.      i2.     v.    Abcrdare  {f/)  licy.  v.  Sheward,  L.  K.,  5  Q.  B.  D. 

Canal  Co.,  19  L.  J.,  Q.  B.  251  ;  14  Q.  B.  329  ;  49  L.  J.,  Q.  B.  329  ;  42  L.  T.  363  ; 

854.  28  W.  R.  506— air.  by  C.  A.,  49  L.  J., 

(c)  It  has  been  decided  tbat  this  clause  Q.  B.  716  ;  9  Q.  B.  D.  741. 

is  applicable  to  inquisitions.     B.  v.  Sh4i/'  (A)  11  A.  &  E.  202,  n.  ;  2  Railw.  Gas. 

field  Ji.  Co.,  11  A.  &  E.  194.     See  also  Jt.  99. 
V.  Justices  of  Lindscy^  14  L.  J.,  M.  G.  151  ; 


SxeterlLCo. 
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jury  were  sumraoiiod  to  assess  compensatiuu,  were  situate  more  than 
one  hundrctl  yards  beyond  the  line  of  deviation,  It  was  cod  tended, 
in  support  of  tlie  writ,  that,  althongb  the  certiorari  was  taken  away 
by  the  special  act,  yet,  as  the  proceedings  were  altogether  illegal,  and 
there  was  a  total  want  of  jarisdicfcioo,  tlie  certiorari  would  lie.  On 
the  other  hand,  it  was  contended,  that,  if  the  proceedings  were  merely 
null^  the  certiorari  was  unnecessary,  auJ  the  paities  entering  would 
be  liable  iu  trespass. 

The  Court  of  Queen*s  Bench  refused  to  grant  tho  certiorari ;  and 
it  appears  that  the  learned  judges  adopted  the  argument  urged  by 
the  counsel  for  the  defendants.     Littledale,  J.,  observes, — 

"  The  parties  apply in;|  arc  not  witliout  remedy^  for  they  may  bring  trespass, 
if  tho  proceedings  are  void.  It  is  argtiud  that  there  will  be  a  prima  facio  juatifi- 
catioit,  a  thi  praceiscUngs  be  not  quashed,  I  dauht  whether  tliat  would  ht^  so  in 
any  case  ;  but  clearly  it  would  not  bo  so  whei^  there  has  been  a  deviation  from 
the  lino  laid  d«>wn/- 

It  therefore  appears  that  a  writ  of  certiorari  was  refused,  on  the 
ground  that  the  party  had  a  sufficient  remedy  by  action,  although  it 
Wivs  assumed  that  the  affidavits  showed  that  the  sheriff  had  no  juris- 
diction to  assess  compensation  for  the  lauds  which  were  taken  for  the 
purposes  of  the  railway  (f).  But  in  tho  subsequent  case  of  if.  v. 
S/feffidd  and  Manchester  R,  Co.  (k),  the  Court  took  occasion  to  repeat 
the  general  proposition  that,  whenever  a  want  of  jurisdiction  ap- 
peared, it  was  competent  for  the  Court  of  Queen*s  Bench  to  interfere 
by  certiorari,  although  the  writ  be  taken  away  by  the  express  words 
of  the  statute.     Lord  Denman,  C.J.,  said, — 

**Tlie  fair  import  of  R,  v.  Bn^tol  mid  ExdfT  E.  Co,  is,  that  where  the  act  done 
is  locally  and  visibly  out  of  the  jurisdiction,  it  is  then  the  act  of  a  stranger ;  and 

\we  cannot  consider  it  any  Court  at  all,  hut  leave  the  party  to  their  remedy  by 

ran  action  of  trespass  ;  as,  if  an  inquisition  were  held  in  Bedfordshii-e,  to  assess 
the  value  of  lands  in  another  county  ;  but  this  is  something  sought  to  be  shown 
without  the  jurisdiction,  by  extrinatc  evidence,  and  that,  too,  where  there  is  a 
clause  in  the  act  which,  by  enacting  that  it  shall  be  a  record,  makes  the  sheriff's 

Ljreturn  alone  evidence  ;  and  therefore  a  wrong-doer  would  be  protected,  if  lie 

I  ouuld  induce  tlie  sheiiff  to  make  a  false  return  ''  (/)* 

And  Patteson  and  Coleridge,  J  J.,  without  going  to  the  extent  of 
overruling  It  v.  Bristol  and  Exeter  R.  Cth,  intimated  lliat  it  was 


and  Mttn 
JL  Co, 


(i")  Tlip  rrirty  whose  l«in*ls  were  tnken 
afterwards  brought  cjoctuipnt  a^iiwt  tb« 
1  company.  But  the  Com  t  of  Exchaquor 
[decided  that  the  special  wi  Huthorized  the 
Leouipany  to  maku  such  a  doviatioa  us  io- 
I  eluded  tht^  laiid.s  in  question.  Boo  l^e  li 
1»yne  t.  BriMvt  and  Exeier  K  Co,^  6  M. 


k  W.  320 ;  2  Riiilw,  C»is.  75.  It  was 
ttot  suxf^'-stiMl  by  tlifi  oouttst'l  for  the  dcfon- 
ilnut.^  t!i-it  the  iuquinitioa  xvas  a  bar  to 
tho  action. 

{k)  1  IkUw,  Cos.  537  ;  11  A.  &  R  194, 

(0  See  poit,  p.  237. 
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4.  By  a  Jury,  jjq^  necessary  to  justify  everything  that  might  have  been  said  by  the 
Court  in  that  case. 
soHth  Wales  B.  In  another  case  (771)  a  landowner,  whose  lands  had  been  taken  and 
Acrommodation  severed  by  the  line  of  a  railway,  made  a  claim  for  compensation, 
uJn'ofjiwttcei?"  ^^^^^^  was  to  bc  asscsscd  by  a  jury  "in  respect  of  the  purchase  of 
the  land, — for  damage  to  other  lands  by  the  severance  of  the  pur- 
chased land  from  them, — and  for  injuriously  affecting  such  other 
lands  by  the  execution  of  the  railways  and  works.*'  It  appeared  that 
the  line  of  the  railway,  when  made,  would  cross  an  occupation  road 
leading  from  the  claimant's  residence  to  the  high  road,  and  as  the 
occupation  road  was  crossed  on  a  level,  the  claimant  required  that  a 
bridge  should  be  thrown  over  the  railway,  whilst  the  company  con- 
tended that  a  level  crossing  was  sufficient,  and  no  definite  agreement 
as  to  the  communication  had  been  arrived  at,  previously  to  the 
bearing  of  the  case  before  the  jury.  Under  these  circumstances  it 
was  urged  for  the  claimant,  that  the  jury  should  allow  for  tlie  ex- 
penses of  providing  a  bridge,  but  the  company  alleged  that  the  jury 
ought  not  to  take  the  matter  into  their  consideration  at  all,  because 
the  subject  of  communication  was  a  matter  left,  by  the  acts,  entirely 
for  the  decision  of  justices  of  the  peace  (w).  The  under-sheriff 
adopted  the  latter  view  of  the  case,  but  the  jury  delivered  their  ver- 
dict, whereby  they  gave  several  sums :  first,  for  the  value  of  the  land 
purchased  and  compulsory  possession ;  secondly,  for  severance  at 
thirty  years'  purchase  ;  thirdly,  for  loss  of  water;  and,  lastly,  450/. 
for  "severance,  owing  to  the  crossing  and  expense  incurred  thereby.*' 
The  company  thereupon  obtained  a  writ  of  certiorari  to  quash  the 
inquisition,  on  the  ground  that  the  jury  had  no  right  to  entertain  the 
question,  in  respect  of  which  they  had  given  the  450/.;  and  the  Court 
of  Queen's  Bench  decided  that  there  was  a  clear  excess  of  jurisdiction, 
in  a  substantial  matter,  and  the  inquisition  was  quashed.     The  Court 


**  This  rule  cannot  be  made  absolute  unless  it  distinctly  appears  that,  in  the 
proceedings,  the  sheriff  and  jury  have  taken  upon  themselves  to  decide  on  a 
matter  over  which  they  have  no  jurisdiction.  Where  that  is  made  out,  the  statu- 
tory prohibition  does  not  apply,  and  the  inherent  jurisdiction  of  this  Court  is 
unrestrained  ;  nor  need  the  excess  of  jurisdiction  in  the  Court  below  appear  in 
every  part  of  its  proceeding,  for  it  cannot  give  validity  to  one  act,  in  itself 
beyond  the  power  of  the  Court,  because  it  has,  at  the  same  time,  done  another 
which  it  was  competent  to  do." 


(m)  ScnUh  Wales  R.  Co.  v.  BiehardSy  18  awarded  in  respect  of  the  unobjectionable 

L.  J.,  Q.  B.  810  ;  13  Q.  B.  988  ;  13  Jur.  claims.     See  also  Juhb  v.  Hull  Dock  Co., 

1096.    The  Court  intimated  that,  by  the  9  Q.  B.  443 ;  Fenny  v.  South  Eastern  H. 

consent  of  the  claimant,  the  verdict  might  Co,,  26  L.  J.,  Q.  B.  252  ;  7  £.  &  B.  660. 
be  allowed  to  stand  for  the  sums  properly  (71)  Post,  ch.  IX.,  sect.  6. 
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It  may,  tlierefore,  now  be  assumed,  that  the  rule  applicablo  to  tlie 
removal  uf  inquisitions  is  that  which  has  been  already  laid  down.  The 
appHcatiun  ot  that  rule  is,  however,  nut  iniHttenLJcJ  with  difficulties. 

In  the  case  last  mentioned,  it  is  said^"  There  is  a  great  disposition 
to  evade  clatises  in  acts  of  Parliament  whirh  take  away  the  certiorari 
on  the  alleged  t'xcess  of  jurisdiction  ;  and  we  feel  bound  not  to  yield 
to  attempts  of  this  kind,  unless  they  rest  on  very  clear  and  satis- 
factory grounds  "  (o).  And  a  very  learned  judge  (  p)  has  observed, 
*'  There  is  a  perpetual  endeavour  to  get  rid  of  clauses  which  take 
away  certiorari,  by  impuguing  the  jurisdiction.  Such  attempts  we 
ought  carefully  to  watch,  otherwise  the  clauses  would  be  rendered 
nugatory.'*  And  tlie  Court  of  Queen  s  Bench,  acting  on  this  prin- 
cipk,  have  decided,  that  where  an  inquisition  had  been  taken  before 
a  clerk  to  the  nnder-aheriflF,  and  an  assessor  appointed,  ijro  kdc  mce,  Oi-tiomri  doea 

iii'i^i  i*  -11  I't  not  lie  fur  mere 

by  the  sherin,  they  not  being  persons  specially  named  m  tiie  act,  imguiitrity. 
there  was  no  ground  for  granting  a  certiorari  {q),  inasmuch  as  this 
deviation  from  the  requisites  of  the  act  was  a  mere  irregularity,  and 
not  an  excess  of  jurisdiction.  And  where  the  certiorari  was  tiiken 
away,  and  the  company  issued  a  warrant  to  the  sheriffj  requiring  him 
to  assess  compensation  to  the  claimant  **  for  damages  (if  any)  which 
shall  have  been  done  by  reason  of  the  execution  of  the  works/*  it  was 
contended  that  the  warrant  was  void,  and  that  therefore  the  jurisdic- 
tion never  attaelred  ;  but  the  Court  refused  a  certiorari,  as  the  war- 
rant (tliough  it  ought  not  to  have  contained  the  words'* if  any")  gave 
jurisdiction  (r), 

A  party  who  seeks  to  set  aside  an  inquisition  must  come  into  Court  Piirti<r»  inAy  be 
^vitb  clean  hands,  for  he  may  so  conduct  himself  as  to  be  held  incom-  ukingobjw;- 
patent  to  take  an  objection  to  the  inquisition,  which  would  he  per- 
fectly good  under  ordinary  circumstances.  This  rule  has  been  applied 
in  a  case  where  a  party  treated  land  as  his  own  freehold,  when  a 
negotiation  for  purchase  was  going  on,  and  he  was  held  to  be  incom- 
petent to  set  up  as  an  objection,  that  the  lands  beluuged  to  his  wife, 
and  were  copyhold,  and  that  the  inquisition  awarded  no  compensation 
to  the  parties  who  held  these  interests  in  the  land.  He  was  also  held 
to  be  estopped  from  objecting,  that,  by  the  inquisition,  the  company 
were  directed  to  commit  a  trespass,  by  making  a  hedge  on  other  land 
belonging  to  the  complainant,  it  not  being  positively  stated  in  the 
affidavit  that  less  compensation  had  been  given    to    him  in  conse- 


(a)  18  L  X,  Q,  K  312. 

(jp)  Pikttpaoij.  J.,  in  IL  y.  ChiUsnh^i% 
VommUsiof^fs,  I  Q.  B.  at  p.  478. 

(?)  IL  V.  Shi0:li  IL  Co.,  II  A,  k  E. 
194;  1  (laitw.  Qaa.  537.    S&e  ^Uo  Cjrriyal 

k  G.  247. 


{/')  R.  \%  L*.  wndtr  aivi  Preston  Janz' 
lion  It.  CTd.,  6  Q.  B.  759  ;  14  L.  J,»  Q,  B. 
84.  Tuis  dociHtoii  was  jipnraved  of  by  ttll 
the  judiji'-s  in  K.  w  L.  and  N,  W,  IL  Co,, 
3  E.  A;  B.  443.  Soo  Urad'jif  v.  ^^oti/A. 
am^itoii  Local  Ihjni  of  UtaXtk^  •!.£,&  B. 
1014. 
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4.  BjfaJury, 


quence,  and  it  appearing  that,  when  he  demanded  compensation,  he 
had  required  a  certain  sum  to  be  given  to  him,  and  also  made  it  a 
condition  that  the  company  should  erect  the  fence  in  question  («). 

If  the  parties  appear  and  take  a  verdict  without  having  made  any 
objection  to  a  defect  in  the  constitution  of  the  tribunal  of  which  they 
had  knowledge,  the  Court  will  refuse  a  certiorari  to  bring  up  the 
inquisition  (<). 

The  writ  of  certiorari  is  not  therefore  taken  away  in  all  cases,  but 
the  objections,  which  may  be  raised  to  the  proceedings  before  the 
sheriff,  are  limited  to  cases  where  it  appears  that  the  proceeding 
relates  to  some  matter  over  which  the  sheriff  had  no  jurisdiction,  or 
unless  the  proceeding  itself  is  impeached,  as  being  invalid  on  the 
gi'ound  of  malversation. 

Objections  to  issuing  the  certiorari  are  available  on  a  motion  to 
quash  the  inquisition  when  brought  up  (u). 


Mode  of  proceed- 
ing to  obtain 
writ  of  certiorari. 


AffldAvits. 


We  shall  now  proceed  to  describe  the  mode  of  proceeding  to  obtain 
a  writ  of  certiorari  (x).  And,  first,  the  statutory  regulations  (y), 
limiting  a  time  for  issuing  writs  of  certiorari,  and  requiring  notice  to 
be  given  of  applications  for  them,  and  recognizance  to  be  entered 
into  before  allowance,  do  not  apply  to  inquisitions  or  other  proceed- 
ings before  sheriffs. 

The  aflBdavits  should  be  carefully  prepared  (z).  If  any  important 
fact  be  stated  in  uncertain  language,  the  Court  will  refuse  the  writ. 
And  any  failure  of  this  kind  is  the  more  serious  in  its  results,  in 
consequence  of  a  rule  of  practice,  which,  if  not  universal  and  in- 
flexible, is  as  nearly  so  as  possible,  i,  c,  that  the  Court  will  not  allow 
a  party  to  make  a  second  application  for  the  writ,  if  he  has  previously 
applied  to  the  Court  upon  insufficient  affidavits  (a). 


(»)  JR.  V.  Committee  of  South  Holland 
DrainagCy  8  A.  &  E.  429  ;  and  see  21.  v. 
Justices  of  Surrey,  L.  R.,  5  Q.  B.  at  p. 
473  ;  Re  Lord  LlstotccVs  Fislicry^  I.  11., 
9  C.  L.  46. 

^0  £fnanuel  Hospital  v.  Metropolitan 
District  R,  Co.,  19  L.  T.  692. 

(w)  R.  V.  Uatfield  Peverd,  14  Q.  B. 
298. 

(a-)  It  seems  that  the  rule  to  show  cause 
why  the  writ  should  not  issue  may  be 
directed  to  the  company,  althou;;h  the  in- 
quisition be  out  of  their  custody.  R.  v. 
Mancfuster  and  Leeds  R.  Co.,  1  Per.  k 
Dav.  164  ;  but  see  S.  C,  8  A.  &  E.  424, 
n.  (a). 

iy)  See  5  Geo.  2,  c.  19,  s.  2  ;  13  Geo.  2, 
c.  18,  fl.  5  ;  Crown  Office  Rules,  1886. 

(s)  The  aflidavits  in  support  of  tlie  ap- 


plication for  the  writ  must  be  intituled 
**  In  the  Hif^h  Court  of  Justice,  Queen's 
Bench  Di\ision,"  only.  The  certiorari  is 
directed  to  the  parties  taking  the  inquisi- 
tion, adapted  to  the  particular  case,  and 
describing  the  inquisition  as  in  the  rule  of 
the  Court,  and  is  to  be  ivssued  as  other  writs 
on  the  Crown  side.  Comer's  Practice,  91. 
(a)  Bodjicld  v.  Pailmorey  5  A.  &  £. 
786,  n.  {a)  ;  R.  v.  Afaiiehestcr  and  Leeds 
R.  Co.,  8  A.  &  E.  413  ;  R,  v.  Pickles,  3 
Q.  B.  590,  n.  {a).  ;  R.  v.  Great  Western 
R.  Co.,  1  1).  &  L.  874  ;  Tilt  v.  Dickson,  4 
C.  B.  736,  where  AVilde,  C.J.,  sjiid,  '*The 
strict  practice  has  been  relaxed  in  cases 
where  the  first  application  has  failed  in 
consequence  of  a  clerical  error,  or  fiom 
the  aliidavits  having  been  incorrectly  inti- 
tuled." 
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It  \yi\\,  therefore,  be  proper  that  all  defects  in  the  proceedings  ^!Jf,J^J"Ki 
should  he  positively  sworn  to,  and,  if  possihle,  a  copy  of  the  ioquisi-  iAth^^^KklitT* 
tion  should  he  annexed;  or  if  that  cannot  be  procureih  the  party 
making  the  affidavit  should  swear  directly  to  his  information  and 
belief  as  to  its  contents. 

Tims  in  R.  v,  Maiicltester  ami  Leeds  R,  Oo.  (b),  a  party  sought  to  r.  y,  Mnnehvftif 
set  aside  an  inquisition  on  the  ground  that  some  of  the  lands  taken 
by  the  company,  and  for  which  damages  w^ere  given  hy  the  inquisition, 
were  not  included  in  the  schedule  annexed  to  the  railway  act,  neither 
had  two  justices  certified  that  the  omission  proceeded  from  mistake, 
and  that,  consequently,  the  company  had  no  right  to  take  the  land  ; 
and  the  application  was  founded  on  an  affidavit  made  by  the  owner 
of  the  lands.  The  Court  refused  the  application  for  a  certiorari,  in 
consequence  of  the  defective  mode  of  stating  the  objections  to  the 
inquisition.     Lord  Den  man,  C.J.,  said, — 

''Weshiiuli  issue  the  certiorari,  if  it  distinctly  appeared  that  the  jury  had 
comprehended  in  their  verdict  anything  which  they  were  not  authorized  to  in- 
dude.  But  we  cannot  aaaunxo  that  tlio  fact  is  so,  unless  the  athdavits  positively 
ttskte  it.  They  shouhl  either  set  out  tbe  inr^iiisition,  or  show  that  the  deponent 
has  no  copy,  and  then  diatiiictly  BtEite  that  he  is  informed  of,  and  believes^  the 
facts  raising  the  objection.  Here  all  that  appears  as  to  tho  inquisition  is,  that 
the  party  '  objects  *  that  certain  deficiencies  exist*  It  is  said  that  this  is  an  objec- 
tion upon  oath  ;  but  suppose  he  had  actually  said,  *I  object  upon  oat!i,^  tliat 
wordd  merely  be  a  solemn  form  of  sUithig  the  objection.  Then,  as  to  the 
autboiity  of  the  company  to  take  the  iands,  and  of  the  jury  to  aiidess  the  value. 
This  should  be  distinctly  negatived.  Here  all  that  is  positively  awoni  to  is  the 
desdiption  m  the  books  of  reference,  which  is  alleged  to  be  inauflicieiit,  and  tho 
statement  by  the  applicant  in  his  protest,  that  the  lands  were  not  properly 
described  in  the  net  or  schedule.  It  should  be  shown  |»ositively  that  the  justices 
have  not  certified ;  for  their  certificate  would  give  the  power.  To  assert, 
generally,  that  it  is  not  the  fact  tliat  the  statute  authorizes  tho  proceeding,  is  not 
enough  ;  it  should  bo  stated  how  it  fails  to  do  so,  I  disclaim  tbe  princijdeT  that 
we  are  Uy  issue  a  certiorari  to  bring  up  the  inquisition,  on  the  ground  that  there 
may  prohably  be  defects  ;  we  must  clearly  see  that  facts  do  ex^ist  which  will 
bring  the  defects  before  tia." 

Lastly,  it  is  important  to  reniemher  that  any  defect  or  want  of 
jurisdiction  may  be  shown  hj  affidavit  (c). 


The  importance  of  the  sahiect  we  have  heen  discu>isini]r  seems  to  Tiie  eHeet  of  the 

justify  a  few  further  observations  on  the  eftect  of  the  language  which  voniict. 

18  found  in  the  Lands  Clauses  Consolidation  Act,  which,  by  sect.  50,  ^  <^» -^^^  ■*  ^o. 
directs  that, — 


(<■)  Se«    tlie   cases    nlpcidy  mcntionod, 
antis   up.   232,  2S3,  and  li.   v.  BoUm,  I 


Q.  B.  m  ;  If)  L,  S.,  M.  C.   49  ;  Aja^h/  ^. 
S)}ifh  Ka^trrn  Co.,  2J  L  J.,  Q,  B,  22 >  ;  7 
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A.  By  a  Jury. 


How  far  verdict 
coDclunive  before 
L.  C.  Act 


R.  V.  Nottingham 
Old  n'aterwork* 
Co, 


R.  V.  Manchtdttr 
and  Leeds  R.  Co. 


''  The  sheriff,  before  vhcm  such  inquiry  shall  be  held,  shall  give  judgment  for 
the  purchaae-nioney  or  compensation  assessed  by  such  jury,  and  the  verdict  and 
judgment  shall  be  signed  by  the  sheriff,  and  being  so  signed  shall  be  kept  by  the 
clerk  of  the  peace  among  the  records  of  the  general  or  quarter  sessions  of  the 
county  in  which  the  lands,  or  any  part  thereof,  shall  be  situate,  in  respect  of 
which  such  purchase-money  or  compensation  shall  have  been  awarded,  and  tuck 
verdicts  and  judgments  shall  be  deemed  records;  and  the  same,  or  true  copies 
thereof,  shall  be  good  evidence  in  all  courts  and  elsewhere,  and  all  i)er8onB  may 
inspect  the  said  verdicts  and  judgments,  and  may  have  copies  thereof  or  extracts 
therefrom,  on  paying  for  each  inspection  thereof  one  shilling,  and  for  every  one 
hundred  words  copied  or  extracted  therefrom  sixpence  ;  which  copies  or  extracts 
the  clerk  of  the  peace  is  hereby  nKjuired  to  make  out  and  to  sign,  and  certify 
the  same  to  be  true  copies." 

It  is  believed  that  no  case  has  yet  arisen  in  which  the  full  effect 
and  meaning  of  this  section  have  been  considered.  But  in  the  fol- 
lowing cases,  which  all  occurred  previously  to  the  passing  of  the 
Lands  Clauses  Act,  the  judges  appear  to  have  felt  considerable  diffi- 
culty in  putting  a  construction  upon  statutes  which  contained  similar 
provisions  (d). 

In  an  early  case  (c),  an  application  was  made  to  compel  a  company, 
by  mandamus,  to  pay  the  amount  of  compensation,  where  the  verdict 
and  judgment  had  been  duly  enrolled  at  the  sessions ;  and  it  was 
contended  that  the  remedy  was  on  the  record, 'and  that  a  writ  of 
mandamus  was  therefore  inapplicable.     Patteson,  J.,  said, — 

''  If  there  be  a  specific  remedy  for  this  sum  we  cannot  grant  the  mandamus. 
Now,  the  court  of  quarter  sessions  is  to  give  judgment  for  the  sum  assessed  by 
the  jury,  which  judgment  is  to  be  conclusive  ;  and  the  clerk  of  the  peace  is  to 
sign  the  verdicts  and  judgments,  which  are  to  be  registered  and  to  become 
records.  It  seemed  to  me,  at  first,  that,  if  these  were  judgments  of  record,  they 
might  be  enforced  like  judgments  of  other  Courts,  by  the  process  of  the  Court 
itself,  if  it  had  any  process  proper  for  the  purpose,  and,  if  not,  by  action  of  debt. 
But,  on  looking  to  the  act.  I  doubt  whether  such  a  consequence  can  be  admitted. 
These  are  not  the  ordinary  records  of  the  quarter  sessions ;  and  I  have  never 
heard  of  an  action  on  a  record  of  tliis  sort." 

The  same  learned  judge,  in  a  subsequent  case  (/),  said, — 

"  As  to  what  fell  from  me  during  the  argument  in  the  present  case,  respecting 
the  effect  of  the  inquisition,  considered  as  a  judgment,  I  merely  wished  to  inquire 
whether,  if  it  have  the  effect  of  a  judgment  of  a  Court  of  record,  error  would  not 
lie,  and  a  certiorari  be  excluded.  But  I  think  that,  in  fact,  this  cannot  be  con- 
sidered as  a  judgment.  The  section  is  drawn  very  loosely  ;  but  it  does  not,  as 
far  as  I  can  understand  it,  gives  these  proceedings  an  effect  analogous  to  tliat  of 
judgments  of  a  Court  of  record." 


{d)  By  some  of  the  earlier  statutes  no  con- 
veyance appears  to  have  been  necessary  io 
vest  land  in  a  company,  after  the  compen- 
sation was  assessed,  and  the  inquisition  re- 
corded with  the  clerk  of  the  peace.  See 
Bruce  v.  JViUi3,  11  A.  &  E.  463.  By  other 
st^itutes,  the  conveyances  of  the  lands  were 
requii'ed  to  be  enrolled  at  the  sessions  ;  li.  v. 
Leed3  and  Liverpool  Canal  Co,^  ib.  316  ; 


but  under  the  Lands  Clauses  Act,  the  legal 
title  of  the  company  to  the  lands  taken 
under  the  compulsory  powers  does  not 
seem  to  be  complete,  until  a  conveyance  has 
been  executed.     See  post,  ch.  YIIL,  s.  1. 

(e)  R.  Y.Nottingham  Old jratencorktCo.^ 
6  A.  &  E.  355. 

(/)  jR.  V.  Manchester  and  Leeds  R  Co,, 
8  A.  &  E.  at  p.  428. 
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Lnd  Littledale,  J»,  m  aoother  case,  said  (a), —  ^  '  7Vwwec« 

**It  ia  Baid,  that,  becauae  tliis  inquifiition  is  to  be  kept  among  tbe  rcconh  of  "''"*^^* 
the  quarter  seasions,  it  ought,  as  tlie  record  of  i\n  ififDrior  Court,  to  set  furtli 
everything  which  waa  necessary  to  give  jiarisdktion.  But  the  enaetment  is 
merely  directory,  that  the  judgment,  havtJi^  been  givenj  slmll  be  kept  among 
[the  records  of  sessions  ;  and,  aa  to  the  judgment  itself  nothiug  is  prescribed, 
^  except  that  the  jury  shall  iiaccrtain  the  sum  to  be  i)aid  for  purchase  or  recom- 
pense, and  the  justices  shall  accordingly  give  judgment  for  such  purchase- money 
or  recompense  so  to  be  assessed/' 

It  tlierofure  appears  that  the  enrolment  of  the  verdicts  and  judg- 
ments with  tliC  clerk  of  the  peace  does  not  clothe  them  with  the 
character  of  records  for  all  purposes. 

In  a  subsequent  case  it  was,  however,  said  by  Lord  Den  man,  C.  J., 
and  Pattesou,  J.,  that  the  effect  of  the  record  of  the  inquisition  and 
judgment  would  be  to  operate  as  a  conckisive  bar  in  any  action  which 
might  be  brought  to  recover  the  lands  {k). 

It  will  be  observed  that  in  all  the  foregoing  cases  the  special  act  h.»w  tir  voriifct 
provided  that  the  verdict  and  judgment  *' should  be  binding  and  con-  ue.  Act, 
elusive  to  all  intents  and  pivrpuses  ;"  and  then,  when  deposited  with 
the  clerk  of  the  peace,  they  should  be  deemed  records  "  to  all  intents 
and  purposes  whatsoever,"  As  these  words  are  omitted  in  the  Lands 
Clauses  Act,  a  strong  inference  seems  to  arise  that  the  Legislatum 
did  not  intend  that  the  verdicts  and  judgments  when  eurolled  should 
of  themselves  be  binding  or  concdusive,  or  that  they  are  to  be  deemed 
records  in  the  ordinary  sense  of  the  term;  and  it  may  be  contended, 
that  the  language  used  in  this  statute  will  bo  sufficiently  carried  into 
effect,  if  it  be  construed  to  mean  that  the  verdict  and  judgment, 
when  enrolled,  shall  be  deemed  the  record  of  the  proceedings  whicli 
actually  took  place  before  the  sheriff.  And  it  would  seem  that  one 
main  object  of  sect,  50  was  to  facilitate  the  proof  of  what  took  place 
before  the  sheriff  and  j  ury  (i). 


Having  thus  endeavoured  to  point  out  what  defects  in  the  inqui- 
sition may  still  be  taken  advantage  of  by  certiorari,  and  the  mode  uf 
applying  for  the  writ»  and  the  effect  of  the  verdict  when  enrolled,  we 
shall  turn  to  another  important  branch  of  our  inqniry. 


(j/)  Jl,  V.  TritAt^eJi  of  Stratumt  HfiAtour^ 
8  A,  &  E.  at  p.  448  ;  iV,  C\  1  Per.  k  D, 
512. 

(A)  R.  V.  Sheffield  n.  Co.,  11  A.  k  E. 
194  ;  nko  Chaf>ot  v.  Ltyrd  Aforjfeth,  15 
Q.  B.  44y.  But  seo  the  dictiirn  o(  Little- 
dale,  J.,  in  i?.  V,  BrUlol  and  Ej>:itr  R.  Co,y 
11  A.  fe  E,  at  p.  204,  It  i-?  ako  worthy  of 
remark,  that  in  Doe  d.  Fattm  v.  HrifttU 
and  Ei:dfr  IL  (Jo.,  6  M,  &  W.  320,  tbe 
coana<.4  for  the  defeudimta  did  tiot  contend 
thttt  the  ijjt|iihiition  was  final ;  and  in  CVr- 

H.— VOL.  I. 


rlyal  v.  London  and  BlachtniU  R.  Co.,  6 
Man.  At  G.  21&,  the  counsel  for  tho  plain- 
lilf  do  not  appear  to  havn  reliLnl  oj>on  the 
donnirrtT  to  the  fourth  ph'a*  on  the  ground 
that  no  proof  except  tho  record  tioidd  he 
given. 

(i)  See  I'hdlipa  on  Evidence,  9th  Ed* 
I3]t  and  obsiTve  that  tho  Doctimentaty 
Evidc-nce  Act,  8  A:  9  Ylrt  c,  113,  was 
pajitted  three  months  iift4?r  the  Latida  Cknsca 
Act. 
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4.  By  a  Jury.         j^  m^y  happen   that   the  proceedings  taken  on  the  inquisition 


R«'j<«ctlon  of 
evidence. 

It.  V.  Easterit 
l'0HHtie»Il,  Co. 


No  »|<2[i*^^  ®*"  before  the  sheriff  arc  strictly  regular  in  form  and  substance,  and  yet, 
through  the  perveraeness  or  mistake  of  jurymen,  or  some  other 
similar  miscarriage,  gross  injustice  may  be  done,  in  deciding  the 
question  of  compensation  submitted  to  the  jury.  In  such  a  case,  it 
is  evident  that  a  writ  of  certiorari  will  not  lie  to  remove  the  inquisi- 
tion, inasmuch  as  the  writ  is  expressly  taken  away  by  the  statute, 
and  there  is  no  want  of  jurisdiction,  or  any  malversation  on  the  part 
of  the  presiding  officer  (k). 

Is,  then,  the  party  aggrieved  without  any  remedy  ?  Upon  this  im- 
portant question,  R,  v.  Eastern  CoiiiHiea  B,  Co.  (/)  seems  to  be  in 
point.  That  was  an  application  for  a  mandamus  commanding  the 
defendants  to  issue  a  precept  to  the  sheriff,  to  summon  a  jury  to 
assess  damages  to  F.  It  appeared  that  F.  was  tenant  from  year  to 
year  of  premises  near  Clielmsford  ;  that  the  fee  simple  of  a  portion  of 
those  lands  was  purchased  for  the  purpose  of  constructing  the  railway 
thereon ;  and  that  the  company  also  temporarily  used  a  portion  of 
the  remainder  of  the  land,  by  passing  to  and  fro,  mth  carts,  &c,  as 
they  were  empowered  to  do  under  the  special  act.  At  the  trial,  F. 
proposed  to  give  evidence  of  damage  done  to  growing  crops,  by  the 
construction  of  the  railway ;  and  also  of  damage  done  by  the 
temporary  user  of  a  portion  of  his  land  ;  and  he  oftered  evidence  to 
show  that  a  temporary  road  had  been  made  over  his  meadow, 
destroying  the  pasturage,  but  that  the  meadow  had,  in  other  respects, 
always  remained  under  his  control.  The  under-sheriflF,  however, 
rejected  this  evidence,  upon  the  ground,  that,  by  the  act,  authority 
was  given  to  justices  to  award  damages  in  respect  of  the  temporary 
occupation  of  any  land.  It  was  urged  that  this  provision  was  not 
applicable,  as  there  had  not  been  a  temporary  occupation,  but  a  more 
user  of  the  laud  ;  but  the  presiding  judge  withdrew  this  branch  of 
the  case  from  the  consideration  of  the  jury.  A  further  objection  >vas 
raised  that  the  verdict  was  against  evidence.  F.  had  originally 
claimed  524/.  ;  by  his  witnesses  he  proved  damage  to  the  amount  of 
411?.  The  company,  by  their  witnesses,  showed  that  the  damage  was 
152/.  lOs, ;  but  the  jury  awarded  only  49/. 

Upon  these  facts  it  was  contended,  that,  if  the  Court  saw  that 
obvious  injustice  had  been  done,  it  would  not  hesitate  to  put  a  party 
in  a  position  to  maintain  his  rights,  but  Coleridge,  J.,  said, — 

No  new  trill.  '*  This  was  an  application  for  a  rule,  calling  upon  the  company  to  show  cause 

why  a  writ  of  mandamus  should  not  issue,  commanding  them  to  issue  a  precept 
to  the  sheriflf  to  summon  a  jury  to  assess  damages  for  injury  alleged  to  have  been 
sustained  by  reason  of  the  works  of  the  railway.    It  appeared  that  such  a  precept 

(k)  Sec  nnte,  p.  282. 

(/}  2  Dowl.  N.  S.  945  ;  12  L.  J.,  Q.  B.  271  ;  2  Railw.  Cas.  466. 


Iniufflciency  of 
daningcs. 
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had  already  issued,  and  tluit  a  jury  bad  sat  under  it  to  assesa  daiuageg  in  reap 
of  all  tho  catisv^a  of  damage  for  wliich  coinpcusatigu  is  now  sought  to  he  obtained, 
and  that  they  returned  a  verdict  fur  A^L  It  is  said  that  this  is  a  suiii  grossly 
nnder  thQ  amount  vvliich  the  party  ib  entitled  to  cJaiiu  ;  that  hn  proved  damage 
to  the  amount  of  nearly  bOOl.,  and  tho  insiifliciency  of  the^  verdict  h  attributed 
to  tiro  causes  :  one,  that  the  sheriff  excluded  one  entire  set  of  damages  from  the 
considemtion  of  the  jurj,'^,  on  the  gi*ouiid  tliey  were  properly  recoverable  nnder  a 
particular  section  of  the  company's  act  before  a  justice  ;  anotlier  that,  although 
the  claim;uit  proved  a  much  larger  amuunt  of  dauiage  than  that  fuund,  the  jury, 
from  some  poraonal  clause,  chose  to  give  a  verdict  for  an  inadequate  amount*  It 
WHS  admitted,  that  a  direct  motion  for  a  new  trial  could  not  be  made,  and  no 
doubt  that  waa  &  proper  admission,  for  the  proceeding  is  the  creature  of  the  act 
of  Parlianieul  :  and  the  section  of  tlie  act,  by  which  it  is  directed  that  such  a 
proceeding  shall  he  had,  makes  the  verdict  final ;  but,  even  if  this  he  not  bo,  I 
am  at  a  loss  to  boh  what  machiuery  this  Court  Las  tu  dii'ect  a  new  trial.  But  it 
waa  said  that  tho  Court  might  direct  a  second  precept  to  issue.  It  appears  to  me, 
however,  that  if  1  acceded  to  such  a  proposition,  I  aliould  only  bo  doing  a  thing 
indirectly,  wliich  cannot  be  done  directly.  If  a  mandamus  should  go,  the  return 
wovild  be  that  a  precept  has  been  already  issued,  and  the  only  answer  to  such  a 
return  would  bo  *  Yes  ;  hut  justice  has  not  been  done  under  that  precept ; '  so 
that,  in  point  of  fact,  it  would  still  come  to  the  same  thing,  that  the  Court  would 
be  called  upon  to  grant  a  new  trial.  I  am  informed  that  a  like  application  has 
been  made  in  the  full  Court  in  another  case,  and  that  it  was  refused.  I  do  not 
know  whether  injustice  has  been  done  or  not;  but  even  if  it  has,  I  ha\e  no 
power  to  interfere,  and  no  rule,  therefore,  can  go  in  this  case  **  (m)* 

AuJ  in  deliveriug  judgment  in  R  v.  /..  unci  N,  W,  R.  Co.  (n),  it  S^i^Si 
was  observed  by  the  Court,  that—  *''*'^* 

**  It  must  be  admitted  that  even  for  a  prdiminary  and  inconclusive  trial,  a 
sheriff's  jury  are  an  unsatUfactory  tribunal,  and  their  decision  additionally  objec- 
tionable because  no  cn^or  in  the  direction  given  to  them,  nor  any  mistake  or 
even  perverseness  in  their  finding,  can  be  reviewed  as  in  a  trial  at  Nisi  Prius/' 

It  seems  to  Lo  a  peculiar  anomaly,  tliat  a  new  trial  may  Le  had  to 
correct  any  miscarriage  which  may  occur  in  trials  at  Nisi  Prius, 
where  the  judges  of  the  euperior  Courts  preside,  whilst  the  very  im- 
portant questions  which  arise  in  compensation  cases  are  subject  to  no 
further  inquiry  or  supervision,  provided  the  sheriff'  had  jurisdiction  to 
enter  upon  the  inquiry,  and  tliere  was  no  malversation  on  the  part  of 
the  presiding  officer* 

And  it  is  now  provided  by  sect.  41  of  the  Rocjulation  of  Railways  Alteration  oft 
Act,  18G8,  31  k  32  Vict.  c.  Ill),*  that  either  the  company  or  the  party  *  j^^^^^  ^^^^ 
entitled  to  compensation  may  apply  to  a  judge,  "who  shall,  if  he 
think  fit,"  make  an  order  for  trial  of  the  question  in  the  same  manner 


(m)  See  Ji€  Stnynf,  8  C.  B.  502,  wherw 
tho  question  wns  discussed  but  not  decided 
fts  to  the  jKjwcr  of  tho  Court  to  interfere 
with  tb«  award  of  au  umpire  undoi  S43ct.  27. 


(t*)  3  E.  ^  B.  475.  See  alsp  Barh-r  r, 
NoUinghatn  and  Grantham  M,  and  Ctutttl 
Co,,  15  C.  B.,  N.  S.  726. 
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4.  Ly  a  Jury.  ^  ^^  Ordinary  action.  Such  an  order,  if  made,  will  bring  all  pro- 
ceedings under  the  control  of  the  Court  "as  in  oixlinaiy  actions 
therein,"  so  that  a  new  trial  may  be  directed. 


Reme^lieii  to 
recover  money 
M  compensa- 
tion. 


Action  to  re- 
cover corapon- 
BAtion  awarded 
by  a  Jury. 


Recovery  of  Amount  aivarded.]  Wo  will  now  suppose  that  the 
question  as  to  the  amount  of  the  compensation  has  been  finally 
decided,  the  title  to  the  lands  perfected  (o),  and  that  nothing  remains 
but  to  recover  the  compensation  from  the  company.  We  therefore 
proceed  to  consider  what  remedies  may  be  resorted  to,  by  the  party 
entitled  to  receive  the  money  awarded  by  the  verdict  of  the  jury, 
and  the  costs  attending  the  inquiry. 

This  question  was  very  much  discussed  in  the  Courts  of  Law, 
when  it  first  became  necessary  to  provide  a  remedy  to  recover  com- 
pensation under  some  of  the  earlier  special  railway  acts.  Some  of 
these  acts  were  altogether  silent  as  to  the  mode  in  which  the 
money  awarded  should  be  recovered.  In  other  instances  it  was 
enacted,  as  has  been  already  shown,  that  the  inquisition,  verdict  and 
judgment  Bhould  be  enrolled  by  the  clerk  of  the  peace,  and  should  be 
deemed  records  to  all  intents  and  purposes.  The  question  soon  arose, 
whether  the  proper  mode  of  recovering  money  awarded  as  compen- 
sation was  by  action  of  debt — on  the  case — or  debt  upon  the  statute, 
or  by  an  action  of  debt  as  upon  a  judgment  of  record, — or  whether 
the  only  remedy  was  by  indictment.  All  these  modes  of  proceeding 
were  suggested  in  an  early  case,  as  an  answer  to  an  application 
made  for  a  mandamus  to  compel  a  company  to  pay  a  sum  of  money 
awarded  as  compensation.  The  Court  of  Queen's  Bench,  without 
determining  that  one  or  more  of  the  before-mentioned  remedies 
might  not  exist,  determined  that,  in  the  absence  of  any  other  clear 
remedy,  they  ought  to  issue  a  mandamus ;  and  this  \vas  the  mode  of 
proceeding  usually  adopted  to  enforce  the  payment  of  compensation 
money  (-p). 

But  the  Courts  having  afterwards  decided  that  an  action  of 
deht(q)  may  be  brought  on  an  inquisition  and  verdict,  this  pro- 
ceeding has  superseded  the  old  remedy  by  mandamus.  In  such  an 
action  the  plaintiff  may  recover  not  only  the  amount  assessed  for 
compensation,  but  also  the  costs  attending  the  inquiry,  if  he  is 
entitled  to  them,  and  they  have  been  taxed  (?*).     A  more  summary 


(o)  Post,  tit.  lith  to  Lands. 

{p)  Jl.  V.  NoitiiUfham  Old  JVatcrvcorks 
Co.,  6  A.  &  E.  355  ;  li.  v.  Trustees  of 
Swaiun'a  Uathourf  S.  A.  &  E.  439  ;  Jt.  v. 
Drpt/ord  Pier  Co.,  S  A.  k  E.  910  ;  li.  v. 
Great  jre^tcrn  Jl  Co.,  6  (}.  15.  72,  ii. 

(7)  Corrijnl  v.   London  and  L'ladicall 


P..  Co.,  5  Man.  &  G.  219  ;  R.  v.  Hnll  and 
SrUni  n.  Co.,  6  Q.  B.  70  ;  Williams  v. 
Jones,  13  M.  &  W.  628;  East  and  West 
huUa  Dock  Co.  ?.  Gattkc,  3  Macii.  k  G. 
173. 

(r)  South   E'ustcrn   li.    Co.   v.  Ricliard- 
so:t,  ir>  C.  r».  vSlO  ;  Cha/nnnn  v.  Monmouth- 
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remedy  is,  however,  provided  by  tlie  statute  to  obtain  the  costs,  by 
the  following  sections. 

The  costs  of  the  inquisition  aie  provided  for  by  sect.  51.  This 
section  follows  the  principle  of  sect  34  *  and  enacts,  that  where  the 
verdict  of  the  jury  shall  be  given  for  a  greater  sum  than  the  sum 
'*  previously  oflfered"  hy  the  company,  all  the  costs  of  such  inquiry 
shall  bo  borne  by  the  company ;  but  if  the  verdict  of  the  jury  be 
given  for  the  same,  or  a  less  sum  than  the  sum  *' previously  offered  *' 
by  the  compauy ;  or  if  the  claimant  fail  to  appear,  ^'  one-half  of  the 
costs  of  summoning,  impanneliiiig  and  returning  the  jury/'  and  of 
taking  the  inquiry  and  recording  the  verdict,  if  any,  shall  be  defrayed 
by  the  ckimaDt,  and  the  other  half  by  the  curapany. 

To  understand  this  section  and  the  decisions  upon  it,  sects.  38,  46, 
and  68  must  be  carefully  studied.  By  sect.  38,  before  issuiug  the 
warrant  for  a  jury  ''for  settliug  any  case  of  disputed  compensation," 
the  promoters  must  give  not  less  than  ten  days*  notice  to  the  other 
party  of  their  intention,  "and  in  such  notice  shall  state  **  what  sum 
of  money  they  are  wilhng  to  give  for  the  hinds  to  be  taken  from  him, 
and  the  damage  to  be  sustained  by  Iiim.  By  sect.  40  *'not  less  than 
ten  days*  notice  of  the  time  and  place  of  the  inquiry  shall  be  given" 
by  the  promoters  to  the  other  paily.  These  sections  prhaA  facte 
apply  to  the  more  numerous  cases  where  the  promoters  themselves 
take  the  first  step  by  notice  to  treat  for  lands  reqiilrtd  and  the  like. 
Sect.  68  applies  to  the  less  numerous  cases  where  the  claimant  taki.s 
the  first  step,  and  enacts  that  if  any  party  shall  be  entitled  to  com- 
pensation for  lands  tahcti  or  iitjitriotisly  (t^'eded,  and  for  which 
satisfaction  has  not  been  made,  he  may  have  the  same  settled  if  he 
^claim  more  than  fifty  pounds  by  a  jury  or  arbitration,  at  his  option^ 
and  if  he  desire  a  jury,  may  give  notice  stating,  amongst  other 
particulars,  the  amount  claimed,  twenty-one  days  after  the  receipt  of 
which  notice  the  promoters  ''  shall  issue  *'  their  waiTant  for  a  jury,  or 
in  default,  shall  be  liable  to  pay  the  amount  of  compensation 
claimed. 

The  C8th  section,  it  will  be  observed,  is  silent  as  to  the  costs  of  an 
inquir}%  It  has  been  decided  that  the  51st  (s)  and  40th  {t}  sections 
are  incorporated  with  it,  but  that  the  38th  (u)  is  not.  The  words 
**  previously  offered  *'  therefore,  in  sect.  51,  apply  to  every  kind  of 
inquiry,  but  bear  a  different  meaning  according  as  the  inquiiy  is 


Co«U  of  iuqul- 
L.  C,  A^'t,  «.  51. 


Co.,2H.^N.  267;  27  k  J..  Ex. 
Jiortwur  V.  South  IValrs  K  Co,,  2S 
L.  J.,  q.  \L  129  ;  1  E.  &  B.  375  ;  Fktdtcr 
V.  Grmt  Wrjtt^n  E.  Co,,  28  L.  J.,  Ex. 
147. 

(#)  South  Jvtaferti  IL    Co.   v.  Ilic/wrtl- 
mm,  20  L,  J.,  C,  P.  122  ;  affirming  decision 


below,  20  L  J.,  C.  P.  236. 

{t)  Metropolitan  R.  Co.  v.  Turtikain,  82 
I*.  J.,  M.  C.  249  ;  Ihotimt'd  v.  MdrvmU- 
tann.  (7o.,33  L.  J.,  q.  \l  7^, 

(u)  Ilait:iltiHc  w  Vork,  dx,^  /?.  6V.,  19 
L  J,,  g*  B,  iUi  14  Jiir.  1021. 
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4.  By  a  Jury. 


WhAtCOHtil 

recoverable. 


Wher«  no  sum 
offered. 


under  the  leading  sections  of  the  act  as  to  compensation  for  land 
required,  &c.,  or  under  sect.  68,  as  to  compensation  for  land  taken  or 
injuriously  affected.  If  the  inquiry  be  under  tlio  leading  sections  of 
the  act,  the  words  **  previously  offered  "  mean  "  offered  in  the  notice 
under  sect.  38  "  (.»;),  and  no  subsequent  offer  has  any  effect  on  the 
costs (y).  If  the  inquiry  be  under  sect.  G8,  the  words  "previously 
offered  "  mean  offered  within  a  reasonable  time  previously,  that  is, 
contemporaneously  with  or  before  the  notice  of  the  time  and  place  of 
the  inquiry  under  sect.  4G  (c).  Therefore  an  offer  of  a  smaller  sum 
may  be  amended  by  the  offer  of  a  larger,  if  the  offer  of  the  larger  be 
in  time  under  sect.  4G  (a),  and  it  would  seem  also  that  an  informal 
prior  offer  not  stated  in  the  notice  under  s.  38  will  not,  as  agaipst  a 
subsequent  offer  so  stated,  be  the  sum  "  previously  offered  "  under 
sect.  51.  It  has  been  even  suggested  that  the  notice  under  sect.  38 
may  be  wholly  revoked  with  the  result  that  an  offer  in  the  sub- 
stituted notice  may  be  good  (6). 

In  any  case  the  offer  of  a  lump  sum,  including  all  costs  as  yet 
incurred,  is  bad  (c). 

The  claimant,  if  he  recover  more  than  the  sum  offered,  is  entitled 
to  all  the  costs  as  defined  by  sect.  52  (r7).  If  a  claim  be  made  under 
more  heads  than  one,  and  the  jury  give  the  same  aggregate  amount 
as  that  offered  by  the  company,  but  apportion  the  items  differently, 
the  claimant  is  not  entitled  to  costs  (e).  A  claimant  has  been  held 
to  be  entitled  to  the .  costs  both  of  an  abortive  inquiry  (where  the 
inquisition  was  quashed  on  the  ground  of  misdirection)  and  of  the 
inquiry  which  followed  it,  and  resulted  in  a  good  verdict  {/). 

It  will  be  observed,  that  sect.  51  docs  not,  any  more  than  sect.  34, 
make  provision  for  the  case  of  the  company  making  no  offer  at  all. 
In  such  a  case  it  would  seem  that  the  claimant  is  entitled  to  his 
costs,  unless  the  jury  award  nil  (g).  It  has  been  decided,  too,  under 
sect.  34,  that  the  claimant  is  entitled  to  costs  where  no  offer  is 


i-r)  J!:/.  V.  Mastrr  Maul nf  Smith,  L.  K., 
12  Q.  n/D.  481  :  53  L.  J.*Q.  B.  115  ;  32 
W.  R.  275  ;  Pearson  v.  Great  Northern  H. 
Co,,  L.  i:.,  7  Q.  B.  785,  ii.;  18  W.  R  259  ; 
FitzJifirdingc  {Earl)  v.  Gloueeatcr  and 
Berkeley  Canal  Co.,  41  L.  J.,  Q.  B.  at 
p.  18,  iKjr  Blackburn,  J. 

{y)  See  the  cases  supra. 

(c)  Metropolitan  It.  Co.  v.  Tvrnluim,  32 
L.  J.,  M.  C.  249  ;  llayuard  v.  Metropoli- 
tan It,  Co.,  83  L.  J.,  Q.  B.  73. 

{a)  Hayicard  v.  Metropolitan  R.  Co., 
supra. 

(')  Per  Lor.l  Coleridge,  C.  J.,  in  lo-j.  v. 
Matter  Mauley  Smith,  supra,  and  jwr 
Blackburn,  J.,  \\\ Fitzhardinyc  v.  Oltnorskr 
and  Berkeley  Canal  Co.,  L.  K.,  7  Q.  B.,  at 
2).  785  and  note  {x),  ante. 


((•)  7A//'.v  y.  Metropolitan  Board  of 
Works,  L.  R.,  1  Q.  15.  337;  36  L.  J., 
Q.  B.  101  ;  13  L.  T.  702  ;  14  W.  R.  370. 

{d)  Dray  v.  South  Eastern  R.  Co.,  19 
Ii.  J.,  Q.  B.  11.  The  costs  of  a  mandamus 
to  the  sheriff  to  hold  the  inquiry  would  not 
be  included.  R.  v.  Shrriff  oj  Middlc^x, 
5  Q.  B.  305.  Sec  also  R.  v.  (Jardncr,  6 
K.k  K.  112  ;  /?.v.  Sheriff  of  jranviekshire, 
2  JJailw.  Ciis.  6()1. 

(r)  Ilayward  v.  Metrnpolifan  R.  Co,^  ubi 
FUi)r.i. 

(/■}  Reg.  V.  Xorth  London  R,  Co.,  51 
L.  J.,  Q.  B.  241  ;  30  W.  R.  272. 

{(f\  See  per  Alderson,  B,  in  SoiUh 
Eastern  R.  Co.  v.  Richardson,  20  L.  J., 
C.  P.  122. 
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made  (A),  and  the  principle  of  that  decision  would  seem  to  Le 
applicable  to  cases  under  sect,  5L  Oq  any  other  cuustruction  of 
the  statute,  the  company  might  avoid  costs  by  simply  re^fraiiiing  from 
making  au  offen  Moreover,  it  is  expressly  provided  by  sect.  38^ 
that  the  company,  in  giving  notice  of  their  intention  to  summon 
a  jury,  must  state  what  sum  of  money  they  are  willing  to  give, 
so  that  the  company,  if  they  make  no  offer  at  all,  are  in  default. 
Where  no  offer  is  made,  and  the  company,  notwithstanding  an 
adverse  verdict,  turn  out  not  to  be  liable  in  law,  sect,  51  ha^  no 
application  (/). 

By  sect.  52,  the  costs  of  the  inquiry  are,  in  case  of  dilference, 
to  be  settled  (/)  by  one  of  the  masters  of  the  Court  of  Queen's  i^^^u-r- 
Bench  of  England  or  Ireland  (k),  according  as  the  landa  are  situate,  ^''*'^  ''*^" 
on  the  application  of  either  party  (?).  Such  costs  include  all  reason- 
able costs,  charges  and  expenses  incurred  in  summoning,  impannelliog 
and  returning  the  jury,  taking  the  inquiry,  the  attendance  of  wit- 
I  Besses,  the  employment  of  counsel  and  solicitors,  recording  the 
verdict,  and  judgment  thereon  and  otherwise  incident  to  such  in- 
quiry (l). 

There  is  a  conflict  of  authority  as  to  the  finality  of  the  taxation.  nv\U*w nt 
The  better  opmion  would  seem  to  be  that  the   master  s   taxation  uxatio«. 
cannot  be  reviewed  by  the  Court  on  motion,  inasmuch  as   he  is 
intrusted  with  the  duty  of  taxation  as  a  person,  and  not  as  an  officer 
of  the  Court,     It  is  doubtful  whether  the  Court  would  interfere  either 
by  certiorari  or  mandamus,  with  an  improper  taxation  {in). 

By  sect.  53,  if  any  such  costs  be  payable  by  the  company,  and   fonu  rtcmer- 
within  seven  days  after  demand  be  not  paid  to  the  party  entitled  to  {ject.  53. 
receive  the  same,  they  are  recoverable  by  distress  (n),  and  on  appH- 
catioD  to  any  justice  "he  shall  issue  his  warrant  accordingly."     If  the 


(/♦)  Martin  v.  Leicester  JFatencorkSt 
27  L.  J,,  Kk.  432. 

(f)  Tofid  V.  Afdrojtolifnn  DidrlH  IL 
Ca.,  24  L.  T.  435  ;  19  W,  \L  720. 

{J)  Tlie/ff  for  setllliig  iXxQb^  costs,  one 
fill il ling  j>er  folio,  14  payabk  in  nmiicy^  not 
in  sUmjw,  Ul  k  32  Vict.  c.  119,  s.  45. 

{k)  It   VA  remAikablc  that  tlid  taxatioii 

of  cohta   foirn    no    |«art    of  tli*"  onUnary 

duties  of  tlifl    vuiaUt  in  Iryliind;  that  is 

r  done   by  the   Uu-ituj  ojic^r.     Sec   7   &  8 

^Vict  c.  107;    30  k  31  Vict  c   129.     Iti 

Maker  y.  tSouthrrji   and   IFcstcni  M,  Co,, 

13  Ir.  L»  il,  364,  it  was  said  by  Bhckbnnie, 

C.  J.,  that  the  Court  of  Qivncn's  Bench  \m\ 

I  no  jurisdiction  to  com[>Gl  the  ufficcr  to  L^lx 

I  these  coats. 

{!)  Th«»  mstster  haa   no  jnnadicUon  to 

^  tax  co8t«  iijciilentnl  to  rRilway  inquiry  as 

"between  solicitor  »iiJ  client,  but  only  as 

between   piuty  uud   iMirty,     0*  Far  red  v. 


Limeridc  and  Wakrjhrd  H.  tV,  13  Ir. 
L.  H.  305. 

(m)  Set!  Oimiv.  L.  mid  N.  TF.  R.  Co,, 
li.  R.,  3  Q.  B.  :.4  ;  37  L,  J,,  il  B.  54,  iu 
whirh  tbe  autlioriLiea  are  reviewed  ;  llos^ 
f.  York  find  Kcircfislh  anrl  Bcntick  JL 
Oa,t  13  Jur.  tilO;  MdropolHan  JL  Co,  v. 
Turn/uim,  32  L.  .1.,  U.  Q,  249  ;  14  C  h,, 
N.  S.  21*2  ;  Bniij  v.  South  Ea^trrn  IL  Cik^ 
7  D.  k  L-  307.  Ill  a  case  under  sect.  34, 
it  wns  Rjiid  thnt  tbe  master  might  refuse  to 
tax  GOBts  if  no  eo^ta  were  due.  Fill- 
h^rdingc  (Earl)  y.  Oloucrslt^r  ami  Bcrke* 
ktf  Cannl  Co,,  41  L.  J.^  (^  B.  31  tJ. 

{u)  A  mantlumiiis  will  not  be  granted  to 
rocover  POJits,  where  :i  reniL-dy  by  distTCSH 
is  given  by  tJio  statute.  A\  v.  Lfiitdwi  awl 
BlucknntU  il'.  Co.,  3  D.  A:  U  401  ;  4  Knihv. 
r?is.  nJ>  ;  JL  V,  Hull  aiid  Sclby  JL  CU,  6 
il  B.  70. 
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4.  By  a  Jury,  (josts  be  payable  by  the  claimant,  they  may  be  deducted  and  retained 
by  the  company  out  of  any  money  awarded  by  the  jury  to  the 
claimant.  The  payment  or  deposit  of  the  remainder,  if  any,  of  such 
money  is  to  be  deemed  payment  and  satisfaction  for  the  whole 
thereof.  If  the  costs  exceed  the  amount  of  the  money  awarded, 
the  excess  is  recoverable  by  distress  on  application  to  a  justice  of  the 
peace. 
Attachment  The  purchase-monev,  even  where  ascertained  by  the  verdict  of  a 

of  imroluutc-  ...  . 

money.  jury,  is  not  a  debt  "due  or  accruing"  to  the  vendor,  so  as  to  be 

capable  of  being  attached  under  the  garnishee  Orders  of  the  Rules  of 
Court,  Ord.  XLV.,  Rule  3  (o). 

(o)  HowfU  V.  Metropolitan  District  i?.  Co,,  L.  R.  19  Cli.  D.  608 ;  51  L.  J.  Ch.  158  ; 
45  L.  T.  707  ;  80  W.  R.  100. 


(    297    ) 


CHAPTER   VII. 

ox  THE   INVESTMENT  OR  PAYMENT    OF  PURCHASE-MONEY  AND    COM- 
PENSATION, AND  COSTS  ATTENDING  INVESTMENT. 


PAGE 

1.  The  Investment  or  Fayment  of 

PurcJuise-niomy  ami  Compen- 
sation 297 

2.  Costs  attending  Investment    .     .  310 


PAGE 

3.  VThether  Money  deposited  is  to 
he  considered  as  Beat  or  Per- 
sonal Estate 318 


1.  The  Investment  or  Payment  of  Purchase-Money  and  Com-  i-  ^odeso/ 


X>ensation. 

Although,  as  has  been  shown,*  the  Lands  Clauses  Consolidation  •  Page  leo. 
Act  enables  tenants  for  life,  and  other  persons  under  various  dis- 
abilities, to  sell  lands  to  a  railway  company,  such  parties  are  not 
entitled  to  take  the  purchase-money  or  compensation  coming  from 
the  company  for  their  own  use,  but  it  must  be  in  such  and  some 
other  cases  invested  for  the  benefit  of  the  parties  interested. 

The   foUowinc:   arc   the    provisions  of  section  G9  with  respect  to  investment  of 

-  ^^^,  .  .  ..         1        .  1.      ..     1   .  sum  of  200/.  or 

sums  of  200(.  or  more  commg  to  parties  havmg  limited  interests,  or  more  coming  to 
prevented  from  treating,  or  not  making  title  : —  diaawuty. 

If  the  purchase- money  or  compensation  be  payable  in  respect  of  ^  ^'  ^^^*  **  ^' 
any  lands  taken  by  the  company  from  any  corporation,  tenant  for 
life  or  in  tail,  married  woman  {a)  seised  in  her  own  right  and  entitled 
to  dower,  guardian,  committee  of  lunatic,  trustee,  executor,  or  ad- 
ministrator, or  person  having  a  qualified  interest  only,  which  he  is 
not  entitled  to  sell  except  under  the  Railway  Acts  (i),  the  amount  is 
to  be  paid  into  the  Bank  of  England  (c)  or  Ireland,  as  the  case  may 
be,  and  the  monies  remain  so  deposited,  until  the  same  be  applied  (cZ) 
to  some  one  or  more  (e)  of  the  following  purposes  : — 

(a)  See  Married  Women's  Property  Act,  in  the  matter  of  the  special  (citing  it),  and 

1882.  some  words  shall  be  added  in  each  case 

(6)  As  to  Settled  Land,  see  also  Settled  briefly  expressive  of  the  nature  of  the  dis- 

Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  32  ability  to  sell  and  convey,   hj  reason  of 

and  8.  53,  by  which  latter  section  a  tenant  which  the  money  shall  bo  so  jwiid  in,  which 

for  life  in  exercising  the  powers  of  the  act  particulars  shall  be  stated  in  the  request 

is  trustee  for  all  parties  interested.  for  the  direction  for  the  lodgment" 

(r)  Hy  the  Supreme  Court  Funds  Eulcs,  (rf)  As  to  the  costs  of  such  application, 

1886,  rule  30,  if  the  lands  be  in  England  see  sect.  80. 

or  Wales,  the  money  "shall  be  placed  in  (c)  At  the  option  of  the  claimant.    Rs 

the  books  at  the  pay  office  to  the  credit  of  De  Beauvoir's  Trusts,  29  L.  J.,  Ch.  567, 

£x  i)arto  the  promoters  of  the  imdertuking,  per  Turner,  L.  J. 
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1.    M0tl€Sof 

Inrestment. 

Discharge  of 
debU 

ParcliAse  of 
other  lands. 


Rebailding. 


Payment. 


Court  will  order 
investment  on 
])etition. 

Sect  70. 


DeciMions  on 
KS.  09  and  70. 

Settled  Kind 
Act,  1882,  8.  32. 


1.  LAnd  tax  nnd 
incumbrances. 


1.  In  the  redemption  of  the  land-tax,  or  the  discharge  of  any 
incumbrance  aftecting  the  land,  or  affecting  other  lands  settled  there- 
with to  the  same  or  like  uses,  trusts  or  purposes  :  or, 

2.  In  the  purchase  of  other  lands  to  be  conveyed,  limited  and 
settled  upon  the  like  uses,  trusts  and  purposes,  and  in  the  same 
manner  as  the  lauds  in  respect  of  which  such  money  shall  have  been 
paid,  stood  settled  :  or, 

3.  If  such  money  shall  be  paid  in  respect  of  any  buildings  taken 
under  the  authority  of  the  acts,  or  injured  by  the  proximity  of  the 
works,  or  injured  by  the  w^orks,  in  removing  or  replacing  such  build- 
ings, or  substituting  others  in  their  stead,  in  such  manner  as  the 
Chancery  Division  of  the  High  Court  shall  direct :  or, 

4.  In  payment  to  any  party  becoming  absolutely  entitled  to  such 
money. 

By  sect.  70,  such  money  may  be  so  applied,  as  directed  by  sect.  69, 
upon  an  order  of  the  Court,  made  on  the  petition  of  the  party  who 
would  have  been  entitled  to  the  rents  and  profits  of  the  lauds  in 
respect  of  which  the  money  was  deposited  ;  and  until  the  money  can 
be  so  applied,  it  may,  upon  the  like  order,  be  invested  in  the  funds, 
or  in  government  or  real  securities  (/),  and  the  interest,  dividends 
and  annual  proceeds  thereof  paid  to  the  party  who  would  for  the 
time  being  have  been  entitled  to  the  rents  and  profits  of  the  lands. 

It  is  now  proposed  to  treat  together  the  numerous  cases  on  the 
69th  and  70th  sections ;  but  it  should  be  premised  that  the  Settled 
Land  Act,  1882,  s.  32,  which  will  be  hereafter  referred  to  (g),  lias,  by 
materially  enlarging  the  powers  of  investment,  materially  diminished 
the  importance  of  many  of  them.  The  69th  section  provides  for  the 
application  of  the  purchase-money  in  (1)  redemption  of  land-tax,  or 
discharge  of  incumbrance ;  (2)  the  purchase  of  other  lands ;  (3)  the 
restitution  of  buildings;  and  (4)  payment  in  cash.  The  70th  section 
provides  the  procedure  by  which  this  is  to  be  accomplished,  and  for 
interim  investment,  and  payment  of  dividends. 

To  treat  of  these  in  their  order  : — 

Where  a  special  act  contained  a  similar  provision  as  to  redemption 
of  the  land-tax,  it  was  decided  that  a  tenant  for  life,  who  had  re- 


(/)  The  Master  liaving  reported  ngaiiist 
the  propriety  of  allowing  money,  ns  a 
general  principle,  to  be  invested  on  mort- 
gage, Knight  ftnice,  V.-C,  said,  as  he  was 
doubtful  on  the  point  he  would  not  f:o 
against  the  decision  of  the  Master.  J^j: 
parte  Franlrlyn,  17  L.  J.,  Ch.  16« ;  12 
Jur.  C42  ;  5'  Railw.  Cas.  206  ;  Kx  parte 
Craven,  17  L.  J.,  Ch.  215,  Shadwell,  V.-C, 
refused  a  similar  n])plication.  Jiut  In  re 
Lomax,  34  Beav.  204  ;  and  In  re  WUkia- 
son,  37  L.  J.,  Cb.  384,  it  was  allowed  ;  and 
in  the  latter  case,  dialing,  V.-C,  thought 


Ej'  parte  Franlhjn  earned  the  doctrine  to 
an  extent  not  wantinted  by  the  modern 
l)racticc  of  the  Court.  And  see  In  re 
Willhm  SnuVi's  Estate,  L.  K.,  9  1U\.  178  ; 
III  re  Sewort's  Estate,  L.  R.  18  Eq.  278. 
In  re  Frt/ers  Settlement,  Fryer  v.  Satishui^ 
and  Dorset  Jnnet ion  II.  Co.,  \u  R.,  20  Eq. 
4C8,  Hall,  V.-C,  directed  the  purchase- 
money  to  be  invested  in  East  India  Four 
per  Cent.  Stock.  See  also  the  cases  col- 
lected in  Fvc  Toddy's  Estate,  43  L.  J.,  Ch. 
192,  n. 
{g)  See  p.  306,  i)Ost. 
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deemed  before  the  act,  might  reimburse  himself  out  of  the  proceeds 
of  tlie  lands  purchased  of  him  by  the  company  {h).  Leases  are  an 
"  incumbrance  affecting  the  land  "  within  the  act  (i).  The  applica- 
tion of  part  of  the  fund  derived  from  the  sale  of  glebe  to  the  extin- 
guishment of  a  drainage  rentcharge  (having  eleven  years  to  run), 
has  been  refused  (A). 

Bonds  issued  to  secure  money  borrowed  by  a  corporation,  which 
was  payable  out  of  the  borough  fund,  which  was  a  fund  made  up  in 
part  of  the  rents  of  the  real  estate  of  the  corporation,  and  mortgages 
of  the  tolls  of  the  cattle-market  and  market-hall,  have  been  held  to 
be  "  debts  *'    affecting  the  land  of  the  corporation  (l). 

As  to  debts,  &c.  affecting  other  lands  settled  therewith,  &c. — 

If  the  lands  of  a  municipal  corporation  are  taken,  the  purchase- 
money  may  be  devoted  to  payment  of  mortgage  monies  secured  on 
other  lands  belonging  to  the  same  corporation  (m). 

The  question  what  kind  of  lands  may  be  purchased  under  section  -i^J^^Jj^  "' 
69  has  given  rise  to  several  decisions. 

In  lie  Canns  Estate  (n),  Knight  Bruce,  V.-C,  doubted  whether 
the  Court  v;as  authorized  to  order  deposited  money  arising  from  the 
sale  of  freehold  property  to  be  invested  in  a  copyhold  estate ;  but 
upon  a  representation  that  the  master  had  found  that  it  was  for  the 
benefit  of  all  parties  interested  that  the  purchase  should  be  made,  he 
made  the  order  as  prayed.  But  in  a  subsequent  case  (o)  in  which 
he  refused  to  allow  the  purchase-money  of  freeholds  to  be  invested 
in  leaseholds,  he  expressed  doubts  if  he  had  acted  rightly  in  Re 
Cann's  Estate, 

In  another  ca3c(p)  the  Lords  Justices  made  an  order  for  re- 
investment in  copyholds,  where  the  greater  part  of  the  lands  sold 
to  the  railway  company  was  of  a  like  tenure.  And  where  the  peti- 
tioners were  charitable  trustees,  having  an  absolute  legal  title  (5), 
Malins,  V.-C,  allowed  the  purchase-money  of  freeholds  to  be  invested 
in  leaseholds  (r). 

As  to  leaseholds,  the  purchase-money  of  which  when  invested  is  LeMchoids. 
insufficient  to  give  a  tenant  for  life  the  same  benefit  as  the  lease,  see 
In  re  Pflejcr  (s),  in  which  case  a  government  annuity,  equal  to  the 

(A)  Ex  jjarte  Lord  Korlhwlch,   1  Y.  &  5  Kailw.  Cas.  204  ;  6  Hare,  30 ;  12  Jur.  450. 

Coll.,  Exch.  166.  (»)  19  L.  J.,  Ch.  376  ;  15  Jur.  3. 

(0  Ex  parte   Corporation  of   Shrffield,  (0)  Ex  jffirtc  Macaulay^  23  L.  J.,  Cb. 

A'«  Manchester,  Shcfitld  and  Lincolnshire  815  ;  23  K  T.,  0.  S.  263. 

R.  Co.,  21  15eav.  162  ;  25   L.  J.,  Ch.  587  ;  ip)  Re  Browne,  6  Kailw.  Cas.  733 ;  16 

Ex  parte  Mayor  of  London,  37  L.  J.,  Cb.  Jur.  158. 

375.  (q)  Sec  Rr  Spurstowe^s  Charity ^  L.  R., 

(k)  Kirksmcatim  {Rector),  exparte,  L.  R.,  18  Eq.  279. 

20  Ch.  D.  203.  (r)  In  re  Rcho1*olh  Chapel,  L.  R.,  19  Eq. 

(/)  Li  Re  Derby  Man icijHtl  Estates,  L.Kt  180;  44  L.  J.   Ch.  375;  31   L.  T.  571; 

3  Ch.  D.  289  ;  30  W.  R.  729.  23  W.  R.  405. 

(7/1)  Exparte  Corporation  of  Cambridge,  {s)  L.  R.,  6  E'».  426. 
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1.  Modes  qfj 
Investment, 


Rectory. 


Equity  of  n- 
dcinp 


8.  Buildings. 


net  income  from  the  leaseholds,  was  ordered  to  be  purchased ;  and 
In  re  Phillips  (f),  where  the  Court  directed  a  reference  to  an  actuary 
to  ascertain  how  much  of  the  capital  ought  to  be  paid  in  each  year 
to  the  tenant  for  life. 

Where  money  had  been  paid  into  Court  by  a  railway  company  &s 
compensation  for  injury  to  lands  belonging  to  a  rectory,  the  rector 
presented  a  petition  under  section  69,  praying  that  the  fund  in  Court 
might  be  applied  to  defray  costs  incurred  in  inclosing  certain  other 
lands,  which  were  waste  lands  allotted  to  the  rectory  under  an 
inclosure  act.  Romilly,  M.  E.,  on  the  authority  of  a  case  previously 
decided  by  Wigi-am,  V.-C.  (m.),  made  the  order  (x). 

There  is  not  necessarily  any  objection  to  an  investment  of  the 
purchase-money  in  land  situate  out  of  the  jurisdiction  of  the  Court  (y). 

The  money  will  not  be  allowed  to  be  invested  in  the  purchase  of 
an  equity  of  redemption  (z).  A  sum  of  450i.,  which  was  in  Court 
imtil  it  should  be  laid  out  in  lands  to  be  settled  to  the  "  like  uses," 
was  ordered  to  be  applied  to  new  buildings,  the  master  having 
reported  that  sum  necessary  (a).  In  another  case  the  sum  of  30/., 
which  remained  in  Court  after  the  greater  part  of  the  purchase- 
money  had  been  laid  out  in  the  purchase  of  other  lands,  was  allowed 
to  be  applied  in  lasting  improvements  (b). 

But  Parker,  V.-C,  said  that  the  rule  he  laid  down  was  not  to 
allow  sums  exceeding  201.  to  be  paid  out  under  such  circumstances  (c). 
Where  only  201.  lOs.  remained,  Shadwell,  V.-C,  refused  to  allow  it 
to  be  devoted  to  the  payment  of  the  extra  costs  of  the  tenant  for 
life  (d). 

It  has  been  repeatedly  held  that  purchase-  or  compensation-money 
may  be  laid  out  in  building.  Thus,  where  a  company  took  land 
belonging  to  a  charity  on  which  almshouses  Avere  erected,  and  paid 
into  Court  the  sum  awarded  as  compensation  for  the  land  and  re- 
building the  almshouses,  Shadwell,  V.-C,  ordered  the  money  to  be 
paid  to  the  trustees  of  the  charity  upon  an  undertaking  to  apply  it  in 
rebuilding  the  almshouses  (e)  ;  and  in  another  case,  Shadwell,  V.-C, 
authorized  the  application  of  purchase-money  to  the  alteration  and 
improvement  of  almshouses  (/).   Upon  the  petition  of  the  incumbent. 


(0  L.  R.,  6  Eq.  250  ;  and  see  In  re 
Treachery  18  L.  T.  810,  and  In  re  North, 
19  L.  T.  43. 

(w)  Ex  parte  Quecn^s  College^  Camhridtj^f 
U  Beav.  169,  n. 

(x)  Ex  parte  Lockwwd,  14  Beav.  158. 

(y)  In  re  Taylor's  Estate,  40  L.  J.,  Ch. 
454,  where  the  land  which  it  was  projwsed 
to  buy  was  in  the  Isle  of  Man. 

(r)  Ex  parte  Craven,  17  L.  J.,  Ch.  215. 

(a)  Ex  parte  Shaw,  4  Y.  ic  Coll.,  Exch. 


606  (under  a  special  act). 

(6)  EtiKiHe  Barrett,  19  L.  J.,  Ch.  415  ; 
16  Jur.  3. 

(r)  In  re  Batamn,  21  L.  J.,  Ch.  691  ; 
see  also  Be  Lord  Egrcnionl,  12  Jur.  618. 

(d)  Er.  jHirte  Hector  of  BredricoU,  17 
L.  J.,  Ch.  114  ;  5  Railw.  Cas.  209. 

(f)  Ex  parte  Thomcrs  ChariUj^  12  L.  T., 
O.  S.  266. 

(/)  Bn  Buckinghamshire  B.  Co.,  14  Jur. 
1065. 
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Wood,  V.-C,  ordered  the  pnri;Lase-moDej  of  glebe  land  belonglog  to 
a  parsonage  to  be  paid  to  the  nominee  of  the  archbishop  (under 
1  &  2  Yici  c.  106,  s.  60),  to  be  applied  in  building  a  vicarage 
house  (g).  In  one  case,  Hall,  V.-C,  on  the  petition  of  the  rector,  oebe, 
ordered  part  of  the  purchaRe- money  of  the  glebe  to  be  used  in  the 
repair  of  the  rectory  buildings,  but  refused  to  allow  it  to  be  expended 
for  the  restoration  of  the  chancel  of  the  church,  or  in  paying  off  money 
horrowod  from  the  governors  of  Queen  Anne's  Bounty  (A);  in 
another  case  as  to  glebe.  Hall,  V*-C.,  declined  to  allow  a  rentcharge 
imder  a  Drainage  Act  to  be  extinguished  by  the  payment  of  a  lump 
sum  out  of  the  fund  in  Court,  even  though  the  incumbrancer  con- 
sented to  the  application  (?)  ;  and  in  another.  Bacon,  V.-C,  while 
ordering  the  application  of  the  money  towards  necessary  improve- 
ments  and  additions  to  the  parsonnge  house,  directed  that  it  should 
be  paid  to  tlie  bishop's  secretary  on  his  undertaking  to  apply  it(^'), 
A  railway  company  took  part  of  a  glebe,  and,  the  rectory  house  being 
old  and  dilapidated,  an  arrangement  was  made  with  the  consent  of 
the  bishop  and  the  patron  that  the  old  house  should  be  pulled  down 
and  a  new  bouse  built  on  the  site,  partly  at  the  patron's  expense, 
partly  with  money  advanced  by  the  Commissionei*s  of  Queen  Anne's 
Bounty,  and  partly  wltli  the  purchase*moncy  to  be  paid  by  the  com- 
pany. The  company  fell  into  difficulties,  and  did  not  pay  the 
purchase-money  until  after  a  bill  for  specific  performance  bad  been 
filed  agninst  them  liy  the  rector,  when  they  paid  into  Court  ;  in  the 
meantime  the  rector  had  advanced  the  amount  and  the  buikliug  Imd 
been  completed.  On  petition  by  the  rector  to  have  the  purchase- 
money  paid  out  to  him,  the  Lords  Justices  held  that  they  had  no 
power  to  make  the  order,  and  that  the  consent  of  all  parties  could 
not  entitle  them  to  Jo  so  (l).  The  same  point  had  been  previously 
decided  by  the  Lords  Justices  on  the  petition  of  the  tenant  for  life  of 
a  settled  estate  (j>fc),  the  only  ditlerence  being  that  in  the  earlier  caise 
the  remaindermen  did  not  consent.     James,  L*  J.,  there  said  : — 

**  We  cymaot  aanction  the  fund  being  expended  in  repaying  the  petitioner  what 
ho  has  already  expended.  That  is  never  done  unless  the  exjienditiire  was  properly 
a  charge  upon  the  iidieritance,  for  which  there  is  no  pretence  here/' 

In  that  case,  however,  it  was  also  held  that  the  Court  bad  power  n^ij^P'iiiig 

'  »         .  ,      ,  ,      ,  iriaimioti-boiwe, 

to  order  the  fund  to  be  applied  in  building  or  rebuilding  cottages  or  *<"' 


(g)  Ex  jtarU  Ineumlent  of  Whitfield^  2 
J.  &.  H.  610  \  30  L.  J.,  Ch.  8ie. 

{h)  lie  Loiilk  and  EttJit  CoaU  JL  Co.,  Ex 
parte  Jkdor  of  GrinwUhij,  L.  R*,  2  Ck 
DiY.  225. 

{{)  Kirkameaton  [Rfdor),  Ee  parte,  L. 
R.,  20  Ch.  D,  203  ;  fa  L.  J..  Hi.  581. 

(k)  Et  iMitc  fh"  i>cU)r  of  Clatjpotf,  42 


L.  J.,  Ch.  77rt. 

(/)  fFitlimn^v  v.  Ji/Mrurt/  and  Bmking-^ 
hamMre  II  Co.,  L.  K,  9  Ch.  684  ;  ai 
L.  T.  5*21. 

(m)  In  re  Lruffha  EMaic,  L.  R.,  6  Ch, 
887*  St^e  also  I>rakc  v.  Trefmia,  L.  R,,  10 
Ch.  3^4,  ttud  I{&  Sjfeera  Trasta,  L  K.,  3 
Ch.  D.  262, 
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1.  Moilfaqf 
Investment. 


Payment  of  con- 
tract price  to 
trustee, 

to  tenant  for 
life. 


Making  of  roadtt. 


other  edifices  on  the  estate  {ii),  on  the  ground  that  this  was  a  per- 
manent augmentation  of  the  property,  but  that  the  Court  would  not 
do  that  if  the  remaindermen  objected.  The  Court  declined  to 
sanction  a  proposed  outlay  on  repairs  and  alterations  on  the  mansion- 
house  or  on  repairs  generally  on  other  parts  of  the  estate,  on  the 
ground  that  it  was  the  duty  of  the  tenant  for  life  to  keep  up  the 
buildings,  although  he  might  be  by  law  dispunishable  for  waste  (o). 

A  tenant  for  life  was  allowed  by  Wood,  V.-C,  to  receive  2201. 
upon  an  undertaking  to  lay  it  out,  with  SOL  of  her  own,  in  building 
labourers'  cottages  upon  the  estate  (p).  Where  a  railway  passed 
through  a  farm  and  divided  it,  so  that  the  buildings  could  not  be 
conveniently  used  for  one  part  of  the  farm,  Romilly,  Mi  R.,  held 
that  compensation  paid  for  damage  might  be  applied  in  the 
erection  of  new  buildings  on  that  part  of  the  farm  which  required 
them  (q). 

However,  in  another  case,  Stuart,  V.-C,  refused  to  make  an  order 
for  the  application  of  part  of  the  purchase-money  towards  the  erec- 
tion of  a  new  farmhouse  and  buildings  upon  an  estate  which  had 
been  purchased  with  other  i)art  of  the  purchase-money,  saying  that 
it  was  not  the  purchase  of  other  lands,  and  could  not  be  considered 
as  a  debt  or  incumbrance  (r). 

The  contract  price  of  repairs  has  been  ordered  to  be  paid  to  a 
trustee  (8),  and  as  much  as  362^.  has  been  allowed  to  be  paid  to  a 
tenant  for  life  on  the  production  of  an  affidavit  that  half  the  contract 
pcice  for  the  erection  of  buildings  has  been  expended  thereon  (t). 

In  an  Irish  case,  where  the  tenant  for  life  petitioned  that  the 
purchase-money  might  be  paid  out  to  him  on  his  undertaking  to  lay 
it  out  in  making  roads  on  the  rest  of  the  property,  which  would 
permanently  improve  it,  and  increase  the  value  of  the  inheritance, 
Sullivan,  M.  R,  held  that  he  had  no  power  to  make  such  an 
order  (tc). 

Where  lands  were  sold  by  agreement  to  a  company,  by  a  dean  and 
chapter  and  their  lessee,  for  a  long  term  of  years,  for  one  entire  sum 


{n)  See  also  £x  parte  Rector  of  Shiptou- 
itnder-  Wychwoml,  19  W.  R.  549  ;  and  /.V 
parte  Rector  of  OamstoUy  L.  K.,  1  Ch.  Div. 
477  ;  In  re  AldrcfTs  Estate,  L.  R.  21  Cli. 
D.  228. 

(o)  It  is  not  easy  to  reconcile  with  this 
decision  the  ajiplication  of  a  portion  of  tlie 
fund  for  the  repair  of  the  rectory  buiUlinga 
in  Re  Louth  and  East  Coa^t  R.  Co,,  tU 
jHirte  Rector  of  Grimoldbyy  suj^ra  ;  perhaps 
the  repairs  there  recjuired  amounted  to 
necessary  improvements  and  additions,  as 
in  Ex  parte  the  Rector  of  Claypole,  supra. 

ip)  Re  Wight's  EstaU,  6  AV.  R.  718,  and 
see  Re  PaHcs'  Est<ite,  27  L.  J.,  Cli.  712  ; 


3  I)e  G.  &  .T.  144  ;  Re  Dummer,  34  L.  J., 
Cli.  A^^Q  :  Ej:  jmrte  Corporatimi  of  Livrr- 
jK>oI,  85  L.  J.,  Ch.  655  ;  L.  R.,  1  Cli.  590. 

iq)  Kf  jHirte  Milwardf  29  L.  J.,  Ch. 
245  ;  27  Hcav.  571.  Sec  also  hi  re  John- 
son's Settlements,  L.  R.,  8  Eq.  848. 

(r)  Re  Rudiitnrs  Estates,  6  Jur.,  N.  S. 
816. 

(.v)  AldrrVs  Estate,  In  re,  L.  R.,  21  Ch. 
D.  228. 

(0  Earl  de  Orry's  Settled  Estates,  In  re, 
^^\  N.  for  Dccemher  17th,  1887. 

(?/)  In  re  Belfast  Water  Conunim&ncrs, 
I.  R.,  5  E<i.  63. 
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of  1,7G0?.,  and  the  whole  of  the  purchase-money  was  paid  into  the 
Bunk  by  the  company,  and  the  lessee  afterwards  petitioned  the  Court 
to  apportiou  aod  pay  him  his  share  of  the  pureliase-moiicy.  Knight 
Bruco,  V.-G,  said  that  he  had  too  much  douht  of  the  authority  of  tlie 
Court  to  apportion  the  money  in  such  a  case,  to  make  it  proper  for 
him  to  be  active  in  doing  so,  and  he  therefore  refused  to  accede  to 
the  appHcation  (x).  (An  order  was  afterwards  taken  by  consent  in 
this  case,  to  tlic  effect  that  the  dividends  shouUl  be  paid  to  lessee  for 
the  residue  of  the  term  or  until  further  order,  without  prejudice  to 
any  question,  the  lessee  undertaking  to  pay  the  rent  reserved  by  the 
lease.)  Where  by  the  terms  of  a  special  railway  act  the  company 
were  empowered  to  purchase  lands  belonging  to  the  corporation  of 
Lincoln,  in  which  lands  the  freemen  were  interested,  and  the 
purchase-money  was  directed  to  bo  deposited  and  applied  for  the  per- 
manent benefit  of  the  freemen,  as  the  Court  of  Chancery  should 
direct,  Parker,  V.-C,  declined  to  entertain  a  petition  as  to  the 
application  of  the  fund,  until  a  public  meeting  of  the  freemen  should 
have  been  convened,  and  a  committee  appointed  on  their  behalf,  who 
could  instruct  counsel  to  appear  (^). 

As  to  the  practice  of  the  Court  in  entertaining  these  petitions,  it  Pi«cUtM<orib« 

li-i  -iiT  n  »  •  Court  fiiN  in  iKi-t'- 

seems  that  the  Court  wdl  direct  a  reference  to  the  Chief  Clerk  ti"i»H riibuug  to 
befoi'e  a  summary  order  is  made.  Thus,  \Ybere  an  application  was 
made  by  the  parish  officers  to  have  a  sum  of  money,  which  had  been 
paid  into  Court  by  a  railway  company,  paid  out  to  them  fijr  the 
purpose  of  buying  other  land,  and  erecting  other  buildings,  in  sub- 
stitution of  those  taken  by  the  company,  Kniglit  Bruce,  V.-C, 
directed  a  reference  to  the  Master  (2).  And  it  has  been  decided  that 
the  Court  will  not,  hy  one  order,  direct  a  reference  as  to  the  propriety 
of  a  proposed  re-Investment,  and  as  to  title,  and  for  the  completion  of 
the  purchase,  by  payment  to  the  vendors^  and  for  taxation  and  pay- 
ment of  costs.  After  the  Chief  Clerk  has  approved  of  the  title  and 
settled  the  conveyance,  the  matter  must  come  again  to  tlie  Court  fur 
approval  and  further  directions  (a).  But  in  some  cases  such  applica- 
tions have  been  granted  when  supported  by  proper  affidavits,  showing 


(j?)  El  park  mini,  17  L.  J,,  Ch.  240. 

iff)  JU  Grmi  NoHham  JL  Co.,  6  Uailw. 
Can.  738  ;  21  L.  J.,  Vh.  &n  ;  16  Jm.  75rt. 
As  t<>  payment  out  of  Court  to  a  d(>ivre,<?8, 
mio  In  rt  liftjrj*  E^tnf^,  U  R.  9  E4.  ]7'J  ; 
8U  ]*.  J.,  Cli.  392,  l'Jl>^nc•llt  to  ti  us  lees, 
In  re  Jontss  TritM  EsfaU\  :VJ  L.  J,,  Ch. 
WO  I  In  re  nimnn^  HUH,  Sli  L  J,,  Cli. 
760  ;  In  rt  Gooch'a  £ifl4i(r,  L.  B.  3  tli.  H. 
742.  PttymcQt  to  n  f>ei^on  who  would 
liave  obtaitic^i  titk  by  lenfftli  of  poa^essloa 
liut  for  the  di^iilings  witli  llic  company, 
iff  JS^n*,  42  L.  .1,,  CIl  357,     But  ace  as 


trt  lliis^  /?r  HtiUiHBttHfiih,  24  L.  T.  347  ;  19 
W.  li.  580. 

(z)  £^ park  Ckurchieard&na  0/  Bit^^er, 
n  Rjiilw.  Cfls.  205.  So.  ncr  Simdw^Il, 
V.-C,  Et  pnrtf  Craren^  17  L  J.,  Ch.  *215  ; 
lU  Martin,  22  L.  J.,  Ck  248;  17  Jur. 
30. 

[a)  Er  parte  Duckir,  16  Jur.  511  j  ex* 
piriiuiiig  Ej'  jtnrtc  Siefhcrdl,  16  Jur.  72  ; 
20  U  J.,  Ch.  62i>,  wheiie  a  contrary  nile  b 
errouoously  auppowd  to  havo  been  laid 
doTHj. 
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CHAP.  Vir. — INVESTMENT  OF  PURCHASE-MONEV. 


1.  Modeiof 
lumtment. 


When  parties 
having  i>reearl- 
ouR  iut«reHt« 
apply,  the  i>nlcr 
for  imymeiit  iti 
moulded  accuid- 
iugly. 


On  a  petition  for 
reinvestment,  by 
tenant  for  life, 
notice  need  not 
be  siveu  to  re- 
niaiudcnnau. 


that  the  title  to  the  lands  about  to  be  purchased  has  been  approved 
by  counsel,  and  the  deeds  verified,  without  a  reference  to  the  Master  (6). 
Where  a  rector,  who  had  presented  a  petition  for  investment,  died 
pending  the  proceedings,  and  the  noAv  rector  consented  that  the  pro- 
ceedings should  go  on,  Parker,  V.-C,  held  that  no  supplemental 
order  was  necessary  (c), 

A  railway  company  took  some  land  which  had  been  demised  by  a 
dean  and  chapter  for  twenty-one  years  on  a  beneficial  lease.  The 
company  purchased  the  lessee's  interest,  and  purchased  the  rever- 
sionary interest  of  the  dean  and  chapter  separately,  and  on  a  petition 
praying  that  this  latter  purchase-money  might  be  invested.  Knight 
Bruce,  V.-C,  directed  the  money  to  be  invested  in  lands  ;  and  after 
providing  for  the  pajrraent  of  the  rent  reserved  to  the  dean  and 
chapter,  if  such  a  provision  was  necessary,  he  directed  the  remainder 
of  the  dividends  to  be  accumulated,  until  the  expiration  of  the  twenty- 
one  years,  and  added  to  the  principal,  and  the  order  was  taken  in  that 
form(cQ.  So  where  compensation  was  awarded  to  the  bishop,  in 
respect  of  the  value  of  the  reversion  of  church  lands  leased  for  lives, 
Turner,  V.-C,  ordered  the  money  to  bo  invested,  and  the  dividends  to 
be  accumulated  until  either  of  the  lives  should  die»  inasmuch  as  the 
bishop  for  the  time  being  was  entitled  to  nothing,  until  the  lease 
should  become  renewable  (e).  And  where  the  lands  taken  were,  with 
other  lands,  subject  to  the  payment  of  an  annuity  by  the  owner,  and 
the  purchase-money  was  duly  deposited,  but  no  conveyance  of  the 
lands  to  the  company  had  been  executed  in  consequence  of  a  dispute 
as  to  who  were  necessary  parties  to  join.  Knight  Bruce,  V^-C, 
ordered  the  dividends  to  be  paid  to  the  owner  of  the  lands,  and 
directed  the  company  to  pay  the  costs  of  his  petition  (/).  But  if 
the  annuitants  join  with  the  owner  in  a  petition,  the  dividends  will 
be  ordered  to  be  paid  to  the  former  (g).  Where  lands  were  taken 
which  belonged  to  the  trustees  of  charities,  under  the  Municipal  Q)r- 
poration  Act  (5  &  6  Will.  4,  c.  76),  the  purchase-money  was  ordered 
to  be  invested,  and  the  payment  of  the  dividends  to  be  made  to  any 
two  of  the  trustees  for  the  time  being  (h). 

When  a  tenant  for  life  applies  to  tlie  Court,  upon  petition,  to  have 
money  re-invested  in  the  purchase  of  other  lands,  in  pursuance  of  the 


{b)  Sec  Ex  parte  Vicar  of  East  Dereham ^ 
21  L.  J.,  Ch.  677,  by  Kindersley,  V.-C. 

(p)  Ex  parte  Ilector  of  Lea ,  21  L.  J.,  Ch. 
776. 

(d)  Ex  parte  Dean  and  Chapter  of  (ihm- 
ccster,  19  L.  J.,  Ch.  400  ;  15  Jur.  239  ;  and 
sec  Ex  part4i  Jlcctor  of  Lambeth,  4  Kailw. 
Cas.  231. 

(c)  Ex  2>firte  Bishop  of  Winchester y  16 
Jur.  648  ;  and  see  Ex  jHifte  Archbishitp  of 


Cantcrhuryy  2  I)c  G.  &  S.  365. 

(/)  Er2>ni'te  Cofield,  11  Jur.  1071. 

((/)  7iV  Lowndes,  20  L.  J.,  Ch.  422.  As 
to  when  a  portion  of  the  corpus  of  the  fund 
will  ho  ordered  to  be  sold  to  jwiy  an  annui- 
tant, see  ExjHtrtc  Wilkinson,  3  De  G.  k  S. 
633. 

(/t)  r,c  Collins  Charily,  20  L.  J.,  Ch. 
168. 
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foregoing  sec  lion,  it  is  not  necessary  to  serve  notice  of  the  petition 
upon  the  parties  in  remain  tier, 

In  a  ca.se  where  this  question  arose,  the  Lords  Justices  inquired 
of  the  Registrar  whether  it  was  the  practice  to  serve  the  ceduis  que 
tr  ask  lit,  and  were  answered  in  tlie  negative.  Lord  Cran  worth,  L.  J., 
then  said, — 

"  If  the  qiioation  had  come  before  mo  in  1832,  when  the  first  statutes  were 
pasaeJ,  I  think  my  decision  woulil  proliahly  havo  been  in  accordance  with  the 
practice  Iiitherto  adopted  ;  hut  when  it  appears  aa  matter  of  fact  thut  tliis 
practice  liaa  gone  un  for  twenty  years,  and  that  no  inconvenience  has  reaulted 
therefrom,  I  am  cerk^inly  not  prepared  to  say  that  the  same  pnictico  ahoiild  nfit 
be  persevered  in." 

Sir  J.  L.  Kniglit  Bruce,  L.  J.,  also  said, — 

**  By  way  of  security  in  caaes  of  this  deaciiptioii,  there  is  the  snperintcndenco 
of  the  Master,  tlie  improbahilifcy  of  the  tenant  for  life  seeking  to  injure  the  in- 
beritunce,  and,  lastly,  the  presence  of  the  railway  company,  who,  if  anything 
'  grosa  were  done,  and  tliey  held  to  have  connived  thereat,  would  prv^bably  be 
themselves  treated  upon  the  footing  of  trustees,  and  thus  have  to  pay  the  money 
over  again ''  {i). 

Nor  is  it  necessary,  when  an  application  ia  made  to  re-invest  money  J^»»r  uy  tho 

coiuiijiiiv 

deposited,  to  give  notice  of  the  petition  to  the  company  who  paid  in 
the  money  (j).  And  in  a  case  io  wliieh  the  company  were  improperly 
served  with  notice,  on  a  petition  to  have  the  dividends^  paid  to  the 
husband  of  one  of  the  parties  interested,  Ivnii^ht  Bruce,  V.-C,  ordered 
the  petitioners  to  pay  the  costs  ineurred  by  the  company  (A:). 

Payment  may  be  made  to  trustees  having  a  power  of  pale  (i),  even  4.  p.iyinentt.> 
if  tiie  power  of  sale  lu^s  not  yet,  by  tlic  terms  of  the  trust,  come  into  entitled.*"  ' 
operation  (m),  and  without  service  on  any  cestui  que  tiHist  (??). 
Where  the  purchase-money  of  land  on  the  seashore  was  claimed  by 
the  lord  of  the  manor,  to  whom  the  company  had  given  notice  to 
treat,  but  had  paid  the  money  into  Court  in  consequence  of  the 
Crown  haviog  claimed  the  land  as  part  of  the  forealiore,  and  iiletl  an 
information  accordingly,  the  Court  ordered  the  petition  of  the  lord  of 
the  manor  to  stand  over  until  the  information  had  been  beard  (o). 


(O  E;^  parte  Staples,  16  Jut.  158  ;  S.  C, 

De  G.,  M.  &  G.  294  ;  21  L.  J.,  Clu  251 ; 
n  Itiiilw.  Ciis.  733.  As  to  service  on  re- 
in Aindenucn  nnd  trostces  where  th*ire  la  a 
BTiit,  and  tbeir  costa,  seo  WUmm  v.  Foder, 
po&t,  p.  315. 

(J)  Ex  parte  Jloctar  of  Khkhj  Overhlow, 
1»  L.  J.,  Cb.  329,  per  Sbadwell,  V.-C, 

(it)  JEr  parte  ffordern,  12  Jur.  84(5 ;  2 
Dc  G.  &  8.  263. 


(0  ffobson's  Truats,  In  re,U  K,7  Ch. 

D,    708.     C.    A,    Warden  Estaic^,  In  re, 
L.  K,  28  Oil.  D,  100  ;  33  W.  K.  U9. 

{m)  EmtCs  StUl^ifwnt,  In  re,  L.  R.,  14 
CL  D.  r.ii. 

(n)  Thomas* a  Scdtements^  /»  re,  16 
L.  T.  746  ;  30  W.  K.  2H. 

(o)  Lowell** ft  Manor,  In  re,  Rtctft,  Ejc 
parte  J  L.  R,,  24  Ch,  D.  253, 
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CHAP.   VII. — INVESTMENT  OF  PURCHASE-MONEY. 


1.  l/i»df»  nf 
Invatment, 

MoDey  under 
Lands  Clauiies 
Act  is  "  cash 
under  control 
of  the  court." 

St  John's  College 
cote. 


Investment 
under  Settled 
Land  Act,  1882, 
sect  32. 


Jurisdiction  in 
Cbtmbers. 


Bums  from  20.'. 
to  200/.  to  be  de- 
posite<l  or  paid 
tu  trustees. 


Under  20^  to  U 
l»aid  to  parties. 

Sect.  72. 


Bums  above  2C^ 
coming  to  par- 
ties under  a iu- 
abiUty  to  be 
paid  into  bank. 

Sect  73. 


It  is  now  settled  by  tlie  St,  John's  College  Case  {p),  after  many 
contradictoiy  decisions  collected  in.  the  report  of  that  ease,  that 
money  paid  into  Court  under  the  Lands  Clauses  Act  is  "  cash  under 
the  control  of  the  Court "  under  23  &  24  Vict.  c.  38,  s.  10,  whereby 
general  orders  may  be  made  for  the  investment  of  such  cash,  either 
in  3  per  cent.  Consols,  New,  or  Reduced,  "  or  in  such  other  stocks, 
funds  or  securities,"  as  may  be  directed  in  such  general  orders  (g). 

By  section  32  of  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38, 
money  in  Court  under  the  Lands  Clauses  Act,  and  **  liable  to  be  laid 
out  in  the  purchase  of  lands  to  be  made  subject  to  a  settlement  **  (r), 
may  be,  "  in  addition  to  the  mode  of  dealing  authorized  by  the  act 
under  which  the  money  is  in  Court,"  invested  as  capital  money  arising 
under  the  Settled  Land  Act.  The  modes  of  investment  are  given  by 
section  21  of  that  act,  and  include  {inter  alin)  the  payment  for  any 
of  the  numerous  improvements  authorized  by  section  25  of  the 
act,  and  leasehold  laud  held  for  sixty  years  or  more. 

Applications  for  the  payment  out  of  Court  of  sums  not  exceeding 
lOOOZ.  (s),  and  "for  interim  and  permanent  investment,*'  and  for 
payment  of  dividends  (^),  must  be  made  in  chambers  by  summons  in 
all  ordinary  cases,  though  in  special  cases  they  be  made  in  Court  by 
petition  (u). 

If  the  purchase-money  or  compensation  exceed  20^.,  and  is  less 
than  300/.,  it  may  be  either  paid  into  the  Bank,  and  applied  for  the 
above-mentioned  purposes,  or,  with  the  approbation  of  the  company, 
may  be  paid  to  two  trustees  nominated  in  the  manner  prescribed,  to 
be  by  them  applied  to  the  same  purposes.  Any  such  sum  not  exceed- 
ing 20Z.  is  payable  to  the  parties  who  were  entitled  to  the  rents  and 
profits  of  the  land,  for  their  own  use  ;  or  in  Civse  of  coverture,  infancy, 
lunacy,  or  other  incapacity  of  the  parties,  then  for  their  use  to  their 
respective  husbands,  guardians,  committees,  or  trustees. 

All  sums  therefore  exceeding  20i.,  payable  under  a  contract  with 
any  person  not  entitled  to  dispose  of  the  lands  absolutely,  are  to 
be  paid  into  the  Bank,  or  to  trustees,  as  above  mentioned,  for  the  sole 
benefit  of  the  several  parties  beneficially  interested  ;  but  it  is  expressly 


{}))  St.  John  Baptist  College,  Oxford,  Ex 
parte.  Metropolitan  and  District  Railirays 
yict.  In  re,  0.  A.,  L.  1?.,  22  Ch.  D.  93; 
31  "NV.  1{.  55.  In  this  case  the  railway 
company  was  ordered  to  pay  the  costs  ot* 
the  appeal. 

(7)  See  R.  S.  C,  1883.  Order  XXII., 
rule  17,  adding  l^ank  Stock,  East  India 
Stock,  Exchequer  Bills,  2i  per  Gents.,  and 
mortgages  of  freehold  and  copyhold  estates 
in  England  and  Wales. 

(r)  See  this  section  applied  to  money 
arising  from  charity  lands  in  Byron'' s 
Charity,  In  re,  23  L.  R.,  Ch.  D.  171. 


(.v)  R:  S.  C.  Ord.  LV.,  Rule  2,  subs.  2  ; 
Maidstone  ami  Ashford  B.  Co.,  In  re,  32 
W.  R^181  ;  Madguick,  In  re,  L,  R.,  25 
Ch.  371  (payment  to  i)erson  absolutely 
entitled). 

(/)  R.  S.  C.  Ord.  LV.,  Rule  2,  sub-s.  7. 
Payment  to  the  masterand  fellows  of  7,000/. 
upon  their  undertaking  to  apply  it  in 
building  has  been  held  not  to  be  within 
this  rule,  Jesus  College,  Cambridge,  Re 
parte,  50  L.  T.  583,  per  Kay,  J. 

in)  See  Bethlehem  and  Bridenell  Hospi- 
tnl.  In  re,  h.  R.,  CO  Ch.  J).  541,  per 
Chilty,  .1.  ^ 
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provided  that  it  8liall  be  iu  the  di.^cretion  of  the  Court,  or  the  trustees, 
as  the  case  may  he,  to  allot  to  any  tenant  for  life,  or  for  any  other 
partial  or  (|ualified  estate,  for  his  oAvn  use,  a  portion  of  the  sum  so 
paid,  as  compensation  for  any  injury,  inconvenience,  or  annoyance, 
which  Ije  may  be  considered  to  sustain,  independently  of  the  actual 
value  of  the  lanJs  to  be  taken,  and  of  the  dainap^e  occasioned  to  the 
lands  held  therewith,  by  reason  of  the  taking  of  such  lands  and  the 
making  of  the  works  (x). 

Under  this  section  a  tenant  for  life  is  perfectly  at  liberty  to  con- 
tract  for  compensation  money  to  be  paid  in  the  event  of  a  company's 
e3£tension  bill  passing.  When  he  has  received  such  money,  ho  is  a 
trustee  in  respect  of  it  for  the  parties  entitled  to  the  inheritance,  who 
can  themselves  make  no  further  claim  (if). 

Where  any  purcliase-nioney  or  compensation  paid  into  the  Bank  ^"7j|.i"*^J*,',7* 
has  been  pai^l  in  respect  of  anv  lease,  for  a  life  or  lives,  or  years,  or  '»>'>''^Ti"  »^-i»ct 
for  a  life  or  lives  and  years,  or  any  estate  in  lands  less  than  the  fee-  '^'^'f^'*'"** 
simple,  or  of  any  reversion  (z)  dependent  on  any  such  lease  or  estate, 
"it  shall  be  lawful'*  for  the  Court,  on  the  petition  of  any  party 
interested  in  such  money,  to  order  that  the  same  shall  be  laid  out, 
and  paid,  in  such  manner  as  the  Court  may  consider  will  give  to  the 
parties  interested  in  such  money  the  same  benefit  thurefrom  as  they 
might  lawfully  have  had  from  the  lease,  estate,  or  reversion,  in  respect 
of  which  such  money  shall  have  bt^en  paid,  or  as  near  thereto  as 
may  be  (a).     The  construction  of  ibis  section  has  been  held  by  the 
Court  of  Appeal,  in  Askew  v.  Woodhead{b)j  to  be  that  where  a  lease- 


cflreet 


Sect.  74. 


(jt)  Thus,  where  gkbe  lands  htvi  htt^u 
tak<^n,  30/,,  pait  of  tlit*  |>uiTlin&e'nioiif>\ 
vrfis  orUore<.l  to  Iw*  paid  lo  tljc  rector,  to 
|my  for  the  ULCcssary  dteralifJiiH  in  fences. 
£r  fmrte  KtKtof  0/  Littlt'  Sffi^inmj,  5  Kaihv. 
CiXM,  207  i  nnd  Mcu  lie  JJiikt  0/  MarWorou^^hf 
13  Jur.  738. 

(v)  Tftylor  y,  Chiehe.*fer  and  Midknr^tt 
M.  Co,,  h,  K,,  1  H.  L.  628  ;  39  L.  J.,  Ex. 
217.  As  to  what  costs  the  tenant  fur  life 
ia  entitled  to  under  scot.  73,  mc  In  re  Earl 
0/  Bfrkc/njs  H'ift,  In  rr.  OloucfsUr  and 
MtrMcy  Varmt  Ad,  1S70,  L.  R.,  10  Ch. 
56  ;  In  rn  HtraUutuirc  EsttdrSf  L.  R.,  18 
Eq.  838  ;  Ex  jHirir  rhe  Ferpdmil  Curalc  of 
Whitworai,  21  L.  T.  120, 

(r)  See  the  cixiies  wlii-re  t'liurili  lauds 
htkvc  been  taken,  ante,  p,  301. 

(a)  A  testator  bei|ncatlicd  a  leasehold 
estate,  dctcrdiiimble  on  his  own  lift.'  nnil 
that  of  another  |K?rson,  to  trustees,  upon 
ttUBt  to  one  for  liR%  witli  1 1  inaiudcrM  over  ; 
And  direct irl  thut  hin  IniHtoes  shotild  re- 
new the  lciL'*e  t*y  bubfititoting  smother  llfo 
for  his  own.  A  mil  way  cnmjiany  t<K>k 
part  of  the  estate,  and  the  puirhahc- money 
was  i>ftid  into  Coiut  and  invested.  And  the 
dividends  were  ordered  to  be  pnid  to  the 
tenant  for  life     The  trtisteca  did  not  re- 


new the  lease,  and  the  other  lift?  dropped, 
Stuart,  V*-C.,  decided  thut  the  Icujiul  for 
life  was  entitled  to  the  principal  of  the 
(stock  iu  Courl.  /iV  Ikati/oif'n  Trttstii,  ii2 
L.  J.,  Cli.  430.  ^Vhcrc  the  tenairt  fur  life 
and  reiniiindernian  Imd  coticiutciI  in  tlcniis- 
lijf:;  a  btuise  at  a  rack-rent,  and  dniint;  the 
tviiu  hr  which  it  wua  demised  ihii  Iiouse 
y,ws  taken  and  the  purchase -money  paid 
into  Conrt,  and  tbepronf-rty  having  gn-ally 
increased  in  value,  the  purchase -money 
when  invested  woo  Id  yield  much  moit*  than 
the  amount  of  the  rent,  Lord  Koniilly» 
M.R.|  held  that  the  teuant  for  life  was 
only  entitled  to  the  amount  of  the  rcut 
during  the  it>sidue  of  this  term,  Bud  tlmt 
the  surplus  incouie  during  that  time  muat 
be  accumulated.  In  re MeU* it  Ei^iaii\  h.  It, 
7  Kq.  72 ;  and  this  princinle,  wjjich  was 
first  hiid  down  in  Re  Ivoollon  $  Edatt^ 
L.  H.,  1  EtK,  689»  by  Kindersley,  V*.C., 
was  followea  in  lit  WUkci"  EUaUi^  L,  li., 
16  Ch.  D.  597.  See  also  as  to  the  prac- 
tice under  sect,  74,  In  re  Cran/n  EstaU^ 
L.  R.,  7  Ktp  322  ;  E^  jMtfr  thr  Trtt^Uta  of 
SL  TftoviffMs  Church  Lands^  BrixtoL  23 
L.  T.  135. 

{h)  I*   R.,   14   Ch.   D.  27,  appaneiitly 
a JR lining  PhiUijvtf  In  re.  L.  R.,  li  Et|.  260, 
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1.  Moihiof 
Inreitment 


Vpon  dppoalt 
beliiic  i».»J<s  the 
owiiiTfi  of  tho. 
laiul.s  to  convcv, 
or,  ill  (lofaiilt, ' 
till"  Irinds  to  vost 
in  the  coin]inny, 
ii}>oii  a  (h*c(l  ix'tll 

iHiill^  OXtH'Utt^l 

by  them. 
Sect.  75. 


Where  parties 
reftixe  t^»  .'oiiwy, 
or  flo  not  show 
title,  or  (cannot 
be  foninl,  th« 
pu  r..'l:iuie-  ii  ion  ey 
to  be  d('{M>sited. 
Bc^t.  70. 


U|.on  d«'pr>sit 
beiii^  iiuulo  a  rc> 
ceipt  to  1m»  given, 
and  the  landM  to 
vest  UfKin  a 
de«Ml-p(dl  being 
executed.  • 

Sect  77. 


hold  interest  is  taken  from  a  life  tenant,  he  is  entitled  to  receive  an 
annuity  of  such  an  amount  as  will  exhaust  the  purchase-money  in  the 
number  of  years  which  the  lease  has  to  run. 

Upon  deposit  in  the  Bank  of  the  purchase-money  or  compensation, 
the  owner  of  the  lands,  including  in  such  term  all  parties  enabled  by 
the  act  to  sell,  "  shall,*'  when  required  so  to  do  by  the  company,  duly 
convey  such  lands  to  the  company,  or  as  they  shall  direct ;  and  in 
default  thereof,  or  if  he  fail  to  adduce  a  good  title  to  their  satis- 
faction, "it  shall  be  lawful  for  "  the  company,  "if  they  think  fit,"  to 
execute  a  deed-poll  under  their  common  seal,  containing  a  descrip- 
tion of  the  lands,  in  respect  of  which  the  default  was  made,  and 
reciting  the  purchase  and  other  particulars ;  and  thereupon  all  the 
estate  and  interest  in  the  lands  vests  absolutely  in  the  company,  and, 
as  against  the  owner  and  all  parties  on  behalf  of  whom  he  is  enabled 
to  sell,  the  company  is  entitled  to  immediate  possession  of  the 
lands. 

If  the  owner  of  the  lands,  on  tender  of  the  purchase-money  or 
compensation,  refuse  to  accept  the  same,  or  neglect  or  fail  to  make 
out  a  title  to  the  satisfaction  of  the  company  (tZ),  or  if  he  refuse  to 
convey  the  hmds,  as  directed  by  the  company,  or  if  he  be  absent  from 
the  kingdom,  or  cannot  be  found,  or  fail  to  appear  on  the  inquiry 
before  a  jury,  the  company  may  deposit  the  purchase-money  or  com- 
p<msation  payable  in  the  Bank,  in  the  name  and  with  the  privity  of 
the  Paymaster-Geneml  in  England  (e),  or  of  the  Accountant-General 
of  the  Court  of  Exchequer  in  Ireland,  to  be  placed,  except  in  the  cases 
otherwise  provided  for,  to  his  account  there,  to  the  credit  of  the 
parties  interested  (describing  them  so  far  as  the  company  can  do), 
subject  to  the  control  and  disposition  of  the  Court. 

Upon  the  deposit  of  money  being  made,  the  cashier  of  the  Bank 
"shall  give"  to  the  company,  or  to  the  party  paying  in  such  money 
by  their  direction,  a  receipt  for  the  money,  specifying  for  what  and 
for  whose  use  it  was  received,  and  in  respect  of  what  purchase  it  was 
paid  in ;  and  it  shall  be  lawful  for  the  company,  if  they  think  fit,  to 
execute  a  deed-poll  under  their  common  seal,  containing  a  descrip- 
tion of  the  lands  in  respect  whereof  the  deposit  was  made,  and 
declaring  the  circumstances  under  which,  and  the  names  of  the 
parties  to  whose  credit  the  deposit  was  made  ;  and  thereupon  all  the 
estate  and  interest  in  such  lands  of  the  parties  for  whose  use,  and  in 


and  overruling  Pflegcr,  In  re,  L.  R.,  6  Eq. 
426. 

(d)  See  Doc  v.  Man/:hfstcr,  Bun/  and 
lUmendalc  Ii.  Co.,  14  M.  k  W.  687  ;  9 
Jur.  949  ;  15  L.  J.,  Ex.  208  ;  2  Car.  & 
Kir.  162. 

{e)  Formerly  tho   Accountant-General ; 


but  by  the  Chancery  Funds  Act,  1872,  the 
office  of  the  Accountant-General  was 
abolished,  and  the  Pnymaster-Gencral  en- 
trusted with  his  duties.  Chancer}'  business 
is,  by  the  8th  section,  ti-ansacted  at  the 
"Chancery  Pay  Office." 


SECT,  1.— MODlIS  OF  INVESTKENT. 

respect  whereof  the  piircliase-money  or  compensation  was  deposited, 
vests  absolutely  in  the  company,  and  as  against  such  parties  they  are 
entitled  to  immediate  possession  of  the  lands. 

Upon  the  application  hy  petition  of  any  party  making  claim  to  the  A].i>itc4tLionoi 
L money  so  deposited,  or  any  part  tliereof,  or  to  tlie  lands  in   respect  «iL*"*i* 
I  whereof  the  same  was  deposited,  or  any  part  of  such  lauds,  or  any  *^*^*^*'  '^' 
interest  in  the  same,  the  Court  may^  in  a  summary  way,  as  to  ihe 
Court  shall  seem  fit,  onler  such  money  to  be  *'  invested  in  the  public 
funds/*  or  may  order  distribution  thereof,  or  payment  of  the  dividends 
thereof  (/),  according  to  the  respective  titles  of  the  claimants,  and 
may  make  such  other  order  in  the  premises  as  tu  the  Court  shall 
seem  fit(^). 

By  sect,  79,  if  any  question  arise  respectint:^  the  title  to  the  lands  in  iVirtiL«in|)*nse«' 
respect  whereoi  the  monies  were  paid  or  deposited,  the  parties  respec-  nsowuew. 
'lively  in  possession  of  the  lands,  as  b»^ing  the  owners  thereof,  or  in  ^^^  •''^' 
I  receipt  of  tlie  rents,  as  beiug  entitled  tliereto  at  the  time  of  tlie  lands 
being  purchased  or  taken,  are  to  be  deemed  to  have  been  lawfully 
entitled  to  such  lands,  until  the  contrary  be  shown  to  the  satisfaction 
.of  the  Court  (k)  ;  and  unless  the  contrary  be  shown,  the  parties  >>o  in 
Ipossesaion,  and  all  parties  claiming  nnder  them,  or  consistently  with 
their  possession,  are  to  be  deemed  entitled  to  the  money  so  deposited, 
and  to  the  dividends  or  interest  of  the  annuities  or  securities  purchased 
therewith,   and  the  same  are  to  be  paid  and  applied   accordingly. 
Under  this  section  a  person  showing  title  by  adverse  i>osscssion  only 
will  be  deemed  the  owner  (i). 


(/)  Applications  for  pftjTncnt  of  din- 
deuds  arc  niEule  in  cIiluiiImjfs, 

{ff)  Where  the  conipniiy  Imd  given  notice 
to  ttic  plrtiiitiffa  to  trvat,  und  mi  award  hud 
ibceu  niftdo  Ijy  an  umpin^  aiil^  the  plaiiititfa 
liftvin^'  tiled  a  bill,  the  Cotirt  maik  a  decree 
tttat  the  C'itopany  were  hound  ta  jH'rform 
fllio  trnnii  ot  the  awards  and,  it  appearinj^ 
rtlmt  they  had  taken  possession  and  aci;e]jted 
the   title,   they  were  ordered   to   jmy  the 
aniouut  of  the  award  with   interf-^st  and 
^Ooifls  ;  l)nt   Jitterwardfs   the   company   dis- 
^liteii  the  tith?  and  paid  the  atoonnt  of  the 
iwiird  into  Court.    Bacon,   V.-U.,   on  tlw 
pluintifffi*  iwtition,  ordert<l  thin  iitinount  i^ 
}  paid  oat  to  the  pl-iintiEt'a  aiider  aeet.  73. 
Allien  V.  Mdi'opolUan  M,  6V.,  L.  R,,  11 
410*    As  to   an   order  to  revive  pro- 
wedings  on  the  death  of  tho  jMrtitioncr,  In 
rt   Voul,   42  L.  J.,  Ch.   9U<X     As  to  the 
illeeeaaitj  for  a  new  onler  where  there  had 
Meeu    a    transmission  of   interest,    //»  rt 
Vjt)lUfff*i,  EsUtic,  L.   R.,  **  E.j.  f>6S,     Ai^  to 
pavment  to  tenant  for  life,  uf  part  nf  divi- 
dend nri.Hing  from  purcliadc^money  of  laudj* 
subject  to  beneficial  leasoii,  see  OriffUh*9 


Will,  In  re,  m  K  T.  IGL 

Whei'e  the  land,  Iwmg  foreshort^,  was 
claimed  by  the  Ci*ovrn,  the  Conrt  directed 
the  p'tition  of  the  landowner  for  paynjtmt 
of  the  purchose-nionn' to  him  to  stand  over 
until  the  iiifoninition  ol  tlie  Cri»\vu  had 
been  heard-  Lou\^«tojt  Man  or  v.  (i\  E.  IL 
Co,,  In  re,  Uttvt^  Exjnrt^i,  L.  E.»  24  CU.  D. 
253, 

[h)  This  section  seems  to  he  intended 
only  08  a  direction  to  the  Court  how  it 
should  act  in  any  case  in  which  it  should 
be  unable  to  arrive  at  a  satisfactory  eonelvi* 
aion  ai  to  the  parties  entitled  to  receive  thi! 
money  ;  but  it  svo-ild  be  a  misdirection,  if 
the  jury  were  diretited  to  the  provisions  of 
this  S'.'ctioii,  as  contirmatory  of  the  titk'  of 
the  parties  in  poiisesNion  of  the  laud.  Per 
Kiudei-sley,  V,-U.  :  Frfeiiym  of  Snwirrlnml 
V.  Bklu^p  of  Durfmm,  ItJ  Jur.  370;  21 
L.  J,,  Ch.  M5.  ^'^if  Jfr  Ilollinsworth,  21 
L.  T.  317  ;  19  W.  R  5»U. 

(0  Mt'troftttlitan  Strr^r  Improvtauni  jict, 
/ri  rf^»  ChatiiberiaiHe,  Ejs  jpart^f  L.  It.,  14 
CL  D.  323. 
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CHAP.  VII. — ^INVESTMENT  OF  PURCHASE-MONEY. 


2.  Ccgts  0/  Invest- 
ment. 

L.  C.  Act,  ft.  80. 

Costs  of  pur- 
chase, of  invest- 
mcDt,  of  re-in- 
vesbnent,  and 
of  pnvmcDt  Into 
Court,  to  be 
borne  by  com- 
pany. 


•  Psge  308. 


t  Page  312. 
t  Page  313. 


2.  Costs  attending  the  Investment  of  Monies. 

The  Lands  Clauses  Act  requires  the  company  to  pay  all  the  costs 
relating  to  the  investment  of  monies  paid  into  the  Bank,  and  the  sub- 
sequent proceedings  relating  thereto. 

By  sect.  80,  in  all  cases  of  monies  deposited  in  the  Bank  under 
the  provisions  of  that  or  the  special  act,  or  an  act  incorporated  there- 
with (k)  (except  where  such  monies  shall  have  been  so  deposited  by 
reason  of  the  wilful  refusal  (1)  of  any  party  entitled  thereto  to  receive 
the  same,  or  to  convey  or  release  the  lands  in  respect  whereof  the 
same  shall  be  payable,  or  by  reason  of  the  wilful  neglect  of  any  party 
to  make  out  a  good  title  to  the  land  required,*)  "  it  shall  be  lawful 
for "  the  Court  to  order  (vi)  the  costs  of  the  following  matters,  in- 
cluding therein  all  reasonable  charges  and  expenses  incident  thereto, 
to  be  paid  by  the  company,  that  is  to  say,  the  costs  of  the  purchase 
or  taking  of  the  lands,  or  which  shall  have  been  incurred  in  con- 
sequence thereof  (71),  other  than  such  costs  as  are  otherwise  provided 
for,  and  the  costs  of  investment  of  such  monies  in  government  or 
real  securities,!  and  of  the  re-investment  thereof  in  the  purchase  of 
otiier  luiids,l  and  also  the  costs  of  obtaining  the  proper  orders  for  any 
of  the  purposes  aforesaid,  and  of  the  orders  for  the  payment  of  the 
dividends  (o)  and  interest  of  the  securities  upon  which  such  monies 


(k)  Re  Ellison,  25  L.  J.,  Ch.  379  ;  8  Do 
Gox,  M.  &  G.  62. 

(/)  A  refusal  founded  upou  nn  opinion 
of  counsel  tliat  the  party  was  not  bound  to 
convey  the  land,  ia  not  a  wilful  refusal  ;  it 
must  be  a  refusal  arising  from  mere  will  or 
caprice,  and  not  the  exercise  of  reason.  E£ 
jmrU  Bradsliawy  16  Sim.  174  ;  12  Jur.  888  ; 
Jlc  Windsor,  ttr.,  R.  Co.,  12  Beav.  522  ; 
/jjf  parte  RaiJsUnic,  15  Jur.  1028  ;  Ex  jmric 
Dashicood,  26  L.  J. ,  Ch.  299  ;  Re  Metro- 
poll  tail  District  R.  Co.,  £x  parte  Lawson, 
17  W.  R.  186. 

(wi)  The  order  should  follow  the  words 
of  the  act.  Re  Ednuiuds,  3j  L.  J.,  Cli. 
538.  Where  money  has  been  paid  in  under 
sect.  85,  the  company,  on  performing  the 
condition  of  the  bond  mentioned  in  that 
section,  is  entitled  to  repayment  under  sect. 
87,  and  the  Court  has  no  jurisdiction  to 
order  costs  to  bo  jwiid  out  of  the  particular 
fund.  Ex  parte  Neath  and  Brecon  R.  Co., 
L.  R.,  9  Ch.  263  ;  43  J^  J.,  Ch.  277  :  30 
L.  T.  3,  reversing  Bacon,  V.  -C. ,  and  follow- 
ing Ex  jMrte  SletKnSy  2  Ph.  772. 

(?i)  The  costs  occasioned  by  a  rofcrenco 
to  tlic  Master,  as  to  tlio  i)ropriety  of  a  sal») 
of  part  of  a  lunatic's  estate  to  a  company, 
were  ordcre  I  to  be  y>aid  by  the  company 
under  tliis  section.  Re  Taylor,  1  Macn.  k 
G.  210.  Also,  the  costs  of  the  heir  at 
law  of   a  lunatic,  appearing    before    the 


ma.stcr.  Re  IValkcr,  15  Jur.  161  ;  20  L. 
J.,  Ch.  474  ;  Picard  v.  Mifchell,  12  Beav. 
486.  Also  on  a  sale  of  lands  by  the  devises 
in  trust  of  a  testator,  whose  estate  was  ia 
the  course  of  administration  in  a  suit,  the 
costs  of  a  petition  for  transferring  the  pur- 
chase-money from  the  account  of  the  rail- 
way act  to  that  of  the  suit.  Dinning  v. 
Uctukrson,  2  De  G.  k  S.  485.  (See  Hayncs 
v.  Barton,  )>ost,  p.  316.)  Also,  the  costs 
of  preparing  and  verifying  the  execution 
of  a  power  of  attorney,  by  parties  entitled 
to  the  fund  residing  in  Jersey.  Ex  parte 
Great  Southern  and  Great  Westrn  R.  Co., 
10  Ir.  ¥a\.  R.  22-J  ;  also,  the  costs  of 
apportionment  of  rents,  under  sect.  119. 
Re  London,  Britjhhm^  and  S.  C.  R.  Co., 
L.  R.,  1  Ch.  599.  Also,  the  costs  of  abor- 
tive proceedings  before  a  jury  under  sect 
85.  Ex  parte  Mm-ris,  L.  K.,  12  Eq.  418  ; 
40  L.  J.,  Ch.  543.  Also  the  costs  of  pay- 
ing out  money  where  the  company  had 
paid  it  in  upon  an  adverse  claim  being 
made  which  was  afterwards  withdrawn. 
The  Duke  of  Norfolk's  Settled  Estates,  31 
L.  T.  79;  22  W.  K.  817.  But  not,  as 
being  too  remote,  costs  of  new  scheme  for 
scliool.  St.  Pauls  SdiooU,  Finsburif,  In  re, 
12  h.  J.,  Ch.  454. 

(o)  Semble,  that  these  words  do  not  ex- 
tend to  make  tlic  company  liable  to  the 
coats  of  the  payment  of  the  dividends.     Ex 
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sball  be  investe'J,aiid  (or  t\ie  puymeni  oatof  Court  (ji)  of  the  principal* 
of  sucli  monies  or  of  tlie  securities  whereon  the  satiie  shall  be  invested, 
and  of  all  proceedings  relating/  ihereio^  except  such  aa  are  occasioned 
by  litigation  between  adverse  claimants  {q\  But  the  costs  of  one 
application  only,  for  re-investment  in  land,  are  to  be  allowed,  unless 
it  apj»ear  to  the  Court,  that  it  is  for  the  benertt  of  the  parties  in- 
terested that  the  monies  should  be  invested  in  the  purchase  of  lands 
in  different  sums,  and  at  different  times,  in  which  case  ''  it  shall  be 
lawful  for  the  Court,  if  it  think  fit,"  to  order  the  costs  of  any  such 
investments  to  be  paid  by  the  company  ( r)* 

Under  sect.  80,  tlien,  the  company  {s)  are  liable  to  pay  the  costs, 
including  therein  all  reasonable  charges  and  expenses  incident 
thereto,  of  the  following  matters  :— 
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IHiik  Atkmpf',  3  Y.  k  Coll.  396  ;  Mikh-n 
V.  NcirtU,  a  Huihv.  CiLy.  5 IS.  Where  tlie 
Hurchase-inouey  of  laucb  takiii  by  throe 
railwny  companies  wiis  paid  into  Court, 
arui  die  tonnut  fur  Ufo  pri^tsiittil  Ihrre 
iictitiotis  for  jmytiient  of  iliviJciulsp  Wowl, 
\\-C.,  ititiinnted  that  in  fiituri!  the  costs  of 
only  on*-  .suLh  jv'tition  wonM  In-  allowed. 
Br  park  Lord  Broke,  11  W.  H.  501. 

{}))  This  apj flics  to  an  a|<[dicjition  made 
for  the  tranjifL'r  of  the  fund  to  the  rrptlit 
of  auuth»T  cause  in  Court,  KindcrsU-v, 
V,-C.,  MdHnrf  V.  Bird,  22  L.  .f.,  Ch.  59y, 
and  post,  p.  6\1, 

[q)  See  post,  |K  31 G.  Whine  one  uf 
ficvt-ral  tM^rsons  appliw  fur  nil  alicjuot  Bliare 
ot  piLRuaye -money  paid  into  Court,  it  in 
not  uoLL-isary  to  stTVc  the  other  partiea  en- 
titled with  notice  of  the  nppUeation.  Per 
Lord  Lan^dale,  Al.  I\.,  Rr  Midland  K  Co., 
1 1  ,hir.  109;"i.  And  if  tiiey  appear^  the  coni- 
piny  ai"e  not  liable  to  paj-  the  costs  nf 
their  appearance,  .Ucllntj  v.  Bird,  nhi 
&u[»m.  The  eonipiiiy  me  HaUe  to  p.iy  the 
costH  of  infants  who,  h a vin^;  attained  their 
jnajority,  luUtion  to  liavc  the  fund  in 
Court  paid  !o  thcni.  Rr  )Hiri^  Sinkr^ 
18  L.  J.,  Ch.  43L  Bnt  upon  an  appliea- 
tion  to  withdraw  money,  the  eom[*>inv  «u'o 
rmt  liabh?  to  pny  the  cosrts  of  the  defendants 
in  anotlicr  isuit  in  equity,  who  were  in- 
tcre.«*ted  in  tlie  fund,  and  who  were  neeen- 
wirily  served  with  notice  that  the  appUen- 
tion  was  about  to  be  made.  Wv  K,  Jimce, 
V,-C.,  /lure:  V.  Sviit/if  14  Jur.  f'.'*.  But 
w^i'i  Hay ncs  X.  Barton,  iwjst,  pp.  312—317. 
Whena  uti  order  for  costs  omitted  the  usual 
words^  cxceptinpf  contn  of  adverse  litigation^ 
the  Lonla  Justices,  upon  Hp[>eal,  ordered 
their  insiTtion.  Re  Caul's  istal^r^  2&  L,  .Kf 
V\l  119  ;  6  Jur.  N*  S.  183.  Atid  smc 
S.  €'.,  1  Giti  12  ;  4  De  G.  &  J.  bm.  Tlie 
word  **  80 ch "  ri'fera  to  coats,  not  pto* 
cccdingB,  ibid. 

(r)  in  two  case.H  wliero  the  Court  hi  id  a 
diser*'tion  as  to  tho  allowance  of  tlie  roats 
of  iuveatment,  the  coaU  of  two  appiieatiou"* 


were  ijiven.  Ej*  }xtrk  Mon  ColIe*jCf  3 
Kdhv.  C;i8.  271  ;  R.c  park  Tntsl^c^  of 
If^itHk  Zamk  of  R^xmori\  ibid,  513.  In 
another  case,  where  the  costs  of  a  third  in- 
ve.stiuent  out  of  a  sum  of  r>5jO0(V/.  weiM! 
asked  f<3r,  the  Viee-Chancidlor  granted  thu 
application,  /vj  St.  KaJ.hcriiie' s  I/nrk  Cfh, 
:i  Kailw.  Cm.  514  ;  and  see  Rr  Mn'chant 
Trttfkyrs  Cn,  10  Beav.  48b,  and  Jonc^  v. 
Lfif:iit^  2  Alacu.  k  G,  163  ;  Ik  London^ 
RrhflUm,  tCv:.  R,  Co.,  18  Bcav.  60S.  In 
Re  iaudn-i/,  3  Gitf.  224  ;  30  L.  J,,  Ch. 
8S.S,  the  cojits  of  two  abortive  attempts  to 
re-mvost  in  land,  and  of  a  ileed  diseti  tailing 
the  money,  were  allowed  by  Stuart,  V,-C. 
See  also  R*-  CanunfH  Trusts,  26  h.  T.  308  ; 
20  W.  If-  407.  And  in  Mr  St,  Rurthifh- 
}nrir's  Hoipifnl,  A  Drew,  425,  where  tho 
purchase-money  had  originallv  been  only 
1,056/.,  Kindersley,  V.-C,  allowed  the 
ci*st^  of  a  third  re-iiivestraent  of  a  portion 
which  did  not  exhaust  the  fund.  In  fact, 
there  seems  no  limit  excejit  that  there 
must  be  a  reasonahle  exereise  td'  iliscretion 
on  the  part  of  tlioise  inve-Hting.  Re  Lmidoti 
Brithjt:  Acts,  comm  Wood,  V.-C,  11  \S\  K, 
81  ;  Brandon  v.  Brmuloti,  32  L.  J.,  Ch. 
20;  and  wee  &\  C,  34  L.  J.,  Ch,  S33,  na 
to  the  costs  of  various  bands  oj  mrtie^ 
appcarin^^  ^cpaiately  on  petitioD  to  tlisjfo^e 
of  money  paid  for  com[)eusiitiou.  8ce  itlso 
AV  Apif^rht/»  Fsiftk,  11  L.  T.  335  ;  13  W. 
K»  134  J  and  frir  case  of  ivlitvf  from  eostsof 
future  rednvcHtmcntg  see  Otdimg  Rtti^ru^ 
In  rf,  53  k  T.  244. 

{^)  Wliere  thtre  is  a  large  fund  formed 
of  paymentii  by  several  eoai|»anieH,  the 
general  rule  is,  thut  they  must  divide  the 
eosts  of  re-investment  etpiully  ami  nut 
rateably  ;  but  the  ad  valorem  stamp  must 
bt'  divided  rateably.  AV  part^  BufMp  of' 
London,  20  L,  J.,  Clu  575;  2  i)<»  G,,  F.  k 
.L  14  ;  ir>  part^  Vorpti-^  ChrUti  CoiUtjt.^ 
Oxford,  L.  K.,  13  Va^  3:i4  ;  41  U  J,,  Ch. 
170.  Hut  where  tin- re  is  great  ini^quality 
ill  tlie  amounts  contributed,  the  costs 
will   hi  apportioned  mteably.     JEU*  jtnrtc 
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2.  Cattso/Tnmt- 
mrnt. 


Costs  of  invciit- 
mcnt  in  goTern- 
iiicnt  8«carity. 


1.  Of  the  purcliose  or  taking  (t)  of  the  lands,  or  which  have  been 

incurred  in  consequence  thereof,  other  than  such  costs  as  are 
by  the  act  otherwise  provided  for. 

2.  Of  the  investment  in  government  or  real  securities  of  all  monies 

deposited  in  the  Bank  (except  in  certain  special  cases,  see  the 
section,  ante,  p.  307). 

3.  Of  the  re-investment  thereof  in  thepurcliase  of  other  lands. 

4.  Of  obtaining  proper  orders  for  any  of  the  purposes  aforesaid. 

5.  Of  orders  for  the  payment  of  the  dividends  and  interest  of  the 

securities  whereon  the  monies  are  invested  (w). 

6.  Of  oi'ders  for  the  payment  out  of  CouH  of  the  principal  of  such 

monies,  or  of  the  securities  whereon  the  same  shall  be  invested, 
and  of  all  j^f'oceedings  relating  thereto,  except  such  as  are 
occasioned  by  litigation  between  adverse  claimants. 

The  cases  upon  1,  4  and  5  of  these  divisions  of  the  subject  have 
been  already  mentioned  in  the  notes,  but  those  upon  2,  3  and  G 
appear  to  require  a  more  lengthtjned  notice. 

First,  as  to  the  second  of  the  above  divisions,  viz.,  the  investment 
of  the  money  in  government  or  real  security. 

Brokers'  commission  on  the  purchase  of  stock  is  a  part  of  the  cost 
of  the  investment  (v).  And  the  practice  of  the  Court  is  to  order  the 
investment  to  be  made  without  deducting  brokerage,  and  direct  the 
company  to  pay  the  amount  of  the  brokerage  to  the  petitioner  (w). 

Where  the  monies  had  been  once  invested  in  government  stock, 
and  a  subsequent  application  was  made  for  an  investment  on  mort- 
gage, it  ^Yas  more  than  once  held  that  the  second  investment  was  to 
be  considered  a  permanent  one  in  regard  to  future  costs  (x).  But 
the  cases  to  this  eflFect  must  now  be  taken  to  be  overruled  (y) ;  and  a 
direction  that  the  company  shall  not  be  required  to  pay  the  costs  of 
a  future  investment  would  be  refused.  It  may  be  remarked  here,  that 
unless  the  money  remain  in  Court  to  an  account  intituled  in  the 
matter  of  the  special  act,  the  jurisdiction  of  the  Court  to  order  pay- 


(rovcrnora  of  St.  Bartholomew's  Hospital^ 
L.  IL,  "10  Kq.  369  ;  32  L.  T.  652.  Soe  Jtc 
Manjjxprt,  «tc.  Ji.  Co.,  32  L.  J.,  Ch.  811  ; 
32  lieav.  397. 

(t)  This  iiicludos  an  entry  under  .«*.  85. 
Charlton  v.  JioUtshm,  L.  \{.,  28  Ch.  D. 
237. 

(m)  Applications  for  paynient  of  divi- 
donds  arc  made  in  chanil^rrs,  R.  S.  ('., 
1883,  Ord.  LV.,  Kulo  2,  sub-.s.  7.  As  to 
aj)portioninent  of  tlividcnds,  see  Uc  Long- 
worth^  8  Kiftatty  1  Kay  &  J.  1.  The  com- 
I»any  are  not  liahh'  to  |)ay  tlie  costs  of  a 
j)etition  for  ]>ayni(nt  of  <lividends  aft^r 
projMjrty  rescttleii.  lie  Pick,  31  L.  J.,  Ch. 
496.  But  they  will  have  to  pay  costs  of 
petition  for  payment  to  new  trustees  of  a 


rc-constituteil  charity.  Shakesj^arc  Walk 
School,  Lire,  L.  IJ.,'l2  Ch.  D.  179. 

(r)  JCx  jMrtc  Trinity  House,  3  Hare,  95. 
As  to  surveyor's  commission,  see  Attorney- 
Ocnrral  v.  Drajhrs*  Co.,  L.  IJ.,  9  Ya{.  69. 

(ir)  lie  P.raith unite,  22  L.  .1.,  (1i.  915  ; 
liC  Ituckiaijhatnshin'  11.  Co.,  2  W.  IL  2. 
For  the  jimcticc  nnder  the  earlier  special 
acts,  see  />  j^trte  llir.st,  4  Y.  &  Coll.  468, 
and  the  cises  there  cited. 

(r)  lie  Loma.r,  34  Beuv.  294  ;  lie 
Fbmon's  Trust,  L.  H.,  1(»  Vi\.  612. 

(V)  P^  Bli/th's  Trusts,  p.r  Lord  Sel- 
l>orne,  for  M.  R.,  L.  K.,  16  Ei{.  468  ;  28 
L.  T.  890  ;  Re  ScwarCs  EsUitc,  L.  U.,  18 
Ya\.  278  ;  30  L.  T.  355. 
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ment  of  costs  is  gone  (z)  ;  and  that  part  of  the  fund  may  be  sold  out 
in  order  to  pay  the  costs  of  a  conveyance  to  the  solicitor  of  the  vendor, 
if  the  company  by  becoming  insolvent  should  be  unable  to  pay  those 
costs  under  sect.  82  (a). 

It  appeal's  that  where  a  tenant  for  life  petitions  for  interim  invest- 
ment of  the  purchase-money  and  payment  to  him  of  the  dividends, 
prior  incumbrances  need  not  be  served,  and  if  they  are  served  their 
costs  will  not  be  allowed  as  against  the  company  (6). 

The  costs  of  proceeding  by  petition  and  of  serving  the  official 
trustees  of  charity  lands  have  been  allowed  in  a  case  where  lands  of 
a  charity  regulated  by  a  scheme  of  the  Charity  Commissioners  were 
taken  (c). 

Secondly,  as  to  the  third  of  the  above  divisions,  vi^.,  as  to  the  costs  cost^ofrc-in- 

•^ '  '  vestment  in 

of  re-investvunt  in  the  purchase  of  other  lands,  other  lauds. 

If  lands  are  purchased  for  a  larger  sum  than  the  money  deposited, 
the  difiFerence  being  paid  by  the  party  interested  in  the  investment, 
the  company  is  not  liable  to  pay  additional  costs  caused  by  reason  of 
the  price  paid  being  greater  than  the  deposit  (d).  Where  the  money 
was  sought  to  be  re-invested  in  land  on  a  contract  throwing  on  the 
purchaser  costs  Avhich  in  an  open  contract  would  be  borne  by  the 
vendor,  the  company  were  held  liable  to  pay  only  such  costs  as  in  an 
open  contract  would  be  the  purchaser  s  (e).  In  a  case  where  land  and 
two  cottages  had  been  taken,  and  the  tenant  for  life  having  entered 
into  a  contract  for  the  erection  of  two  other  cottages,  asked  that  the 
purchase-money  might  be  paid  to  him,  the  costs  of  a  petition  were 
allowed  (/). 

It  will  have  been  observed  that  sect.  G9  authorizes  the  application 
of  purchase-money  or  com2)eiisation  to  some  one  or  more  of  four 
difiFerent  purposes,  viz. — 

1.  Redemption  of  land  tax  or  discharge  of  incumbrances ; 

2.  Purchase  of  other  lands ; 

3.  Buildings ; 

4.  Payment  to  person  entitled  absolutely ; 

whilst  this  part  of  sect.  80  now  under  consideration  only  throws  upon 
the  company  the  costs  of  (2)  re-investment  in  the  purchase  of  otlter 

(z)  Fisher  r.  Fisher,  L.  R.,  17  Eq.  340.  Those  two  cases,   however,   were  decided 

(a)  Ik  Glchc  Lands  of  Great  YddhaWy  under  siM-cial  acts,  diireriiig  in  soiiio  rc- 

L.  R.,  9  Efj.  68.  spects  from  the  liaiids  Claii-ses  Acts. 

(A)  In  re  Morris'  Settled  Estates,  L.  R.,  (c)  JCx     parte     Uovcrnnrs     of     Christ's 

20  E<i.  470.  Uosintnl,  L.  R.,  20  E«i.   005.     As  to  the 

(c)  StaffonVs    Chirif.ij,    In  re,  AV.    X.,  costs  of  investing  the  purchase-money  of 

Decem))er  24th,  1SS7.  leaselioM  in  freehohl  estate,  see  Jli  Parker's 

{d)  Ex  parte  Hodqe^   16  Sim.    159  ;  12  EstaU,  L.  R.,  13  Et^.  495;  41  L.  J.,  Ch. 

Jur.  239  ;  Re  Bramiur,  14  Jur.  236.     As  473. 

to  costs  of  making  a  good  title  to  the  pur-  (/)  Earl  de  Grey's  Settled  EstatcSf  In  re, 

chased  lauds,  see  Jofics  v.  Lewis,  11  Jur.  W.  N.,  for  December  17tli,  1887. 
fill ;  JU  Slrachan'a  Estate,  9  Hare,  185. 


314  CHAP.   VII. — INVESTMENT  OF   PURCHASE-MONEY. 

^  ^*^ii5(/f "*""''  lands,  and  accordingly  we  find  it  decided  that  where  the  money  is 
applied  to  the  discharge  of  debts  or  incumbrances  (</),  or  in  the 
erection,  alteration  or  improvement  of  buildings  (A),  only  the  costs  of 
the  petition  for  payment  of  the  money  out  of  Court  have  been  thrown 
upon  the  company. 

Land  tax.  But  it  is  clcarly  Settled  that  the  costs  of  the  application  of  the 

purchase-money  in  the  redemption  of  land  tax  are  payable  by  the 

i^pnrteMii-       couipauy  (/).     In  another  case  (fc),  however,  Sir  J.  Romilly,  M.  R.,  in 

New  buiiuiiigji.  authorizing  the  application  of  compensation-money  to  the  erection  of 
wen'  huUdimfs,  refused  to  fix  the  company  with  the  costs  of  the  petition, 
saying  the  point  was  settled  by  Re  Buckivgha'nishive  R.  Co.  {I),  and 
the  costs  must  come  out  of  the  fund  in  Court.  But  neither  in  this 
case  nor  in  Re  liucklvyluim^^hire  R.  Co.,  does  the  attention  of  the 
Court  appear  to  have  been  called  to  that  part  of  sect.  80  which 
appears  clearly  and  justly  to  throw  upon  the  company  in  all  cases 
the  costs  of  an  order  for  the  payment  of  the  principal  out  of  Court 
as  distinct  from  the  costs  of  re-investment,  a  distinction  whicli 
appears  from  the  reports  frequently  to  have  been  lost  sight  of.     But, 

Exj^trteWhit.  Jq  a  later  case  (m)  before  Wood,  V.-C,  in  which  he  ordered  the  pur- 
chase-money of  glebe  land  to  be  paid  to  the  incumbent,  to  be  applied 
in  building  a  vicarage  house,  this  part  of  sect.  80  appears  to  have 
been  more  prominently  brought  before  the  Court,  and  accordingly  he 
fixed  the  company  with  the  costs  of  the  petition  (><),  saying, — 

**  An  order  for  the  application  of  railway  money  in  permanently  improving 
buildings  was  made  by  Lord  Cran worth  in  the  case  of  the  Buckinghamshiro 
llailway,  though  the  costs  were  not  there  given.  With  respect  to  the  cost*,  I 
think  the  language  of  sect.  80  is  sufficiently  wide  to  cover  the  case.  The  60th 
section  contains  an  enumeration  of  the  different  modes  in  which  money  paid  into 
the  Bank  by  a  railway  company  may  be  applied.  All  these  particulars  are  not 
repeated  in  extenso  in  sect.  80,  which  provides  for  the  costs.  Tliis  section, 
however,  does  make  the  costs  of  the  orders  for  the  payment  out  of  Court  of  the 
principal  monies  payable  by  the  company. 

**  There  is  a  case  before  Shad  well,  Y.-C,  in  which  it  seems  to  have  been  held, 
that,  although  the  petition  was  for  the  application  of  the  money  in  restoring 
buildings  which  it  was  necessary  to  pull  down  in  consequence  of  the  operations 
of  the  company,  costs  were  nevertheless  payable  by  the  company.  The  case  is 
the  stronger,  because  there  the  Court  exercised  the  siMicial  power  given  by  the 
69th  section,  of  applying  the  fund  in  replacing  piTuianent  buildings,  and  did  not 

(if)  £x    park   Birf  of    Ilardwlvh;    17  29  L.  J.,  Ch.  245. 

L.  J.,  Ch.   422;  12  Jnr.  508;    1  Dc  G.,  {I)  llJur.  10C.5. 

M.  &  G.  297  ;  Li  re  Vrat^s,  12  Jur.  279.  (m)  i:.r  parte  Incumhcnl  of  Whitfidd,  2 

Ex  parte   Corporation  of  Sheffield ^  aiiti-,  J.   &  H.    01 0  ;  S.  C,  shortly  and*  rather 

p.  296.  ditrercntly  reported,  30  L.  J.,  Cli.  816.  See 

(70  Cas.  cit.  suprrt,  ]>.  300  et  scq.  also  He    Viear  of  Qiu:ciis  Camel,   coram 

(0  In  re  Bethfem.   Jlottpilal,    L.  R.,  19  Kinderslcy,  V.-C.,  11  W.  R.  503. 

¥j\,  457  ;  44  L.  J.,  Ch.  406  ;  and  the  cases  {n)  lint  not  with  the  costs  of  the  Gover- 

there  cited.  nors  of  Queen  Anno's  IJounty  who  had  been 

{k)  Ejc  parte  MiUrard,  27  I5eav.   571  ;  .strve<l  with  the  petition,  and  appeared. 
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sict  under  tliat  portion  of  the  clause  wliich  directs  re- in  vestments  in  land*  There 
b  an  oiuissiun  of  any  express  provisiim  in  sect.  80  for  thecosta  of  applying  money 
in  renewing  inj tired  buildings,  and  it  was  <»u1y  on  the  equity  of  the  stEituto  tlmt 
tlie  coats  wore  allowed.  It  seems  to  follo^y  a  fortiori  that  tlie  Court,  tnking  the 
step  which  it  is  asked  to  take  here,  and  treating  the  proptmed  appUcation  of  tlie 
money  as  an  inYostment  in  limd,  (w^hich  is  within  the  words  of  sect*  80,)  iQUst 
follow  the  principle  as  to  costs  wliich  WiUJ  actod  iipt»n  in  tliat  case. 

'*Tlie  costs  wonld  be  jayaldi?  hy  the  euinpimy,  if  thu  JOoney  were  actually  laid 
out  in  land.  The  ^troposcd  l>aildijig  la,  in  my  ui)inion,  an  investment  authorized 
l>y  the  statute,  and  the  case  further  falls  within  the  wonla  of  sect.  80,  *  the  costs 
of  orders  for  the  pajinent  of  principal  out  of  Court.*  Having  regard j  therefore^ 
to  the  fact  tliat  tlie  object  of  the  statute  wha  to  throw  up^lU  the  company  all  the 
costs  occasioned  by  taking  lixml  without  the  con^sent  of  the  *>wncr,  and  that  very 
large  words  were  introduced  into  the  statute  to  supply  the  defects  which  liad 
been  found  in  analogous  provisions  of  earlier  acts,  I  am  of  opinion  that  the  com- 
pany nmst  pay  the  coats  of  the  petition  and  of  the  payment  out  of  the  money/' 


I 


Crtstji  of  re- 
ttetUciuoJit., 


Tlie  fees  iiavable  to  tbe  arcbitect  and  survc^vor  for  plan ni no  and  Architect's  nnd 
superintendiijg  Iniildini^s  arc  not  costs  and  charges  incidental  to  tlje 
investment  in  the  LaildingH,  so  as  to  he  payable  by  the  company  (n). 

Where  the  lands,  &c.,  purchased  are  "conveyed,  limited  and 
settled  upon  the  like  use.s,  trusts  auil  purposes,  and  in  the  same 
manner  as  the  lamls  in  respect  of  whieli  the  money  was  paid  stood 
settled/*  under  sect,  69,  it  is  held  that,  upon  the  equity  of  the  statute, 
the  company  are  liable  to  pny  the  costs  of  such  re-settleiuent. 

And  in  a  case  in  whidi  at  the  time  of  the  purcliase  by  a  railway 
company^  and  when  the  purchase-money  was  paid  into  Court,  the 
LV^es  of  the  land  sold  were  di  He  rent  from  those  subsisting  at  the  time 
uf  the  application  for  re-iuvestraenfc»  Kinderslcy,  V.-C,  refused  to 
make  the  company  pay  the  costs  of  the  re-investment,  but,  upon 
appeal,  the  Lords  Justices  varied  the  order  and  threw  the  costs  on 
the  company  (  />), 

With  regard  to  the  appearance  of  mortgagees  or  annuitants,  whose 
rights  are  not  affected  by  the  petition*  it  has  been  recently  laid  down 
that  the  proper  course  is  to  serve  them  with  a  copy  of  the  petition 
and  to  pay  them40-'>\  ibr  costs,  wuth  an  intimation  that  if  they  appear, 
they  will  probably  have  to  pay  their  own  costs  (q).  And  this  rule 
applies  wliether  the  petitioners  be  life  tenants  or  absolutely  en- 
titled (>').  Where  lands  have  been  purchased  by  two  different  com- 
paniea,  and  the  fund  in  Court  is  consequently  made  up  of  two  items, 
it  is  in  the  discretion  of  the  Court  whether  the  costs  of  two  petitions 
are  to  be  allowed  («). 


(o)  Bttlchers'  Company^  In  re,  53  L.  T.  10  Ch.  328  ;  44  L,  J.,  Ch.  405  j  32  L.  T. 

491.  785. 

(;j)  lUDe  BcdHVoir,  29  I*. X,  Ch.  567  ;  {r)  11^:  Murskwl  UtiiUd  Charifies,  L.  R„ 

2  De  a,  t\  Al  J.  5.  20Kip4S. 

(q)  He  Qtrrt  LanfjtttH^a  EataUs.   L.    K.,  (*)  lie  Uufc  Langtvn^x  Estatr^  ubi  sup. 
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2.  Co$U  of  Tnvest- 
ment. 


Whetlier  owner 
in  fee  can  claim 
coats  of  re  in- 
veatuent. 


Payment  of 
princiiml  money 
out  of  Court 


Where  there  aro 
adveme  claim- 
anta. 


Where  two  petitions  were  presented  by  the  same  petitioners,  wbose 
title  was  derived  partly  from  a  will  and  partly  from  a  settlement,  ami 
who  made  the  trustees  of  the  will  parties  to  one  petition,  and  the 
trustees  of  the  settlement  parties  to  the  other,  it  was  held  that  one 
petition  only  ought  to  have  been  presented,  and  the  company  were 
ordered  to  pay  the  costs  of  the  first  petition,  five  guineas  towards  the 
petitioner's  costs  of  the  second  petition,  and  three  guineas  towards 
the  costs  of  each  set  of  trustees  (t). 

Where  two  funds  have  been  dealt  with  by  different  branches  of 
the  Court,  and  it  is  desired  to  deal  with  both  together,  leave  can  be 
obtained  to  present  one  petition  without  transferring  either  of  the 
matters  (k). 

It  is  believed,  that  it  has  never  yet  been  decided  whether  an 
owner  in  fee  can  claim  the  costs  of  a  re-investment.  But  Lord  Justice 
Turner  in  one  case  (x)  intimated  an  opinion  that  he  could,  and,  in  a 
subsequent  case  (y),  Kindersley,  V.-C.,  seemed  disposed  to  follow 
that  intimation.  But  in  neither  of  those  cases  was  it  necessary  to 
decide  the  point.  Such  costs  seem  clearly  within  the  words  of 
sect.  80  (z). 

Thirdly,  as  to  the  sixth  of  the  above  divisions,  viz.,  as  to  the  costs 
of  the  payment  out  of  Court  of  the  principal  monies.  The  act  seems 
in  all  cases  to  throw  these  costs  upon  the  company,  in  what  manner 
soever  the  money  may  be  applied  when  paid  out,  except  where  there 
is  litigation  between  adverse  claimants.  An  important  case  on  this 
subject  is  Haynes  v.  Baiion  («),  in  which  it  was  held  by  Kindersley, 
V.-C,  after  a  review  of  numerous  cases,  that  when  the  lands  are  the 
subject  of  a  suit,  the  parties  to  the  suit  should  be  served  with  notice 
of  the  application  for  payment  out  of  Court,  and  the  costs  of  service 
and  appearance  must  be  borne  by  the  company. 

Where  the  money  is  placed  to  the  account  of  the  Accountaiit- 
General  in  the  cause  only  the  company  cannot  be  made  to  pay  the 


(t)  Paitisoiis  Estates,  In  re,  L.  K.,  4 
Cb.  D.  207. 

{n)  In  n:  Lord  AnUn's  Instates,  L.  K., 
10  Ch.  445. 

{r.)  He  l)e  licanvoir,  ubi  siijira. 

(y)  lie  Pick,  31  L.  J.,  I'll.  495. 

(z)  Sec  He  Dod(Vs  Estate,  24  L.  T.  542  : 
19  W.  U.  741. 

(a)  30  L.  J.,  Ch.  804  ;  1  Dr.  &  Sm.  483. 
See  the  jiiil^'iiient  <»f  KiiuhTslt'v,  V.-C,  at 
len^tli  ill  X\\v  two  prior  cditioiiH  of  this 
work.  Sl'o  also  S.  ('.,  35  L.  J.,  Ch.  233  ; 
Ileimikcr  v.  Chafy,  2«  Hcnv.  G21  ;  7iV 
L.  and  S.  //'.  Ji.  Co.,  2  J.  k  H.  390; 
*V.  a.  reversed,  11  W.  H.  54  ;  Brandon  v. 
Brandon^  32  L.  J.,  Ch.  20  j  Be  Brayc,  32 


L.  J.,  Ch.  432  ;  He  Lon%  33  L.  J.,  Ch. 
C20  ;  He  Bov'cs,  33  L.  J.,  CIi.  711  ;  Be 
CoojH-r,  34  L.  J.,  Ch.  373.  As  to  costs  of 
l)art  owners,  Be  NifhoUs,  35  L.  .F.,  Ch.  516. 
As  to  tlu^  i»nietice  witli  re^^ard  to  costs 
uiuh'r  the  corre.Hi)oiidiii^  provisions  in 
BTiecial  nets  (which  generally  an*  more 
limited  than  sect.  80\  sec  In  re  llarnsmi^i 
Esfaf*;  L.  R.,  10  E.;.  532  ;  40  L.  J.,  Ch. 
77  :  ///  /•'•  Jf'ilh'ams  Estate,  L.  K.,  12  Eq. 
A^^  ;  III  /•'•  ("haritif  Schools  of  St.  Dnnstan 
in  thr  We.'it,  L.  K.',  12  Eii- 537  ;  fn  re  L^ml 
Stanh'f/  of  AJdrrln/s  Estate,  L.  R.  14  Ei\. 
227  ;  In  re  Spitaljiclds  Srhwls,  L.  R.,  10 
E(p  (171,  and  the  decisions  referred  to  in 
these  cases. 
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costs  (&}>   and  ought  not    ta  be  served  with   thf   petition,  or  tbe 
piititiotier  will  liavo  to  pay  their  costs  (e). 

Where  one  of  several  persans  npplies  for  au  aliquot  share  of 
purcliase-moaey  paid  iuto  Court,  it  is  not  necessary  to  serve  tbe  other 
parties  entitled  with  notice  of  t!ie  application  (fl),  am!  if  they  appear 
tlie  company  are  not  liable  to  pay  costs  of  appearance  (e).  Nor,  iu 
fact,  is  it  "advei'se  litigatioD,"  where  there  is  a  contest  between  two 
parties  as  to  the  proportion  in  whicli  a  fund  is  to  be  divided  between 
them  (/),  as  where  an  inquiry  has  to  be  taken  as  to  the  amount 
due  on  a  mortgage  being  paid  off,  to  mortgagor  and  mortgagee 
respectively  (</).  But  the  company  are  not  liable  to  costs  of  mort- 
gagees proving  incumbrances  made  after  payment  of  the  fund  into 
Court  (A).  The  company  are  liable  to  pay  tbe  costs  of  infants  who, 
having  attained  their  majority,  petition  to  have  the  fund  in  Court 
paid  to  tliem  (i).  Where  an  order  for  costs  omitted  the  usual 
words,  "excepting  costs  of  adverse  litigation,"  the  Lords  Justices 
ordered  their  insertion  (A). 

Wliere  apr?tition  is  presented  for  payment  either  to  or  with  consent 
of  incumbrancers,  the  only  costs  wliich  the  company  can  be  required 
to  pay  in  addition  to  tlie  petitioners*  costs,  are  £2  2s.  for  the 
iiicumljrancers'  costs,  and  tbe  costs  of  an  affidavit  of  service  on  the 
incumbrancers  (i).  Costs  incurred  by  mortgagees,  who  have  mort- 
gaged their  interest  in  a  fund  after  its  payment  into  Court,  in  proving 
tlieir  incumbrances  are  not  payable  by  the  company  {m). 

Where  a  fund  in  Court  had  not  been  dealt  with  for  fifteen  years, 
and  it  became  necessary,  in  compliance  with  the  Chancery  Funds 
Rules,  to  serve  the  official  solicitor  with  the  petition  fur  payment  out, 
it  was  held  tliat  his  costs  were  not  payable  by  the  compatiy  (v). 

The  company  will  be  ordered  to  pay  the  costs  of  au  investment 
under  sect  32  of  the  SettiiiJ  Land  Act,  1882  (o),  although  an 
investment   under  that   sectiun,   e.g ,   in   railway  debenture   stock, 


Cnsti  of  on« 
itf  hrv«»r  il 


CmMb  of  nt\mU 

lllsilTlUoU* 


CoKtit  of  fulhtlUi* 


Co&U  of  ineitta* 


Co!*l«  of  oflleLd 


jw*nl  IJImIi!!' 

SetUctl  Lttud 


{b)  Brown  v.  Fcnwuk,  35  L.  J.,  Ch. 
24L 

(c)  Pr*^^M  r.  m^od,  37  L,  J^.  Ch.  6f»L 

iti)  Itt  Mi'(Uind  R.   (\k,  lliur.  109:.. 

Ue)  Metfuvf  V.  Binh  22  U  J.,  Ck  im  ; 

"Juiv  155. 

(/)  A^tkaw  V.  JFoodtmrd,  L.  R.,  14  Ch. 
1).  27  C.  A,,  per  Jesii^l,  SL  R. 

(q)  Barthtwtf  In  /^,  L.  K.,  17  Ch.  Dv 
329.     Antl  sec  £di^n  v,    TfutmjMon,  2  11, 

{h}  G.  JF.  K  Co.t  Ex  jmrf/',  Gotigh'a 
Trft^^,  In  re,  L,  R.,  24  Ch.  D.  5<i9  ;  49 
L  T,  491. 

(0  Ex  jmrU  Slater,  IS  L.  J.,  Ch.  431. 

a-)  lit  (Janf'n  EsftaU,  6  Jup,  N,  S.  183  ; 
1  Do  G.,  F.  Ic  J.  153  J  2»  L.  J.,  Ch.  119. 


The  wortia  '*  stich  as  Jirc  occnaioiKHl  by  liti- 
gation bclwfjeri  ail vtii-HC claimants  "  r*fir  to 
costs,  not  procLCtliiigs.  As  to  iiitroilurtinu 
into  petition  of  costn  ociiisioiied  l»y  copies 
of  jseetions  of  Hpecial  acta,  bci?  Er  parte 
Lilhy,  19  L.  J.,  Ch.  329,  and  Re  Man- 
cJiJ^Mer  R,  Co.^  Ex  parte  Oabaldtdon^  8 
Hare,  31. 

{I)  Arthans^  cdc..  Ad,  Rt*,  J&iw^^  Ex 
pirk,  h,  R.,  14  Ch.  D.  025;  HalxfMid 
Unitid  Charltir.^,  Re,  L.  R.,  20  Etj.  48. 

[m)  GrtfU  H'fjfUm  R.  Co.,  Et  parity 
Oottyh's  Trusts,  In  re,  lu  R.,  24  Ch.  I>. 
61)9. 

(a)  Clarke's  Entatea,  In  rr,  I*  R.,  21  CIl 
D.  770  ;  52  L.  J.,  Ch.  88,  per  Kay,  J* 

(u)  S*3o  p.  306,  ant«. 
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^'  *^^^^'*'^"  ™^y  ^®  more  expensive  than  an  investment  under  the  Lands  Clauses 
■ Act  ip). 


3.  Whfth^  Mnwy 
dfi-imtnl  {$  lUai 
or  rrrmiHul  KstnU 


Under  seot*  70, 
lic»onaUy. 


Uiuler  sect.  r.O, 
rvttlty. 


Ife  Walkfr. 


3.    Whether  Money  deposited  is  to  he  treated  as  Real  or  Personal 

Estate. 

An  important  question  lias  been  discussed,  upon  which  the  autho- 
rities are  not  perhaps  quite  uniform,  as  to  whether  money  deposite<l 
by  companies  who  have  taken  or  purchaseil  lands,  under  the  com- 
pulsory powers  of  their  acts,  is  to  be  treated  as  money,  or  personal 
estate  impressed  with  the  trusts  of  real  estate — money-land  as  it  is 
sometimes  called. 

The  only  principle  deducible  from  the  cases  is,  that  where  the 
matter  comes  under  sect.  69  of  the  Lands  Clauses  Act,  the  money 
remains  impressed  with  the  character  of  real  estate ;  and  when  it 
comes  under  sect.  7G,  the  money  goes  as  personalty  (5).  In  Ci^S8*8 
case  (r),  before  Lord  Cranworth,  V.-C,  where  the  determination  was 
that  it  came  under  sect.  70,  it  was  decided,  that  money  deposited  for 
the  purchase  of  freehold  land  taken  under  the  Lands  Clauses  Act 
from  an  owner  who  was  in  a  state  of  mental  imbecility,  and  who  con- 
tinued in  that  state  until  his  death,  but  who  was  not  the  subject  of  a 
commission  of  lunacy,  could  not  after  his  death  be  considered  as 
subject  to  the  trusts  of  a  will  made  before  he  became  incompetent, 
and  whereby  he  had  devised  his  real  estates,  but  that  his  executors 
were  entitled  to  it,  and  an  order  was  made  accordiugly. 

But  in  another  case  (s)  where  real  estate,  settled  on  marriage  upon 
trusts  for  sale,  on  the  leciuest  of  husband  and  wife,  or  the  survivor, 
was  taken  by  the  corporation  of  London  under  the  compulsory 
powers  in  the  London  Bridge  Acts,  without  any  conveyance  by  the 
trustees,  and  the  value  of  the  land  was  assessed  by  a  jury  and  paid 
into  Court,  and,  on  petition  of  the  trustees,  invested  in  consols,  upon 
the  trusts  of  the  settlement, — Turner,  V.-C,  decided,  that,  under 
these  circumstances,  there  was  no  conversion  of  the  real  estate  into 
personalty,  the  case  being  under  sect.  (59. 

So  where  a  landowner  (^),  having  land  within  the  limits  of  devia- 
tion, entered  into  an  agreement  with  a  company,  that  in  case  they 
should  construct  their  railway  under  their  act,  they  should  pay  him  a 


(;>)  Hanbimfa  Triista,  In  re,  52  L.  .1., 
Ch.  C87  ;  30  W.  K.  781. 

iq)  lie  Harrop,  26  L.  J.,  Ch.  516.  And 
see  Re  BfUfof,  31  L.  J.,  Ch.  772  ;  Ej'  {nut.^ 
Jlaitlif,  30  IJrav.  206. 

(r)  y»V  Ktist  LfiiiraMhire  A*.  Co.,  1  Sim., 
X.  S.  260  ;  ami  .see  /•>  jxirtr  Umikin*,  3 


Kiiilw.  Cas.  505,  ii.  {a), 

{*)  11'-  Taylor,  9  Hare,  598  ;  20  L.  J., 
Ch.  142 ;  ami  sec  Midland  Cuuntu's  Ji. 
Co.  V.  Osin'n,  3  Iliiilw.  C'jts.  497. 

(/)  7^'  n-a/Urr^  22  L.  J.,  Ch.  S88  :  1 
Drew.  508. 
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certain  sum  per  acre  fur  siicb  of  his  land  as  tliey  should  require ;  and 
after  his  death  the  company  took  five  acres  of  his  land,  and  paid  the 
purchase-money  into  Court,  and  the  devisee  of  the  estate  on  which 
the  railway  had  been  constructed,  having  petitioned  to  have  the 
money  paid  to  him,  the  petition  heiog  opposed  hy  the  executors, 
Kiodersley,  V.-C,  deeided  that  the  case  was  under  sect.  69,  and  the 
contract  did  not  operate  as  a  conversion  of  the  purchase-money  into 
personal  estate,  but  it  formed  a  portion  of  the  testate r*s  real  estate  at 
the  time  of  bis  death,  and  continued  to  retain  that  character  after- 
wards.    His  Honor  said, — 

**  Without  adverting  to  the  other  p<uiita  which  have  heen  cliacusiied^  or  refor- 
ring  to  the  decisions  in  the  earlier  caseB,  which »  T  imist  be  permitted  to  say,  are 
most  uniwitiafactory  (n)  ;  but,  aaaaming  that  I  should  be  obhged  to  follow  them 
in  a  similar  case»  still  this  does  not  seem  to  me  to  conye  within  the  authorities 
cited.  The  real  nieaniug  of  the  contract  ia  thia  :  that  the  company,  havhig 
power  to  take  the  lands  compulsorUy  from  the  owner  nt  uny  time  within  the 
period  a!  I  owed  by  the  act,  did  not  a^k  him  in  sell,  but  they  wished  to  have  the 
price  do  fined,  in  cjisc  tliey  re<|inred  the  [iToperty,  and  a  «nm  per  acre  was  fixed 
upon  between  the  parties.  Without  using  these  precise  words,  it  is  evident  that 
such  wa.H  the  UieMniug  of  the  agreement.  It  referred  to  the  fact  that  some  of  the 
l&nd  was  included  withm  the  limits  of  deviation,  but  it  waa  uncertain  what  portion 
would  be  required.  If,  however,  the  company  did  construct  their  line  within 
the  limits  of  deviation,  and  required  any  of  the  owner's  land,  they  were  to  pay 
for  it,  at  that  rate  per  acre.  The  effect,  therefore,  was  not  that  tlie  owner  con- 
tracted to  rtell,  but  that  he  gave  the  company  permission  to  have  the  land  at  u 
ipocilied  price.  It  ajjpears  to  me,  upon  these  grounds,  that  the  money  which 
has  been  jiaid  into  Court  does  not  constitute  part  of  the  personal  estate  of  the 
testator,  but  formed  a  portion  of  his  real  estate  at  the  time  of  hia  deatli,  and 
continued  t«j  retain  that  character  afterwards  ;  and  that  it  now  belongs  to  the 
parties  entitled  to  the  real  estate.'* 

Again  (.r),  where  lands  settled  on  one  for  llfu,  with  renmindcr  to 
her  children,  with  remainder  over  to  B.  in  default  of  children,  in  fee, 
were  taken  under  the  authority  of  a  Railway  Act,  which  contained 
the  usual  couipulaory  clauses,  and  the  purchase-money  w^as  paid  into 
Court,  and  invested  io  cousols,  and  the  dividends  were  ordered  to  ho 
paid  to  the  tenant  for  life,  who  afterwaixis  died  without  childrea,  and 
B.  aftervvnrds  also  died,  having  done  no  act  in  ]m  lifetime  showing 
any  intention  to  treat  the  consols  as  personal  estate  :  Stuart,  V.*C., 
decided  that  the  consols  were  to  he  treated  aa  the  real,  and  not  as  the 
personal,  estate  of  11     His  Honor  said^ — 

**  In  suj)!^^  of  the  artfument  that  the  property  had  been  converted  into  per- 
sonal estate,  Crv^^*  ctfM  (y)  has  been  citeth  and  1  must  say,  that,  althougli  that 


(ft)  RL'femiig  to  the  before  mentioned, 
anil  otluM'  ciist^<. 

^J  lie  SUiotrt,  22  U  J,,  CL  30n.     And 


sod  7?*'  Horner's  TruAljtf  ibid.  3G9  j  7  liadlw. 
Vn»,  37*3. 
(y)  A  Dte,  note  (r). 


UeStcv-nrt, 
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»..niietherMonfy  casc  does  not  ffo  to  the  whole  extent  of  the  principle  here  contended  for,  it  does 
ori\r,^naiE*tate  Countenance  the  argument.  Against  that  authority,  other  cases  have  been  cited  ; 
and  to  the  principle  of  these  decisions  I  entirely  accede.  I  think  that  where 
money  has  been  paid  into  Court,  by  reason  of  real  estate  having  been  taken 
under  the  compulscry  powers  of  one  of  these  acts,  and  remains  in  Court,  it  is  to 
be  considered  as  money  or  i)ersonal  estate  in  the  hands  of  this  Court,  impressed 
with  the  trusts  of  real  estate.  That  is  a  sound  principle  ;  and  there  must  be 
strong  words  in  the  act  to  induce  the  Court  to  act  on  the  assumption  that  it  is 
personalty.  Therefore  it  seems  to  me  clear,  upon  authority  and  principle,  that 
the  money  in  Court  in  this  case  is  to  bo  considered,  for  the  purpose  of  the 
question  as  to  who  was  entitled  to  it,  as  real  estate  *'  (c). 


Infant. 


Folon. 


Dlsi»nlAiling 
(l»»wl. 


It  is  settled  that  the  purchase-money  of  land  of  which  an  infant 
was  seised  in  fee  remains  impressed  with  the  character  of  real  estate, 
and  on  the  death  of  the  infant  descends  to  his  lieirat-law  ({«),  and 
the  same  principles  were  held  to  apply  to  the  purchase-money  of 
land  belonging  to  a  felon  (h). 

It  appears  to  be  still  unsettled  whether  it  is  necessary  in  the  case 
of  entailed  land  that  a  disentailing  deed  should  be  executed  before 
the  money  is  paid  out  of  Court,  There  have  been  numerous  con- 
flicting decisions  on  this  point,  both  in  England  and  Ireland  (c) ;  the 
later  and  preponderating  authority  being  in  favour  requiring  the 
disentailing  deed  (cZ). 


{z)  Sec  nlso  on  this  suhjcct,  llaynes  v. 
Ilnyncs,  SO  L.  J.,  Ch.  578. 

(a)  Kclland  v.  Ful/i/niy  L.  1?.,  6  Ch.  D. 
491. 

(b)  Re  nnrrop,  26  L.  J.,  Th.  516.  For- 
feiture for  felony  is  now  abulLshed,  by  33 
k  34  Vict.  c.  23. 

(/•)  Jin  (hrat  Sfiuthrrn  and  Western  71. 
Co.,  y  Ir.  Va[.  K.  IS-J;  Jir  IV/zt^r//,  3  UifT. 
224  ;  30  L..f.,  Ch.  8S5.  Jl^'  South  Edstrm 
n.  Co..  30  IJeav.  215  ;  Xoflei/  v.  ralmcr, 
L.  It.,  1  Y.ii.  211  ;  AV  jrat.sau,  10  Jiir.  N. 
S.  1011.  Jir  Jloldm,  1  H.  &  M.  376.  lie 
JiutlcvH  irUl,  L.  1{.,  16  Kq.  479.  He 
How,  L.  K.,  17  Eq.  300,  citing  Dan.  Ch. 


Vt.  5th  ed.,  p.  1656.  Re  Reynolds,  L.  R., 
3  Ch.  D.  61,  in  which  Mellish  and  James, 
J..JJ.,  followed  Re  Butler's  WilL  Re 
Ttddcns  Tnuty  9  Jur.,  N.S.  942  ;  8  L.  T. 
631  ;  11  W.  K.  869.  Re  Norcop's  Will,  31 
h.  T.  85.  In  re  Wood's  ScUled  Kstairs, 
L.  R.,  i?0  Y{\.  372.  7m  re  Broiuhco(xVs 
Srtthd  Eattitcs,  L.  K..  1  Ch.  D.  433.  Ex 
parte  Mauin>t1K  I.  It  ,  2  Eq.  32.  Re 
Lhncrick  and  Emits  R.  Co.,  Ex  parte 
Smyth,  I.  R.,  10  Eq.  66,  and  see  the  other 
deci^iolls  rctVrred  to  in  tlje  above  cases. 

{d)  Reynolds,  In  re,  L.  R.,  3  Ch.  D.  61, 
per  Mellish  and  James,  L.JJ. 
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1.  The  Conveyance  of  Lands  purchased. 

When  lands  are  purchased  by  the  company  by  agreement,  or  are 
taken  under  the  compulsory  powers  contained  in  the  special  act,  the 
owner  or  otlier  party  entitled  to  sell  is  requiretl  to  make  out  a  good 
title ;  and  it  is  usual  to  deliver  an  abstract  of  the  title  to  the  com- 
pany (a),  as  in  the  case  of  an  ordinary  sale  of  lands.  The  owner  is 
also  required  to  execute  a  conveyance  to  the  company.  Where  the 
price  to  be  paid  for  the  land  has  been  fixed  by  an  award,  no  action 
can  be  maintained  upon  such  award  until  a  conveyance  of  the  land 
has  been  executed  (6).  We  have  already  seen*  that  the  Lands 
Clauses  Act  provides  for  the  inconvenience  which  would  result  by 
the  neglect  or  inability  of  the  party  to  perfect  the  title  and  make  the 
conveyance,  by  authorizing  the  company  to  execute  a  deed-poll, 
whereupon,  in  certain  cases,  the  lands  vest  absolutely  in  the  company, 
without  any  further  act  being  done  by  the  vendor. 

Special  provisions  are  also  inserted,  to  enable  the  company  to  take 
a  conveyance  of  copyholds,  common  lands,  waste  lands,  and  lands  in 
mortgage;  and  also  to  release  lands  from  existing  charges.     As  to 


1.  Conveyance. 

Vendor  delivers 
an  alwtnet  of 
the  title. 


•  Pajfc  308. 


Provisions  for 
roleasing  lands 
fW)m  incnm- 
bnnces. 

Copyholds. 


(a)  It  seems  to  be  the  practice  of  railway 
companies  to  he  fwtisfied  with  a  good  hold- 
ing title.  So  it  was  stated  in  evidence 
given  before  the  Lords'  Committee  on 
Compensation,  1845.  Where  a  company 
purchased  land  from  a  municipal  corpora- 
tion and  maile  their  railway  over  it,  anil  a 
dispute  afterwards  arose  as  to  the  title  to 
the  land,  but  the  corporation  obfciined  a 
verdict  on  an  ejectment,  as  it  was  alleged, 
by  surprise,  and  the  com|)any,  under  the 
pressure  of  the  judgment,  and  to  retain 
possession  of  the  land,  paid  the  purchase- 
money  to  the  corporation,  Sir  J.  Romilly, 

H. — VOL.  L 


M.  R.,  upon  a  representation  that  the  title 
to  the  land  was  really  in  dispute,  and 
being  of  opinion  that,  as  the  vendors  were 
tnistees,  the  money  ought  originally  to 
have  been  paid  into  Court  un<ler  the 
ClUh  section  of  the  Lands  Clauses  Act, 
ordered  the  corporation  to  bring  the  money 
into  Court,  whilst  the  rights  of  the  iKirtios 
were  under  discussion.  North  Western 
H.  Co.  V.  Corporation  of  Lancaster y  16  Jur. 
677. 

{h)  East  London  Union  v.  Metropolitan 
JL  Co.,  L.  R.,  4  Ex.  809;  38  L.  J.,  Ex. 
225. 
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Cnnveymico  of 
eopyhbldn. 

Steward's  fees. 


Enfranchise- 
ment of  copy- 
holds. 


*  Page  383. 


Common  and 
wastelands. 

Sects.  99-107. 


lands  of  copyhold  or  customary  tenure  (c)  it  is  provided  by  the  Lands 
Clauses  Act,  sect.  95,  that  every  conveyance  of  such  lands  to  the 
company  shall  be  entered  on  the  rolls  of  the  manor,  and  on  payment 
to  the  steward  of  the  manor  of  such  fees  as  would  be  due  to  him  on 
the  surrender  of  the  same  lands  to  the  use  of  a  purchaser  thereof  (d), 
he  shall  make  such  inrolment ;  and  every  such  conveyance,  when  so 
inrolled,  shall  have  the  like  effect,  in  respect  of  such  copyhold  or 
customary  lands,  as  if  the  same  had  been  of  freehold  tenure;  but 
that  until  the  lands  have  been  enfranchised,  they  continue  subject 
to  the  same  fines  (e),  rents,  heriots  and  services  as  were  theretofore 
payable.  And  by  sect.  96  the  company  are  required,  within  a  certain 
period  afterwards,  to  procure  the  lands  to  be  enfranchised  by  the  lord 
of  the  manor,  to  whom  they  are  to  pay  compensation,  to  be  assessed 
according  to  the  mode  prescribed,  for  the  enfi-anchisement  (/).  The 
lands,  when  enfranchised,  are  to  be  held  in  free  and  common  socage  ; 
and  if  the  lord  fails  to  enfranchise  the  lands,  the  company  may 
execute  a  deed-poll,  in  the  manner  provided  in  the  case  of  a  purchase 
of  lands  :  *  (Sect.  97.)  Bents  payable  in  respect  of  copyhold  lands 
may,  in  certain  cases,  be  apportioned  in  the  manner  prescribed : 
(Sect.  98.) 

As  to  common  and  waste  lands,  it  is  provided,  that  compensation 
in  respect  of  the  right  in  the  soil  shall  be  paid  by  the  company  to 
the  lord  of  the  manor :  (Sect.  99.)  And,  upon  payment  or  deposit 
thereof  in  the  Bank,  a  conveyance  from  the  lord  of  the  manor  to  the 
company  will  operate  as  if  he  had  been  seised  in  fee  simple  ;  and  in 
default  of  such  conveyance  the  company  may  execute  a  deed-poll,  in 
the  manner  provided  in  the  case  of  a  purchase  of  lands  :  (Sect.  100.) 
The  compensation  to  be  paid  to  the  commoners  is  determined  by 
agreement  made  between  the  company  and  a  committee  of  com- 
moners: (Sect.  101.)  The  members  of  such  committee  are  not  to 
exceed  five  in  number,  chosen  by  the  commoners  at  a  meeting,  con- 


(c)  Where  the  lord  of  aiiianor  was  held  not 
to  he  aflt'Cted  by  a  sale  of  coj»yhold  lands, 
made  to  a  company  by  his  tenant  in  fee,  see 
Dimes  V.  Grand  Junction  Canal  Co.,  9  Q. 
B.  469,  in  error. 

(rf)  It  has  been  contended,  that  by  this 
pronsion  the  steward  of  the  manor  is  en- 
titled to  demand  a  fee  for  a  surrender,  and 
another  fee  for  admittance,  inasmuch  as 
the  i»arlianientary  conveyance  operates  as 
both  a  surrender  and  mimittance,  and  that 
it  would  be  unjust  to  oblige  the  steward, 
for  one  fee,  to  jjerforni  an  act  which,  under 
onlinary  circumstances,  would  entitle  him 
to  demand  two,  but  the  Court  of  Exche- 
quer decided  that  only  one  fee  is  payable. 
Cooj)er  V.  Norfolk  R.  Co,,  3  Exch.  546  ; 
13  Jur.  195  ;  6  Railw.  Cas.  94. 

{e)  The  lord  is  not  entitled  to  any  fine 


upon  the  execution  of  a  conveyance  to  a 
railway  company  under  this  section,  nor 
to  any  compensation  for  the  loss  thereof. 
Ecclesioitical  Commissioners  v.  London 
and  SotUh  JVestcrn  R.  Co.,  14  C.  B.  743. 
The  provisions  of  the  Copyhold  Enfran- 
chisement Acts,  1852,  1858 '(15  &  16  Vict 
c.  51  ;  21  &  22  Vict.  c.  94),  do  not  apply 
to  the  purchase  of  copyholds  by  a  railway 
company  under  the  Lands  Clauses  Act,  so 
as  to  entitle  a  tenant  for  life  of  the  manor, 
as  against  a  remainderman,  to  part  of  the 
monies  paid  into  Court  by  the  company,  aa 
representing  fines  i)ayable  by  tenants  as  a 
condition  of  compulsory  enfranchisement. 
Re  Sir  T.  M.  Wilson,  32  L.  J.,  Ch.  191. 

(/)  See  Ecclesiastical  Commissioners  v. 
Z.  ifc  S.  }F,  R.  Co.,  ubi  supra. 
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▼ened  by  the  company  by  public  advortiseraent  and  notice  :  (SecE 
1Q2,  10*1)  The  coQimittt'e  may  then  agree  with  the  company,  a-s  to 
compensation  for  the  extinction  of  the  commonable  rights  ;  and  the 
committee  receive  the  amount,  and  apportion  it  among  the  eom- 
TOoners  (g)  :  (Sect.  104)  If  the  committee  and  the  company  cannot 
agree,  the  compensation  is  determined  as  in  other  cases  of  disputed 
compensation  (Sect.  105) ;  or,  if  no  committee  be  appointed,  then  by 
a  surveyor,  to  be  appointed  by  two  justices  ;  (Sect  106/)  Upon  pay- 
ment or  deposit  of  the  money  agreed  upon  or  determined  for 
compensation,  the  company  may  execute  a  deed-poll,  in  the  manner 
provi^led  in  the  case  of  a  purchase  of  lands,  and  thereupon  the  lands 
vest  in  the  company,  discharged  from  all  commonable  and  other 
rights:  (Sect  1U7.) 

It  has  been  held  under  the  abore  sections,  that  if  the  railway  be  Poller  for  SSJI' 
constructed  without  compensation  liaving  been  paid  to  comraout^rs,  t»"»'^'><^** 
in  such  case  any  commooer  may  sue  the  company  for  disturbance  of 
his  rights  of  common,  and  i>t  not  confinoi]  to  proceedings  for  compen- 
sation»  This  is  because  it  is  a  condition  precedent  to  the  right  of 
the  company  to  disturb  the  commoners,  that  the  company  should  first 
assess  and  pay  the  valuation  either  to  the  commouers  or  into  the 
Bank  (h).  But  the  sections  are  not  imperative  so  as  to  preclude  tlie 
enforcement,  by  decree  for  specific  performance,  of  an  agreement 
enten^d  into  otherwise  than  as  mentioned  in  the  statute  (i). 

To  relieve  lands  taken  by  the  company  from  being  encumbered  i-ftt»^i«  in  mort- 
by  existing  mortgages  (k),  the  company  are  empowered  to  pay  oft'  all  l.  c  A^t, 
mortgages  affecting  lands,  upon  giving  notice  to  the  mortgagee,  or  "'  ^*^"*' 
paying  six  months'  additional  interest  ;  and  the  mortgagee  must  then 
convey  his  interest  in  the  lands  to  the  company  :  (Sect  108,)     If  the 
mortgagee  fails  to  convey  the  lands,  or  to  adduce  a  good  title,  the 
company  may  deposit  the  monies  in  the  Bauk,  and  execute  a  deed- 
poll  in  the  manner  provided  in  the  ease  of  a  purchase  of  lands^  and 
all  the  interest  of  the  mortgagee  thereupon  vests  in  the  company : 
(Sect  109,)     If  the  mortgaged  lands  are  of  less  value  than  the  mort- 
gage debt,  a  provision  is  made  for  ascertaining  tlie  amount  of  corn- 


er) If  the  majontjr  of  the  comtnittce  are 
of  opinion  that  these  provisions  for  appor- 
ticnunctit  cannot  be  satisfuutorily  carried 
out,  they  may  apply  to  the  iQclosare  com- 
miwioticrB  under  17  &  18  Vict  a  97,  »».  15 
— 20,  post  voL  IL  Where  conipeiiaA- 
tion  money  for  coromonahlt'  rightn  woa 
paid  into  Court,  Wood.  V.-C,  brid  that  it 
ought  to  1j€  re-inyested  in  bind  upon  tho 
same  trusts.  Nojth  v.  Cornnhs,  y?  L-  <L, 
Ch.  600. 

As  to  respective  ri^hte  of  the  lord  of  tbe 
manor  and  occupiers  of  cottages  for  whom 
ho  was  trustee  of  certain  turf  common,  see 


Christ^hurch  Inrioturr  Ad,  In  rc^  L.  R,, 
35  CL  D.  355. 

{h)  Stoti^kaM  Y.  London t  Brighton  and 
Smtfh  Coast  K  Co.,  L.  R.,  7  Q.  B.  1  ;  41 
L.  J.,  Q.  B.  1. 

(i)  Brr  V,  Staford  and  VU4>xcUir  Ji,  Co., 
23  W.  R.  863. 

(k)  When  th«  company  shonbi  give 
notice  to  th<*  luortgaj^vc  to  treat  for  tho 
knds,  see  ante^  p.  192,  As  to  emi liable 
mortgagees,  ie«  Martin  t,  Lo/idon, 
Chaiham  (md  Dover  IL  Co.,  85  L.  J., 
Ch.  795  ;  L.  R.,  1  Eq.  145  ;  L,  R,,  1  Cb. 
501. 
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Bent-cbaxgei. 
Sect  115. 


IjMaen  for  years. 
Sect  110. 


pensation  :  (Sect.  110.)  A  provision  is  also  made  for  completing  the 
title  of  the  company,  without  affecting  the  remedies  possessed  by  the 
mortgagee,  under  the  mortgage  deed,  against  the  mortgagor :  (Sect 
111.)  In  like  manner,  provision  is  made  for  ascertaining  the  com- 
pensation, and  completing  the  title  of  the  company,  where  a  part 
only  of  the  mortgaged  lands  is  taken,  and  the  mortgagee  does  not 
consider  the  remaining  part  suflScient  security  (Z)  :  (Sects.  112,  113.) 
If  a  mortgagee  is  compelled  to  accept  his  money,  at  an  earlier  period 
than  the  time  limited  in  the  mortgage  deed,  he  is  entitled  to  be  paid 
the  costs  of  re-investing  the  money,  and  also  compensation  for  any 
loss  he  may  sustain  by  the  re-investment  (m)  :  (Sect.  114.) 

Where  lands  are  subject  to  rent-charges,  it  is  provided,  that  dif- 
ferences respecting  the  considemtion  to  be  paid  for  releasing  them 
from  such  charges  are  to  be  determined  as  in  other  cases  of  disputed 
compensation  :  (Sect.  115.)  If  only  a  part  of  the  lands  charged  be 
required,  then  such  part  may  be  released,  by  agreement  between  the 
owner  of  the  lands  and  the  party  entitled  to  the  rent-charge  on  the 
one  part,  and  the  company  on  the  other  part :  otherwise  by  two  jus- 
tices :  but  if  the  remaining  lands  are  a  suflScient  security,  then,  by 
consent,  such  remaining  lands  may  be  made  subject  to  the  whole 
charge  :  (Sect.  IIG.)  If  the  party  entitled  to  the  rent-charge  fails  to 
release  it,  or  to  make  a  good  title,  the  company  may  deposit  the  com- 
pensation money  in  the  Bank,  and  execute  a  deed-poll  in  the  manner 
provided  in  the  case  of  a  purchase  of  lands  :  and  thereupon  the  rent- 
charge  becomes  extinguished:  (Sect.  117.)  If  the  lands  released 
were  subject  to  the  charge,  jointly  with  other  lands,  such  other  lands 
remain  liable  for  the  whole,  or  the  remainder  of  the  charge,  as  the 
case  may  be ;  and  the  company  may  aflSx  their  common  seal  to  the 
instrument  which  created  the  charge,  stating  the  facts;  and  such 
memorandum  is  made  evidence  :  (Sect.  118.) 

If  lauds  are  comprised  in  a  lease  for  years  unexpired,  and  a  part 
only  of  such  lands  is  required  by  the  company,  the  rent  of  the  re- 
maining portion  is  to  be  apportioned  by  agreement,  or  by  two  jus- 
tices ;  and  after  such  apportionment,  the  lessee  is  liable  only  for  the 
rent  so  apportioned  (71) :  (Sect.  119.) 

The  purchase  of  land  by  a  railway  company  under  the  compulsory 
powers,  discliargcs  the  vendor  from  a  covenant  in  a  lease  that  neither 
he  nor  liis  assigns  will  build  on  such  land  (0).      Where  a  railway 


(/)  Whore  the  ]>crson  in  possession 
claimed  under  un  old  mortgage,  but  with 
ii  |K)ssessory  title,  it  was  held  that  sect. 
112  did  not  apply.     lie  Cook,  8  L.  T.  759. 

{in)  Th(!  Court  will  restrain  a  company, 
by  injunction,  from  proceeding  \vith  works, 
until  this  is  paid.     Banken  v.  Jskisi  atui 


jrest  India  Docks  R.  Co.,  12  Beav.  298  ; 
19  L.  J.,  Ch.  153. 

{n)  Ab  to  compensation  to  tenants,  see 
ante,  p.  243. 

(o)  Baily  v.  De  Crespignyy  L.  R.,  4 
Q.  B.  180  ;  38  L.  J.,  Q.  B.  98  ;  10  B.  & 
S.  1. 


SECT.  1. — CONVETANCE. 


326 


I 


company  W1  given  the  lessee  notice  to  treat,  and  an  award  bad  been 
made,  and  afterwards  a  conveyance  executed  and  possession  given  up 
to  the  company,  it  was  hehl  that  the  lessee's  liability  on  a  covenant 
to  repair  and  keep  in  repair  did  not  cease  notil  the  execution  of 
the  conveyance  and  giving  up  of  possession  (p). 

With  respect  to  the  form  of  the  conveyance,  the  statute  provides 
that  conveyances  of  lands  to  be  purchased  may  be  according  to  the 
form  in  the  schedules  (A.  and  B.)  (q)  to  the  act  annexed  (which 
form,  imder  the  words  *'  riglits,  members  and  appurtenances,"  passes 
a  right  of  way  (r)),  or  as  near  thereto  as  the  circumstances  of  tbe  case 
will  admit,  or  by  deed  in  any  other  form  which  tbe  company  may 
think  fit  (8),  All  conveyances  so  made  are  effectual  to  vest  the  lauds 
thereby  conveyed  in  the  company,  and  operate  to  merge  all  terms  of 
years  attendant  by  express  declaration,  or  by  construction  of  law,  on 
tbe  estate  conveyed,  and  to  bar  all  estates  tail,  and  all  other  estates, 
remainders,  reversions,  trusts  and  interests  whatsoever  in  the  lands 
comprised  in  such  conveyances,  which  shall  have  been  purchased  or 
compensated  for,  by  the  consideration  therein  mentioned:  (Sect.  8L) 

It  was  held  by  Malins,  V.-C,  in  JS^oHon  v.  L,  tC"  K  W,  It  Co,  (t), 
that  a  railway  company  has  not  the  right,  such  as  an  ordinary  pro- 
prietor in  fee  simple  has,  to  erect  hoardings  to  prevent  prescriptive 
rights  being  acquired  for  windows  looking  across  the  line ;  but  the 
Court  of  Appeal  did  not  think  it  necessary  or  desirable  to  determine 
so  difficult  and  important  a  question. 

If  the  company,  after  giving  notice  to  treat  to  a  second  incum- 
brancer, ultimately  purchase  from  a  prior  incumbrancer,  who  has  a 
power  of  sale,  the  second  incambraticer  is  not  entitled  to  have  his 
incumbrance  discharged  by  the  company,  nor  to  compel  tbe  company 
to  proceed  upon  their  notice  to  treat  {u). 

The  costs  of  all  such  conveyances  are  to  be  borne  by  the  company, 
and  such  costs  include  all  charges  and  expenses  incun-ed,  on  the  part 


Form  of  ton- 
veyiiticci. 

L.  C.  Act,  s.  8 


BfTect  of  con^ 


Power  Ut  pte- 

rigliU  Ixriug 
ncquir««l  by 
nrljriming 
owacr. 


Two  iucniu- 
branocrs. 


OmI*  of  conwy- 
Sect.  82. 


(jf)  MUU  Y,  The  auardians  a/  ih$  Saai 
Lemdm  ihion,  L,  R.,  8  C.  R  79;  i2 
L.  J.,  a  P.  46  ;  27  L.  T.  557.  In  this 
CAM  the  execution  of  the  convejanco  and 
tbo  giving  up  of  posdesadon,  took  plaoe  on 
the  same  day. 

{q)  See  theHfl  forms,  po«t,  Vol.  II. 
Some  iwefiil  observationii  on  the  use  of 
these  Ktaiutory  forma  may  b«  Been  m 
Messrs,  Frend  and  Ware's  Kaitwfty  Prece- 
dent*, 2na  ed.  A.  P.  UU,  p.  122. 

(r)  BaiUy  w  flrmt  jycsitm  R.  CQ*t 
L.  R..  26  Ch.  U.  434  ;  51  L.  T.  337— 
C.  A. 

(#)  This  deed  must  he  stftmped  with  the 
stiunp  duty  which  vfouH  have  been  jtAj- 
ahle  upon  a  conveyance  of  tlio  land.  Kail- 
way  eompanica  will  probably  be  advised, 


in  all  cases  which  fall  under  the  purview  of 
the  77tli  section,  to  perfect  their  title,  by 
executing  a  deed-poll  in  pursuance  of  the 
statute.  It  feceojs  to  have  btun  the  int^-n- 
tiou  of  the  Legislature  (probably  %v^ith  a 
view  to  the  Stamp  Acts)  to  require  a  eon* 
veyance  in  all  tasos* 

(f)  L.  R,,  U  Ch.  D.  268. 

{u)  Hill  V.  OrtiU  Northern  H,  Co,,  23 
h.  J.,  CIl  524.  revcrsiiicr  Kindcrsley^ 
V.*C.,  ib.  20.  When  the  interest  on  the 
monies  deffoidted  ceanes  to  run,  in  (ovour  of 
the  vendor  of  the  Liniht,  see  E^  parte  Earl 
vfHardwicke,  I  De  U.,  M.  k  0.  21*7  ;  De 
Visnu  V.  Ik  FvrtfU^  I  Mum.  &  U.  336  ; 
19  L  J.,  Ch.  52  ;  Lavi^  v.  SmUh  fTaiwf 
R  Co,,  22  L  J.,  CL  209. 
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mucation  of 
costs. 


When  the  com- 
pany  are  not 
liable  to  the 
costs  of  making 
thetiUe. 


Costs  of  UUe. 

BeLiverj)Ool 
Improvement  Ac 


as  well  of  the  seller  as  of  the  purchaser,  of  all  conveyances  and  assur- 
ances of  any  such  lands,  and  of  any  outstanding  terms  or  interests 
therein,  and  of  deducing,  evidencing  and  verifying  the  title  to  such 
lands,  terms  or  interests,  and  of  making  out  and  furnishing  such 
abstracts  and  attested  copies  as  the  company  may  require,  and  all 
other  reasonable  expenses  incident  to  the  investigation,  deduction  and 
verification  of  such  title  {x)  :  (Sect.  82.) 

If  the  company  and  the  party  entitled  to  any  of  the  above  costs  do 
not  agree  as  to  the  amount,  the  costs  may  be  taxed  (y)  by  one  of  the 
Taxing  Masters  of  the  Chancery  Division  of  the  High  Court,  or  by 
a  Master  in  Chancery  in  Ireland,  upon  an  order  of  the  Court ;  and 
the  company  are  required  to  pay  what  the  Master  shall  certify  to  be 
due,  or,  in  default,  the  same  may  be  recovered  in  the  same  way  as 
any  other  costs  payable  under  an  order  of  the  Court,  or  the  same 
may  be  recovered  by  distress,  in  the  manner  provided  in  the  act ;  and 
the  expense  of  taxing  such  costs  is  to  be  borne  by  the  company, 
unless,  upon  the  taxation,  one-sixth  part  of  the  amount  be  disallowed, 
in  which  case  the  costs  of  taxation  are  to  be  borne  by  the  party  whose 
costs  are  taxed  :  (Sect.  83.)  This  taxation  must  be  before  payment, 
and  cannot  be  made  after  payment  of  the  costs  (z). 

In  a  case  decided  before  the  passing  of  the  Consolidation  Act, 
where  a  landowner  contracted  with  a  railway  company  to  sell  them 
a  certain  portion  of  his  land,  and  the  landowner  died,  and  the  legal 
estate  in  the  lands  descended  to  infants,  it  was  ruled,  that,  as  the 
vendor  had  suflFered  the  legal  estate  in  the  lands  to  descend  to  the 
infants,  and  had  thereby  occasioned  the  necessity  of  a  suit,  in  order 
to  procure  a  conveyance  of  the  legal  estate,  the  costs  of  the  suit  ought 
to  be  defrayed  out  of  the  purchase- money  (a). 

So,  where  the  trustee  of  a  copyhold  estate  died,  leaving  an  infant 
his  heir,  and  the  cestui  que  tinist  agreed  to  sell  a  part  of  the  estate 
to  a  company  for  the  purposes  of  a  railway  act,  and,  to  complete  the 
title,  it  became  necessary  to  take  proceedings  under  the  Trustee  Act, 
1  Will.  IV.  c.  60,  to  get  a  surrender  from  a  person  appointed  in  the 
place  of  the  infant,  and  the  Taxing  Master  having  allowed  all  the 


(jt;)  But  not  including  the  costs  (as  of  a 
surveyor)  of  ascertaining  the  thing  to  be 
conveyed.  Re  2 rampst4!wi  Junction R.  Co., 
83  L.  J.,  Ch.  79.  See  Re  Sjxxrner,  1  K.  Sc 
J.  220.  As  to  selling  out  part  of  a  fund  in 
Court  to  pay  conveyancing  costs  where  a 
company  had  become  insolvent,  sec  Jie 
Glebe  Lands  of  Great  Ycldham,  L.  R., 
9  Eq.  68. 

(>/)  If  the  lands  are  purchased  under  a 
special  agreement  made  between  the  par- 
ties, quaere  whether  the  costs  may  be 
taxed.  Ex  parte  Great  Western  R.  Co., 
3  Railw.   Cas.  516.     The  Master  has  no 


power  to  tax  the  costs  of  tenants  or  per- 
sons not  conveying.  Marquis  of  Drogheda 
V.  Great  Southern  and  Western  R.  Co.,  12 
Ir.  Eq.  Kei).  103. 

(c)  South  Eastern  R.  Co.,  In  re,  Samer- 
tiV/c,  t'x  parte,  L.  K.,  23  Ch.  D.  167  ;  62 
L.  J.,  Ch.  438  ;  48  L.  T.  416  ;  31  W.  R. 
618,  per  Fry,  J. 

(a)  Midland  Countus  R.  Co.  v.  Wcs- 
coinhf  2  llailw.  Cas.  211  ;  Same  v.  Caldc- 
Colt,  ib.  394  ;  see  also  Ex  parte  Ommaneyy 
10  Sim.  298  ;  Farrer  v.  Urd  WiiUcrtcm, 
4  Y.  &  Coll.  472  ;  EasUm  CouniUs  R.  Co. 
V.  Tvffnell,  3  Kailw.  Gas.  133. 
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costs  of  the  proceedingSj  as  against  the  company.  Sir  J.  Rbmilly, 
M.  R.,  decided,  that  these  costs  ought  not  to  have  been  allowed  (5), 
But  in  a  subsequent  case  (r;),  the  same  learned  judge  said,  that  his 
decision  in  He  South  Wales  Co,  seemed  to  be  erroneous^  and  over- 
ruled it,  holding  the  company  liable  to  the  costa  of  taking  out  letters 
of  administration  de  bonis  non  to  a  deceased  owner,  which  were 
necessary  to  perfect  the  legal  title. 


Ttitereets  in  Lands  omitted  to  he  purchased  thvouak  Mistake  or      2.  inutui^  . 
Inadvertence.  rurcha$fd. 


The  following  provisioiiw  are  made  by  the  Lands  Clauses  Act. 
with  respect  to  interests  in  lands  which  have,  by  mistake  or  inad- 
vertence, been  omitted  to  be  purchased  : — 

By  sect.  124,  if  at  any  time  after  the  company  have  entered  upon 
any  lands  which  they  were  authorized  to  purchase,  and  which  they 
permanently  require,  any  party  appear  to  be  entitled  to  any  estate, 
right  or  interest  in  or  charge  affecting  auch  lauds,  which  the  com- 
pany through  mistake  or  inadvertence,  have  failed  to  purchase  or 
pay  compensation  for,  the  company  may  remain  in  undisturbed 
possession,  provided  that,— within  six  months  after  notice  of  such 
estate,  &c.  in  case  the  same  be  not  disputed  by  the  company,  or,  in 
case  the  same  be  disputed,  then  within  six  months  after  the  right 
thereto  is  established  by  law  in  favour  of  the  party  claiming  the 
same, — the  company  purchase  or  pay  compensation  for  the  same, 
and  also  pay  to  any  party,  who  may  establisli  a  right  thereto,  full 
compensation  for  mesne  profits  which  would  have  accrued  during  the 
interval  between  the  entry  of  the  company  and  the  time  of  the 
payment  of  the  purchase-money  or  compensation.  Unless  the  com- 
pany can  bring  themselves  clearly  within  the  terms  of  this  section, 
as  having  omit  led  to  purcliase  the  land  **  through  mistake  or 
inadvertence,''  they  are  liable  to  be  restrained  from  running  their 
trains  over  the  land  (c/). 

By  sect  125,  in  estimating  the  compensation,  or  mesne  profits, 
the  jury,  or  arbitrators,  or  justices  (as  the  case  may  be),  must  assess 
the  same,  according  to  what  they  find  to  have  been  the  value  of  the 


purcluiiied  by 

tnlAUke. 

L.  C  Act,  t.  12*, 


Meane  profltn. 


How  TJtlue  of 
stich  landt  to 
bo  estimated* 
Sect  125. 


(b)  Re  South  Waks  M,  Co.,  14  B^av. 
418  ;  15  Jur.  1115  ;  20  L.  J.,  Ck  634. 

{c)  B&  Liverpool  Improvetncni  Adf 
1864,  37  L,  J.,  Ck  37«  ;  L.  R.,  5  Eij. 
282. 

{d)  Sirdion  v.  Qrcat  iraite7*H  and 
Brti^ford  IL  Ca,,  L.  H,  6  Ck  761  :  re- 


versing decision  of  ]^{alins,  Y.-C,  lit, 
7/i4,  n.  See  also  Mnrtitt  V.  London ^ 
Chatham,  and  Dover  H.  t'o.,  L.  R.,  1  V\\. 
501  (reveraing  a  decision  of  ^taart  V\-C.), 
in  ivhicli  the  company  having  notice  of  an 
equitable  mortjfage,  the  vqui table  mort- 
gagees were  held  eatitled  to  a  Uuu. 
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o^uud^     lands/  estate,  or  interest  and  profits,  at  the  time  such  lands  were 

2'urchaMd.      entered  upon  by  the  company,  without  regard  to  any  improvements 

or  works  made  in  the  lands  by  the  company,  and  as  though  the 

works  had  not  been  constructed. 

Company  to  pay       Bv  scct.  126,  iu  addition  to  the  purchase-money,  and  before  the 

the  costs  ofliti-  •'  _  ,       ,         ,  .,11  ...  .  1 

pUonaatoBoch  company  become  absolutely  entitled  to  the  estate,  interest  or  cnai'ge 

Sect  126.  released   to  them,   they   must,   when   the   right  thereto   has  been 

disputed  by  and  determined  against  them,  pay  the  full  costs  and 

expenses  (e)  of  any  action  for  the  determination  of  such  right  to  the 

parties   with    whom   the   litigation   took   place.      Such    costs    and 

expenses,  if  disputed,  are  to  be  settled  by  the  proper  officer  of  the 

Court. 

If  title  disDuted        It  has  been  held  that  the  effect  of  sect.  124  is,  that  if  the  company 

dispute  the  title  of  the  claimant  an  action  of  ejectment  may  be 

brought,  but  the  Court  will  stay  execution  till  six  months  after  the 

otherwise  not.     titlc  ol  the  claimant  is  established  (/).     But  if  the  company  do  not 

dispute  the  title  (and  asking  for  delay  to  consult  legal  advisers  does 

not  amount  to  disputing  the  title),  an  ejectment  cannot  be  brought 

for  six  months  after  notice  of  the  claim  ((/),  that  is,  after  production 

Joiivv.  wimNe-   of  the  abstract  of  title  (/i).     This  was  decided  in  Jolly  v.  WimbUdon 

AcS.       '^  ^  and  Dorking  R.  Co,,  in  the  Exchequer  Chamber,  when  Erie,  C.  J., 

in  delivering  judgment,  said, — 

"  The  statute  provides  for  taking  the  land  under  every  modification  of  interest 
and  for  the  making  of  comi)enBation  in  respect  of  every  lawful  claim  ;  and  it  has 
been  uniformly  held,  that  wherever  compensation  is  provided  under  the  statute  in 
respect  of  any  claim,  there  the  common-law  remedies  in  respect  of  that  claim  are 
suspended  or  taken  away.  By  the  sections  preceding  the  124th,  provisions  are 
made  in  respect  of  interests  known  when  the  lands  are  taken.  The  taking  is 
made  lawful  to  the  company,  the  comi)ensati()n  is  secured  to  the  owner,  and  the 
ordinary  remedies  at  law  for  the  taking  alleged  to  be  wrongful  are  taken  away. 
Then  follows  sect.  124,  with  respect  to  interests  in  lands  which  have  been  already 
taken,  and  which  interests  by  mistake  have  been  omitted  to  be  purchased.  The 
intention  of  the  section,  by  analogy  with  what  has  preceded,  would  be  to  give  the 
same  protection  against  actions  in  respect  of  those  interests  as  had  been  before 
given  in  respect  of  other  interests  in  land.  The  words  are, — *  the  company  shall 
remain  in  undisturbed  possession,  if  they  duly  compensate.'  These  words  ejcpress 
that  the  possession  not  only  is  then  lawful,  but  has  been  and  shall  continue  so  if 
the  condition  is  performed.  It  is  very  reasonable  that  a  company,  giving  all 
parliamentary  publicity  with  plans  and  books  of  reference,  should  have  security 
from  litigation  for  their  works  under  their  statute.  It  is  expressly  given  in  respect 
of  all  possible  known  interests,  and  it  seems  unreasonable  to  suppose  that  an 
unknown  interest  should  be  alone  intended  to  have  the  privilege  of  bringing  an 

(c)  This  means  costs  as  between   soli-  G.  B.,  N.  S.  174. 

citor  and  client.     Doe  d.  Hyde  v.  Mayor  (g)  Jolly  v.    jrimblcdon  and   Dorking 

of  Manchester,  12  C.  B.  474.  E.  Co.,  31  L.  J.,  Q.  B.  96;  1  B.  &  S.  815. 

(/)  Marquis    of    Salisbury    v.     Great  (h)  Per  Erie,  C.  J.,  infra. 
Northern  R.  Co.,  28  L.   J.,  C.   P.  40 ;  6 
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action  agjviust  the  campaiiy,  together  with  a  right  to  compensatiou  imder  the 
statute.  If,  diu-ing  the  imrUiuueiitary  inquiry,  and  the  c on ipjiny's  treaty  with  the 
mortgagor,  ivnd  the  UiyingdoT^ii  of  the  railway  on  the  lands,  the  mortgagee  kept 
his  mortgage  uukIluw^^  thu  coan»auy  ought  to  have  time  to  inquire  after  notice  of 
the  claim,  that  is,  after  productiuu  of  the  abstract  of  title.  The  claim  may  ho 
unfounded  or  fraudulent,  or  it  may  involve  claims  of  other  parties.  The  necessity 
for  time  and  caution  is  shown  by  Hyde  v.  Afayor  of  Mitnchedv^r  (i),  for  there  the 
company  Imd  ]»aid  for  the  land  in  (piLation  tti  one  |>ropriotor,  and  had  to  pay  for 
it  again  to  Mr.  Hyde,  with  all  mesne  ijruiits  and  coats,  as  between  attorney  and 
client,  because  the  arbitrator  had  made  a  mistake  iu  the  boundjiry  between  two 
properties.  Here  the  question  of  the  validity  of  the  deed,  of  its  operation  on 
five*sixtha  of  the  land,  of  deducting  what  m  duo  to  the  moi-tgagee  from  the  com- 
penaation  to  he  paid  to  the  mortgagor,  and  of  deducting  for  the  right  of  the  lessee, 
if  any  should  exist,  unist  be  couflidered  hef(>re  the  com[«enaation  can  be  settled. 
If  the  possession  of  the  company  is  lawful  for  sljl  UHUiths  after  the  title  is  pro- 
duced, or  the  dispute  determined,  all  rights  and  habilitiea  would  he  secured  in 
good  order,  and  tliis  defence  would  prevail.   On  the  other  hiuid»  if  ejectment  lies 

Lfor  every  claimant  of  an  unknown  interest  before  he  sliows  the  ground  of  Ida 
claim  and  allows  time  for  considering  it,  confusion  and  Llisorder  will  be  introduced; 
for  the  company  will  have  to  decide  whether  they  will  suffer  judgment  by  default 
and  hazard  the  stay  of  execution  upon  a  confiiit  of  affidavit*,  or  defend  the  cause 
with  all  the  risks  and  imputations  brought  upon  the  present  defendants  for  so 
doing  ;  tmd  also,  if  within  six  montlis  coiupeiisatiun  is  made,  any  judgment  that 
aliould  have  been  obtaine^l  would  thereby  become  futile.  And  then  no  provision 
m  maiie  in  respect  of  cttsts,  either  to  the  chtiniunt  as  lietween  party  and  party,  or 
pp  between  attorney  and  client,  or  to  the  e*>uipany  in  rcspfct  of  useless  litigation, 
which  the  claimant  chooses  to  force  them  to,  and  all  for  no  other  purpose  than 

I  securing  some  promptness  in  making  compcnsatioji,  about  which  litigation  haa 
probably  increased,  if  not  created,  the  delay.  In  the  case  of  the  MarquU  of 
SalUhtirij  v,  (rnat  Narthcnt  i?.  Cth  [1),  the  title  was  shown  and  disjjuted,  and 
ejectment  was  brought  to  try  the  title,  and  it  was  doubted  whether  it  would  lie 
f«»r  lands  of  which  the  possession  was  to  he  undisturbed  ;  and  it  was  held  to  be 
by  implication  given  in  the  case  where  the  title  sliould  be  disputed,  solely  for  the 
purpoee  of  trying  the  title,  execution  being  stayed  aasoon  ivn  that  purpose  should 
be  effected.  If  the  title  is  disputed,  the  section  may  be  held  to  give  by  impli- 
cation a  i-ight  to  resort  to  law,  and,  by  liniitLng  the  right  to  the  case  of  dinputed 
title,  all  Would  be  in  order.  But  if  it  is  given  where  there  is  no  dispute  of  title, 
the  confusion  above  described  would  follow.  This  judgment  does  not  coiiMict 
with  any  opinion  of  the  Court  below,  who  considered  that  tht?  point  here  wa8 
within  In^rd  iSalkbury^s  ca^^j  but,  as  above  mentioned,  that  case  appears  to  na  to 
have  no  application  to  the  present,  hecauae  there  the  title  waa  disputed, — here  it 
is  not,'* 


In  the  following  case  the  Court  of  Chancery  refused  an  injunction  Jji!'****^^^^ 

to  a»aict»  com- 


nftftilon  ro- 


rosed. 


to  stay  proceedings  to  assess  compensation  under  sect.  124,  The 
defendants,  the  owners  of  waterworks,  solicited  a  bill  in  Parliament 
to  extend  their  works,  by  constrncbog  a  reservoir  upon  the  lands  of  o/ Matuhtutr. 
the  plaintiff  and  others.  The  plaintiff  petitioned  against  the  bill ; 
but,  upon  an  agreement,  that  the  value  of  the  land  and  the  compen- 
sation should  be  settled  by  arbitration,  and  that  the  defendant  should 


ii)  5  De  G.  Jc  S.  HU. 


ik)  Ante,  p.  328. 
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<ii£l?to^  fix  the  exact  quantity  of  the  plaintiff's  land  required  within  six 
Purchased.  months  after  the  bill  should  have  passed,  he  withdrew  his  opposition^ 
and  the  bill  became  an  act.  The  act  incorporated  a  former  special 
act  and  the  Lands  Clauses  Act,  and  empowered  the  defendants  to 
take  certain  parts  of  the  plaintiflF*s  lands,  according  to  the  deposited 
plans.  Prior  to  the  expiration  of  the  six  months  after  the  act  had 
passed,  the  defendants  gave  the  plaintiff  notice,  specifying  the  por- 
tions of  his  land  that  would  be  required,  according  to  the  boundaries 
in  the  plan  and  book  of  reference.  The  arbitration  proceeded,  and, 
after  the  expiration  of  six  months,  the  plaintiff  pointing  out  on  the 
arbitration  the  inaccuracy  in  the  boundaries,  which  attributed  to  the 
plaintiff's  land  less  in  admeasurement  than  he  possessed,  the  arbitrator 
made  his  award,  giving  compensation  for  land  described  according  to 
the  plan  and  book  of  reference  only ;  but  it  was  in  dispute  whether 
he  had  included  in  his  assessment  of  value  the  two  roods  and  five 
perches  which  the  plaintiff  claimed  beyond  the  admeasurement  of  the 
land  comprised  in  the  plan  and  book  of  reference.  The  defendants 
paid  the  amount  awarded  to  the  plaintiff.  The  defendants  had  made 
a  statutory  conveyance  to  themselves,  by  deed  poll,  describing  the 
land  according  to  the  inaccurate  plan  and  book  of  reference,  and 
they  took  possession  of  the  land.  The  plaintiff  recovered  the  two 
roods  and  five  perches,  in  an  action  of  ejectment  against  the  de- 
fendants (I),  The  defendants  then  proceeded  (within  six  months 
after  a  motion  for  a  new  trial  made  by  them  had  been  refused),  under 
the  124th  section,  to  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  to  ascertain  the  value  of  the  land,  and  obtain  the  compulsory 
purchase  of  it  from  the  plaintiff.  The  plaintiff  filed  a  bill  for  an 
injunction  restraining  such  proceedings,  but  Sir  J.  Parker,  V.-C, 
refused  it,  saying, — 

*'  The  defendants  must  show,  in  order  to  bring  themselves  within  the  124th 
section,  that  it  was  through  mistake  or  inadvertence  that  they  had  failed  or 
omitted  duly  to  purchase  or  pay  compensation  for  that  land.  It  appears  to  mo 
perfectly  clear,  not  only  that  it  was  through  mistake  or  inadvertence,  but  that  it 
was  through  mistake  or  inadvertence  into  which  they  had  been  led  by  the  imper- 
fect information  of  the  plaintiff  himself,  and  the  way  in  which  he  communicated 
it  to  them.  It  appears  to  me,  therefore,  that  they  are  clearly  within  the  position 
of  being  parties  who  have  failed  to  purchase  the  land  within  proper  time,  through 
mistake  or  inadvertence.  Then  the  plaintiff's  counsel  said,  that  might  well  be  so, 
if  the  defendants  were  not  bound  by  the  special  agreement ;  but  that,  by  the 
agreement  which  they  had  entered  into  with  the  plaintiff  to  withdraw  his  opposi- 
tion to  the  act,  they  were  bound,  within  a  certain  time,  to  state  what  precise 
lands  they  wanted  ;  that  they  were  therefore  not  acting  under  the  Lands  Clauses 
Act,  but  were  actually  dealing  with  him  on  the  footing  of  this  agreement,  and 

{I)  The  proceedings  on  the  judgment  were  afterwards  stayed.  Doe  d.  ffyd€  v. 
Mayor  of  Manchester,  12  C.  B.  474. 
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are  now  trying  to  set  up  something  against  the  agreement.  But  I  do  not  think 
that  i&  the  true  cciiistruction  tjf  the  124th  chiuao,  because  the  124tli  clause  pro- 
vides fyr  all  cases  in  which  the  promoters  of  the  undertiiking  shall  have  entered 
upon  any  land  which  tliey  were  authorized  to  purchase,  if  it  appears  that  through 
mistake  or  inadvertence  they  failed  or  omitt^jd  duly  to  pay  for  it.  It  seems  to 
me  I  have  fii>tliing  U>  do  with  the  mode  in  which  they  entered,  t>r  the  contract 
under  whieh  they  entered  into  posaessiou  of  these  hinds  ;  it  is  quite  enough 
that  the  landsi  which  they  are  in  i^HJSsesaion  of  are  lands  which  they  were  autho- 
rized to  purehasej  and  that  they  have  not  ac^iiiired  a  complete  title  to  them,  not 
from  any  fault  of  their  own,  but  solely  on  account  of  nListake  or  inadvertence* 
It  appears  to  me  quit©  immaterial  how,  whether  by  the  agreement  or  by  the 
compulsor}^  powers,  or  in  what  other  way,  they  had  got  int-o  poaBeflaion  of  the 
land|  if  the  cLrcumfltauces  ai'e,  that  they  are  in  that  position,  and  that,  through 
mistake  or  inadvertence,  they  failed  to  get  a  complete  title.  1  therefore  think 
they  are  within  the  124th  clause  ;  and  it  seems  to  ujo  thoy  are  within  the 
time  provided  by  the  clause,  because  the  clause  gives  them  six  montlis,  after  the 
right  sliall  have  been  finally  estabhshed  at  law.  They  are  within  six  months  from 
the  time  when  the  m<»tion  for  a  new  trial  was  refused  ;  and  up  to  that  time  I 
think  they  were  jnstified  in  sayinj^,  that,  if  they  had  not  got  a  legsd  title,  they 
had  got  at  all  events  an  eipiitable  title.  I  am  not  aatished,  that  at  this  Jiioment 
thoy  have  not  got  an  equitable  title,  which  they  might  have  enforced,  as  plaintifls, 
against  the  fonner  o\*7icr,  and  have  compelled  him  Uj  withdraw  these  proceed* 
ings,  or  U*  stay  his  proceedings  in  the  action  of  ejectment.  Therefore  it  appears 
t<i  me,  as  far  aa  can  bo  determined  upon  an  interlocutory  motion,  that  the 
defendants  are  pnjceeding  regidarly  and  properly,  under  the  124fch  section  ;  and 
that  the  plainttS^  has  no  right  to  come  hete  and  interfere  with  them  ;  and  I  must 
refuse  the  motion  with  costs  "  (m). 


3.  Sale  of  Siiperjlucnis  Land. 


a,  SaUqfSuptr- 
JlHtm*  Land. 


With  respect  to  lands  acquired  by  railway  companies  under  the  Lftndanot 
Lands  Clauses  /Vet  or  their  special  act,  or  auv  act.  incorporated  there-  »»r>i«j,  or  in  de- 

*  I      1  1*1  ^11  1  r   *     *  fault  to  vest  in 

with,  but  which  are  nut  reuujred  fi>r  the  purposes  thereof,  it  is  pro-  owneniorM- 
vided  by  the  127th  section  of  the  Lands  Clauses  Act,  1845  (n),  that  l.  a  Aet, ».  127 
within  the  period  prescribed  for  that  purpose  in  the  special  act,  or,  if 
no  period  be  prescribed,  within  10  years  after  the  expiration  of  the 
term  limited  by  the  special  act  for  the  completion  of  the  works  (o), 


(m)  Hj/dt  V.  Mayttr  of  MatuAtsUr,  5  De 
G.  &  S-*  249  J  16  Jar.  189;  allimied  on 
ftppeal,  5  De  G,  k  S.  264. 

(n)  By  nets  prior  to  the  Lands  Claiisos 
Act»  Und  not  us«*d  for  the  snecial  ^mr- 
po!ies  reverted  ipso  faeto  to  tne  arigiual 
owner*  PtT  Wood,  V.-(\,  in  Aatky  v. 
Manehcsitr,  Hhcffidd  and  Lincolnshire  R. 
00.,  27  L^  '^r  <^h.  301  ;  2VeG.  kJ.  463. 

(0)  A9  to  the  eflect  of  an  act  extending 
the  ten  yyara,  8««  G.  W.  R.  Co.  v.  Jfay, 
L.  Ki  7  n.  L.  283,  and  f.^st.  wheie  it  was 


held  that  the  superfluous  lands  rented 
iinmediiitely  on  the  expiration  of  the 
period  |*reacrib«d  by  the  act  under  whieh 
tlicy  were  taken,  and  that  the  extenaion 
act  did  not  sugp«?nd  the  veating.  See  also 
Moody  V.  Ci/rhfU,  uhi  sup.»  und  for  the 
efl'ect  of  fi  leasing  act,  Totniin  v,  Budd^ 
U  \i.,  18  Eq.  3«8;  43  L.  J.,  Ch.  627. 
The  time  muy  ahio  be  extended  under  ft 
certiticate  from  the  Board  of  Trade  under 
the  Railwny  Companies  Powers  Actj  18&4. 
See  Ch.  X*  post. 


332 
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8.  SdU<^  Super- 
/luous  Land. 


Lands  to  be 
oflfered  to  ownera 
of  UndB  Trom 
which  they  were 
originally  taken 
or  to  adjoining 
owners. 


Offer  to  be 
accepted  within 
six  weeks. 


Differences  as  to 
prit'e  to  be  set- 
tled by  arbitra- 
tion. 


the  company  shall  absolutely  (p)  sell  (q)  and  dispose  of  all  such  super- 
fluous lands,  and  apply  the  purchase-money  arising  from  such  sales  to 
the  purposes  of  the  special  act  (?').  All  superfluous  lands  remaining 
unsold  at  the  expiration  of  such  period  thereupon  vest  in  and  become 
the  property  of  the  owners  of  the  lands  adjoining  thereto,  in  pro- 
poi-tion  to  the  extent  of  their  lands  respectively  adjoining  the  same  («). 
But  before  the  company  dispose  of  any  such  superfluous  lands,  they 
must,  unless  such  lands  be  situate  xoithin  a  town,  or  he  hinds  built 
upmi  or  iisedfor  building  purposes  (0,  first  offer  to  sell  the  same 
to  the  person  then  entitled  to  the  lands  (if  any)  from  whicli  the  same 
were  originally  severed  (ii),  or  if  such  person  refuse  to  purchase  the 
same,  or  cannot  after  diligent  inquiry  be  found,  then  the  like  offer 
must  be  made  to  the  person,  or  to  the  several  pereons,  whose  lands 
shall  immediately  adjoin  the  lands  so  proposed  to  be  sold,  such  per- 
sons being  capable  of  entering  into  a  contract  for  the  purchase  of 
such  lands.  Where  more  than  one  person  is  entitled  to  the  right  of 
pre-emption,  the  offer  must  be  made  to  such  persons,  in  succession 
one  after  another,  in  such  order  as  the  company  think  fit :  (Sect.  128.) 
If  any  such  person  be  desirous  of  purchasing,  then  within  6  weeks 
after  the  offer  for  sale  he  must  signify  his  desire  to  the  company.  I  f 
he  decline  the  offer,  or  for  six  weeks  neglect  to  signify  his  desire  to 
purchase,  the  right  of  pre-emption  ceases  ;  and  a  declaration  in 
writing  made  before  a  justice  by  some  person  not  interested  in  the 
matter  of  the  offer  and  refusal,  &c.  is  in  all  courts  sufficient  evidence : 
(Sect.  129.)  Differences  as  to  price  between  persons  entitled  to 
pre-emption  and  the  company  are  to  be  settled  by  arbitration  (x), 
the  costs  of  the  arbitration  being  in  the  discretion  of  the  arbitrator 
(Sect.  130) ;  and  upon  payment  or  tender  of  the  purchase-money, 
the  company  are  bound  to  convey  (y)  the  lands  to  the  purchaser : 
(Sect.  131.) 


{p)  See  L.  it-  S,  Jr.  It  Co.  V.  Gomm, 
46  L.  T.  449,  aud  post. 

(q)  For  a  special  act  allowing  building 
leases  to  In?  granted,  and  the  ground  rents 
to  be  sold,  see  Metropolitan  Inner  Circle 
Completion  Act,  1874,  37  k  38  Vict.  c. 
cxcix.  ss.  64,  65. 

(r)  See  Gardner  v.  Loiuhm^  Chatham 
and  Dovtr  R.  Co.^  ante,  p.  127  ;  OyilviCy 
In  re,  L.  R.,  7  Ch.  174. 

(«)  A  tenant  under  the  company  cannot 
set  up  that  under  tliis  section  the  com- 
pany's title  has  expired.  L.  <t-  2s\  }\'.  11. 
Co.  V.   IVcst,  36  L.  J.,  C.  P.  24r). 

it)  As  to  what  arc  such  lands,  see  Ijord 
Carington  v.  tFycombc  I\.  Co.j  L.  U.,  2 
Eq.  825 ;  L.  R.,'3  Ch.  377  ;  37  L.  J.,  Ch. 
213  ;  X.  d:  S.  IV.  R.  Co.  v.  Blackinore,  ubi 
supra.  In  Coventry  v.  L.  B.  <(?  S.  C.  R. 
Co.,  87  L,  J.,  Ch.  90,  it  was  held  that 


**  lands  used  for  bulMing  purposes  *'  mu.it 
be  lands  actually  laid  out  for  those  pur- 
])oi;es  at  the  time  of  their  being  tiiken  by 
the  railway  company. 

(M)  The  lauils  may  have  been  '*  severed,'* 
altiiough  a  high-ruad  intervened.  Sec 
Hobbs  V.  Midland  /.'.  Co.,  L.  R.,  20  Ch.  I). 
418,  per  Manisty,  .J. 

(X)  It  is  very  doubtful  whether  this 
means  an  arbitration  in  the  ordinary 
course,  or  an  arbitmtion  as  pointed  out  in 
the  earlier  sections  of  tlie  act.  Jones  v. 
^outh  Staffordshire  A*.  Co.,  19  L.  T.  603  ; 
and  see  per  Cainis,  L.  J.,  in  Lord  Caring- 
ton  V.    Jn/romlte  R.  Co.,  L.  R.,  3  Ch.  377. 

(y)  The  word  ** grant"  in  the  convey- 
ance oj)erates  as  express  covenants  by  the 
coninany  that  the  lands  arc  free  from  in- 
cumbrances, for  quiet  enjoyment,  and  for 
further  assurance.    Sect.  132. 


SECT,    3.— SALE   OF   SUPERFLUOUS   LANDS. 

These  sections  apply  only  to  superfluous  lands  properly  so  called j 
and  not  to  lands  abandoned  in  conj^equence  of  the  railway  company 
giving  up  tlieir  scheme  (z);  nor  to  lands  acquired  by  the  company 
by  agreement  for  extraordinary  purposes  under  the  45ih  section  of 
the  Railways  Clauses  Act,  1845  [ante,  p.  162]  (a)  or  by  agreement 
under  specific  clauses  (which  pointed  to  a  perpetual  user)  in  the 
special  act  (t),  but  the  better  opinion  is  that  the  sections  apply  to 
lands  acquired  by  agreement  for  ordinary  purposes  (c),  and  indeed  it 
is  impossible  to  see  how  such  lands  are  not  just  as  much  "acquired** 
within  the  meaning  of  the  heading  to  the  sections  dealing  with 
superfluous  land  as  lands  compulsorily  taken  are.  A  sale  by  the 
company  is  not  conclusive  evidence  that  the  lands  were  super- 
duQUs  (e/). 

The  sections  do  not  apply  to  lan^l  under  arches  over  which  the 
railway  runs  (e)  ;  nor  to  laud  over  a  tunnel  {/) ;  nor  to  land  resting 
upon  the  footings  of  the  retaining  wall  of  a  railw^ay  embankment  (g). 
The  right  of  pre-emption  arises  immediately  upon  the  lands  being 
offered  for  sale  to  a  third  party,  although  such  offer  may  have  been 
made  before  the  expiration  of  the  ten  years  (/t). 

A  sale  with  power  to  the  company  to  require  a  re-conveyance  from 
the  purchaser  at  any  future  time  (which  mode  of  sale  is  not  infre- 
quent (i))  is  void,  both  as  contravening  the  direction  of  the  statute 
that  the  sale  shall  be  absolute,  and  the  rule  against  perpetuities. 
This  w*as  held  by  the  Court  of  Appeal  in  L.  d:  S.  \K  R.  Co.  v. 
Gomrti  {k).  In  that  case  the  company  sold  land,  declared  to  be 
superfluous,  to  an  adjoining  owner,  who  covenanted  for  his  heirs  and 
assigns  to  re-convey,  and  sold  to  Gomm.  The  company  sought  tp 
enforce  specific  performance  of  the  covenant  to  re-convey  against 
Gomm,  but  the  court  refused  specific  performance  on  the  above 
grounds,  and  also  on  the  ground  that  the  covenant  was  not  binding 
on  '*  assigns.*' 


A  (I 


Arc1i«sii 


'«AlMOttlfcBl 

0oiiMii*i  Mir. 


(z)  Smiih  T.  Smith,  L  R.,  3  Ex.  282  ; 
38L.  J.,Ki.  87, 

(«)  City  of  Qla^ow  U,  Co.  v.  Caltdwiian 
n.  Co.,  U  R,,  2Sc,  App.  160. 

(ft)  lltrrne  \\  Ltfmin^Qit  M.  C^.^  31  L.  T- 
167.  In  tbis  oiuie  the  land  cluiToed  as 
sufwrfluoufi  waH  a  cfrtom  brid;?e  property, 
ami  the  company  were  expressly  em- 
jMjvv'rc'd  to  take  tolls  for  the  hridgt?, 

(<j)  Sets  per  Bmrnwell,  L.  J.,  iu  Hooper 
r.  Bourne,  L,  R.,  3  g.  B.  D.  at  p.  272, 
Mjd  tier  Tottoa,  L.  J.^  \h.  at  p.  285. 

(f^)  HofJ^s  V.  Midliud  H.  Co.,  L.  R-,  20 
^Ch.  a  418  ;  51  L.  J.,  Ch.  320,  per 
jmiBty.  J. 

{i)  MuUiner  v.  Midland  JL  Co.,h.  R.» 
11  Ch.  D,  611.     In  thiB  caw  it  was  held 


that  the  company  could  not  grant  a  priviite 
right  of  way  iiod'er  the  arches. 

(/)  MctropoUtitn  District  R.  Co,  and 
aw*,  In  rt,  h.  R.,  13  Ch.  D.  607—0.  A. 

{g)  Ware  w  Lowlon,  Brighlatiand  S&u/h 
Coast  li,  Co.,  62  L.  J.,  CH.  108  ;  47  L,  T. 
541  ;  31  W.  K.  228. 

{h)  L.  <t  S.  n\  R.  Co.  V,  Blufhrnore, 
L  li..  4  IL  L.  GIO  ;  3»  L.  J.,  Ch.  713  ; 
23  L.  T.  504. 

(i)  See  Hmtiiherg  v.  Cbot  and  BeH  y. 
Hammond,  poxt. 

(k)  U  m,  20  Ch,  D.  562;  61  I*  J., 
Ch.  530 ;  46  L,  T.  440  ;  30  W.  R.  620— 
C.  A.,  reversmg  Kay,  J.,  61  L.  J.,  Ch. 
193. 


834  CHAP.   Vni. — TITLE  TO  LANDS. 

^M^^^mST  ^®  leading  case  upon  the  subject  of  superfluous  lands  is  GhrecU 
Western  R.  Co.  v.  May  (l).  In  that  case,  the  company,  after  notice 
to  treat  under  their  compulsory  powers,  purchased  by  agreement  land 
marked  partly  within  and  partly  without  the  limits  of  deviation.    On 

Land  rests  in      part  of  the  land  they  coustructed  the  railway,  erecting  thereon  a 

owner  as  "super-    *^.  "  *'  -i.iin 

flttoos/'aithoagh  station  and  other  works  :  upon  another  part  they  deposited  chalk 

once  used  for  -i       i  •   i    i      i  i  ^    t»  .  *  /.  i  -^ 

railway.  and  spoil  which  had  been  excavated  from  a  cutting.     After  the  rail- 

G^w,  R.  Co.  ▼.  ^^y  ^^  finished,  the  company  let  this  other  portion  of  the  land  to 
tenants  paying  rent.  It  was  held  by  the  House  of  Lords,  affirming 
the  unanimous  judgments  of  the  two  Courts  below,  that  although  the 
land  so  let  had  been  once  used  for  the  purpose  of  the  railway,  it 
became  superfluous  land,  and  vested  in  the  person  from  whom  the 
company  had  purchased  it. 

Lord  Cairns,  in  giving  judgment,  observed, — 

'*  It  appears  to  me  that  land  may  become  '*  supcrfluoua  land  "  in  one  of  four 
dilSerent  ways.  It  may  be,  in  the  first  place,  land  originally  taken  under  the 
compulsory  powers,  but  taken  upon  a  wrong  estimate  or  calculation  of  the 
quantity  which  would  be  required  ;  or  it  may  be,  in  the  second  place,  land  which, 
under  the  provisions  of  the  other  clauses,  the  company  may  have  been  forced  to 
take  by  reason  of  their  wishing  to  take  a  part  only  of  the  premises.  .  .  .  Or, 
in  the  third  place,  it  may  be  land  taken  and  required  originally  for  the  permanent 
works  of  the  line,  but  which,  in  the  course  of  years,  turns  out  to  have  been 
occupied  by  works  which  are  abandoned,  and  which  consequently  becomes  land 
no  longer  required.  Or  it  may,  in  the  fourth  place,  be  land  which  has  been 
allowed  to  be  taken  by  the  company,  or  wliich  has  been  forced  to  be  taken  by 
them  for  temporary  purposes,  and  which  has  been  taken  with  the  intention  only 
of  its  being  used  for  temporary  purposes,  which  temporary  purposes  have  come 
to  an  end.'* 

After  defining  superfluous  land  as  "land  originally  acquired  for 
the  purposes  of  the  undeitaking,  but  which  is  not  required  for  the 
purposes  of  the  undertaking,'*  and  pointing  out  that  the  company 
might  have  justified  the  retention  of  the  land  if  they  had  been  able  to 
show  that  they  wanted  it  for  continuing  works.  Lord  Cairns  lays 
down  the  rights  of  the  owner  as  follows  : — 

"  It  appears  to  me  that  the  operation  of  vesting  does  not  depend  in  any  way 
upon  the  consent  or  acceptance  of  the  owner  of  the  land.  It  is  an  absolute  com- 
plete parliamentary  vesting  of  the  land.  Those  cases  founded  chiefly  upon  the 
old  doctrine  of  entry  for  condition  broken,  or  upon  the  covenants  in  leases  intro- 
duced for  the  benefit  of  the  lessor,  in  which  it  has  been  held  that  words  which 
woidd  apparently  make  the  grant  or  the  lease  void,  are  to  be  made  eflectual  by 

(0  L.  R.,  7  H.  L.  283  ;  43  L.  J.,  Q.  B.  L.  R.,  8  Q.  B.  26 ;  41  L.  J.,  Q.  B.  104  ; 
233  ;  31  L.  T.  137,  affirming  Maij  v.  42  L.  J.,  Q.  B.  6  ;  26  L.  T.  17  ;  27  L.  T 
Gh-eca  Western  R,  Co.,  L.  R.,  7  Q.  B.  364 ;      620. 


SECT.   3. — SALE   OF  HUPERFLUOtTS  LANDS, 


335 


tome  fdrtHer  act,  indicating  tbat  the  x>ertoTj  entitled  to  take  advantage  of  the 
condition  desires  tu  do  so,  have  in  my  mind  no  bearing  whatever  on  the  present 


The  rigflit  of  tte  owner  therefore,  is  an  absolute  one  ;  and  it  is  not  Land  doct  not 

o  *  '  ^  /       ,  vest  in  ownen 

personal  only,  but  devolves  upon  tfie  owner's  successor  in  title,  as  also  ^t^^^^^'^" 
does  the  right  of  pre-emption.  But  although  the  prescribed  period  '^"*'^*^- 
may  have  expired,  the  land  does  not  vest  in  the  owner,  if  the  com- 
pany bona  fide  retain  it  for  the  purposes  of  the  act,  and  with  a 
reasonable  expectation  of  using  it  for  such  purposes,  merely  bec^iusc 
it  cannot  be  immediately  applied  for  such  purposes  ;  and  pending  such 
application  of  it,  the  company  may  let  it  or  put  it  to  any  use  they 
please,  so  long  as  they  do  not  sell  or  offer  it  for  sale  (m). 

The  making  of  accommodation  works  for  the  use  of  another  land- 
owner is  a  use  of  the  land  for  the  purposes  of  the  act  (n). 

The  exception  in  respect  of  luud  situate  within  a  town,  or  built  ??^U^i^°' 
upon  or  used  for  building  purposes,  is  an  important  one.  It  has 
been  held  that  the  terms  of  it  are  not  satisfied  by  the  mere  fact  of  the 
land  being  within  the  borough  boundary  of  a  town,  or  having  upon 
it  one  or  two  houses.  It  must  belong  to  that  part  of  a  town  whicli 
is  covered  with  continuous  buildings,  or  must  be  itself  covered  with 
continuous  buildings.  In  fact,  it  must  be  situated  in  a  town,  in  the 
popular,  not  the  legal,  sense  (o). 

The  company  may  enter  into  a  valid  contract  to  sell  superfluous  contract b«for»l 
lands  to  a  purchaser,  although  they  have  not  offered  them  to  tlie 
persons  entitled  to  pre-emption,  though  they  cannot  complete  their 
title  or  the  sale,  and  convey  the  lands,  until  they  have  made  such 
offers  as  the  statute  rerpiires  (p).  It  has  also  been  held  (q)  that  the 
vendor's  right  of  re-purchase  is  entirely  dependent  on  the  127th  and 
128th  sections,  and  no  immediate  right  of  re-purchase  arises  within 
the  ten  years  ;  and  that  though  a  person  having  an  inchoate  right  of 
pre-emption  may  apply  to  the  Court  for  an  injunction  to  restrain 
damage  to  the  property  during  the  ten  years,  bo  is  not  entitled  to 
prevent  all  use  of  it  during  that  period. 


(m)  SdiA  V.  f^r€Cft  Easkni  It  Co,,  L.  R,, 
8  Ejc.  29i  ;  43  L.  J.,  Ex.  4  ;  affirmed  by 
C<>urt  of  Ai^peal  3  Ex.  \h  182,  aud  also  by 
the  Houst?  of  Lonlu,  "where  tbe  tindiii^ 
of  the  jury  w»i»  trcaled  as  conclaMvt?  ujton 
the  fni't,  and  bo  ho  poitit  of  law  doter- 
TikiJied/'  Jloopcr  v.  Bourne,  L.  H.  5  App. 
f'aa.  7t  n*  *'^<^*^  ^^^'^  Hoojtfr  v.  Bourne, 
Lu  It,  fi  App.  Ciis,  T»  in  width  the  facts 
were  stated  for  the  Court  by  an  nrhitrator. 
This  case  iu  do  way  conthcts  ^Tith  Majf's 

(n)  Bmuchamp  {Lord)  v.  Ortuji  Wt^f^ni 
B,  Co.,  L.  R.,  3  CIj,  745  ;  19  L,  T,  189. 


(q)  CariTigion  {Lord)  r,  fFycombe  B, 
Co.,  h.  R.,  3  Ch.  377  ;L,ft&  fF.  B,  Co. 
y.  Blackmorc,  L.  IL,  4  H.  L.  610 ;  39 
L.  J.,  Ch.  713  ;  23  L.  T.  504,  aiming 
Bla£kmort  v*  L,  *Cr  S.  IF.  B.  Co.,  38 
L  J.»  (1i.  1!>;  19  L.  T.  4;  16  ^\\  R. 
1105.  tn  this  cunn  Teddinr^ton  in  Middle- 
s«x  w&A  Jit' Id  uot  to  W  a  **  tc*wn/' 

{p)  London  ard  Grttyiwich  B,  Co.  r, 
Goodchild,  3  Itailw,  Cas.  607  ;  8  Jur.  455. 

(q)  Asiky  v,  Manck€$ter,  Shr field  and 
Lineolnjfhirf  B,  Co.,  2?  L.  J.,  Ck.  299  ;  2 
De  0.  &  J.  453. 
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S.  Sale  of  Super' 
JluousLand, 

Restrictive 
covenant. 

Reviver,  on  nle, 
of  fftatniory 
restricUon  on 
building. 


Right  of  par- 
chaser  to  snp* 
port 

PounhujfY, 
Clayton, 


Lessee  for  yean 
entitled  to  pre- 
emption. 


Strip  between 
hwlge  and  fence. 


A  companv,  in  selling,  are  entitled  to  impose  a  restrictive  covenant 
on  the  pur  baser,  as  that  no  public-house  shall  be  erected  on  the 
land  (r). 

If  an  Inclosure  Act  provides  that  no  buildings  shall  be  erected  on 
a  piece  of  land,  the  acquisition  by  a  company  of  such  piece  neutralizes 
such  provision  in  the  hands  of  the  company  only  and  for  the  purposes 
of  their  special  act ;  and  if  any  part  of  the  land  be  afterwards  sold  as 
superfluous,  the  restiiction  of  the  Inclosure  Act  revives,  and  the 
purchaser  of  the  part  so  soli  as  superfluous  can  be  restrained  from 
building  upon  it  (s). 

The  purchaser  from  a  company  of  laud,  compulsorily  purchased  by 
them  with  minerals,  does  not  acquire  the  right  of  subjacent  support 
for  his  surface  against  the  owner  of  the  minerals,  and  therefore  cannot 
maintain  an  action  for  damages  against  tlic  mine  owner  for  so  working 
his  mines  as  to  cause  injury  to  the  surface  and  the  buildings  erected 
thereupon  (f). 

It  has  also  been  decided  {it)  that  a  lessee  for  years  is  an  adjoining 
owner  and  entitled  to  pre-emption,  although  his  lands  are  separated 
from  the  surplus  lands  by  a  private  road,  the  ownership  of  the  soil 
of  the  road  being  in  the  reversioner  :  and  where  several  persons  were 
owners,  each  was  held  entitled  to  pre-emption  over  the  whole  before 
any  part  was  sold  to  a  stranger.  A  person  may  be  an  adjoining 
owner  although  he  purchased  the  adjoining  lands  from  the  company 
itself,  and  all  adjoining  proprietors  have  equal  rights  of  pre-emption  ; 
and  in  a  case  where  only  one  person  claimed,  an  inquiry  was 
directed  whether  there  were  any  other  adjoining  owners  desirous  of 
purchasing  (x). 

In  Norton  v.  L.  <t  N.  ir.  It  Co.  (y),  the  company  in  1838  erected 
a  post  and  rail  fence  on  the  boundary  of  certain  lands  acquired 
under  their  act.  They  then  made  a  ditch  within  the  fence,  and 
threw  up  a  bank  on  which  they  planted  a  quickset  hedge  at  the  dis- 
tance of  4  feet  C  inches  from  the  fence.  In  184G  the  fence,  which  had 
been  allowed  to  decay,  as  the  hedge  grew  up,  was  removed.  From 
1854  to  1875,  when  the  action  was  commenced,  the  strip  of  land 
between  the  hedge  and  the  site  of  the  fence  was  occupied  and 
cultivated  with  the  rest  of  the  adjoining  land,  the  company  in  no  way 

(r)  Inre  Hifigiiis  and  Hikhman's  Con- 
tract, L.  R.,  2i'Ch.  I).  9;-)  ;  51  L.  J.,  Ch. 
772  ;  30  W.  K.  700,  per  Hall,  V.-C. 

(«)  Bird  V.  Eitgldon,  L.  R.,  29  Ch.  D. 
1012  ;  54  L.  J..  Ch.  819  ;  53  L.  T.  87  ;  33 
W.  R.  774,  l)er  Pearson,  J. 

(0  Pountmy  v.  Clayton,  L.  R.,  11 
Q.  B.  D.  820  ;  62  L.  J.,  Q.  B.  566  :  49 
L.  T.  283  ;  31  W.  R.  664— C.  A.,  revers- 
ing Denman,  J.,  47  L.  T.  731. 

(u)  Coventry  v.  L.  B,  6a  S,  C.  B.  Co,, 


37  L.  J.,  Ch.  90  ;  L.  R.,  5  Eq.  104. 

(./•)  L.  <{•  .V.  Jr,  n.  Co.  V.  Blackm^e, 
ubi  8!ij»ra.  It  would  soem  thnt  the  claims 
of  ]mrties  under  disability  may  be  dis- 
re«^nirded  (sect.  128).  Hut  see  per  Lord 
H;'th«.'rh'V  in  Mmfs  atsr,  ubi  supra. 

(v)  L.  R.,  13  ('h.  D.  2()S  :  47  L.  J.,  Ch. 
8.';9  ;  41  L.  T.  429  ;  28  W.  R.  173— C.  A., 
a(H lining  Malins,  V.-C,  L.  R.,  9  Ch.  D. 
623  ;  47  L.  J.,  Ch.  859  ;  39  L.  T.  25  :  27 
W.  R.  352. 
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interfering  except  that  their  workmen  went  over  it  to  trim  the  hedge. 
It  was  held  by  the  Court  of  Appeal  to  be  clear  (1)  that  the  strip  was 
superfluous  land,  and  (2)  that  the  company's  title  had  been  extin- 
guished by  the  Statute  of  Limitations. 

The  cases  of  Best  v.  Hamand  {z)  and  Rosenberg  v.  Cook  (a)  may  R«-»i«. 
be  consulted  as  to  the  rights  of  vendor  and  purchaser  in  cases  where 
land  bought  from  a  company  with  a  defective  title,  is  re-sold  to  a 
second  purchaser. 

(f)  L.  R.,  12  Ch.  1  (C.  A.).  this  case  the  land  being  over  a  tunnel  was 

(a)  L.  R.,  8  Q.  B.  D.  162  (C.  A.).     In      not  properly  *< superfluous." 
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Tki  Line,  and 
Dwiations, 


Errors  in  plans 
ike,  rectified. 
a  C.  Act.  s.  7. 


1.  The  Line  of  Railvxiy,  and  herein  of  Deviatuma. 

The  plans  and  books  of  reference,  which  are  required  by  the  Stand- 
ing Orders  of  both  Houses  of  Parliament  (a),  and  are  referred  to  in 
every  special  act,  point  out  the  course  of  the  railway,  and,  with  the 
exceptions  presently  to  be  noticed,  no  deviations  from  the  line  thus 
laid  down  are  permitted  (h).  But  a  power  to  rectify  mistakes  is 
reserved  to  the  company,  by  the  Railways  Clauses  Act  of  1845  (8  &  9 
Vict.  c.  20).  Thus,  by  sect.  7,  if  any  omission,  misstatement  or 
erroneous  description  has  been  made  of  lands  or  owners,  &c.  in  the 
parliamentary  plans,  schedules  or  books  of  reference,  the  company, 


(a)  C.  S.  0.  61-55  ;  L.  S.  0.  39-44. 
For  the  penalty  for  obstructing  any  i>erson 
setting  out  the  line,  see  sect  24  of  the 
Railways  Clauses  Act  of  1845. 

(6)  l?or  this  reason,  it  frequently  be- 
comes necessary  to  obtain  a  supplementary 
act,  to  authorize  deviations  in  the  line.  A 
company  were  empowered  to  take  lands, 
and  to  deviate  100  yards  within  two  years 
expiring  in  July,  1838.  In  January,  1837, 
a  deviation  in  the  line,  within  the  pre- 
scribed limit,  was  made.  By  an  act,  passed 
in  May,  1837,  the  time  by  the  first  act 
limited  for  the  compulsory  purchase  of 
lands  was  enlarged  for  one  year,  but  it  was 
provided  that  no  deviation  from  the  line 


laid  down  should  be  made  after  the  ex- 
piration of  the  period  by  the  first  act 
limited.  The  company  having,  after  July, 
1838,  given  notice  to  owners  of  land  on 
the  line  to  which  they  had  deviated  in 
January,  1837,  of  their  intention  to  take 
the  lands — on  a  motion  for  an  injunction. 
Lord  Cottenham,  C,  decided  that  the 
second  act  gave  the  company  an  enlarged 
period  of  one  year,  in  which  to  exercise 
the  power  of  taking  the  land  in  the  line  to 
which  they  had  so  deviated.  Dun  Nav%» 
gat  ion  Company  v.  North  Midland  R,  Co,, 
1  liailw.  Cas.  135.  The  compulsory  powers 
usually  last  from  three  to  five  years. 
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Deposit  of 
altered  plan 
with  clerks  of 
this  (tcace^  ^c, 
sect.  8. 


be  nmde  accoivt- 
ing  to  depoftited 


after  giving  notice,  may  apply  to  two  justices,  who  may  certify  that 
the  omission  arose  from  mistake,  and  thereupon  correct  the  same  {c). 
The  certificate  must  be  deposited  with  the  clerks  of  the  peace,  parish 
clerks  and  postmasters,  with  whom  the  plana  are  deposited  ;  and  after 
such  certificate  has  heen  given,  the  company  may  make  the  works  in 
accordance  with  it.  And  by  sect.  8,  the  company  are  required  to 
deposit  with  the  clerks  of  the  peace,  parish  clerks  and  postmasters,  a 
plan  and  section  of  all  alterations  from  the  original  plans  and  sections 
which  have  been  approved  by  Parliament.  These  plans  may  be 
inspected  and  copied  by  persons  interested,  in  the  same  manner  as  the 
original  plans  and  sections  under  7  Will.  4  &  .1  Vict.  c.  83  {d)  : 
(Sect.  9.)  Copies  of  these  plans  and  books  of  reference,  certified  by 
the  clerk  of  the  peace,  are  receivable  in  evidence :  (Sect.  10.) 

The  special  act  usually  contains  a  clause  to  the  follow ing  effect : — 

"  And  whereas  plans  and  sections  of  the  railway,  showing  the  hnes  and  levels 
thereof,  and  also  book^  of  rofereiico,  containing  the  names  uf  the  owners  and 
lessees  and  occupiers  of  the  laud  throngh  which  the  same  ia  intended  to  paaa, 
have  been  deposited  with,  ikc.  :  be  it  en^icted,  that,  subject  to  the  provisions  in 
this  and  the  said  recited  acts  eont^nod,  it  shall  be  lawful  for  the  said  c^mipany 
to  make  an*i  maintain  the  said  railway  and  works,  in  the  line  and  upon  the  lands 
delineated  on  tlie  said  plans,  and  described  in  the  said  bonka  of  reference^  and 
to  enter  ypon^  take  and  uae  such  of  the  said  lands  as  ahaU  he  necessary  for  such 
purpose." 

This  provision  makes  it  important  to  ascertain  to  what  extent  the 
plans  and  sections  and  books  of  reference  thus  referred  to  are  so 
incoqjorated  with  the  special  acts  as  to  make  them  obligatory  upon 
the  company,  when  they  proceed  to  construct  the  railway  and  other 
works. 

It  has  been  decided  by  the  House  of  Lords,  and  may  be  considered  ^f2Jj,^nr^*^' 
to  be  settled  beyond  dispute,   that  the   plans  deposited  under  the  ^^rJJ^'**^ 
Standinfy  Orders,  prior  to  the  introduction  of  a  bill  into  Parliament,  KorthBHtuh 
are  not  bmding  upon  the  company  nor  to  be  regarded,  except  so  far 
as  the  representations  they  contain  are  afterwards  incorporated  in  and 
made  part  of  the  act  of  Parliament  (e). 

The  above  rule  was  laid  down  in  the  case  of  NmHh  Britwh  ii.  Co, 
V.  Tod  (/).  The  facts  of  this  case  were  as  follows  :— The  deposited 
plans  showed  that  a  railway  would  intersect  an  avenue  leading  to  a 


(c)  Taylor  r.  Ckm^on^  2  Q.  B.  &78  ;  3 
Railw.  Oa*.  65;  11  CU  &  Fin.  610.  It 
wonld  JiMem  tliat  if  tho  justicta  are  satis- 
fied that  the  omiaaiou,  Ajc,  vLvom  imm  mis- 
tuke,  they  ax^  Itomtd  to  certitV.  In  jSar 
parte  Ctnlml  Walm  R.  Co.,  Q/ B.,  Mich, 
T.  1861,  the  Ctinrt  of  Qui^en*»  Bench 
gmnted  s  nile  niti  for  ii  lUHUilamas  to  jiiB* 
tices  to  certify  under  aect.  7,  wtiich  mle 
was  sftorwards  made  abaolnte  by  consent 
cka  certain  Uxtxi%, 


id)  See  vol  n. 

(c)  This  rule  rendcTH  it  tnctimbent  on 
liinclownera  not  to  rely  upon  tbe  sLite- 
tiients  in  tlic  deposited  pkns,  as  to  the 
snrfacf;  lerela. 

{/)  12  CL  k  F.  722;  6  Bell,  184;  4 
Kailw,  Cos.  449  ;  see  abio  Ware  v.  JtegenJt'i 
Camii  Co.,  28  L.  .L,  Oil.  163  ;  S  De  G.  & 
.J.  212  ;  23  BeftT,  676 ;  AUomeyGtneral 
V,  Greue  Eatlem  K  C<?,»  L.  R.,  6  H.  L. 
867. 
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^  StfteSow?^  mansion-house,  in  a  cutting  of  fifteen  feet  four  inches,  and  that  the 
pisMnotbindT  levol  of  the  Toadwaj  of  the  avenue,  at  that  place,  would  be  raised 
mSie  ™Sto?  ^wo  feet  by  a  bridge,  under  which  the  railway  would  be  carried.  The 
«p«ciai«ct.  owner  of  the  manion-house  was  averse  to  the  railway  being  carried 
B.  Co.  V.  Tod,  through  his  avenue  at  all,  but,  relying  upon  the  representations  con- 
tained in  the  plan  and  sections,  was  induced  to  abstain  from  opposing 
the  bill  in  Parliament  The  company,  after  the  act  was  obtained, 
proposed  to  intersect  the  avenue,  by  a  cutting  of  only  two  feet  ten 
inches ;  and  the  bridge  would  in  consequence  rise  seventeen-and-a- 
half  feet  above  the  level  of  the  avenue,  thereby  causing  a  deep  descent 
on  both  sidca  This  proposed  line  was  clearly  within  the  limits  of 
deviation  permitted  by  the  acts  of  Parliament,  both  vertically  and 
laterally,  but  the  descriptions  in  the  deposited  plans  and  sections, 
which  showed  the  cutting  of  fifteen  feet  four  inches,  were  founded 
upon  a  mistake  made  by  the  engineer  who  prepared  them.  Under 
these  circumstances,  the  Court  of  Session  in  Scotland  prohibited  the 
company  from  crossing  the  avenue  in  the  manner  proposed ;  but  their 
decision  was  reversed  by  the  House  of  Lords,  who  laid  down  the  rule 
above  mentioned,  and  held  that  in  the  case  then  before  the  House, 
the  special  and  general  railway  acts  made  the  plan  only  binding  to 
tlie  extent  of  detei^mining  the  datum  line,  and  the  line  of  railway 
measured  with  reference  to  that  datum  line,  but  not  with  reference 
to  the  surface  levels  of  the  lands ;  and  that  it  made  no  difference 
that  the  deposited  plans  were  so  incorrect  as  altogether  to  mislead 
the  owner  of  the  lands,  with  reference  to  the  manner  in  which  his 
property  would  be  affected  by  the  railway  works. 
In  giving  judgment,  Lord  Lyndhurst,  C,  said, — 

''  The  first  question  is,  what  is  the  rule  in  respect  to  applications  for  interdicts 
in  Scotland,  or  for  injunctions  in  England,  as  applicable  to  cases  of  this  kind  ? 
The  case  on  the  part  of  the  respondent  being,  that  a  plan  was  exhibited  to  him 
and  to  the  public,  previous  to  the  passing  of  the  act  under  which  the  railway  was 
intended  to  be  made,  which  plan  represented  that  the  railway  would  pass  over  his 
land,  in  a  cutting  of  something  more  than  fifteen  feet  from  the  surface.  The  re- 
spondent alleges  that,  giving  faith  to  those  representations,  he  had,  as  he  naturally 
might,  come  to  the  conclusion  as  to  what  course  he  was  to  pursue  with  reference 
to  the  supposed  state  of  circumstances  as  represented  upon  that  plan  ;  and  that 
now  the  company  have  not  only  deviated,  which  they  had  a  right  to  do,  by  another 
line  within  the  prescribed  distance,  which  is  one  hundred  yards,  but  they  also 
propose  to  deviate  beyond  five  feet  vertically,  which  is  the  limit  of  the  vertical 
deviation  imposed  by  the  act ;  that  is,  they  propose  to  come  nearer  the  surface  by 
a  space  exceeding  five  feet.  The  company  say  that  they  do  not  dispute  that  they 
are  actually  coming  nearer  the  surface,  to  a  much  greater  extent  than  the  five  feet, 
but  they  say,  that  they  are  still  within  the  prescribed  deviation  from  the  datum 
line,  as  laid  down  for  the  formation  of  the  railway  ;  the  datum  line  being  an 
imaginary  line,  taking  its  commencement  from  some  given  point  at  a  certain 
elevation,  and  then  that  line  is  supposed  to  run  in  a  perfectly  horizontal  direction, 


SECT,  1.— THE  LINE,   AND  DETTATIONS, 

Mid  the  mclination  of  the  railway  is  meaaiired  with  reference  to  that  datum  line.   J^t'^ jS^- 

They  say  they  are  within  the  dLatanee, — that  ie,  within  the  five  feet  of  the  line  laid  weau 

down  upon  thoae  plans,  meaanred  with  reference  to  the  datum  line  ;  and  they     • 

contend^  therefore,  that  they  are  within  the  provisions  of  the  act  of  Pailiament, 

and  that  they  are  not  deviating  beyond  what  that  act  authorizes.   Now,  aa  to  the 

effect  of  plana  exhibited  previous  to  the  contract  being  made,  or  previous  to  the 

act  of  Parliament  beijig  obtained,  it  does  seem,  from  cases  which  have  occurred 

both  in  Scuthiud  and  in  tliis  country,  that  the  rule  of  the  CuurU  in  tliis  country 

and  in  the  other  ia  no  longer  a  matter  of  any  doubt  or  diapute.     If  a  contract,  or 

an  act  of  Parliament,  refer  to  a  plan,  to  the  extent  that  the  act  refers  to  the  plan, 

and  for  the  purpose  for  which  the  act  or  contract  refers  to  the  plan,  undoubtedly 

it  is  part  of  the  contract  or  part  of  the  act*     Aa  to  that  there  is  no  diapute.     A 

contract  or  an  act  of  Parliaaient  cither  does  not  refer  to  a  plan  at  all,  or  it  refers 

to  it  for  particular  purposes,** 


After  referring  to  Tim  Feoffees  of  Heriofs  Hospital  v.  Gihaon  (g) 
and  Squire  v.  Campbell  (h),  and  poiDting  out  that  he  relied  upon  the 
authority  of  the  former  case,  the  Lord  Cliaocellor  proceeded  : — 

**  We  are  not  to  look  at  what  was  represented  upon  the  plan,  except  bo  far  as 
its  representation  ia  iucox-poruted  in,  and  made  part  of,  the  act  of  Parliament ; 
and  the  real  education ,  therefore,  turns  upon  this,  whether  the  acts  of  Parliament 
do  or  do  not  make  the  datum  line,  and  Urie  of  railway  with  reference  to  that 
datum  line,  the  subject-matter  of  these  enactments^  and  the  rule  by  which  the 
rights  of  the  parties  are  to  be  regulated,  or  whether  it  also  includes  the  surfaces 
which,  in  this  instance,  accidentally,  no  doubt,  had  been  very  much  inisi'cpro- 
sented  upon  the  plan.  We  are  first  of  all^  then^  to  refer  to  the  act  of  ParliMiieut 
under  which  this  railway  is  to  be  carried  into  effect,  and  the  enactment  is  in  the 
Itith  section,  1  may  hej^e  observe,  before  I  refer  to  that  section,  that  everything 
which  is  out  of  the  act,  is  to  be  found  in  the  Standing  Orders  of  the  one  House 
or  the  other  ;  but  the  plans,  which  are  required  to  be  exhibited  by  thoae  Standing 
Orders,  except  so  far  as  they  are  made  jmrfc  of  this  act,  are,  as  1  apprehend, 
entirely  out  of  the  f|ueation  ■  for  although  it  may  be  lery  convenient  that 
Stajiding  Ordci*s  shoidd  require  plans  to  be  exhibited,  containing  matters  which 
are  not  binding  between  the  parties,  stilly  when  we  are  hioking  to  what  the  rights 
of  the  parties  are,  we  can  only  look  to  tlxe  act  of  Parliament  by  which  those 
rights  are  regulated,  Pl&ns  or  proceedings  previous  to  the  enactment  can  have 
no  effect  upon  the  enactments  themseiyes.  [His  lordship  then  read  the  16th 
section  of  the  special  act,  which  ia  similar  to  the  usual  clause  sot  out,  ante,  339,] 
There  is  a  parliament-iry  autliority  tliat  the  parties  are  to  be  at  liberty  to  make 

*  the  railway  and  works  on  the  line,  and  upon  the  lands  delineated  in  the  said 
plans/     We  have  therefore  only  to  look  at  what  is  the  meaning  of  the  word 

*  line  '  aa  used  in  this  act  of  Parliament.  The  reciting  part  of  that  section  s^ieaks 
of  *  lines '  and  *  levels.*  It  ia  therefore  necessary  to  look  to  other  acts,  the 
general  acts  being  required  to  be  incorporated,  to  see  what  is  the  meaning  of 
those  terms  uae<l  in  this  section  ;  because  this  is  a  power  under  which  the  com- 
pany are  to  act,  and  if  they  bring  themselves  within  the  meaning  of  the  enact- 
ment, explained  by  provisions  and  sections  to  be  found  in  other  acts  of 
Parliament,  beyond  all  doubt  they  are  then  exercising  the  powers  which  the 
Legislature  intended  to  vest  in  them.     In  the  Bail  ways  OhLuses  Consolidation 


ig)  2  Dow,  301. 


(A)  1  My.  k  Cr,  459. 
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1.  The  LiiUf  and 
DeviaHon$. 

FImju  not  bincU 
ing,  except  as 
nuiidenartof 
■pecialact. 

North  BrUMi 
R,  Co,  V.  TwL 


Act  for  ScotUnd  (8  &  9  Yict.  o.  33),  we  have  several  Bectiona  to  which  it  is 
necesBaiy  to  refer  (i) ;  to  the  7th  and  8th  I  only  refer  for  the  porpoae  of 
observing,  that  the  plans  which  are  therein  referred  to,  are  in  cases  where,  after 
the  original  plans  have  been  deposited,  it  has  been  found  that  they  contain 
certain  errors,  and  then  it  defines  the  means  by  which  the  parties  are  to  correct 
those  errors  and  to  make  their  plans  correct.  But  by  the  11th  section,  'In 
making  the  railway  it  shall  not  be  lawful  for  the  company  to  deviate  from  the 
levels  of  the  railway,  as  referred  to  the  common  datum  line,  described  in  the 
section  approved  of  by  Parliament  and  as  marked  on  the  same,  to  any  extent 
exceeding,  in  any  place,  five  feet,  without  the  previous  consent  of  the  owners,' 
&C.  It  then  provides  for  the  case  of  passing  through  a  town,  as  to  which  other 
provisions  are  introduced.  The  description,  therefore,  of  the  levels,  when  it 
speaks  of  the  levels  of  a  railway,  is  in  very  distinct  terms.  It  describes  the  level 
of  the  railway  as  referring  to  the  common  datum  line  described  in  the  section 
approved  of  by  Parliament. 

* '  The  16th  section  provides  for  a  lateral  deviation,  which  is  not  now  in  question. 
The  question  which  is  given  by  that  section  has  been  acted  upon,  and  it  is  not 
contended  that  the  lateral  deviation  does  exceed  that  power.  Then  come  the 
enactments  of  the  16th  section,  *  That  subject  to  the  provisions  in  this  and  the 
said  recited  acts  contained,  it  shall  be  lawful  for  the  company  to  make  and  main- 
tain the  railway  and  works  in  the  line  and  upon  the  lands  delineated  in  the  said 
plans.'  And  then  it  goes  on  to  enumerate  the  works  which  the  company  are  to 
be  authorized  to  make.  Now,  taking  these  enactments,  because  I  do  not  find 
that  the  other  acts  contain  any  provisions  which  are  very  material  to  be  attended 
to, — taking  those  two  enactments  together,  it  appears  to  me  to  be  quite  plain, 
that  the  Legislature  intended,  in  speaking  of  lines,  and  in  speaking  of  levels  of 
the  intended  railway,  to  cunfino  those  provisions  and  to  refer  them  to  the  datimi 
line,  and  not  to  any  other  representation.  Although  great  convenience  may  arise 
from  the  plans  and  sections  required  by  the  Standing  Orders  to  be  exhibited, 
previous  to  the  application  to  Parliament  for  powers  to  make  the  railway,  repre- 
senting the  surface  as  well  as  the  datum  line,  and  the  intended  line  with  reference 
to  that  datum  line,  yet  if  any  ditHculty  should  arise  as  to  the  construction  to  be 
put  upon  the  section  to  wliich  I  have  referred,  wo  must  recollect  that  Parliament 
must  be  supposed  to  have  had  before  it,  not  only  the  line,  as  explained  in  these 
sections,  but  also  the  other  surface  line  wliich  is  exhibited  in  the  plan.  But  the 
enactment  totally  disregards  the  surface  line,  and  confines  it  in  terms  to  the  datum 
line, — to  the  line  of  railway  to  be  measured  and  ascertiiined  with  reference  to  its 
distance  from  the  datum  line. 

'*  I  say,  then,  that  a  case  does  arise  upon  these  provisions  of  the  act,  in  which 
the  plan  indeed  is  referred  to,  but  is,  in  the  terms  of  the  act  of  Parliament,  re- 
ferred to  only  for  the  purpose  of  ascertaining  the  lino  of  the  railway,  with 
reference  to  the  datum  line.  It  is  not  referred  to  with  reference  to  any  surface 
leveL  The  plan,  therefore,  is  entirely  out  of  the  enactment,  and  it  is  not  to  be 
looked  at  for  the  puri)ose  of  construing  the  enactment,  as  to  any  part  of  it,  except 
so  far  as  it  is  referred  to  and  incorporated  in  the  act.  Arriving  at  that  construc- 
tion of  the  rule  upon  the  pro\'isions  of  the  two  acts  to  which  I  have  referred,  and 
applying  it  to  the  principle  which  has  been  established  in  the  cases  I  have 
mentioned,  we  have  no  difficulty  in  coming  to  the  conclusion,  that  the  application 
of  that  principle  will  necessarily  lead  to  the  construction  of  the  clauses  to  which 


(0  The  sections  referred  to  are  substantially  identical  with  the  corresponding  ones 
of  the  English  act. 


SECT.  1.— ^THE  LINE,   ANTI  DEVIATIONS. 

I  have  referred.  Tbe  plan  is  bliiding^  to  the  extent  of  determining  the  datum 
line,  and  the  line  uf  railway  measured  with  reference  to  that  datum  line,  but  not 
with  reference  to  the  surface  IcveU  of  the  landj  b^scause  the  act  does  not  apply 
it  for  that  purposcj  but  cautioualy  conliiieB  the  enactment  to  the  other  plans  to 
which  I  have  referred." 


» 


Lord  Campbell  concurred  without  hesitation,  but  with  very  great 
reluctance,  looking  to  the  hardship  upon  the  respondent.  He  ob- 
served that  it  was  evident  that  the  11th  section  made  the  datum  line 
alone  that  which  was  to  be  regarded,  and  added  : — 

**  There  certainly  was  a  representation  made  here  on  the  part  of  the  companyj 
when  they  proposed  to  bring  in  the  act,  by  which  they  intimated  that,  at  that 
time,  the  intention  was  that  the  railway  should  be  fifteen  feet  four  inches  below 
the  surface  of  the  respondent's  property  at  the  point  of  intersection  ;  and  that 
the  bridge,  by  which  hia  approach  should  j>asB  over  the  railway,  would  not  be 
more  than  three  feet.  But  this  was  entirely  an  intiumtion,  on  the  part  of  the 
company r  that  such  was  their  intention.  An  aci  uf  Parliament  of  this  sort  has, 
by  liord  Eldou  and  by  all  other  judges  who  have  considered  the  subject,  been 
considered  as  a  contract.  Well,  then^  wlrnt  took  place  was  a  negotiation,  it  was 
not  a  contract.  We  must  disregard  it,  and  we  must  look  to  see  what  the  contract 
was.  The  contract  is  to  be  gathered  from  the  words  of  the  act  of  Parliament ; 
and  that  brmga  us  to  the  question  that  I  first  considered,  what  is  the  construction 
of  the  act  of  Parliament  ?  That  act  of  ParUament  must  be  considered  as  over* 
ruling  and  doing  away  with  everything  tliat  had  token  place  prior  to  the  time 
when  the  act  passed,  and  renders  the  rex>re8entation  or  proposal  of  the  company, 
pending  the  act,  of  no  avail.  Many  cases  have  occurred  in  the  Courts  of 
common  law  in  which  it  has  been  held  that  everytliing  that  takes  place  before  a 
written  cuntrtw^t  is  signed,  is  entirely  to  be  disregarded  in  construing  the 
contract.  Now,  if  the  respondent  had  been  cautious,  ho  would  have  done  what 
I  would  strungly  recommend  to  all  gentlemen  hereafter  to  do^  imder  similar 
circumstances,  wliich  is,  to  have  a  special  clause  introduced  into  the  act  of  Parlia- 
ment to  protect  tbeii*  rights.  I  do  not  beUeve  there  is  any  committee,  either  in 
the  House  of  Coumions  or  in  the  House  of  Lords,  who,  if  he  had  asked  for  a 
clause,  providing  that  the  railroad  should  be  of  the  depth  of  fifteen  feet  four 
inches  (with  a  power  of  vertical  deviation,  perhaps),  in  ci"08sing  hia  appruach, 
and  that  he  shijuld  be  able  to  pass  it  by  a  bridge,  not  more  than  three  feet  in 
height,  would  not  Imve  acceded  to  such  a  clause  as  a  matter  of  course  ;  fur  it  is 
only  reasonable  that  the  respondent's  property  should  be  protected  in  this 
manner ;  imd  that  he  should  be  saved  from  such  deformity  being  erected  iit  the 
sight  of  his  dwelUngdiouse,  which  would,  for  all  time  to  come,  be  a  great 
nuisance  thereto,  uiid  might  diminish  its  value.  But  he  abstained  from  intro- 
ducing any  such  cbm!$e,  and  therefore  he  must  be  considered  as  having  acceded 
to  the  company's  having  all  the  x>owers  which  tlia  act  of  Parliament  confers  upon 
tiiem." 


Lord  C&mpb 
Jndgmeutv 


This    decision  of  the  House  of   Lords  has  frequently  been  acted  Altering  level 
upon  in  subsequent  cases.     The  followiug  is  an  instance  (j)  :-— The  B^^r.iiwr  v,  loh- 
plaintiff  was  lessee  of  certain  premises  in  Hill  Street  and  Navigation   w!^J!ia^^ 


(/)  Beardnier  v.  I,  and  N.  W.  K  Ca, 
1  Mscn.  k  Q.  112;  IS  L.  J.,  Ch.   822^ 


13  Jur.  337  j  1  Hall  k  Tw,  161 ;  and 
Breyni^m  v.  Same,  10  Beav  23S. 


344  CHiP.  IX.— CONSTRUCTION  OF  RAILWAY. 

*•  SiteJSi^  Street,  Birmingham.  The  defendants  obtained  an  act  for  canying 
'  their  railway  through  both  these  streets,  which  cross  each  other  at 
right  angles.  In  the  construction  of  their  works  it  became  necessary 
to  erect  two  bridges,  for  connecting  the  portions  of  the  streets  inter- 
sected by  the  railway.  Both  streets  were  included  in  the  plans  and 
books  of  reference,  but  when  the  plans  were  deposited  it  was  not 
contemplated,  and  it  did  not  appear  upon  them,  that  any  change  in 

of  iSicSL'*^*^  the  surface  level  in  Hill  Street  would  be  requisite,  and  the  only 
alteration  in  the  level  of  Navigation  Street  delineated  in  the  plans 
was  caused  by  an  elevation,  sufficient  to  carry  that  street  over  the 
railway  at  an  ascent  of  one  foot  in  forty,  which  would  not  bring  the 
commencement  of  the  incline  or  embankments  nearer  to  the  plaintifiTs 
premises  than  thirty-six  feet.  Shortly  after  the  special  act  was  ob- 
tained, it  was  deemed  expedient  to  raise  the  level  of  the  railway  at 
the  point  where  it  intersected  Navigation  Street,  such  vertical  devia- 
tion being  within  the  limits  allowed  by  the  general  act  (8  &  9  Vict, 
c.  20,  8.  11).  In  consequence  of  this,  the  bridge  in  Navigation 
Street  was  so  elevated  as  to  involve  the  necessity  of  raising  the 
approach  to  it  from  tlie  plaintiff  s  side,  and  of  carrying  it  past  his 
premises,  by  an  embankment  five  feet  high  ;  and  a  similar  embank- 
ment had  to  be  constructed  in  Hill  Street.  The  company  having 
commenced  their  works,  and  the  access  of  light  and  air  to  the  plain- 
tiff's premises  being  thereby  obstructed,  he  obtained  an  injunction 
from  the  Vice-Chancellor  of  England,  to  restrain  the  company  from 
altering  the  levels  of  the  streets  to  any  other  extent  than  was  shown 
upon  the  plans  and  sections.  But  Lord  Cottenham,  C,  upon  appeal 
dissolved  the  injunction  and  observed, — That  there  was  no  incon- 
sistency between  the  14th  and  loth  sections  of  the  Railways  Clauses 
Act,  that  the  term  "  other  engineering  works  "  in  the  former  section 
could  not  be  interpreted  as  including  the  alterations  which  the  de- 
fendants had  made  in  the  approaches  to  the  bridge,  and  which  were 
clearly  within  the  powers  conferred  on  them  by  the  16th  section.  His 
Lordship  added,  that  in  fact  there  was  no  distinction  between  this 
case  and  The  Feoffees  of  HerioVa  Hospital  v.  Gibson  (k),  and  North 
BHtish  R.  Co.  v.  Tod  (I),  the  latter  of  which  expressly  decided  that 
the  deposited  plans  and  sections  are  not  to  be  referred  to  for  the  pur- 
pose of  construing  the  special  act,  except  so  far  as  they  may  be  incor- 
porated within  its  provisions,  and  that  they  are  only  binding  to  the 
extent  of  the  datum  line,  and  the  line  of  railway  measured  with  refer- 
ence to  that  datum  line  ;  but  that  they  are  not  to  be  referred  to  for 
the  purpose  of  surface  levels,  or  in  the  construction  of  any  collateral 
or  accommodation  works,  which  may  be  requisite  during  the  formation 

{k)  2  Dow,  801,  (I)  12  CL  &  F.  722. 
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of  the  railway  and  wliicli  are  within  the  powers  conferred  by  the 

16th  section. 

Similar  principles  were  again  acted  on  in  R,  v.  Caledonian  It, 
Co,  (m),  in  which  the  main  c]uestion  upon  the  return  to  a  mandamus 
was,  whether  the  company  were  bound  by  tiie  rates  of  inclination  in 
the  plans  and  sections  deposit ed»  as  respected  the  caixying  of  the 
carriage  road  across  the  hue  of  railway. 

Lord  Campbell,  G  J.,  said, — 

**  It  is  qiiite  clear  on  general  principlea,  and  on  the  authority  of  N'vdh  British 
a,  Co.  V.  TmJ,*  that  the  mere  exliibition  of  plans  and  aectiona  in  Parliament  does 
not  make  them  obligatory  upon  the  company  when  they  obtain  an  act  j  it  can 
only  be  aome tiling  in  the  Bpeoial  act  itaelf,  or  the  general  act,  which  can  have 
that  effect*  It  was  supposed  that  by  the  general  act,  8  &  9  Vict,  c,  2l>,  a.  14,  this 
obligation  must  he  imposed,  considering  tlib  road  as  an  *  engineering  work  ;  ^  but 
it  is  quite  cle^*  that  section  appUes  only  b>  the  conatniction  of  the  railway,  and 
not  to  cross-roads*  Then  it  lias  been  allowed  that  in  the  hrat  special  act  there  is 
notliing  to  make  these  plans  and  sections  obligatory.  But  reliance  is  placed  on 
the  9th  section  of  the  9  &  10  Vict.  c.  ccxlix,  which  provides  that  *  it  shall  be 
lawful  to  the  company  to  constoict  the  bridge  for  carrj'iiig  the  railway  hereby 
authorized  over  any  ruads,  or  for  carrjing  any  roads  over  the  said  ruilway,  of  the 
heights  and  spans  and  in  the  manner  shown  on  the  section  deposited  as  herein- 
before mentioned.'  The  inclination  of  my  opiniun  is,  tlmt  this  section  is  obliga- 
tory so  far  as  it  goes  j  but  the  quoatioii  is,  to  what  extent  does  it  go  ?  And  we 
think  that  it  only  applies  t<3  the  heights  and  spans  delineated  in  the  plans  and 
sections,  which  are  expressed,  and  eji^im^sw  anim  cM  exdit^h  alUriu^,  There  is 
notliing  said  as  to  the  rates  of  inclination,  and  it  would  he  strange  if  they  had 
been  in  the  same  way  rendered  obligatory,  because  there  is  a  power  of  deviation 
from  the  datum  line  of  railway,  which  would  render  them  wholly  inapplicable. 
Therefore  we  think  sect.  9  of  the  supplemental  act  applies  only  to  the  heights 
and  spans  delineated  in  the  plans  and  sectioi^  deposited,  and  they  have  been 
followed,  although  the  rates  of  inclination  have  been  altered.  There  must, 
therefore,  be  judgment  for  the  defendants." 


JL  V.  Calidonian 
M.  Co. 


Pago  3317,  Ant« 


Where  a  special  act  gave  power  to  stop  up  streets  within  agivea  stopping  up 
area,  and  the  plans  and  sections  tiescribed  Swn  A'freei,  which  was 
within  the  area,  as  crossed  by  an  arch,  it  was  held  by  the  House  of 
Lords  that  the  company  might  stop  up  Sun  Street^  and  build  a  station 
upon  it  {n). 

With  respect  to  lateral  deviations,  it  is  enacted,  by  the  Railways  intend  d^vi^ 
Clauses  Act,  sect,  15,  that  the   company  may  deviate  from  the  line  R^'^^tg^j-j 
delineated  on  the  plans,  but  not  to  a  greater  distance  than  the  limits 
of  deviation  delineated  upon  the  said  plans,  nor  to  a  greater  extent. 


liJid   reversed   that  of  Bacon»   V.-C,   ih. 

478,  n.     See  also  for  the  conatniction  of 

a  Heries  of  clauses  in  a  special  act  as  to 

{n)  AUorwnj -General  v.  Great   Eastern      sUjmnn^  up  atreeta,  Ttmpk  v.  Flower.  41 

R.  Co,,   U   R..   6  H.    L.  307:  affirming      L.  J.,  Ch.  604, 

dcciaiou  helow  (L,  R.,  7  Ch.  475),  which 


(m)  16  Q.  B.  10  ;  20  L.  J,,  Q.  B.  147. 
See  alHO  Simpstm  v.  Souih  Staffordshire 
WeUerworhi  Co.,  84  L.  J.,  Ch,  380, 
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^  StteS^"^  i^  passing  through  a  town,  village  or  lands  continuously  built  upon, 
than  ten  yards,  or  elsewhere  to  a  greater  extent  than  one  hundred 
yards  from  the  said  line  ;  and  the  railway,  by  means  of  such  devia- 
tions, must  be  not  made  to  extend  into  the  lands  of  any  person 
whose  name  is  not  mentioned  in  the  books  of  reference,  without  the 
consent  in  writing  of  such  person,  unless  the  name  of  such  person 
shall  have  been  omitted  by  mistake,  and  the  fact  that  such  omission 
proceeded  from  mistake  shall  have  been  certified  in  manner  provided 
for  in  cases  of  unintentional  errors  in  the  books  of  reference. 
If  tiMUiMiB  In  a  case  (o)  where  the  lands  to  be  taken  for  the  line  were  not  to 

extent  of  the  line  cxcecd  twcutv-two  yards  in  breadth,  except  where  a  greater  breadth 

of  deviJitioD,  J  J  t  r  o  ^ 

■lopes,  Ac,  may  should  be  uecessary  for  embankments,  &c.,  and  it  was  provided  that 
■ent  beyond        the  Company  should  not  deviate  from  the  line  delineated  on  the  plan, 

the  pieMcribed  .  .  r        » 

limito.  with  or  without  consent,  more  than  100  yards,  and  that  no  deviation 

SSutozSJJSirtir  should  extend  into  the  lands  of  any  person  not  mentioned  in  the 
^  ^*  book  of  reference,  unless  omitted  by  mistake  ;  and  the  company  were 

empowered  to  make  such  deviations  in  the  section  as  might  be 
necessary  in  consequence  thereof;  it  was  held  that  the  statute  only 
prohibited  the  company  from  making  the  substituted  line  of  the 
railway  itself  at  a  greater  distance  than  100  yards  from  the  line 
delineated  in  the  plan  ;  but  that  it  did  not  prevent  them  from  taking 
lands  by  consent  at  a  greater  distance  from  it  than  the  100  yards,  for 
the  purpose  of  embankments,  cuttings,  &c.,  the  intention  of  the 
act  being  to  give  the  company  the  same  incidental  powers  with 
respect  to  the  deviated  line  as  they  had  with  respect  to  the  original 
line.     Alderson,  B.,  said, — 

"  With  respect  to  the  deviation,  it  appears  to  me  to  be  a  very  simple  question. 
In  the  parliamentary  plan  a  lino  is  laid  down,  and  a  certain  deviation  from  that 
line  is  permitted  to  take  place.  The  parliamentary  plan  is  to  be  the  guide  for 
persons  taking  it  in  their  hands  to  know  in  what  direction  the  railroad  is  to  go 
across  the  face  of  the  country.  What  is  '  the  line '  laid  down  in  the  parliamentary 
plan  ?  What  line  across  the  country  does  it  represent  ?  It  appears  to  me  that  it 
represents  the  medium  filum  vice  of  the  railway  which  is  to  be  thereafter  made  ; 
and  the  deviation  which  is  to  be  allowed  is  to  be  a  deviation  between  the  medium 
filum  vice  of  the  railway,  as  described  by  the  parliamentary  plan,  and  the  m^ium 
filum  vicB  of  the  railway  which  is  ultimately  to  be  laid  down  ;  and  if  between  these 
two  corresponding  points  an  interval  of  not  more  than  100  yards  exists,  measured 
in  a  horizontal  level,  the  deviation  does  not  exceed  that  which  is  allowed  by  the 
act  of  Parliament  to  be  made.  That  appears  to  me  to  be  a  correct  definition  of 
the  deviation  allowed  by  the  act ;  and  if  that  bo  so,  according  to  the  evidence  in 
this  case,  the  distance  between  the  two  lines  does  not  exceed  the  limit  which  the 
act  of  Parliament  has  provided.  But  it  is  suggested  to  us  that  the  word  '  devia- 
tion '  cannot  have  this  sense,  and  cannot  mean  the  interval  between  the  two 
m^diafila  vice,  by  reason  of  the  words  in  the  same  clause,  which  provide  that 

(o)  Doc  d.  Payru  v.  Bristol  and  Exeter  R.  Co.,  6  M.  &  W.  820 ;  2  Railw.  Cas.  76. 
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'the  deviation  shall  not  extend  into  lands  not  mentioned  in  the  books  of 
reference.'  I  perfectly  agree  thiit  the  deviation  cannot  extend  into  lands  not 
mentioned  in  the  bookB  of  reference  ;  and,  inasmuch  zis  thii!  La  a  parliamentary 
hargain  between  the  public  (including  the  railway  proprietors)  on  the  one  aide 
and  individtuilfl  on  the  other,  I  agree  that  it  must  be  faithfully  and  correctly 
performed,  and  thei^  can  be  no  deviation  at  all  into  lands  not  mentioned  or  de- 
fined by  the  act  of  Parliament ;  for  althougli  the  parties  themaelves  might  permit 
the  company  to  go  over  some  of  their  lands,  yet  other  people  have  an  interest 
not  t«j  allow  it.  But  tliis  proriaioiij  as  it  appears  to  me,  does  not  extend  to  more 
than  the  line  of  railway— it  docs  not  extend  to  slopes  and  umbankraents.  The 
railway  itself  can  go  only  to  a  certain  distance  from  the  original  line  ;  and 
when  it  does  not  exceed  that  distance,  it  eati  be  of  no  importance  to  the 
parties  througli  whose  lands  it  passes,  whether  tho  lands  of  other  people  be  taken 
for  slopes  or  embankments,  provided  they  be  taken  with  their  con^ient :  they 
cannot  be  taken  without.  It  therefore  appears  to  me,  if  the  deviation  does  not 
go  intL»  lands  not  contained  in  the  bouks  of  reference,  it  is  competent  for  the 
company  to  proceed  with  tlieir  slopes  and  embankments  in  other  haids,  provided 
they  have  the  consent  of  tho  parties  to  whom  those  lands  belong,  and  not 
without '*0). 


This  decision  wa«  afterwanls  followed  in  the  Queen's  Beuch,  in  a  ntuxingot 

"  devuitloii. 

case  (q)  where  the  Court  said  the  expression  "deviation'*  in  tlio  acts 
of  Parliament,  and  particularly  the  8  &  9  Vict  c,  20,  s.  16  is  to  be 
taken  with  reference  to  the  line  of  railway  only  ;  that  is,  that  the  line 
of  railway  actually  laid  down  shall  not  deviate  more  than  100  yards 
from  the  line  laid  down  and  delineated  in  the  parliamentary  plans, 
the  inedlum  Jiluvi  vhe  of  each  being  the  commencement  and  ter- 
minath^n  in  measuring  those  100  yards. 

It  has  been  recently  held  by  Hall,  V.-C,  that  the  word  "  de- 
lineated "  cannot  be  limited  to  mean  surrounded  on  every  side  by 
lines,  but  means  rather  sketched  or  represented,  or  so  shown  that  the 
landowners  wauhl  have  notice  that  the  land  might  be  taken.  There- 
fore, where  the  boundary  of  a  plot  of  land  was  left  unclosed  outside 
the  limits  of  deviation,  the  company  were  allowed  to  take  the  land 
up  to  the  limits  of  deviation  (r).  It  would  seem  that  where  land  is 
taken  beyond  the  limits,  relief  by  injunction  will  be  refused  if  the 
value  of  the   land   be  very  sDiall(«)»     In   any  case   an   injunction 


If  fining  of 
"dollucfltod.' 


(p)  A  mil  way  set  prescrihed  the  general 
Uiifl  of  the  railway^  aud  iifterwanls  (nect, 
S9}  directed  that  it  sh^^uld  pass  betweca 
StTeetti  A,  k  C,  and  so  aii  to  leavo  24 
yards  betw*?on  the  railway  and  either  A, 
or  C.  ;  or  otherwise,  if  tht^re  were  not  24 
ywrdA  li^tween,  the  company  should,  if 
reqmT«fdt  purchase  sneh  j<]mce  as  was  ]esa 
than  24  yards,  and  also  hiilf  of  A.  or  C* 
as  the  ca«e  might  he.  The  railway,  with- 
out deviating  worn  the  line  first  prescribed, 
passed  over  street  A.  ;  but  the  company 
nad  previoaaly  pnrchu^id  tho  wh^^le  of 
Street  A.     It  was  decided  that  thia  was  a 


complinjice  with  sect.  59.  T»^lor  v.  Clem* 
mn^  2  Q.  B,  978;  3  Roilw,  Oaa.  66  ;  11 
Ch  k  ¥,  fllO. 

(q)  Doe  d.  ArmiMmd  v.  K(yrth  Staff ord- 
ihire  JL  Co,,  20  L.  J..  Q,  B.  249  ;  16  Q.  B. 
626. 

(r)  DmoUiuf  v»  Pontypool  K  Co.,  L.  R., 
18  Eq.  714,  where  full  plans  accompaDy 
the  report  ;  43  L.  J..  Ch.  761.  Evidence 
WAS  admitted  to  dotenuino  the  extent  of 
the  lands  deUneated,  Imt  the  erideDce  of 
engineers  tm  experts  oa  the  conatroctioii  of 
the  plans  was  refnaed. 

(«)  lb.     The  Talue  was  25Z. 
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Vbdnetsuid 
tannelM. 

R.  a  Act,  ■.  18. 


*'  SwioSoSiT^  should  be  applied  for  without  delay,  or  the  landowner  will  be  met  by 
a  charge  of  acquiescence  (t). 

The  power  of  deviation  could  not,  under  the  earlier  acts,  be 
exercised  at  all  upon  lands  on  which  viaducts  or  tunnels  were  in- 
tended to  be  made.  For  by  sect  13  of  the  Railways  Clauses  Act, 
1845,  it  is  enacted  that  where  a  viaduct  is  marked  on  the  plan  as 
intended  to  be  made,  it  must  be  made  accordingly  (u) ;  and  where  a 
tunnel  is  marked  on  the  plan  as  intended  to  be  made  at  any  place, 
the  same  is  required  to  be  made  accordingly,  unless  the  owners  of  the 
land  shall  consent  that  the  same  shall  nx)t  be  so  mada  A  tunnel 
might  therefore  be  dispensed  with  by  consent,  but  a  viaduct  could  not. 
And  by  sect.  14,  tunnels,  among  other  engineering  works,  might  not 
be  deviated  from,  though  in  certain  cases  cuttings  might  be  substituted 
for  tunnels  and  embankments  for  viaducts,  by  permission  of  the 
Board  of  Trade;  and  the  Court  of  Common  Pleas  decided  in  LittU  v. 
Newport  and  Hereford  R,  Co.{  x),  that  the  effect  of  these  provisions, 
if  unaffected  by  the  special  act,  was,  that  where  on  the  plan  deposited 
in  Parliament  and  referred  to  in  the  act,  a  tunnel  is  shown,  there  at 
that  very  place  the  tunnel  must  be  made,  unless  dispensed  vrith  by 
consent,  and  that  the  power  of  deviation  given  by  sect.  15,  in 
ordinary  cases,  does  not  arise. 

But  the  difficulties  caused  by  these  provisions  are  now  almost 
entirely  (y)  removed  by  the  Railways  Clauses  Act,  1863,  which 
provides  (sect.  4),  that — 

'*  Notwithstanding  anything  in  the  Bail  ways  Clauses  Consolidation  Acts 
respectively  contained,  tne  company,  in  the  construction  of  the  railway,  may 
deviate  from  the  line  or  level  of  any  arch,  tunnel  or  viadiiet,  described  on  the  de- 
posited plans  or  sections,  so  as  the  deviation  be  made  within  the  limits  of  devia- 
tion shown  on  those  plans,  and  subject  to  the  limitations  contained  in  sects.  11, 
12,  and  15  of  those  acts  respectively,  and  so  as  the  nature  of  the  work  described 
be  not  altered  ;  and  may  also  substitute  any  engineering  work  not  shown  on  the 
deposited  plans  or  sections  for  an  arch,  tunnel  or  viaduct,  as  shown  thereon  ;  pro- 
vided that  every  such  substitution  be  authorized  by  a  certificate  of  the  Board  of 
Trade  ;  and  the  Board  of  Trade  may  grant  such  certificate  in  case  it  appears  to 
them,  on  due  inquiry,  that  the  company  has  acted  in  the  matter  with  good  faith, 
and  that  the  owners,  lessees  and  occupiers  of  the  lands  in  which  the  substitution 
is  intended  to  be  made  consent  thereto,  and  also  that  the  safety  and  convenience 
of  the  public  will  not  be  diminished  thereby  :  Provided  that  nothing  in  the  present 
section  shall  affect  any  power  given  to  the  company,  or  to  the  Boaid  of  Trade  by 
sects.  11,  12,  14  or  15  of  the  last-mentioned  acts  respectively." 

Branch  une.  Lauds  withlii  the  limits  of  deviation  may  be  taken  for  the  purpose 

of  forming  a  branch  railway,  although  the  main  line  has  been  pre- 


B.  C.  Aet,  1803, 
1.4. 


Fovrer  to  alter 

engineering 

works, 


If  authorized  by 
certificate  of 
Board  of  Trade. 


{t)  Hopkins  v.  Great  Northern  JH.  Co., 
11  L.  T.,  0.  S.  306. 

(m)  See  Attorney -QeneraZ  v.  Tavkesbury 
and  Malvern  R  Co.,  32  L.  J.,  Ch.  482  ; 
1  De  G.,  J.  &  Sm.  423  ;  8  L.  T.  196,  682. 

(a;)  22  L.  J.,  C.  P.  39  ;  12  C.  B.  762. 
By  the  Commons'  Standing  Orders,  Nos. 


53  and  64  (1876),  tunnels  and  viadacts  are 
required  to  be  shown  on  the  plans  and 
sections. 

(y)  The  Act  of  1863  applies  only  to 
railways  authorised  by  acts  incorporating 
it. 
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usly  completed,  inasmuch  as  the  Railways  Clauses  Act,  1845,  s- 16, 
contains  a  power  authoriziog  the  making  of  "  permanent  ways/*  and 
the  effect  of  this  provision  is  not  affected  by  sect.  45,  which  applies 
to  such  lands  for  additional  conveniences,  as  the  owner  may  be 
willing  to  sell  (z), 

A  question  has  arised  as  to  the  right  of  the  company  to  take 
lands  beyond  the  limits  of  the  lines  of  deviation,  as  laid  down  in  the 
plans,  in  cases  where  the  lands  sought  to  be  obtained  have  been 
numbered  and  described  in  the  books  of  reference,  although  they 
were  not  within  the  lines  of  deviation.  The  decisions  (a)  show  that 
in  certain  cases  the  company  may  use  such  lands,  if  they  are  neces- 
sary for  the  purpose  of  forming  stations^  or  other  works  of  a  similar 
character  described  in  sect,  16  (post,  p.  352).  It  may,  however,  be 
doubtful  whether  these  decisions  can  be  applied  to  the  extent  of 
authorizing  a  company  to  take  lands  beyond  the  limits  of  deviation, 
unless  it  appears  that  the  object  is  to  carry  into  effect  the  declared 
purposes  of  the  special  act  (6). 

l(  the  special  act  prohibits  the  company  from  entering  upon  or 
taking  lands  without  the  consent  of  the  owner,  it  is  then  in  the  power 
of  one  individnal  to  stop  the  progress  of  the  undertaking,  although 
the  special  act  may  specifically  point  out  the  intended  course  of  the 
railway.  Thus,  where  a  statute  authorized  a  company  to  form  their 
railway  by  a  certain  line  over  lands  described,  and  a  subsequent 
section  provided  that  nothing  in  the  act  should  authorize  the  com- 
pany to  enter  into  or  take  or  damage  the  lands  or  effects  of  any 
corporation  or  person  whomsoever,  without  his  consent  in  writing,  it 
was  decided  that  it  was  competent  for  a  rival  company  to  refuse  to 
allow  their  railway  to  be  crossed,  although  the  effect  of  such  a  con- 
struction of  the  statute  was  to  prevent  the  undertaking  from  being 
carried  into  execution  (c). 

It  appears  also  that  a  railway  company  cannot  sell  part  of  the  soil 
of  their  line  after  it  is  opened  for  public  trafiSc,  unless  by  express 
powers  contained  in  an  act  of  Parliament.  Thus,  where  a  railway 
company  were  authorized  by  their  act  to  cross  the  line  of  another 


When  tanda 
beyond  llnilte 
of  deviation 
may  be  takon. 


WlT,»?ro  owner*! 
qulrwl. 


Theioilofan. 
otlier  railway 
cftDnot  be  pur- 
chARod,  except 
mider  expreiNi 
powers. 


(?)  Sadd  r.  Maiden  E.  Cq.,  6  Eick 
143  ;  20  L.  J.,  Ex.  102. 

(a)  CoiKtr  v.  Midland  R.  Co  ,  2  Phil. 
4<J»  ;  post,  p.  374,  Crnuford  v.  Chc^Ur 
and  Mohjhead  R.  Co,,  11  Jun  917  ; 
Rkhutda  V,  Scarhorowjh  Markci  (?o., 
23  L.  J.,  Ch.  110.  So  in  Dm  d. 
Anfiistjead  \\  North  StnJFard&hirc  R,  Co., 
20  L.  J.,  Q.  B.  249  ;  16  Q,  B.  526,  a  attiall 
portion  of  laiiil  beyond  the  limiU  of  devia- 
tion was  held  to  be  properly  taken  by  the 
oompatiy  ;  but  in  that  case  there  bod  been 
a  notice  given  by  the  owner^  wbiiib  fact  ia 
lelied  upon  in  the  judgmonL 


(h)  It  mil  be  «een  that,  in  Cothrr  v. 
Midluitd  IL  dXf  ubi  supra,  the  act  was 
paasi!d,  and  the  Lauds  were  ro<|tiiretl,  for 
the  piirposfl^  of  mi  extension.  And  in 
Crauf(/rd  v.  Ukestcr  and  Hobjhtad  R,  Co.^ 
ubi  snpiu,  for  the  purposes  of  &n  addi- 
tional  (Station. 

(e)  Clarence  R.  Co,  v.  Great  North  of 
Rnglund^  Clareiict  and  Bartkpool  Junc- 
tion R,  Co.,  4  Q.  B.  4tf  ;  S.  C,  in  ef|iatv. 
2  Bailw.  Cos.  763,  See  abo  Gratf  v.  Lhfr- 
pool  and  Bury  R.  Co,^  9  Bear.  301  ;  10 
Jut,  364. 
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^'  SifaSoir^  company  and  to  purchase  lands  for  that  purpose,  and  they  accord- 
inglj  gave  a  notice  to  the  latter  company  to  treat  for  certain  lands 
adjoining  to  the  railway,  but  it  was  insisted  that  the  company  giving 
the  notice  to  treat  were  bound  to  purchase  the  soil  on  which  the 
railway  was  actually  constructed  at  the  point  of  crossing  as  well  as 
the  lands  on  each  side  of  that  railway ;  upon  an  application  for  a 
mandamus,  it  was  decided  that  the  acts  gave  no  power  to  one  com- 
pany to  sell,  or  to  the  other  company  to  purchase,  any  part  of  the 
soil  of  the  line  of  the  intersected  railway  (d), 
jonetioDflwith  So  where  a  company  had  power  "  to  make  and  maintain  the  rail- 
of  nuway.  way  and  works  on  the  line  and  upon  the  lands  delineated  in  the  par- 

liamentary plan,  and  described  in  the  books  of  reference,  and  to  enter 
upon,  take  and  use  the  lands,  or  such  of  them  as  should  be  necessary 
for  that  purpose  ; "  but  they  were  not  to  enter  upon,  take  or  use  any 
of  the  land  or  property  of  a  certain  pre-existing  company,  or  in  any 
manner  to  alter,  vary  or  interfere  with  that  railway,  or  any  of  the 
works  appertaining  thereto,  save  only  for  the  purpose  of  effecting  the 
junction,  in  manner  in  the  act  authorized,  and  not  otherwise;  and  by 
another  clause  in  the  act,  certain  powers  were  given  to  the  company 
for  effecting  a  junction  with  the  pre-existing  railway :  Kindersley, 
y.-C,  was  of  opinion  that  the  construction  of  the  act  was,  that  if  it 
was  absolutely  necessary  for  the  construction  of  the  railway  and  for 
the  purpose  of  effecting  a  junction,  to  purchase  the  plaintiff's  lands, 
then  it  gave  powers  for  that  purpose, — but  that  assumed  that  the 
junction  could  not  be  effected  without  purchasing ;  but  his  Honour 
being  of  opinion  that  there  was  no  ground  for  assuming  that  the 
junction  could  not  be  effected  without  making  a  purchase,  he  decided 
that  the  company  had  a  right  of  easement  only  over  the  plaintiff's 
line,  so  as  to  effect  the  junction  (e). 

Where  a  special  act  provided  that  nothing  therein  contained  should 
be  construed  to  prevent  any  owner  or  occupier  of  any  land  through 
which  the  railway  might  pass  from  carrying  any  railway  or  other 
road,  which  such  owner  or  occupier  was  authorized  to  make  in  his 
lands,  across  the  main  railway,  within  his  own  land,  it  was  decided 
in  the  House  of  Lords  that  this  provision  enabled  the  owner  of  land 

{d)  R.  V.  South  Wales  R  Co.,  6  Railw.  (e)  Oxford,  W,  and  TV.  R.  Co.  v.  SoxOh 

Cas.  489  ;  19  L.  J.,  Q.  B.  272  ;  14  Q.  B.  Staffordshire  R.  Co.,  1  Drew.  263.     See 

902.      See    also    Railways    Clauses    Act,  also  Manchester,  Sheffield  and  Lincolnshire 

1863,  26  &  27  Vict  c.  92,  s.  10,  infra ;  R.  Co.  v.  Gnat  NorUiern  R.  Co.,  9  Hare, 

Dublin  and  Droghcda  R.   Co.  v.  Navan  284,  where  a  similar  questiou  was  raised 

arid  Kingscouri  R.   Co.,  note  {k),  infra.  boforc  Turner,  V.-C,  who  granted  an  in- 

As  to  the  ad  valorem  duty  payable  on  con-  junction  to  restrain  the  defendants  from 

veyance,  where  transfer  authorized  by  act  taking  by  compulsion  a  portion   of  the 

of  Parliament,  see  Furness  R.  Co.  y.  Com-  plaintiffs    railway,    for    the    purpose    of 

missianers  of  Inland  Revenue,  83  L.  J.,  crossing  it,  and  in  the  meantime  a  case 

Ex.  178.  was  sent  to  a  Court  of  law. 
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on  one  side  of  the  railway  to  make  a  railway  across  the  main  railway  ^J£ting"u^^ 
and  over  lands  on  the  other  side,  of  which  he  had  become  lessee  ©fraflw^. 
since  the  passing  of  the  act,  because  the  clause  was  obviously  in- 
tended for  the  convenience  of  those  who  might  be  oocnpiers,  or  from 
time  to  time  become  occupiers,  of  the  land,  partly  on  one  side  and 
partly  on  the  other  side  of  the  principal  railway,  and  that  without 
reference  to  the  title  under  which  the  lauds  might  be  held  (/). 

So  where  a  canal  act  authorized  the  proprietors  of  any  mines  of 
coal,  within  certain  parishes,  to  make  any  railway  or  roa*l.s  to  convey 
their  coals  to  the  intended  canal,  over  the  lands  of  any  person,  first 
paying  satisfaction  for  damages,  &c.,  it  wa'i  held  that  this  power  to 
make  railways  extended  to  persons  who  became  proprietors  of  coal- 
mines subsequently  to  the  passing  of  the  act ;  and  that  such  pro- 
prietors were  empowered  to  make  railways  to  be  traversed  by  loco- 
motive engines,  though  such  engines  were  not  in  use  when  the  act 
passed  (g). 

And  a  railway  company  have  been  held  bound  to  afiTord  facilities 
to  another  railway  company  to  form  a  junction  with  their  line, 
although  the  latter  company  were  not  entitled  to  purchase  the  land, 
and  their  powers  of  compulsory  purchase  of  land  had  expired ;  and 
an  injunction  was  granted  by  Parker,  V.-C,  to  restrain  the  defendants 
from  interfering  with  the  plaintifiFs  in  making  a  junction  (h). 

The  Railways  Clauses  Act,  186S,  Part  I.,  contains  special  pro-  J^rlSrVc 
visions  of  importance  with  respect  to  junctions  between  railways  (i),  ot  juuctJonji. 
Thus  it  is  provided,  that  all  interferences  with  the  works  of  the 
railway  with  which  the  junction  is  authorized  must  be  made  to  the 
satisfaction  of  the  engineer  of  the  company  to  whom  that  railway 
belongs:  (Sect.  9*)  For  the  pui-poses  of  the  junction  (k)  an  easement 
only  is  acquired,  and  such  easement  may  be  sold  by  the  one  company 
to  the  other:  (Sect.  10.)  The  company  with  whose  line  the  j(uiction 
is  made  erect  and  work  the  signals,  while  tlje  expenses  of  working 
them  are  to  be  repaid  half-yearly  by  the  company  making  the  junc- 
tion :  (SecL  12.)  To  sustain  an  action  for  these  expenses,  proof  must 
be  given  that  they  have  been  Eu:tually  paid,  and  the  mere  proof  that 
E  liability  has  been  incurred  in  respect  of  them  is  not  enough  {I), 


R.  a  Act,  16G3. 


(/>  Mmkland  and  KirkinllUoch  R,  Co. 
r.  itixon,  3  Railw.  Cas,  273. 

{tf)  Bishop  V.  North,  11  IL  k  W.  418  ; 
3  SaiIw.  Cos.  459  ;  and  !w.^e  Farrmo  ▼. 
Vanntlart,  1  Rdlw.  Cat.  602,  ntid  iHrnd 
V.  King*coU,  2  Bnilw*  Caa»  27, 

{h)  O.  N,  IL  Cq.  V,  Edit  and  WcM  India 
Docks,  d:c.  R.  Co.,  7  Railw.  Ctuk  356. 

(f)  26  k  27  Vict.  c.  92,  as.  1>— 12. 


{k)  The  words  "purpo^is  of  thp  juiic- 
tion  "  incltide  the  foni^ation  of  aU  works 
necefisary  for  the  jynctiori.  Dublin  and 
Drot}hfda  R.  Co.  v,  Na-van  and  KhtgsciruH 
R.  Co.,  5  Ir.  R.  Eq.  393. 

(I)  Ca^rmarthfn  and  Cardigan  R.  Co,  v, 
ManchtMtT  and  Mii/ord  M.  Co.,  U  R,,  8 
C.  ?.  085  ;  42  U  J.,  C.  P.  262. 
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2.  OeneraZ  Powers  to  construct  Railway  and  Works. 

These  powers  are  of  a  very  extensive  nature.  The  special  act 
ordinarily  empowers  the  company  to  "  make  and  maintain  "  the  rail- 
way "  with  all  proper  stations,  approaches,  works,  and  conveniences 
connected  therewith — a  power  which  includes  reasonable  improve- 
ments, such  as  stone  steps  in  a  station-yard  (m) ;  and  the  16th  sec- 
tion of  the  Railways  Clauses  Act,  1845,  enacts  that  "  subject  to  the 
a  c.  Afit»  s.  18.  provisions  and  restrictions  in  that  act  and  the  special  act  contained, 
or  in  any  act  incorporated  therewith  (ti),  it  shall  be  lawful  for  the 
company,  for  the  purpose  of  constriLcting  the  railway  (o),  or  the 
accommodation  works  connected  therewith,"  to  execute  any  of  the 
following  works : — 

"  They  may  make  or  construct  in,  upon,  across,  under  or  over  any  lands,  or 
any  streets,  kills,  valleys,  roads,  railroads,  tramroads,  rivers  (p),  canals,  brooks, 
streams  or  other  waters,  within  the  lands  described  in  the  said  plans,  or  men- 
tioned in  the  said  books  of  reference,  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels  (<;),  embankments,  aqueducts,  bridges, 
roads  (r),  ways(5),  passages,  conduits,  drains,  piers,  arches  (Q,  cuttings  and 
fences,  as  they  think  proper  (w)  : 

"  They  may  alter  the  course  of  any  rivers  not  navigable,  brooks,  streams  or 
watercourses,  and  of  any  branches  of  navigable  rivers,  such  branches  not  being 
themselves  navigable,  within  such  lands,  for  the  purpose  of  constructing  and 
maintainilig  tunnels,  bridges,  passages  or  other  works  over  or  under  the  same, 
and  divert  or  alter,  as  well  temporarily  as  permanently,  the  course  of  any  such 
rivers  or  streams  of  water  (x),  roads  (y),  streets  or  ways,  or  raise  or  sink  the  level 
of  any  such  rivers  or  streams,  roads,  streets  or  ways,  in  order  the  more  conve- 
niently (z)  to  carry  the  same  over  or  under  or  by  the  side  of  the  railway,  as  they 
may  think  proper  : 

**  They  may  make  drains  or  conduits  into,  through  or  under  any  lands  adjoin- 
ing the  railway,  for  the  purpose  of  conveying  water  from  or  to  the  railwav  (a)  : 

**  They  may  erect  and  construct  such  houses,  warehouses,  offices,  ana  other 
buildings,  yards,  stations,  wharfs,  engines,  machinery,  apparatus  and  other 
works  and  conveniences  as  they  think  proper." 

Gjnersi  power.         It  is  further  provided  by  the  same  section,  that  the  company  "  may 
do  all  other  acts  necessary  for  making,  maintaining,  altering  or  re- 


Indlnad  plsnss, 
9tc 


Alteration  of 
course  of  rivers,* 
Ac 


Drains,  4e. 
WarehoQses,  fto. 


(m)  Sevenoaks,  tL'C.  R.  Co.  v.  L.  C.  d:  D. 
R.  Co.,  L.  K,  11  Ch.  D.  625. 

(n)  This  includes  the  Lands  Clauses  Act. 
Jtaiigclq/  v.  Mullaml  R.  Co.,  37  L.  J.,  Ch. 
313  ;  L.  R.,  3Ch.  306. 

(o)  See  R.  v.  Wycombe  R.  Co.,  36  L.  J., 
Q.  B.  121,  and  post. 

{p)  See  further,  Mayor,  d:c.  of  Noncieh 
y.  Norfolk  R.  Co.,  4  E.  &  B.  397.  As  to 
the  bridges  over  navigable  tidal  waters,  see 
sect  6,  post. 

{q)  If  a  permanent  tunnel  be  made,  the 
company  must  purchase  the  land.  Rams- 
den  V.  Jdanchester  and  AUrincham,  R.  Co., 
1  Ex.  723. 

(r)  Sec  as  to  a  temporary  ballast  line, 
Sherahy  v.  South  Eastern  R,  Co.,  13  Jur. 
689  ;  and  as  to  permanent  diversion  of 
road,  Phillipps  v.  London^  Brighton  and 
South  Coast  R.  Co.,  4  Giff.  46. 

{s)  See  Sadd  v.  Maldoit  and  Rraintree 


R.  Co.,  6  Ex.  143  ;  20  L.  J.,  Ex.  102. 

(0  If  an  arch  be  made,  the  company 
must  purchase  the  land.  Pinchin  v.  Lon^ 
don  and  Jilackwall  R.  Co.,  1  Kay  k  J.  84. 

{ii)  See  the  cases  as  to  bridges,  collected, 
lK)st,  p.  382  ;  as  to  roads,  p.  389. 

(x)  See  Abraham  v.  Greai  Northern  JL 
Co.,  16  Q.  B.  686  ;  Pugh  v.  Golden  Valley 
R.  Co.,  L.  R.,  12  Ch.  D.  274. 

(y)  If  a  railway  company  divert  a  road, 
and  substitute  a  new  one,  the  soil  of  the 
old  road  reverts  to  the  owner,  discharged 
of  the  casement.  Marquis  of  Salisbury  v. 
Great  Northern  R.  Co.,  28  L.  J.  C.  P.  40. 

(s)  See  Attorney-General  v.  Ely^  <fcc  IL 
Co.,  37  L.  J.,  Ch.  822 ;  L.  R.,  6  Eq.  106  ; 
affirmed  on  app>eal,  38  L.  J.,  Ch.  258  ; 
L.  R.,  4Ch.  194. 

(a)  As  to  powers  of  Drainage  Commiso 
sioners  in  Ireland,  see  ss.  25—29. 
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pairing  and  using  the  railway :  "  provickd  always (b),  that  they  do  as 
little  damage  as  can  be,  and  make  full  satisfaction,  &a,  to  all  parties 
interested  for  all  damage  bj  them  sustained  by  reason  of  the  exercise 
of  the  statutory  power  (c). 

The  powers  given  by  this  section  can  only  be  exercised  so  far  as  is 
necessary  for  the  construction  of  the  railway;  au  exercise  of  such 
powers  merely  for  the  purpose  of  saving  expense  is  an  illegitimate 
exercise  of  them  (d). 

It  follows,  that  if  a  company  carry  on  their  works  in  such  a  way 
as  to  cause  more  damage  than  the  necessity  of  the  case  requires,  a 
court  of  equity  will  restrain  them  ;  for,  although  the  company  are 
not  to  be  prevented  from  doing  anything  which  is  necessary  to  the 
due  prosecution  of  their  undertaking,  they  may  not,  on  the  other 
hand,  prosecute  it  in  such  a  manner  as  to  do  unnecessary  damage 
to  others.  Thus,  where  a  railway  company  were  proceeding  to  erect 
an  arch  over  a  milUrace,  for  the  purpose  of  sustaining  au  embank- 
ment on  which  the  railway  was  to  be  constructed,  and  it  appeared 
that  injury  would  be  done  to  the  mill  if  the  arch  were  of  the  proposed 
dimensions,  but  that  the  injury  would  be  avoided  if  the  arch  were  of 
certain  larger  dimensions,  an  injunction  was  granted  to  restrain  the 
company  from  making  over  the  mill-race  an  arch  of  less  than  certain 
specified  dimensions  (e),  but  a  company  whose  line  crosses  a  stream, 
may  in  the  exercise  of  their  rights  as  riparian  owners,  abstract  a  rea- 
sonable quantity  of  water,  although  the  working  of  a  mill  may  be 
thereby  shortened  for  a  few  minutes  a  day  (/).  So  where  a  company 
neglected  to  take  sufficient  precautions  to  secure  the  safety  of  an 
adjoining  house,  the  Court  granted  an  inj unction,  and  also  an  inquiry 
as  to  damages  (g). 

The  special  act  sometimes  gives  power  to  the  company  to  underpin 
houses  within  100  feet  of  the  railway,  giving  ten  days*  notice  to 
occupiers,  and  also  paying  them  compensation  (h). 


FroTiio  u  to 
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Fugh  V.  GatfUn. 
Volley  k.  Co. 
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{h)  This  proviao  does  not  control  tho 
provisions  in  sect  50  (poHt,  p.  357),  iw  ta 
tho  rate  of  the  ascent  ot  a  road,  mid  other 
aimilar  provisions  in  the  act.  The  worda 
U9<?d  do  not  apply  to  what  is  done,  but  to 
the  tnaoDcr  of  doing  it— the  modim  ope- 
randi ;  and  compensation  is  to  be  made 
for  the  damage.  R.  v,  E.  and  W,  India 
DochH,  ^,  R.  Co.,  22  L.  J.,  Q.  B.  380  j  2 
£.  k  B.  466. 

(c)  Therefore  partieji  ii\jnTcd  moat  acck 
componaation,  and  cannot  bring  actiona 
unless  they  Bii^itain  special  damage.  See 
sect.  55  ;  fFatlius  v.  Givai  N&rVi^m  K 
Co.,  16  Q.  B.  9G1  ;  Tanner  v.  South  Woks 
R.  Co.,  5  E.  &  R.  618. 

(d)  Rig.  T.  IFijcmnhc  R.  Co,,  h.  R.,  2 
Q.  B.  310  ;  36  L.  J,,  Q.  B,  121  ;  followed 
with  approval  by  Jea««l,  M.  R»,  in  Fcn- 

H. — VOL,  I. 


m'ck  Y.  Efist  Londan  R.  Co.,  L.  R.,  20  Eq. 
544^  and  with  rlisapproTftl  by  Fry,  J,,  in 
Pufjh  V.  Gulden  VaUctj  K  tt)»,  ll  K.,  12 
Ch.  D.  274  ;  attirmed  by  Court  of  Apjieal 
in  Fwjh  V.  GoUkn   Vallaj  R,  Qh,  L.  K.» 

15  Cb.  i>.  330  \  49  L.  J.,  Ch.  723. 

{<e\  CqciJs  v»  ClarcTici  R  Co.,  1  Ru5s.  k 
M.  181  ;  sec  also  Manser  v.  Narthem  and 
EgjKern  R.  Co,,  2  Kailw.  Caa.  380, 

(/)  Sandwich  {Eart  of)  v,  Greal  North- 
ern R.  Co.,  L.  R„  10  Ch.  D.  707;  40 
L.  J.,  Ch.  225. 

ig)  BiicocY,  Great  Easlem  E,  Co.,  L.  R., 

16  Eq.  636. 

(A)  See  Metropolitan  lUilwaj'  Act^  1874, 
B.  47,  and  Metropolitiui  Diatnct  Railway 
Act,  1875,  B.  25 ;  Stevens  v.  Mctropoliian 
District  R.  Co.,  L.  R.,  29  Ch.  D.  60, 

A  A 
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^  to^SJinS*"       ^*  ^^  ^^^^  settled  that  a  railway  company  is  amenable  to  indictr 

^^^^y-       ment  (i),  as  well  as  by  information  at  the  instance  of  the  Attomey- 

^nma^**^      General  (i),  if  their  works  are  not  made  conformably  to  the  powers 

contained  in  the  statutes. 

SSetSAto'         ^^  ^^^  ^^^  peculiar  case  of  Goldsmid  v.  Great  Eastern  R.  Co.  (I) 

•utton?'**        the  defendants  who  had  established  a  depot  at  their  terminus  within 

300  yards  of  a  chartered  market,  and  had  let  the  dep6t  to  tenants 

with  the  exclusive  right  of  selling  vegetables  brought  up  by  their 

railway,  were  restrained  from  using  it  in  such  manner  as  to  interfere 

with  the  rights  of  the  plaintiff  in  the  chartered  market. 

Bge^oon-  jf  ^he  appointment  of  special  constables  be  occasioned   by  the 

i*svictc80.  behaviour,   or  reasonable    apprehension   of    the   behaviour,   of  the 

persons  employed  by  the  company  to  construct  the  railway,  justices 

of  the  peace  may  make  orders  upon  the  company  for  the  payment  of 

the  constables.     A  secretary  of  state  has  power  to   disallow  such 

orders,  and  they  are  binding  on  the  company  only  if  allowed  by 

him  (m).    The  making  of  such  an  order  is  a  judicial  proceeding,  so 

that  the  company  is  entitled  to  be  heard  before  the  order  is  made, 

and  an  order  made  without  such  hearing  will  be  quashed  (n).     It 

seems  that  the  special  constables  may  be  employed,  although  the 

Board  of  Trade  has  authorized  the  opening  of  the  line  for  traflSc  (o). 


jiniSlhMLins  ^'  Deviations  from  Datum  Line. 

The  general  powers  confeiTed  upon  railway  companies  by  the 
Railways  Clauses  Act  are  restrained  by  provisions  requiring  that 
certain  engineering  works  connected  with  the  railway  shall  be  exe- 
cuted in  a  specified  manner. 

Deriationa  from        Thus,  by  sect.   11,  in  making  the  railway,  the  company  may  not 

datum  line  de-         ,.         '•^  ,  *,  /.,-i  r  ^  i 

■cribed  in  sec      deviate  from   the  levels  of  the  railway  as  referred  to  the  common 

tions,  Ac.  ,  .  *' 

R.  c.  Act,  8. 11.  datum  line  (p)  described  in  the  section  approved  of  by  Parliament, 
and  as  marked  on  the  same,  to  any  extent  exceeding  in  any  place 
5  feet,  or  in  passing  through  a  town,  village,  street  or  land  con- 
tinuously built  upon  2  feet,  without  the  previous  consent  in  writing 
of  the  owners  and  occupiers  of  the  land  in  which  such  deviation  is 

ge'p^n^ffcc^  intended  to  be   made    {q).      If  any   street   or  public  highway  be 

(i)  R,y,  Oreat  North  of  England  R.  Co.,  (o)  North  British  R,  Co,  v.  Honu,  6 

9  Q.  B.  816.  Railw.  Cas.  231. 

(it)  See  7  &  8  Vict.  c.  85,  s.  17.  (jo)  See  North  British  R.  Co.  t.   Tod, 

(0  L.  R.,  25  Ch.  D.  511— C.  A.  ante,  p.  339. 

(m)  1  &  2  Vict.  0.  80,  post,  Appendix.  (q)  A.s    to    mandamus   to  company  to 

(n)  Reg,  v.   Cheshire  Lines  Committee,  construct  their  works  in  conformity  with 

L.  R.,  8  Q.   B.   344  ;    42  L.  J.,   M.   C.  their  powers,  see  R.  v.  E.  and   W.  India 

100.  Docks,  dec,  R,  Co.,  2  £.  &  B.  466. 
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affected   by  such   deviation,  then   the   same  "shall  not  be  made"  OonBftntofju^ 

without  the  like  coQseiit  of  the  trustees  or  commissioners  having  the 

control    thereof,   or  of  two  or  more  justices  of   the  peace  in  petty 

sessions  assembled  for  that  purpose,  and  acting  for  the  district  in 

which  such  street  or  public  highway  may  be  situated,  or  without  the 

like   consent   of  the  commissioners  for  any  public  sewers,   or   the 

proprietors  of  any  canal,  navigation,  gasworks  or  waterworks  affected 

by  such  deviation*     The  company,  however,  may  deviate  from  tho 

said  levels  to  a  further  extent  without  such  consent  as  aforesaid,  by 

lowering  solid  embankments  or  viaducts,  provided  that  the  requisite 

height  of  headway,  as  prescribed  by  act  of  Parliameutj  be  left  for 

roads,  streets  or  cauals  passiog  under  the  sanie.     Fourteen    days* 

notice  of  every  petty  sessions  to  be  held  for  ohtaiuing  the  required 

consent  of  justices  must  be  given  in  some  newspaper  circulating  in 

the  county,  and  a  like  notice  must  be  affixed  upon  tbe  door  of  the 

parish  church  in  which  the  deviation  is  intended  to  be  made. 

Before  the  company  may  make  any  greater  deviation  from  the 
level  than  5  feet,  or  in  any  town,  ttc,  2  feet,  tliey  must  give 
notice  of  the  intended  deviation  by  public  advertisement,  inserted 
once  at  least  in  two  local  newspapers,  or  twice  at  least  in  one  local 
newspaper,  three  weeks  at  least  before  commencing  to  make  the 
deviation ;  and  the  owner  of  any  lands  prejudicially  affected  there- 
by (r),  at  any  time  before  the  commencement  of  the  making  of  such 
deviation,  may  apply  to  the  Board  of  Trade,  after  giving  ten  days' 
notice  to  the  company,  to  decide  whether  such  proposed  deviation  is 
proper  to  be  made;  "and  it  shall  be  lawful  for  tbe  Board  of  Trade, 
if  they  think  fit/'  to  decide  such  question  accordiogly,  and,  by 
certificate  either  to  disallow  or  to  authorize  the  deviation,  either 
simply  or  with  modifications.  If  a  certificate  be  given,  "  it  shall  not 
be  lawful"  for  the  company  to  make  the  deviation,  except  in  con- 
formity therewitli. 

As  to  arches,  viaducts  and  tunnels,  and  the  change  in  the  law 
effected  by  the  Railways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92), 
s.  4-,  see  p.  348,  ante. 

The  company  may  not  deviate  from  or  alter  the  gradients,  curves, 
tunnels  or  other  engineering  works  {s)  described  in  the  plan  or 
section,  except  within  certain  limits  prescribed  by  the  14th  section, 
as  follows ; — 

"  Subject  to  the  above  proviaionB  in  regard  to  altering  levels,  it  shall  be  lawful  Gradients, 
for  the  company  to  dimimsh  the  uiclinatioii  or  gradients  of  the  railway  to  any 


Certlflcat*  of 
Bonnl  of  TrkdOi 


Arcbee.  rU- 
ducU,  timitels. 


Onulienta  aM 
curve*. 

R.  C.  Act,  «.  14. 


(r)  See  Pearcc  v.    Wycoinhc  B,   Co.,  I 
hew.  244* 

J«)  This  appUeB  only  Ut  the  line  of  the 
IwAy  ftud   not  to   crosa   roads.     li.    v* 
CaUdonian  R.  Co.,  20  L  J.,  g.  B.  147; 


Bmrdmer  v.  L  <f-  N.  H^,  H.  Co.,  1  Mficii. 
^  Gord.  112;  ante,  p.  343.  And  would 
include  bridges ;  Attorney  -  Gctvttal  v. 
Taoktsburif  and  Maltfem  IL  Co.,  32  L.  J., 
Clt  482. 
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extent,  and  to  increase  the  said  inclination  or  gradients  as  foll««w8 ;  (that  is  to 
say,)  in  gradients  of  an  inclination  not  exceeding  one  in  a  hundred,  to  any 
extent  not  exceeding  ten  feet  per  mile,  or  to  any  further  extent  which  shall  be 
certified  by  the  Board  of  Trade  to  be  consistent  with  the  public  safety,  and  not 
prejudicial  to  the  public  interest  ;  and  in  gradients  of  or  exceeding  the  inclina- 
tion of  one  in  a  hundred,  to  any  extent  not  exceeding  three  feet  per  mile,  or  to 
any  further  extent  which  shall  be  so  certified  by  the  Board  of  Trade  as 
aforesaid  (f). 

**  It  shall  be  lawful  for  the  company  to  diminish  the  radius  of  any  curve  de- 
scribed in  the  said  plan,  to  any  extent  which  shall  leave  a  radius  of  not  less  than 
half  a  mile,  or  to  any  further  extent  authorized  by  such  certificate  as  aforesaid 
from  the  Board  of  Trade. 

**  It  shall  be  lawful  for  the  company  to  make  a  tunnel,  not  marked  on  the  said 
|)lan  or  section,  instead  of  a  cutting,  or  a  viaduct  instead  of  a  solid  embankment, 
if  authorized  by  such  certificate  as  aforesaid  from  the  Board  of  Trade." 


4.  Bridge*, 


CnMMing  of 

rCNUlM. 

HMt.  44. 


On  a  IcveL 


Sect.  4.  Bridges  over  or  under  Roads. 

With  respect  to  the  crossing  of  roads,  or  other  interference  there- 
with, it  is  enacted,  "  that  if  the  line  cross  any  turnpike  road  or  public 
highway,  then  (except  where  otherwise  provided  by  the  special  act(u)  ), 
cither  the  road  shall  be  carried  over  the  railway,  or  the  railway  over 
the  road,  by  means  of  a  bridge,  to  be  executed,  and  at  all  times 
thereafter  maintained,  at  the  expense  of  the  company.  But  it  is 
provided,  that  with  the  consent  of  two  or  more  justices  in  petty 
sessions,  the  company  may  carry  the  railway  across  any  highway 
other  than  a  public  carriage-road  on  the  level :  "  (Sect.  46.) 

This  section  gives  the  company  an  option  of  carrying  the  road 
over  the  railway,  or  the  railway  over  the  road,  as  they  may  think  fit, 
without  reference  to  the  level  of  the  line  of  the  railway ;  and  it  seems 
also  that  the  company  may,  under  sect.  16,  alter  such  works,  after 
they  have  once  exercised  the  option  given  by  the  above  section.  On 
this  ground  a  writ  of  mandamus  was  held  to  be  bad,  which  com- 
manded a  company  to  carry  a  road  over  a  highway  by  means  of  a 
bridge,  that  being  the  only  way  in  which,  according  to  the  level  of  the 
line  of  the  railway  at  the  time  the  writ  was  applied  for,  the  road  coidd 
be  preserved  (r).  If  the  road  is  carried  aver  the  railway,  the  section 
imposes  on  the  company  the  burden  of  the  perpetual  maintenance,  not 
only  of  the  fabric  of  the  bridge  and  approaches,  but  of  the  roadway 
over  the  bridge  and  approaches  (a;).     But  if  the  road  is  carried  under 


{t)  See  Attorney 'Gciural  v.  Mid  Kent 
R.  Co.,  L.  R.,  3  Ch.  100. 

{u)  Sec  Warden^  <C*c.  of  Dover  Harbour 
V.  London^  Chatham  and  Dover  H.  Co. ,  30 
L.  J.,  Ch.  474,  where  it  wjis  held  that  a 
special  act,  which  authorized  the  company 
to  cross  a  road  on  a  level,  provi<lcd  tlu-y 
made  a  bridge  for  foot  passengers,  was 
permissive  and  not  compulsory,  and  an 
injunction  to  prevent  their  carryiug  the 


road  over  the  railway  by  a  bridge  was 
refused. 

(r)  Saiifh  EasUm  R.  Co.  Y.R.,  20  L.  J., 
Q.  B.  428  ;  17  Q.  B.  485  ;  17  Jur.  901  ; 
4  H.  L.  Cu«.  471. 

(.'•)  Xorth  Staffitrilshire  R.  Co.  v.  Dale, 
8  E.  &  B.  836 ;  27  L.  J.,  M.  C.  147  ; 
Lcn4:h  v.  North  Staffordshire  R,  Co.,  29 
L.  J.,  M.  C.  151. 
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the   railway,   the   company   are   not   bound    to   keep    the   road    in 
repair  (y). 

Every  bridge  carrying  the  railway  over  a  road  must  be  built  as  Bridge  own 
follows:—  aaAct..,«, 

**  The  width  of  the  arch  shall  be  such  as  to  leave  thereunder  a  clear  apace  of  width  of  *rch, 
not  leaa  than  35  feet  if  the  arch  be  over  a  turnpike  roadj  and  of  25  feet  if  over  a 
public  carriage-road,  and  of  12  feet  if  over  a  pinvate  road  (z) : 

**  The  clear  height  of  the  arch  from  the  surface  of  the  road  shall  not  be  less   Hdghfc  of  •n«li» 
than  10  feet  for  a  space  of  12  feet  if  the  arch  be  over  a  turnpike  ruad,  and  15  feet 
far  a  space  of  10  feet  if  over  a  public  cartia^'e-road  ;  and  in  each  of  such  cases 
the  clear  height  at  the  springinij  of  the  arch  shall  not  be  less  than  12  feet  : 

**  The  clear  height  of  the  arch,  for  a  s]>ace  of  I*  feet  shall  not  be  less  than 
14  feet  over  a  private  carriage-road  : 

'*  The  descent  made  in  the  road,  in  order  to  carry  the  dame  nnder  the  bndge,  i>edc<ut  to  toad, 
•hall  not  be  mure  than  one  foot  in  30  feet,  if  the  bridge  be  over  a  turnpike-road  ; 
one  foot  in  20  feet  if  over  a  public  caiTiage-road  ;  and  one  foot  in  Iti  feet  if  over 
a  private  carriage- road,  not  being  a  traun^:nid  or  i-ailroad  ;  or,  if  the  same  be  a 
tramroad  or  railroad,  the  descent  shall  not  bo  greater  than  the  preacribed  rate  of 
mclination  ;  and  if  no  rate  be  preacribed,  the  same  shall  nut  be  greater  than 
it  existed  at  the  passing  of  the  special  act  :  '*  (Sect.  49,) 

Every  bridge  caiTying  a  road  over  the  railway  must  be  built  as  Bridge ovot 
follows  (a):-  ---. 

**  There  shall  bo  a  good  and  sufficient  fence  (h)  on  each  side  of  the  bridge  of  Fence, 
not  less  height  than  4  feet*  and  on  each  side  of  the  iiivmediate  approaches  of  such 
bridge  of  ni>t  less  tlian  3  feet, 

"  The  road  over  the  bridge  shall  have  a  clear  space  between  the  fences  thereof   Width, 
of  35  feet  if  the  road  be  a  tunipike-road,  and  ^5  feet  if  a  public  carriage-road, 
and  12  feet  if  a  private  rctad. 

•  *  The  ascent  shall  not  be  more  than  one  foot  in  30  feet  if  the  r<  »ad  is  a 
turnpike-road  ;  one  foot  in  20  feet  if  a  public  carriage-road  ;  and  one  fout  in  16 
feet  if  a  private  carriage-road,  not  being  a  trauiroad  or  a  railroad ;  or^  if  the  same 
be  a  tramroad  or  railroad,  the  ascent  shall  not  be  greater  timn  the  prescribed 
rate  of  inclijiation,  and  if  no  rate  be  prescribed,  the  same  shall  not  be  greater 
than  aa  it  existed  at  the  passing  of  the  special  act "  (s,  50). 


But  it  m  jy^^ovided — (1)  that  in  all  cases  where  the  average  avail-  WHthofbrt(tg«i 

able  width  tor  the  passage  of  carriages  of  any  existing  roads,  witliin  wHth  of  rona  ia 

,  »  ,  ,  .  ,  ,  .  .    ,  certain  c&seti. 

fifty  yards  of  the  points  of  crossing  the  same,  is  less  than  the  width  ^^^^  ^j^ 
prescribed  for  bridges  under  or  over  the  railway,  the  width  of  such 


(y)  IValcrford  ami  Li ni/^ rick  Jl,  Co.  v. 
Kmrmy^  1*2  Ir.  0.  L  It,  224  •,  FusUrnf  v. 
Sime  Co.,  13  Ir.  C\  L.  K.  494  ;  L.  and  iV. 
fF,  K  CtK  V.  SkrHm,  33  L.  .1.,  M.  C. 
158  ;  5  B.  &  S.  55t», 

(:)  These  diiiK'ntsions  are  to  bi'  taken 
irrespective  of  the  footpaths  at  the  side^s 
of  the  roftils.  !L  v.  Righj,  IH  L.  ,b,  Q,  B. 
153  ;  14  Q  B.  687.  Where  a  company, 
by  agi-eemtint  with  a  Isuid- owner,  agree  to 
erect  a  stiit^ible  briiige  Dver  a  street  us 
then  planned,  and  the  street  was*  42  feet 
wide,  it  was  held  that  the  nrch  of  the 
bridge  must  be  of  the  aaine  widtb.  Oltirke 
V.  MtiHch^ter,  .Sfu.^^ld  atui  Lhn^obmhirt 
R.  Co.,  1  J.  k  H.  631. 

(a)  Where  a  special  ftct  retjuired   th 


company  to  strengthen  ao  esriiitiiig  bridge 
pointed  out  in  the  plans,  and  the  coDxpany 
took  down  the  bridge  and  rebnilt  it.  it  was 
held  by  Lord  Cottenbain,  C,  that  they 
were  justified  in  doing  so*  Wood  \\  Norfh 
StafonUkirc  IL  Co.,  1  Macn.  k  UortL 
278. 

{h)  See  Laij  v.  Midland  R.  Co.,  80  L.  T. 
529  J  34  Lv  T.  30,  whew  a  boy  of  four  or 
five  yeara  of  uge,  who  hod  been  injured  by 
falling  through  the  optu  ornnmHntal  work 
of  a  bridge,  was  firat  hold  not  entitled  and 
afterwards  entitled,  to  recover  from  the 
company*  It  does  not  clearly  appear  &oni 
the  report  what  evidence  waa  given  at  the 
aecouii  trial. 
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Mlnimam  iridth. 


Repiir  of 
IniUget. 


Rapalrof 
bridges,  on 
•zpinuon  of 
turnpike  trust. 


Crossing  of  dis- 
tomplked  roads. 


bridges  need  not  be  greater  than  such  average  available  width  of 
such  roads ;  but  so,  nevertheless,  that  such  bridges  be  not  of  leas 
width,  in  the  case  of  a  turnpike-road  or  public  carriage-road,  than 
20  feet ;  and  (2)  that,  if  at  any  time  after  the  construction  of  the 
railway,  the  average  available  width  of  any  such  road  shall  be 
increased  beyond  the  width  of  such  bridge  on  either  side  thereof,  the 
company  shall  be  bound,  at  their  own  expense,  to  increase  the 
width  (c)  of  the  said  bridge  to  such  extent  as  they  may  be  required 
by  the  trustees  or  surveyors  of  such  roads  not  exceeding  the  width  of 
such  road  as  so  widened,  or  the  maximum  width  prescribed  for  a 
bridge  in  the  like  case  over  or  under  the  railway :  (Sect.  51.) 

By  the  46th  section  of  the  Railways  Clauses  Act,  the  company 
are  bound  to  maintain  all  bridges  made  by  them  under  or  over  turn- 
pike-roads or  public  highways  ;  and  by  the  65th  section  of  the  same 
act,  two  justices  may  order  bridges  to  be  repaired  upon  the  applica- 
tion of  two  householders,  made  after  not  less  than  ten  days'  notice  to 
the  company  {d).  The  65th  section  has  been  held  to  be  incorporated 
by  general  words  in  a  special  act  (e) ;  and  where  the  special  act 
provided  for  the  repair  of  a  bridge  by  the  trustees  of  a  turnpike-road, 
and  the  turnpike  trust  had  expired,  it  was  decided  that  the  65th 
section,  although  expressly  varied  by  the  special  act,  revived  on  the 
expiration  of  the  turnpike  trust,  so  that  an  order  to  repair  the  bridge 
might  be  made  under  the  65th  section  (/).  It  is  also  expressly  pro- 
vided by  the  Annual  Turnpike  Acts  Continuance  Act,  1872,  35  &  36 
Vict  c.  85,  s.  13,  that  "  such  of  the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  1845,  with  respect  to  the  crossing  of  roads  and 
other  interference  therewith  (y)  as  relate  to  turnpike  roads  shall  con- 
tinue in  force  in  relation  to  any  road,  which  having  been  a  turnpike 
road,  may  at  any  time  after  the  passing  of  that  act  [10th  August, 
1872]  become  an  ordinary  highway  in  the  same  manner  as  if  such 
road  had  continued  to  be  a  turnpike-road  " ;  and  that  "  in  the  con- 
struction of  the  said  provisions,  when  applied  to  any  such  road  as 
aforesaid,  if  the  road  is  within  the  jurisdiction  of  the  highway  board 
such  highway  board  shall  be  deemed  to  bo  the  trustees  or  commis- 
sioners thereof;  and  in  other  cases  the  surveyor  or  other  local 
authority  having  the  care  of  the  road  shall  be  deemed  to  be  such 
trustees  or  commissioners." 

If  other  parties  carry  a  bridge  over  the  railway  under  an  act 
binding  them  to  repair  the  bridge,  the  obligation  to  repair  will  only 


(c)  See  H.  V.  Bigby,  14  Q.  B.  687,  post, 
p.  383. 

{d)  As  to  agreement  with  urban  autho- 
rity for  adoption  and  maiuteuance  of 
bridges,  see  Public  Health  Act,  1875,  88 
&  39  Vict.  c.  65,  8.  U7. 


(«)  Bristol  and  Exeter  R  Co.  y.  Tucker, 
13  C.  B.,  N.  S.  207;  7  L.  T.  464. 

(/)  Londony  Chatham  and  Dover  JL  Co. 
V.  Ifandsworth  District  Board,  42  L.  J., 
M.  C.  70. 

ig)  See  ss.  46—62. 
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arise  upon  the  railway  company  giving  notice  to  such  parties  ;  and  if 
the  company  do  the  repairs  themselves  without  liuch  notice,  they  will 
not  be  able  to  recover  them  (/t). 

It  is  oho  provided,  that,  if  the  mesne  inclination  of  any  road  within 
250  yards  of  the  point  of  crossing  the  same,  or  the  inch  nation  of  such 
portion  of  any  road  as  may  require  to  be  altered,  or  for  which  another 
road  shall  be  substituted,  shall  be  steeper  than  the  incUnation  re- 
quired to  be  preserved  by  the  company,  then  the  company  may 
carry  any  such  road  over  or  under  the  railway,  or  may  construct 
such  altered  or  substituted  road,  at  an  inclination  not  steeper  than 
^the  said  mesne  incUnation  of  the  road  so  to  be  crossed,  or  of  the  road 
f  so  required  to  be  altered,  or  for  which  another  road  shall  be  substi- 
tuted :  (Sect  520 

If  the  company  so  use  (i)  any  part  of  any  road  (j),  public  or 
private,  as  to  render  it  impassable  for,  or  dangerous,  or  extraordinarily 
inconvenient  to  the  public,  they  ai'e  required,  before  the  commence- 
ment of  any  operations,  to  cause  a  sufficient  road  to  be  made,  instead  of 
the  road  to  be  interfered  with,  and  to  maintain  such  road  :  (Sect.  53.) 
This  section  applies  to  a  permanent  as  weD  as  to  a  temporary 
diversion,  and  the  road  to  be  substituted  must  at  any  rate  not  be 
dangerous  to  use  at  any  season  of  the  year  (k).  In  default  of  making 
the  substituted  road,  the  company  are  liable  to  a  heavy  penalty, 
payable  to  the  trustees,  &c.,  if  a  public  road,  or,  in  case  of  a  private 
road,  to  the  owner  (Q ;  and  any  person  sustaining  special  damage, 
and  no  other  person  (m),  may  maintain  an  action  against  the 
company :  (Sects.  54,  55.)  If  the  road  interfered  with  as  above 
mentioned  can  be  restored  compatibly  with  the  formation  and  use  of 
the  railw^ay,  the  company  are  required  to  restore  it  to  as  good  a 
condition  as  the  same  was  in  at  the  time  when  the  same  was  first  inter- 
fered with,  or  as  near  thereto  as  may  be ;  and  if  it  cannot  be  restored, 
then  the  company  are  required  to  cause  the  new  or  substituted  road, 
or  some  other  sufficient  substituted  road^  to  bo  put  into  a  permanently 


natious  or  n.i4dj 
cr<i&fte(l  or  di- 
verted need  not 
be  improved. 

R,  a  Act,  a.  62. 


Before  rofcdi  art 
( titer rDfed  wlUi 
others  must  ba 
■al«titute<L 

SttcU.  &5-&S. 


(h)  London  and  So\dk  Wtst^m,  H  Co. 
y.  Ftoifrr,  L.  R„  1  C,  P.  Div,  77  j  33 
L.  T.  687. 

(i)  As  to  diveraioD  and  alteratioD,  see 
sect.  16,  auto,  p.  352,  and  MarqtiU  of 
Salisbury  r.  Great  Northern  M,  Co,,  88 
L.  J.,  a  P,  40. 

{J)  This  means  other  thuu  that  which 
ia  the  aobject  of  the  powers  of  the  npecial 
act  ;  theriifdre,  where  a  specml  act  autho- 
rLzcd  the  converaion  of  a  trammjad  into  a 
railwiiy,  the  company  wore  held  not  bound 
l»y  tUis  sectiou  to  substitute  another  road 
during  the  conversion.  Tanner  v.  South 
fFaUs  R.  Co,,  5  E.  &  B.  618. 

{k)  AUomcif'Gcnerai    y.    Barry    Docks 


and  Eaiiwa^  Co.,  L,  R,,  85  Ch.  D.  573, 
per  North »  J.,  an  ii^imctton  was  Buspend^ 
on  condition  of  immediate  danger  being 
preventtjd,  and  till  after  an  apiK'uI,  u  Inch 
was  entered,  bnt  afterwards  withdmwn. 

{I)  A  tenant  of  a  fonn  i«  not  an  owner 
within  thia  proviiiion.  Coltinmn  v.  Ncw- 
castU  mid  barUngton  R.  Co.,  1  Car.  k 
Kir,  546.  See  the  interpretatiou  clAUse^ 
sect  3  ;  see  also  Mann  v.  Grtat  SotU/um 
and  ire^Uru  iJ,  Co.,  «  Ir.  C.  L.  R.  105, 

(m)  ^FiUkimt  V.  Gi^jtt  Northern  U,  Co,, 
16  Q.  B.  961  ;  20  L.  J,,  g,  B,  391; 
Taitfur  V.  South  JFaltit  K  Co.^  5  K  &  B. 
618. 
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substantial  condition,  equally  convenient  as  the  former  road,  or  as 
near  thereto  as  circumstances  will  allow  (n) ;  and  the  former  road 
must  be  restored,  or  the  substituted  road  provided,  within  a  certain 
period,  which  is  prescribed,  otherwise  a  penalty  is  incurred :  (Sects. 
66,  67.)  If  the  company  use  or  interfere  with  (o)  any  road,  they  are 
required  from  time  to  time  to  repair  and  make  good  all  damage  done 
by  them  ;  and  in  case  of  difference,  two  justices  may  decide  the 
question  in  the  manner  prescribed  (p)  :  (Sect.  58.) 

Where  the  special  act  authorized  the  extinguishment  of  certain 
footways,  it  was  held  by  the  CJourt  of  Appeal  that  only  public  foot- 
ways could  be  extinguished,  and  that  a  private  right  of  way  could 
not  be  interfered  with  (g). 


0.  Bndoti  ofMf 
TidaiWaUn. 


6.  Bridges  over  Tidal  Waters. 


The  Railways  Clauses  Act,  1863,  26  &  27  Vict.  c.  92,  contains  a 
variety  of  provisions  (Sects.  13 — 19)  for  the  protection  of  the  navi- 
of  iHidge.  gation  of  tidal  waters  from  interruption  by  railway  works.  The  act, 
which  applies  only  if  incorporated  by  the  special  act,  is  set  out  in 
vol.  II,  With  regard  to  bridges  over  tidal  waters,  it  is  enacted  by 
sect.  14  that  they  must  be  constructed  with  spans  of  such  headway 
and  waterway  and  with  such  opening  span  (if  any)  as  the  Board  of 
Trade  approves,  and  by  sect.  16  that  if  there  be  an  opening  span, 
"  it  shall  not  be  lawful  for  the  company  to"  detain  any  vessel,  barge  or 
boat  at  the  bridge  for  a  longer  time  than  may  be  necessary  for  admitting 
a  carriage  or  engine  travei'sing  the  railway  and  approaching  the  bridge 
to  cross  the  bridge,  and  for  opening  the  bridge  to  admit  the  vessel, 
barge  or  boat  to  pass,"  the  company  being  also  subject  to  Board  of 
Trade  regulations  as  to  user  of  the  bridge,  and  to  a  penalty  of  £20 


(n)  An  infoimation  may  be  filed  if  thia 
provision  is  disregarded.  See,  as  to  in- 
junction in  such  a  case,  Altomey-Ocncral 
V.  London  and  SoxUh  iVestcm  k.  Co.,  3 
De  G.  &  S.  439. 

(o)  Where  a  railway  company  used  roads 
by  the  carriage  of  stone  and  other  mate- 
rials over  them  for  making  the  railway 
and  works,  and  in  the  opinion  of  two  jus- 
tices thereby  damaged  the  road,  it  was 
held  by  the  Court  of  Queen's  Bench  that 
they  wore  liable,  under  sect.  58,  to  make 
goo<l  the  damage,  although  the  materials 
were  really  conveyed  in  tne  carts  of  con- 
tractors and  others  em])loyed  by  them. 
West  Riding  and  Oriinsby  R.  Co.  v.  Wake- 
field  Local  Board  of  Uealth,  33  L.  J., 
M.  C.  174. 

{p)  As  to  what  is  a  good  conviction 


under  this  section,  see  X.  and  N.  W.  R. 
Co.  V.  Wethcrall,  20  L.  J.,  Q.  B.  337  ;  15 
Jur.  247.  Where  a  railway  company 
pulled  down  a  county  bridge  and  erected 
another,  and  agreed  with  the  trustees  of  a 
tunipike  road  to  keep  the  approaches  to 
the  bridge  in  rt'pair,  which  hatl  been  pre- 
viously n-pain*d  by  the  county,  and  the 
road  became  out  of  repair,  Wightman,  J., 
refused  to  grant  a  mandamus  calling  upon 
the  comj>any  to  repair  the  road,  as  it  was 
not  a  use  of  the  road  within  8  &  9  Vict.  c. 
20,  8.  r>8.  The  proper  course  was  for  the 
tmstees,  if  they  were  compelled  to  repair 
the  road,  to  avail  themselves  of  their 
remedy  on  the  agreement.  Ex  parte 
Exeter  Road  TrttsUes,  16  Jur.  669. 

(q)  Wells  V.  London,  Tilbury  and  South- 
end R.  Co.,  L.  R.,  6  Ch.  D.  126. 
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for  detaining  any  vessel,  &c.  loager  than  the  proper  time.  If  the 
mast  of  a  vessel  can  be  sufficiently  lowered,  a  refusal  to  open  the  span 
is  not  a  detention  within  the  liJth  section  (r). 


6.  Level  Crossings,  and  Accid^^its  at  Level  Crossings, 

By  the  General  Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  71,  it  was 
provided,  that  whenever  a  railroad  should  cross  '*  any  higfitvay  for 
carts  or  carriages"  the  proprietors  of  the  raih'oad  should  make  and 
maintain  gates  at  each  of  the  crossings,  and  employ  proper  persona 
to  open  and  shut  them. 

Bnt  that  act  not  appl}ing  to  turnpike  roads,  the  law  was  extended 
by  2  &  3  Vict,  a  45  (s),  which,  enacted,  that  whenever  a  railroad 
should  cross  **any  turnpike'road,  or  an}/  highway  or  siatate  lahour 
road  for  carts  or  carriages  in  Great  Britain/*  the  proprietors  of  the 
railroad  should  make  and  maintain  gates  across  each  end  of  the  road, 
and  employ  proper  persons  to  open  and  shut  theoi. 

By  5  &  6  Vict.  c.  55,  s.  9  {(),  after  reciting  2  &  3  Vict.  c.  45,  and 
that  by  the  acts  relating  to  certain  railways  it  was  provided  that  such 
gates  should  be  kept  closed  acivss  the  railway,  except  when  trains 
were  passing,  it  was  enacted  that  such  gates  should  he  kept  closed 
across  each  end  of  such  turnpike  or  other  roads  in  lieu  of  across  the 
railway  (except  when  horses.  &c.  had  to  cross  the  railway),  with  a 
proviso  enabling  the  Board  of  Trade  to  make  alterations,  if  necessary. 

None  of  these  acts,  however,  apply  to  a  railway  const  meted  by  a 
private  owner  without  the  authority  of  an  act  of  Parliament,  and 
wliere  a  horse  strayed  along  a  turnpike  road  on  to  a  private  railway 
by  a  level  crossing  unprotected  by  gates,  and  so  was  killed  by  a  train, 
it  was  held  by  the  House  of  Lords  that  the  owner  of  the  horse  could 
recover  nothing  from  the  owners  either  under  the  statutes  or  at 
common  law  (it). 

It  is  material  to  observe  that  the  46th  section  of  the  Railways 
Clauses  Act,  1845,  without  repealing  the  above  provisions,  prohibits 
level  crossings  in  general,  by  enacting  when  the  line  of  railway 
crosses  any  turnpike-road  or  public  highway,  then  (except  where 
otherwise  provided  by  the  special  act)  either  the  road  must  be  carried 


6.  X^tvl  Crottfn^ 


2*8  Vict,  c  46. 


5  &  0  Vict.  e.  55, 
s.  0. 


PrtTftte  railway 
In  luatlbcted  by 
Highway  AcU. 


Prohibition  of 

in  gt*ri«Tal, 

R.  C.  Act,  1.  46." 


(r)   It^eat  Lancashire  R  Co.  v.  Idd<mj 
r  40  L.  T.  600. 

(j)  See  ?oL  II.     Compliiints  under  thia 
must  be  made  within   one  calendar 
month  after  neglect. 

(0  See  Fc^vx^t  ▼,  York  and  Norih  Mid- 


land  R.  Co.,  1«  Q.  B.  610  ;  20  L,  J,,  Q.  B, 
222  ;  Dickinfon  r,  L,  S  N.  W.  R  Co,. 
1  Uarr.  k  Ruth.  399. 

(u)  MfU»m  r.Baifdf  U  K.,  3  App.  Cm. 
1083, 
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6,L9fMiCro$tinfft 


AathoriatUon  of 
level  crossingi 
over  carriage- 
roftdi  by  special 
act 


Application 
tojiutieeato 
■anction  level 
croesing  over 
highway  not 
being  canlage- 
road. 

Sects.  M-«2. 


Gates  acroes 
road,  where 
level  crossing 
over  carriage- 
road. 


over  the  railway  (r),  or  the  railway  over  the  road,  by  a  bridge  (x), — 
with  a  proviso  that,  with  the  assent  of  two  or  more  justices,  the 
company  may  carry  the  railway  across  any  highvxiy  other  than  a 
public  carnuge-road  on  the  level. 

Level  crossings,  therefore,  over  public  carriage-roads  can  only  be 
made,  if  at  all,  under  the  authority  of  a  special  act  The  Standing 
Orders  of  both  Houses  contain  various  provisions  {y)  with  respect  to 
level  crossings  of  this  kind.  And  it  is  directed,  in  particular,  that 
"in  every  clause  authorizing  a  level  crossing  the  number  of  lines  of 
rails  authorized  to  be  made  at  such  crossing  shall  be  specified  "  (z). 

When  it  is  intended  to  apply  to  the  justices  for  their  assent  to  a 
level  crossing  over  a  highway  which  is  not  a  carriage-road,  fourteen 
days'  public  notice  of  such  intended  application  must  be  given ;  and 
any  party  aggrieved  by  the  determination  of  the  justices  may  appeal 
to  the  sessions,  who  may  finally  determine  the  question  and  award 
costs  :  (Sects.  59,  60.)  If  the  railway  cross  any  highway  other  than  a 
public  carriage-way  on  the  level,  the  company  must,  at  their  own 
expense,  make  and  at  all  times  maintain  convenient  ascents  and 
descents,  and  other  convenient  approaches,  with  handrails  or  other 
fences,  and  must,  if  the  highway  be  a  bridleway,  erect  and  maintain 
sufficient  gates,  and,  if  it  be  a  footway,  sufficient  gates  or  stiles,  on 
each  side  of  the  railway:  (Sect.  61.)  If  the  company  fail  to  do  so , 
two  justices,  on  application  of  the  surveyor  of  roads,  or  two  house- 
holders, may,  after  ten  days'  notice  to  the  company,  order  them  to 
execute  such  works  under  a  penalty  of  bl,  a  day,  and  the  justices 
may  apply  the  penalty  in  executing  the  works  :  (Sect.  62.) 

The  Railways  Clauses  Act  contains  also  two  sections  (47  and  48) 
applicable  to  cases  in  which  the  special  act  allows  level  crossings 
over  carriage-roads.  Section  47,  which  appears  to  be  a  substitution 
for  the  previous  statutory  provisions  already  noticed  (a),  than  which 
it  is  somewhat  more  extensive,  provides  that  if  the  railway  cross  any 
turnpike-road  or  public  camage-road  on  a  level  the  company  shall 
erect  and  maintain  gates  across  such  road,  and  employ  proper  persons 
to  open  and  shut  such  gates,  and  such  gates  are  to  be  kept  closed 
acro88  tlie  road  (except  when  horses,  &c.  want  to  cross  the  railway) 
under  a  penalty  of  408.  on  the  person  in  cluirge  of  the  gate.  This 
section  also  gives  power  to  the  Board  of  Trade  to  order  that  the 
gates  shall  be  kept  closed  across  the  railway. 


(v)  Sect.  59  contains  regulations  as  to 
the  height,  kc.  of  tlie  bridge. 

{x\  Sect.  49  contains  regulations  as  to 
the  neight,  &c.  of  the  bridge. 

(y)  C.  S.  0.  61,  62,  155,  157  ;  L.  S.  0. 
50,  51,  112.     See  vol.  II. 

(«)  C.  S.  0.  155  ;  L.   S.   O.   112.     See 


vol.  II. 

(a)  Ante,  p.  361.  See  and  consider 
Manchester ^  Sheffield  and  Linrolnshire  R. 
Co.  V.  IVallis,  U  C.  B.  220.  See  also 
FawceU  v.  North  Midland  R.  Co.,  1(5 
Q.  B.  610  ;  20  L.  J.,  Q.  B.  222. 
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It  has  been  held  by  the  Court  of  Queeii*s  Bench  (6)  that  this 
"section  amounts  virtually  to  a  prohibition  to  the  jmhlic  to  open  the 
gates,  or  pass  across  the  railway,  except  at  a  time  when  the  gates 
are  opeDed  by  the  person  in  charge,  and  that  no  one  else  has  a  right 
to  open  the  gates,  which  are  an  obstruction  authorized  by  act  of 
Parliament.  Where,  therefore,  a  declaration  alleged  that  the  plain tiflf 
wanted  to  cross  the  railway^  and  there  being  no  person  in  charge  to 
open  the  gates,  after  waiting  a  reasonable  time  opened  them  himself 
and  got  injured  by  the  gate  swinging  to,  it  was  held  that  no  action 
was  maintainable  against  the  company  for  the  injury. 

Sect.  48  restricts,  to  four  miles  an  hour,  the  speed  of  trains  crossing 
turnpike -roads  on  the  level  tiear  a  station,  and  gives  power  to  the 
Board  of  Trade  to  make  rules  with  regard  to  level  crossings. 

The  Railways  Clauses  Act,  1863,  contains  further  special  provisions 
(applicable  where  the  special  act  incorporates  Part  L  of  that  act),  as 
to  level  crossings  over  turnpike*roads  or  public  carriage-roads  when 
authorized  hy  a  special  act  (o)  ;  forbidding  the  shunting  of  trains 
over  level  crossings,  or  engines,  &c,,  standing  across  the  same  {d) ; 
compelling  the  company  to  erect  lodges  at  level  crossings,  or  keep 
watchmen  there,  under  a  penalty  ;  and  authorizing  the  Board  of 
Trade  to  require  bridges  to  be  substituted  for  level  crossings,  if 
necessary  for  the  public  safety,  in  which  cases  lodges  and  persons  to 
opea  gates  are  dispensed  with.  If  a  bridge  be  required  by  order  of 
the  Board  of  Trade,  a  mandamus  will  not  be  granted  to  enforce  such 
an  order  upon  a  company  unable  to  comply  with  it  from  want  of 
funds  (e). 

It  baa  been  observed  in  a  Scotch  case,  that  although  a  company  is 
not  hound  to  erect  a  foot-bridge  at  a  station  to  give  access  from  one 
side  of  the  line  to  the  other,  the  absence  of  such  a  precaution  throws 
a  greater  onus  on  the  company  to  provide  for  the  safety  of  the 
pubUc(/). 

Accidents  leading  to  litigation  frequently  occur  at  level  crossings, 
as  the  decisions  referred  to  in  the  notes  abundantly  testify.  In 
most   of  them    the    plaintiffs    succeeded  (y)  ;    but   in   some    they 


Pabtio  may  not 
open  gates. 

W^U  V.  Qrtai 
WuUrn  B,  Co. 


Seet.4ft. 


ShunUDf  em 
level  croMtog;! 
forbiddezL. 

a.  C.  Act,  1S6S, 


Require  tiiant 
of  bridgfi  by 
Board  of  Tmde. 


Foot-bridge  at 
•tatiou. 


Aeoldcnta  at 
level  cro«sln{pu 


ih)  Wyait  V.  Qrtat  Western  Jl.  Co,,  34 
L.  J.,  Q.  B.  204  ;  6  B.  &  S.  70&  (diss. 
Blackburn,  J.). 

"      {e)  26  &  27  Vict  c*  92,  ea.  6—8. 

\d)  A»  to  right  of  way  over  certain  level 

I  eroBsiugs  under  a  si>et:ial  act,  by  wldch  a 
Xiilway  com  puny,  having  carried  thtir  line 
through  Crown  Wda,  were  bound  to  make 
croasLDgs  giving  acceaa  to  tlicm^  see  United 
Land  Vu,  v.  Great  EaJtUrn  IL  Co.,  L.  11, 
17  Eq.  158  ;  aifirmed  L  R.,  10  CL  586. 
The   landSj    which  were  partly  a  marsh 

nhcQ  tho  line  was  made,  were  afterwards 

llmilt  upon,  and  an  iiy miction  w*w  granted 


to  restrain  the  company  from  obstructing 
the  crossings. 

(e)  Britiol  and  North  Sonitrsti  R,  Co., 
In  re,  L.  R.,  8  Q.  B.  D.  10;  47  L.  J*, 
Q,  B.  D.  48, 

(/)  Oirdwood  v.  North  Britith  Jl  Co.^ 
4  Sc.  Seas.  Ca.,  4th  Series,  115. 

(g)  Manchester  Junction  JL  Co.  v.  Ful- 
larian  (carriage-borses  frightened  by  blow- 
ing off  of  steam  from  mud-cock),  14  C.  B.» 
K.  8.  54 ;  Biibu  v.  London,  Brighton  and 
S.  C,  R,  Co.,  {crossing  specially  dang«roua), 
U  L.  J.,  a  p.  182 ;  18  0.  B.,  N.  8.  584  ; 
LufU  y.  L.  and  N  IV.  R.  Co.  (uogUgeuce 
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6,'LndOro$$ln(/§. 

Accidents  at 
leTel  cToadngi. 

N.S,R,Co,T. 
Wantm. 


failed  (h)  ;  in  others  nonsuits  have  been  held  to  be  wrong  (i).  The 
facts  in  these  cases  are  usually  long  and  special,  and  it  will  be  sufficient 
to  select  the  more  prominent  of  them  for  detailed  notice.  We  will 
commence  with  North  Eastern  R.  Co.  v.  Wanless  (h).  In  that  case 
the  railway  crossed  a  public  carriage-road  on  the  level.  The  crossing 
was  provided  with  gates,  opening  outwards  from  the  railway,  and  a 
gatekeeper,  and  with  swing-gates  for  foot  passengers.  A  boy,  aged 
fourteen,  came  to  the  crossing  soon  after  a  cart  had  passed  over  the 
line,  and,  finding  the  gates  still  open,  walked  on  to  the  line,  along 
which  two  trains  were  about  to  pass  in  opposite  directions.  The  boy 
saw  and  waited  for  the  first  train,  but  did  not  see  and  was  knocked 
down  by  the  second.  It  was  held  by  the  House  of  Lords,  affirming 
the  two  decisions  below,  that  there  was  evidence  of  negligence  in  the 
company,  inasmuch  as  the  company  ought  to  have  closed  the  gates, 
and  the  fact  of  their  being  open  was  an  invitation  to  the  boy  to  cross. 
Here  the  negligence  would  have  consisted  either  in  opening  the  gates 
for  the  cart  too  soon  before  the  passing  of  the  trains,  or  in  not  closing 
them  soon  enough  after  the  passing  of  the  cart. 

It  was  observed  by  Lord  Cairns  that  "  the  whole  question  was  for 
the  jury,"  and  "  that  the  effect  of  the  decision  could  not  be  otherwise 
than  wholesome  if  it  made  railway  companies  perform  the  duty  cast 
upon  them  by  the  law  of  keeping  the  gates  at  level  crossings  closed 
when  trains  are  in  sight."  Where,  therefore,  there  is  an  omission  to 
perform  a  statutory  duty,  and  such  omission  causes  the  injury  of  any 


of  jeatekoeper),  35  L.  J.,  Q.  B.  805  ;  L.  R., 
1  Q.  B.  277  ;  Staplnj  v.  London,  Brighton 
and  S.  C.  R.  Co.  (carriage-gate  open),  35 
L.  J.,  Ex.  7  ;  L.  R.,  1  Ex.  21  ;  Jam^^s  v. 
Oreat  JVeaiem  R.  Co.  (absence  of  whistle), 
86  L.  J.,  C.  P.  255  ;  Dickinson  v.  L.  and 
N.  JV.  R.  Co.,  ]  Harr.  &  Ruth.  299  ; 
Williams  v.  Orcai  Western  R.  Co.  (child 
injured,  crossing  unfeuced,  connection  of 
negligence  with  accident).  L.  R.,  9  Ex. 
167  ;  43  L.  J.,  Ex.  105  ;  31  L.  T.  124  ; 
Oliver  v.  North  Eastern  72.  Co.  (rails  too 
high  above  road),  L.  R.,  9  Q.  B.  409; 
North  Eastern  R.  Co.  v.  Wankss  ((^arriagc- 
gate  open),  L.  R.,  7  II.  L.  12  ;  30  L.  T. 
275  ;  Sneeshy  v.  L.  and  V.  R.  Co.  (cattle 
frightened  while  crossing  sidings),  L.  R., 
1  Q.  B.  I).  42,  affirming  decision  below, 
L.  R.,  9  Q.  B.  263  ;  Brooks  v.  L.  d-  N.  W. 
R.  Co.,  31  W.  R.  167. 

(A)  StubUy  V.  L.  d:  N.  W.  R.  Co.  (foot- 
way, no  duty  to  jdace  watchman),  35  L.  J., 
Ex.  3  ;  L.  R.,  1  Ex.  13  ;  4  H.  &  C.  83 ; 
Shelt&n  V.  Same  Co.  (footway,  contribu- 
tory negligence),  36  L.  J.,  V.  P.  249  ; 
L.  R.,  2  C.  P.  631  ;  Walker  v.  Midland 
R.  Co,  (no  duty  to  place  watchman),  14 
L.  T.  796  ;  WyaU  v.  Q,  W.  R.  Co.  (plain- 
tiff injured  by  opening  gate  himself  in 


absence  of  gatekeei)er),  6  B.  &  S.  709  ;  34 
L.  J.,  Q.  B.  204  ;  CI  if  v.  Midland  R.  Co. 
(occupation  roatl),  L.  R.,  5  Q.  B.  258  ;  22 
L.  T.  382  ;  Ellis  v.  G.  W.  R.  Co.  (dark 
night,  no  whistle),  L.  R.,  9  C.  P.  551  ;  43 
L.  J.,  C.  P.  304  ;  30  L.  T.  874  ;  Davey  v. 
L.  d:  S.  W.  R.  Co.  (contributory  negli- 
gence disclosed  by  plaintiff^s  case),  L.  K. , 
12  Q.  B.  D.  70,  and  p.  366,  post ;  Wriyht 
V.  Midland  R.  Co.  (contributor)'  negligeace 
disclosed  by  plaintilfs  case),  51  L.  T.  539; 
Wakelin  v.  L.  d  S.  W.  R.  Co,  (no  con- 
nection of  negligence,  if  any,  with  acci- 
dent), L.  R.,  12  App.  Cas.  41.  It  may 
often  bo  material  to  consider  the  special 
act  under  which  the  level  crossing  was 
constructed,  and  whether  it  incor|>oratea 
Part  III.  of  the  Railways  Clauses  Act, 
1863,  or  not. 

(0  See  Brown  v.  Great  Western  R.  Co., 
52  L.  T.  622. 

ik)  L.  R.,  7  H.  L.  12  ;  43  L.  J.,  Q.  B. 
185  ;  22  W.  R.  561  ;  30  L.  T.  275,  affirm- 
ing Wanh^ss  V.  N.  E.  R.  Co.,  L.  R.,  6 
Q.  B.  481.  In  the  Exchequer  Chamber, 
Bramwell,  B.,  dissented,  and  several  of 
the  judges  expressed  doubts  as  to  the  cor- 
rectness of  the  verdict  on  the  question  of 
contributory  neglisjence. 
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person  using  the  crossing,  there  can  be  no  doubt  as  to  the  liability  of 

the  company.     But  it  is  not  so  easy  to  determine  the  liability  in  other 

cases.     In  the  common  case,  where  carriage-gates  are  kept  closed, 

and  a  foot  passenger  is  injuretl  on  passing  through  swing-gates,  there 

is  the  authority  of  the  Exchequer  Chamber  for  sapng  that  the  foot 

passenger,  whether  by  day  or  night,  crosses  the  line  at  his  own  risk, 

if  the  traflSc  be  conducted  in  the  usual  manner,  and  the  line  be  free 

from  curves  on  either  side  of  the  crossing.     This  must  be  taken  t*3  be 

the  effect  of  Ellis  v.  Greal  Wesk/r7i  It  Co.  (I).      In  that  case  the 

plaintiff  was  knocked  down  in  crossing   after   dark,  and  heard   no 

whistle  from  the  train.     Grove,  J.,  held  that  there  was  evidence  of  F.uur.G.w. 

negligence,  but  on  a  bill  of  exceptions,  the  Exchequer  Chamber  (m)  ^^^ 

set  aside  this  ruling.     Bramwell,  B.,  observed  : — 

*'  I  think  there  ia  no  evidence  to  go  to  the  jury.  The  road  being  straight — 
things  on  it  visible  for  a  quarter  of  a  mile  in  oue^  and  half  a  mile  in  the  other 
direction, — and  there  being  nothing  to  impede  the  view  or  make  a  difficulty  for 
the  foot  pasBengera  crosaing  the  Unej  nothing  was  necessary  to  lie  done  by  the 
defendants.  The  sight  and  sound  of  the  approacliing  trains  was  enough  warning. 
If  not,  I  cannot  see  why  it  should  not  be  held  that  where  a  carriage-road  croflseE 
a  footpath,  the  driver  ia  boimd  to  blow  a  horn  or  atop,  or  have  somebody  at  the 
crossing  to  warn  the  foot  iiassengora." 


FpotlMMraignr 
CKwMs  line  Df  < 

flWlDg-gfttO  At     * 

Ills  owu  tiMk, 


And  Mellor,  J.^  said, — 

''I  cannot  see  in  the  bill  of  exceptions  any  evidence  set  forth  which  was  proper 
and  anfficient  to  submit  to  the  jury.  .  .  I  do  not  desire  to  witlutriiw  or  qualify 
anything  which  I  am  reported  to  have  said  in  Clijff  y,  MuUtind  R.  Co.  (n).  1 
think  that  the  opinion  which  I  expressed  was  strictly  correct  as  applicable  to  the 
circumstances  of  that  case,  in  which  the  engine  which  caused  tlie  injury  was  not 
the  engine  of  any  regular  train,  but  waa  employed  in  shunting  trucks  after  the 
regular  train  had  passed.  .  .  In  the  present  case  there  was  nothing  unusual 
in  the  management  of  the  traffic  of  the  night  in  question.  The  trains  were  the 
usual  and  accustomed  trains,  passing  at  the  usual  and  accustomed  timea  ,  .  It 
ia  not  enough,  in  oi'der  to  make  out  a  case  to  go  the  jury,  that  the  party  injured 
did  not  see  a  light  or  hear  a  whistle.  He  muat  give  evidence  that  ought  to  satisfy 
a  jury  that  there  was  somethmg  negligent  or  unusual  in  the  conduct  of  business 
on  that  night.  It  is,  I  think,  apparent  from  the  evidence  that  the  tradic  had 
been  conducted  for  a  long  time  in  the  same  manner  as  it  was  on  that  night  ;  and 
I  thiiJt  it  must  be  taken  that  the  plaintiff,  who  stated  that  he  had  lived  near  the 
Bi>ot  for  thirty  yeiira,  and  crossed  at  the  crossing  once  or  twice  a  week,  was  aware 
that  trains  coming  in  opposite  directions  paafled  that  spot  about  the  same  time 
every  night,  and  1  think  that  the  true  inference  frt:>m  the  evidence  on  the  part  of 
the  plaintiff  waa  that  the  accident  was  duo  entirely  to  his  own  want  of  ordinary 
care." 


(Q  L.  R,,  9  C.  P.  551  ;  4a  L.  J.,  C.  P. 
304  ;  30  L,  T,  874. 

(m)  firamwoll,  I'ollock  and  Amphlett, 
BB.  and  Mellor,  J*,  liisa.  CockhiUD,  C.  J., 
and  Cleasby,  B.  The  majurity  of  the 
Court  appears  to  have  taken  into  cea- 


sideration,  more  or  less,  certain  evidence 
for  the  defeudunts ;  whereas  Cockbum, 
C.  J*,  said  that  the  ciise  ought  to  have 
been  corisideiod  quite  irrespectively  of 
such  evidenw. 
{h)  8ee  infra. 
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Ooeapation- 
road. 

CZi/T.  Midland 
R.  Co. 


9,Levacrosrinti  jj^  QUff  V.  Midland  R  Co,  (o),  the  plain tiflf  crossed  by  an  occupa- 
tion-road. There  were  gates  across  the  road  left  unfastened,  and  the 
company  had  at  one  time  kept  a  gatekeeper,  but  had  ceased  to  keep 
one  some  time  before  the  accident.  Powers  had  been  obtained  from 
Parliament  to  substitute  a  safer  road,  for  the  occupation-road,  but  the 
company  had  failed  to  exercise  them.  It  was  held  to  be  a  misdirec- 
tion both  to  leave  to  the  jury  the  omission  to  keep  a  gatekeeper,  and 
the  omission  to  exercise  the  powera  of  the  act. 
Lush,  J.,  observed, — 

"  I  think  that  where  the  Legislature  authorizes  a  railway  to  cross  a  way,  public 
or  private,  upon  a  level,  and  does  not  require  from  the  company  any  precaution 
to  avoid  danger,  the  Legislature  intends  that  the  persons  who  have  to  cross  that 
line  should  take  the  risk  incident  to  that  state  of  things.  But  it  may  be,  and  I 
am  inclined  to  think  that  it  is,  a  sound  principle  that  if  the  railway  company  in 
the  construction  of  the  works  so  authorized,  in  the  exercise  of  the  discretion 
which  the  Legislature  has  vested  in  them,  do  anything  which  prevents  persons 
passing  over  the  line  from  taking  care  of  themselves  and  exposes  them  to  greater 
peril  than  is  ordinarily  incident  to  a  level  crossing,  the  company  thereby  impose 
upon  themselves  an  obligation  to  take  other  than  the  usual  precautions  for  the 
protection  of  persons  who  have  a  right  to  pass  there,  and,  as  it  were,  to  make  up 
to  the  public  for  that  which  they  have  taken  away  from  them.  That  I  take  to 
be  the  principle  of  BUbee  v.  Loiuioii  and  Brighton  E,  Co,  (p).  As  I  read  the  case 
it  may  be  well  sustained  upon  that  principle.  If  it  cannot,  then  I  do  not  see  any 
ground  upon  which  it  can  be  sustained.*' 


Contribotory 
negligence. 


Connection  of 
negligence  with 
injury. 

Wakdin  v. 

L.  AS.W.R,  Co. 


As  in  the  case  of  ordinary  actions  for  negligence  the  "  contributory 
negligence  '*  of  the  party  damaged  may  be  set  up  as  a  defence  by  the 
company,  and  it  was  held  by  two  judges  of  the  Court  of  Appeal  in 
Davey  v.  Z.  <£?  S.  W.  R.  Co.  (q),  that  if  the  party  be  not  "  reason- 
ably "  misled  into  not  looking  out  before  he  crosses,  and  do  not  look 
out  before  he  crosses,  a  case  of  negligence  on  the  part  of  the  com- 
pany, such  as  not  whistling,  ought  to  be  withdrawn  from  the  jury  ; 
and,  further,  that  the  mere  fact  that  a  gatekeeper,  standing  on  the 
opposite  side  of  the  crossing,  did  not  warn  the  party,  was  not  a 
"  reasonable  "  misleading  of  him. 

It  is  incumbent  upon  the  plaintiff  to  show  not  merely  that  the 
negligence  of  the  defendants  might  have  caused  the  injury  sued  for, 
but  that  it  did  cause  it.  On  this  ground  Wakelin  v.  L  <t  S.  W,  R, 
Co.  (r),  was  decided.  There  the  line  crossed  a  public  footpath,  the 
approaches  to  the  crossing  being  guarded  by  hand-gates  in  charge  of 


(o)  L.  R.,  6  Q.  B.  258  ;  22  L.  T.  382. 

ip)  18  C.  B.,  K.  S.  684  ;  34  L.  J.,  C.  P. 
182. 

(q)  L.  R.,  12  Q.  B.  D.  70  ;  63  L.  J., 
Q.  B.  58  ;  49  L.  T.  739— C.  A.  ;  decided 
by  Brett,  M.  R.,  and  Bowen,  L.  J.     Bag- 


gallay,  L.  J.,  diss.,  affirming  L.  R.,   11 
Q.  B.  D.  213. 

(r)  jralclin  v.  L.  dc  S.  W.  R.  Co., 
L.  R.,  12  ^\pp.  Cas.  41;  66  L  J.,  Q.  B. 
22i»  ;  55  L.  T.  596  ;  35  W.  R.  141,  affirm- 
ing  both  decisions  below. 
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a  watchman  by  day  but  not  at  nigbt.  The  dead  body  of  a  man  was 
found  OD  the  line  near  the  level  crossing  at  nightj  the  man  having 
been  killed  by  a  train  which  carried  headlights,  but  did  not  whistle. 
No  evidence  was  given  as  to  bow  the  deceased  got  on  the  line.  The 
House  of  Lords  held  that  even  assuming  there  was  negligence  on  the 
part  of  the  company,  there  was  no  evidence  to  connect  such  negli- 
gence with  the  man^s  death  (r). 

It  would  seem  doubtful  how  far  a  person  crossing  the  line  of  rail-  TmpMMr. 
way  at  a  spot  where  there  is  no  authorized  level  crossing  has  a  right 
to  call  upon  the  company  to  give  warning  by  whistle  or  otherwise  of 
the  approach  of  trains  where  the  company  have  acquiesced  in  a  pre- 
vious crossing  at  about  the  same  spot;  the  omission  to  give  warning 
may,  under  some  circumstances,  be  evidence  of  negligence.  This  ques- 
tion was  much  discussed  by  the  House  of  Lords  in  Duhlin^  WicMow 
and  Waterford  M.  Co,  v.  SlaUery  (^),  in  which  case  the  train  which 
caused  the  injury  was  approaching  a  station  at  night  The  majority 
of  the  House  (t)  was  for  the  plaintiflf,  notwithstanding  that  notice  for- 
bidding persons  to  cross  had  been  put  up  by  the  company  ;  inasmuch 
as  these  notices  had  been  continually  disregarded  and  their  observance 
not  enforced,  it  was  held  that  the  company  could  not  set  them  up  in 
answer  to  the  action. 

If  the  commissioners  of  a  turnpike-road,  or  the  surveyor  of  high-  b.  a  Act,  ■.  ea. 
ways,  apprehend  danger  to  the  passengers  on  such  road,  in  consequence 
of  horses  being  frightened  by  the  engines  on  the  railway,  application 
may  be  made  to  the  Board  of  Trade,  who  may  certify  what  works 
are  proper  for  the  purpose  of  obviating  the  danger  (sect.  63) ;  and 
the  company  must  make  any  screen  or  other  %vork  in  pursuance  of  Bextmuu 
the  ceitLficate,  or  pay  a  penalty ;  and  the  justices  who  impose  the 
penalty  may  order  it  to  be  applied  in  executing  the  work  in  respect 
whereof  the  penalty  was  incun*ed  :  (Sect.  64.)  So  the  Board  of 
Trade  may  dispense  with  a  strict  compliance  of  the  statute  in  regard 
to  the  construction  of  certain  public  works  of  an  engineering  nature : 
(Sect.  66.) 


(r)  See  p.  866. 

{»)  L.  R.,  3  App.  Caa.  115.5  ;  39  L  T. 
865;  27  W,  R.  1I>1,  affirming  L  R..  8 
C.  L.  631,  and  i.  K.  10  a  L.  256,  Ex. 
CU.  (the  Exchequer  Chamber  had  been 
equally  divided).  See  iIao  ffarriMn  v. 
North  ScuUm  E.  Co.,  29  L*  T.  841 ;  22 


W.  R,  335  ;  Barrm  v.  Midland  R.  Co,,  1 
F.  k  F*  861»  per  Watson,  B.,  at  niai  priua; 
WUby  V.  Midland  R.  Co.,  35  L.  T.  24*. 

(t)  Lords  Cairns,  PeQzance,  O'llucan, 
Selborne  and  Gordon;  diss.^  Lords Hatiier- 
ley,  Coleridge  mud  Blackburn. 
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7.  Construction  of  Accommodation  Works. 


7.  Acammodci' 
tUmWork$, 

R.  c.  Act,  8.  M.  The  company  are  required  by  the  68th  section  of  the  Railways 
Clauses  Act,  1845,  to  make  and  maintain  the  following  works,  for 
the  accommodation  of  the  owners  and  occupiers  of  lands  adjoining 
the  railway  : —  • 

'*  Such  and  bo  many  convenient  gates,  bridges,  arches,  culverts,  and  passages 
over,  under  or  by  the  sides  of  or  leading  to  or  from  the  railway,  as  shall  be 
necessary  for  the  purpose  of  making  good  any  iuterrupiion  cayised  by  the  railway 
to  the  use  of  the  lands  through  which  the  railway  shall  be  made ;  and  such  works 
shidl  be  made  forthwith,  after  the  part  of  the  railway  passing  over  such  lands 
shall  have  been  laid  out  or  formed,  or  during  the  formation  thereof  : 

"  Also  sufficient  posts,  rails,  hedges,  ditches,  mounds  or  other  fences,  for 
s^Mrating  the  land  taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
ti^en,  and  protecting  such  lands  from  trespass,  or  the  cattle  of  the  owners  or 
occupiers  {u)  thereof  from  straying  thereout  by  reason  of  the  railway  (x),  together 
with  all  necessary  gates,  made  to  open  towards  such  adjoining  lands,  and  not 
towards  the  railway,  and  all  necessary  stiles  ;  and  such  posts,  rails  and  other 
fences  shall  be  made  forthwith  after  the  taking  of  any  such  lands,  if  the  owners 
thereof  shall  so  require,  and  the  said  other  works  as  soon  as  conveniently 
may  be  : 

'*  Also  all  necessary  arches,  timnels,  culverts,  drains  or  other  passages,  either 
over  or  under,  or  by  the  sides  of  the  railway,  of  such  dimensions  as  will  be 
sufficient  at  all  times  to  convey  the  uxster  as  clearly  from  the  lands  lying  near  or 
affected  by  the  rat/icai/,  as  before  the  making  of  the  railway,  or  as  nearly  so  as 
may  be  ;  and  such  works  shall  bo  made  from  time  to  time  as  the  railway  works 
proceed  (y). 


Gates,  bridget, 
Ac 


Feneet. 


Dnini. 


(w)  "  Occupier  "  includes  licensee  of  oc- 
cupier, Daxcson  v.  Midland  R.  Co.^  L.  R., 
8  Ex.  8  ;  21  \V.  R.  56. 

(x)  The  obligation  cast  upon  the  com- 
pany by  this  section  is  the  same  as  it 
would  have  been  at  common  law,  if  they 
had  been  bound  by  prescription  to  repair 
the  fences  ;  in  other  words,  they  are  only 
bound  to  keep  up  the  fences  against  the 
cattle  of  the  owners  or  occupiers  of  adjoin- 
ing lands.  If  therefore  C4ittle  stray  into  a 
field  adjoining  the  railway,  or  are  there 
without  the  owner's  consent,  and  thence 
get  on  to  the  railway  and  are  injured,  the 
company  are  not  liable.  Jlicketts  v.  Ea.^it 
and  West  India  Docks  and  Ji.  Co.,  12 
C.  B.  160  ;  21  L.  J.,  C.  P.  201  ;  16  Jur. 
1072.  So  if  cattle  have  strayed  on  to  a 
railway,  or  are  occupying  the  higliway  in 
a  manner  not  according  to  the  dedication 
of  the  owner  of  the  soil,  and  get  thence 
through  an  open  gate  or  defective  fence  on 
to  the  railway  and  are  injured,  the  com- 
pany are  not  liable.  Manchester,  Sheffield 
and  Lincolnshire  R.  Co.  v.  Wallis,  14 
C.  B.  213.  But  where  a  colt  had  strayed 
on  to  a  highway,  and  whilst  being  driven 
home  escaped  into  a  railway  yard  and 
thence  on  to  the  lino  and  was  killed,  the 
company  were  held  liahle,  as  the  colt  was 
lawfully  using  th«  highway.  Midland  R. 
Co.  V.  Daykiny  17  C.  B.  1*26.  The  obliga- 
tion imposed  by  this  section  does  not 
apply  if  the  adjoining  land  belongs  to  the 
company  ;  if  therefore,  e.  g.,  cattle  are,  by 
permission  of  the  company,  grazing,  or  on 


the  slopes  or  embankments  of  the  railway, 
or  in  a  yard  belonging  to  the  company, 
and  stray  thence  on  to  the  line  and  set 
injured,  the  company  would  not  be  liaole. 
Marfell  v.  SmUh  Wales  R,  Co.,  29  L.  J., 
G.  P.  815  ;  8  C.  B.,  N.  S.  625.  And  see 
Roberts  v.  O.  W.  R.  Co.,  27  L.  J.,  C.  P. 
266  ;  4  C.  B.,  N.  S.  506  ;  Hardcastle  ▼. 
SoiUh  Yorkshire  R.  Co.,  28  L.  J.,  Ex. 
139  ;  4  H.  &  N.  67  ;  Hounsell  v.  Smyth, 
29  L.  J.,  C.  P.  203  ;  7  C.  B.,  N.  S.  781  ; 
Binks  V.  South  Yorkshire  and  River  Dun 
Co.,  32  L.  J.,  Q.  B.  26.  Where  the  vege- 
tables of  a  tenant  of  a  railway  company 
were  eaten  by  the  horses  of  an  adjoming 
owner  by  reason  of  defective  fencing,  it 
was  held  that  the  company  had  neglected 
their  duty  under  this  section  to  fence,  the 
t(^naut  could  not  recover  from  the  adjoining 
owner  for  the  trespass  of  his  horses  Wist' 
man  v.  Booker,  L.  R.,  3  C.  P.  D.  184.  As 
to  the  right  of  distraining  damage  feasant 
cattle  which  have  strayea  through  defect 
of  fences  which  distrainor  was  bound  to 
repair,  see  Singleton  v.  WUliam^on^  7  H. 
&  N.  410.  In  Biuion  v.  North  Eastern 
R.  Co.,  L.  R.,  3  Q.  B.  549,  it  was  held 
that  sect.  68  imposes  no  duty  on  the  com- 
pany towards  their  passengers  to  keep  up 
fences.  (Leave  to  appeal  was  given,  but 
the  plaintiff  did  not  avail  himself  of  it ) 

iy)  Repairs  of  drains  by  the  side  of  the 
railway,  which,  in  consequence  of  sinking 
of  soil  caused  by  mining,  are  required  to 
protect  mines  from  percolation  of  water, 
are  not  *' accommodation  works,'*  but  the 
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"  AlflO  proper  watering-places  for  cattle  wliere^  by  reason  of  the  railwfiy,  the  WrteiltiR-plftcesiL 
attle  of  any  person  occupying  any  lands  lying  near  thereto  shall  be  deprived  of 
access  to  their  former  watering-jilacus  ;  and  such  watering-places  aball  be  bo 
made  as  to  be  at  all  times  as  atmiciently  eupplied  with  water  as  theretofore,  and 
aa  if  the  railway  had  not  been  made,  or  as  nearly  so  as  may  bo  ;  and  the  company 
shall  make  all  neeeasary  watercourses  and  drains  for  the  pui-pose  of  conveying 
water  to  the  said  watering-places  "  (s). 


But  it  is  provided  by  the  same  section  that  the  company  need  not 
make  such  accommodation  works  in  such  a  manner  as  to  obstruct  the 
railway,  and  need  not  make  them  at  all  if  the  owners  and  occupiers 
have  agreed  to  accept  compensation  instead. 

That  the  owner  shouiJ  have  agreed  for  and  accepted  compensation 
under  this  proviso  does  not  affect  the  occupier,  so  that  a  tenant  from 
year  to  year  roay  recover  damages  for  loss  by  non- fencing,  although 
his  landlord  has  released  the  company  from  the  obligation  to  fence  (a). 

What  are  such  accommodation  works  must  be  determined  at  the 
time  of  the  corisfructton  of  the  line.  They  are  such  works  as  are 
required  by  necessity  apparent  on  the  surface,  and  do  not  apply  to 
such  as  may  be  afterwards  necessary  by  prospective  working  of 
mines  (6),  The  making  of  these  accommodation  works  is  a  matter 
totally  distinct  and  unconnected  with  assessing  the  value  of  the 
lands  (c). 

The  company,  for  the  purpose  of  constructing  accommodation 
works,  may  take  lands,  being  within  the  limits  of  deviation,  by  com- 
pulsory purchase,  and  this  holds  good  although  there  is  a  possible 
mode  of  constructing  the  works  without  an  exercise  of  the  compulsory 
powers  (d). 

If  any  difference  arise  as  to  the  kind  or  number  of  the  accommoda- 
tion works,  or  as  to  maintaining  them,  the  same  may  l>e  determined 
by  two  just  ices  (^)  (Sect.  69)  j  and  if  the  company  fail  to  obey  the 
justices'  order,  the  party  aggrieved  may  execute  the  works  or  repairs 
himself,  at  the  expense  of  the  company ;  and  any  dispute  about  the 
expenses  is  to  be  settled  by  two  justices  (/)j  but  the  railway  must  not 


Ccmpensatloii  In 
lii'P  of  ftccomimo- 
datlQU  works. 


Povefa  to  takt 
tail*!  coiupul- 
iorily. 


Reference  to  fn»- 
tioo  coui^cmmg 
Accoromcxiatiou 

H.  C.  Act,  I.  m. 


suhject  of  an  action.  R,  v.  Fisher^  32 
L.  J,.  M.  C.  12.  Sections  68  and  69  do 
not  apply  to  matters  occurring  bonenth 
the  Burriice.     IbiJ. 

[i)  See  K  V.  York  and  North  Midland 
K  Co.,  H  L.  J.,  Q.  K  277  ;  Norf?t  Mid- 
taml  K  Co.  v.  Milner,  15  L.  J.,  0.  B.  379. 

[a]  Carry  y.  Great  fVesUrit  R.  Co.^Ia.  R., 
7  Q.  B.  D.  322  ;  60  L.  J.,  Q.  B.  38<5 ;  44 
L.  T.  701  \  29  \V.  R.  02S— C.  A,,  affirming 
L.R.,  6Q.  B.  D.  237. 

{h)  H  V,  Fishtr,  32  L.  J.,  M.  C.  12  ;  8 
B.  kS.  VJ>\, 

{€)  Per  Loni  Cottenham,  C,  Skfrrait  v. 
Norih  Sktffordahire  H.  C*\<,  6  Raiiw.  Caa. 
178  ;  and  w^  SmUh  W^ks  K.  Co.  y, 
Eichardt,  18  L.  J.,  Q.  B.  310;  13  Q.  B. 

H. — VOL,  1, 


(f^)  Wilkinaon  t.  HuU^  BamsUy  and 
West  Hiding  Junctufn  Eailway  and  Ihick 
Co.,  L.  R,,  20  Ch.  D.  323  ;  .11  L.  J.,  Ch. 
7S8  ;  46  L  T.  455  ;  30  W.  R.  617— 
(;.  A. 

(e)  It  lias  been  beld  in  Ireland  tliat  tba 
jn«tices  have  not  jnns<liction  to  decide 
whether  or  not  tlicru  aball  !«;  acoommoda- 
ticm  worka,  bnt  only  on  their  kind,  number 
and  anfficiency.  R.  v,  Walerford  and 
Linwrick  R.  Co,,  2  Ir.  C,  L.  K  680, 

(/)  These  expenses  are  therefore  not  a 
legitimate  subject  of  cowpaimiion^  and  if 
a  jury  rive  anything  in  resj>ect  of  them, 
that  will  bo  an  excess  of  jurisdiction « vitia* 
ttt»g  porhapa  the  whole  of  the  proceedings. 
B.  v.  &ndk  fTaUs  R,  Co.,  IS  Q.  B.  988. 
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^'itTw^t^  ^  obstructed  for  a  longer  time  than  is  unavoidably  necessary  for  the 
execution  of  the  accommodation  works  :  (Sect  70.)  K  the  owners  or 
occupiers  of  lands  consider  the  accommodation  works  insufficient  for 
the  commodious  use  of  their  lands,  they  may,  at  their  own  expense^ 
make  such  further  works  as  shall  be  agreed  by  the  company,  or,  in 
case  of  difference,  as  shall  be  authorized  by  two  justices :  (Sect.  71.) 
But  if  the  company  so  desire,  all  such  last-mentioned  accommodation 
works  must  be  constructed  under  the  superintendence  of  their 
engineer,  subject  to  certain  restrictions  :  (Sect.  72.)  The  company 
cannot  be  compelled  to  make  further  or  additional  accommodation 
works  after  the  expiration  of  five  years  or  other  prescribed  period  : 
(Sect.  73.)  And  no  action  lies  for  injury  arising  from  insufficiency 
of  accommodation  works  after  such  prescribed  period  {g).  Where 
under  a  special  act,  passed  in  1841,  power  was  given  to  justices  to 
direct  the  construction  of  drainage  works,  and  no  application  to 
justices  appeared  to  have  been  made,  Malins,  V.-C,  declined  to 
exercise  a  concurrent  jurisdiction,  and  ''  had  a  strong  impression  " 
that  the  Court  of  Chancery  had  no  jurisdiction  in  the  matter  (A). 
Until  the  company  make  bridges  or  other  proper  communications 
between  lands  intersected  by  the  railway,  the  pei-sons  whose  right  of 
way  is  affected  may  pass  and  repass  with  carriages,  &c.,  directly  (but 
not  otherwise)  across  the  railway ;  but  if  compensation  has  been 
received  for  such  communication  in  lieu    thereof,  then  no  right  of 

Futening  gates,  way  may  be  exercised  {i) :  (Sect.  74.)  If  any  person  omit  to  fasten 
any  gate  set  up  on  either  side  of  the  railway  for  accommodation,  he 
is  liable  to  a  penalty  :  (Sect.  75.) 

Where  a  railway  company  put  up  a  gate  across  a  public  footway 
which  was  also  an  occupation-road,  and  locked  it,  and  gave  a  key  to 


{g)  CoVey  v.  Z.  cfr  A\  W.  R.  Co.  and 
O.  fT.  R,  Co.,  L.  R.,  5  Ex.  D.  277  ;  49 
L.  J.,  Ex.  575  ;  42  L.  T.  807  ;  29  W.  R. 
16. 

(A)  Hood  V.  N^orih  Eastern  R.  Co.,  L.  R., 

11  Eq.  116;  40  L.  J.,  Ch.  17. 

(i)  As  to  what  amounts  to  a  receipt  of 
compensation  for  the  loss  of  communica- 
tion between  several  portions  of  an  estat*', 
see  Manning  v.  Eastern  Counties  R.  Co., 

12  M.  &  W.  237  ;  3  RaUw.  Cas.  637.  A 
railway  act  enacted,  "that  it  should  bo 
lawful  for  the  owners  and  occupiers  of 
lands  through  which  the  railway  should 
be  made  (except  in  cases  in  which  the 
company  should,  at  their  own  ex|)en8e, 
liave  made  communications  from  the  Innd 
on  the  one  side  of  the  railyray  to  tlie  land 
on  the  other,  according  to  an  agreement 
with  the  owner,  &c.,  or  according  to  the 
provisions  of  the  act),  at  all  times  for  the 
purx>08e  of  occupying  the  same  lands,  to 
pass  and  repass  directly  over  such  parts  of 


the  railway  as  should  be  made  upon  their 
lands."  6y  another  section  it  was  pro- 
^-ided,  that  the  company  should,  at  their 
own  expense,  so  soon  as  the  railway  should 
bo  laid  out  and  formed,  make  such  com- 
munications as  justices  of  the  peace  should, 
upon  the  applic-ation  of  the  owners,  &c. 
(in  case  of  any  dispute),  judge  necessary. 
Another  section  prohibited  riding,  &c. 
upon  the  railway,  "  except  only  at  ])lRces 
to  be  appointed  for  that  purpose,  for  the 
necessary  occupation  of  the  respective 
lands  tlirough  which  the  railway  should 
l>ass."  It  was  decided  that,  until  the 
company  had  made  a  communication,  a 
jjarty  whose  land  had  been  severed  by  the 
railway  had  a  right  to  pass  from  his  pro- 
jKTty  on  one  side  of  the  railway  to  the 
other,  at  any  point ;  and  that  the  words 
*'  to  be  appointed  "  must  be  read  with  the 
addition  of  "  when  such  places  shall  have 
been  appointed.*'  Grand  Junction  R,  Co, 
V.  WhitCy  2  Railw.  Cas.  559. 
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the  plaintiff,  a  landlord  whose  laud  was  intersected  by  the  railway; 
and  the  key  being  lost  through  the  negligence  of  the  plaintiff  or  hi& 
servants,  liis  cattle  escaped  on  to  the  line  and  were  injured,  the 
company  were  held  not  liable  (k). 

The  company,  for  the  purpose  of  making  the  railway,  may  alter  Tnti^rfrTeT«» 
the  position  of  water-pipes,  gas-pipes  and  other  obstructions,  under  rip^^^g*' 
the  restrictions  and  penaltie-s  prescribed  by  the  act  (Sects.  IS,  19, 
20,  22,  23),  making  good  all  damage  and  paying  compensation  : 
(Sect  21).  The  penalty  for  obstructing  tlie  supply  of  water  or  gas 
is  20L  a  day^  to  be  appropriated  to  the  bencht  of  the  poor  of  the 
parish  (/) :  (Sect.  23.) 


8.  OoTn^pcmy  not  bound  to  covstrwct  Railway, 

Generally  speaking,  a  railway  company  cannot  be  compelled  by 
law  to  construct  their  line,  inasmuch  as,  in  the  great  majority  of 
special  acts,  the  powers  conferred  upon  the  companies  are  merely 
permissive. 

It  was  at  one  time  supposed  in  England,  as  it  seems  to  have  been  MAndamtw  to 
thought  in  Scotland  ^  that  permissive  powers  given  by  an  act  of  Par-  'ray. 
liament  to  a  railway  company  w^ere  obligatory  upon  them.     The  case  ^'***  °^^'**/' 
of  Phillip  V.  Edinbnrgh,  Perth  and  Dundee  JJ.  Co.  (m)  in  Scotland,  o^iy* 
and  that  of  R.  v.  York  and  North  Midland  R.  Co,  [n)  ux  1852  in 
England  so  decided.     This    latter    case,    however,  was   reversed    in 
1853,  in  the  Exchequer  Chamber,  and  the  former  in  the  House  of 
Lords  in  1857  (o).     It  was  decided  in  York  and  North  Midland  R, 
Co,  v.  R.(p)f  in  the  Exchequer  Chamber,  that  if  a  statute  merely 
directs  "  that  it  shall  be  lawful  *'  (q)  for  the  company  to  make  the 
railway,  then  no  duty  is  cast  upon  them  to  make  the  railway,  or  even 
to  complete  it  after  they  have  formed  one  portion  of  it. 

This  rule  does  not  apply  if  the  language  used  by  the  Legislature  is 
imperative ;  for  if  it  be,  a  mandamus  would  undoubtedly  lie  (r)  ;  but 


(k)  Ellin  v.  London  and  Souih  We^Um 
R,  Co.,  26  L,  J,,  Ex.  349. 

(I)  Under  the  Metroi»olitAn  Inner  Circle 
Completion  Act,  1874,  37  &  38  Vict.  c. 
cxcix.  8,  54,  10/.  an  hour,  for  the  benefit 
of  the  water  oi'  gas  company. 

(m)  2  Mum.  514, 

in)  1  E.  &  B.  178, 

(o)  2  Macq.  519  ;  1  E,  &  B.  858.  And 
see  ScoUitfh  North  EaUem  IL  Co.  v. 
Stewart,  3  Mactt*  382,  where  Ijonl  Wens- 
lejdale  sai(U  **  Bat  though  ihe>  comp&ny 
were  not  bound  to  exercise  the  powers 
bec«QfiO  the  Legiaktnn?  have  giren  them, 
it  WAS  comptt^nt  for  them  to  bind  them- 


mivea  to  Ao  so,  and  that  I  think  tboy  hftvo 
doni?  by  this  afrr«i*ment. " 

ip)  i  E.  At  K  858  ;  7  Railw.  Cm.  459  ; 
22  L.  J>,  Q.  B.  225,  cor,  Jerris,  C.  J., 
Pollock,  C.  B.,  CreKswell  and  Williams, 
J.L,  and  Parke,  Piatt  and  Martin,  BB* 
For  th*^  hcU  and  judgment,  see  former 
t'drtious  of  this  work* 

{7)  Th680  were  the  words  usually  in- 
fH?rt(*d  ill  Bpeciid  Act&  of  tfa&t  date.  Modem 
draftsmen  seem  gpnemlly  to  employ  the 
a  till  weaker  phrase,  that  the  company 
**  may  make  and  maintain  "  the  railway. 

(r)  See  Great  WeaUm  R,  Co.  r,  K,  1 
£.  k  B.  874. 
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«orSffi!!toJr  "^^^"^  special  acts  rarely,  if  ever,  contain  words  directly  compelling 
the  company  to  make  the  railway,  though  indirect  compulsion  is 
partially  resorted  to  by  clauses  providing  for  the  enforcement  of 
penalties,  or  for  the  impounding  of  deposit  money  in  the  case  €i 
the  lines  not  being  completed  within  the  time  limited  for  their 
completion. 


It  is  now  proposed  to  state  in  detail  some  selected  cases  in  further 
illustration  of  the  subject  of  the  present  chapter.  These  cases  are 
arranged  as  follows  : — 

Cases  relating  to  construction  of  the  railway  and  deviations  from 

the  parliamentary  plans : 
Cases  relating  to  the  construction  of  bridges  : 
Cases  relating  to  the  diversion  of  roads  : 
Cases  relating  to  the  repair  of  works  : 
Cases  relating  to  the  liability  of  the  company  and  their  contractors, 

for  negligence  in  the  construction  of  the  works  (s). 

(«)  Tho  following  table  shows  the  order  and  sabjects  of  the  cases : — 

pAOB    Sect.  7.— The  Line  of  Railway. 

878.        Crau/ord  v.  CKuter  and  Holyhead  JL   Co.,   11  Jur.   9l7.^Constniction  of 
station. 

374.  Coth^rY,  Midland  R  Co.,  5  Railw.  Cas.  187.— Constraction  of  station. 

375.  Eton  College  v.  0.  IV.  R.  Co.,  1  Railw.  Cas.  200.— Meaning  of  "station." 

375.  Gordon  v.  Cheltenham,  tH-c  R.  Co.,  2  Railw.  Cas.  800.— Meaning  of  "station." 

376.  Dover  Jlarlnyur  v.  S.  E.   R.  Co.,  21  L.  J.,  Ch.  886.— Meaning  of  "railway 

building.*' 

377.  Attorney -fienernl  v.  Eastern  Counties  R.  Co.,  10  M.  k  W,  263. — Arch  over 

stn'et  for  station. 

378.  Abraham  v.  O.  X.  R.  Co.,  16  Q.  B.  686.— Obstruction  of  navigable  river. 

380.         Lancaster  and  Carlisle  R.  Co.  v.  Mari/jwrt  and  Carlisle  R.  Co.,  4  Railw.  Cas. 

504.— Inconsistent  powers  of  two  companies. 
881.         Webb  v.   Manchester  and  Leeds  R.    Co.,    4    M.    k    Cr.    116— Reference  to 

engineer. . 
881.        Brecon  Markets  Co.  v.  Neath  and  Brecon  R.  Co.,  L.  R.,  8  C.  P.  167.— Drift 

toU. 

Sect.  8.— Bridges. 
382.        London  and  Birmingham  R.  Co.  v.  Grand  Junction  Canal  Co.,  1  Railw.  Cas. 

224. — Temporary  bridge. 
888.        Priestly  v.  Manchester  and  Leeds  R.  Co.,   2  Railw.    Cas.   134.— Temporary 

bridge. 
883.        R.  V.  Righy,  14  Q.  B.  687.— Width  of  bridge  over  road. 
385.        R.  V.  Birmingham  and  Gloucester  R.  Co.,  2  Q.  B.  47. — Width  of  approaches  to 

bridge. 

885.  Attorney-General  v.  London  and  Southampton  R.  Co.,  I  Railw.  Cas.  288. — 

Ascent  to  bridge. 

886.  R.  V.  Eastern  Counties  R.  Co.,  2  Q.  B.  569.— Local  Paving  Act 

887.  R.  V.  Sharpe,  3  Kailw.  Cas.  83.— Skew  bridge. 

387.         Wood  V.  North  Stafford  R.  Co,,  1  Mac.  k  G.  278.— Strengthening  bridge. 
389.        Attorney-General  v.  Eastern  Counties  R.  Co.,  d  Railw.  Cas.  837.— Temporary 
bridge. 
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9.  Cases  rekding  to  the  Conatriwiion  of  the  Railways  and 
Deviaiiviis  from  the  PuHiartuntary  plmis. 

Orauford  v.  Chester  and  Mdykead  E.  Co.  (*).]— Upon  el  motion  to  dissolve  an 
injunction  whicli  had  hmn  laaned  to  prevent  defendants  from  taking  plaintiffs 
lands  for  the  purposes  of  a  railway,  it  appeared  that,  on  the  plans  and  in  the  books 
of  reference  deposited  by  the  company,  plaintitfs  land  was  marked  No.  1  and  No.  4, 
and  the  line  of  deviation  passed  through  both  lota,  leaving  part  of  each  outside 
the  line  or  limit  of  deviation  ;  and  the  company  served  plaintiff  with  notice,  thai 
they  required  the  whole  of  lota  1  and  4,  for  the  purposes  of  their  acta.  Plaintiff^ 
conceiving  that  the  company  liad  no  powers  to  take  any  land  bej^ind  the  limits  of 
deviation,  declined  giving  the  company  possession  of  those  parts  beyond  the  line 
of  deviation.  The  company  thereupon  proceeded  to  take  possession  thereof, 
under  the  compulsory  powers  of  the  act,  and  comnienced  nmking  a  station 
thereon,  Plaintiii'  thereupon  obtained  an  injunction,  to  restrain  the  company 
from  taking  or  entering  upon  such  parts  of  his  lands  as  were  not  within  the 
limits  of  deviation  in  tlie  plan  deposited.  ShadwtUy  V.-C,  upon  motion,  dissolved 
the  injunction.  His  Honor  said  : — The  real  question  is,  whether,  attending  to  the 
language  of  the  special  act,  and  the  paper  representing  the  position  of  the  line 
deposited  with  the  clerk  of  the  peace,  the  company  have  a  right  to  take  the  whole 
of  the  lands  without  regard  to  the  line  of  limits  of  deviation.  The  act  takes  notice 
of  a  former  act,  and  that  it  is  for  the  local  ad\'antage  of  the  neighbourhood  of 
Cheater,  that  tlie  company  should  be  authorized  to  extend  the  line,  and  construct 
a  new  station  there.  Then  the  4fch  section  enacts,  that  whereas  plans  and  sections 
for  the  extension  of  the  said  railway,  and  of  the  pro[>osed  new  statiun,  &c. ,  have 
been  deposited  with  the  clerk  of  the  peace,  the  company  shall  be  at  liberty  tu  take 
lands,  &c.  Now,  I  must  take  it  for  granted  that  the  Legislature  considered  this 
Bpecial  tjuestion,  whether  it  might  not  happen  that  the  line  should  be  altered,  so 
that  the  whole  land  specified  in  the  plan  might  be  retiuired  to  build  their  station, 
on  the  lands  marked  out  on  the  plana  deposited.    It  appears  to  mo  that  the  Legia- 


0,  CSctMf  as  to  (hi 
Lint  of  R^Uwap, 


beyond  tho  limit* 
of  devifltioti  mtij 
be  taken  for  the 

pUr|KJSCi8  Qf  ft 

station, 

Crauford  V. 
CheMer  and  BtH/g- 


Sect  9.— Roads. 
88^.         Amm4nf-Qaural  r.  L.  ct  S.  W.  R,  Co.,  3  D©  G.  &  S.  439.  — Stihstitut(Ml  road. 
EBl,         AUomey-Geneml  v.  jff/y,  *fcc.  R.  Co.,  L.  R.,  4  Ch.  1&4.— Diversion  of  road  to 

level  crossing. 
892.        AtUtmeff-Qmeral  v.  (7,  N,  iZ.  Ca,  4  Dt;  G.  &  S,  75.— Obst ruction  of  road. 
S94.        Aldrtd  v.  North  Midland  R   Co.,  1    Railw.  Cas.   404.— Assent  of  tumpiko 

tniste«6  to  biE 
B95.         BreyrUon  v.  £.  <t  iV.  W.  R.  Co.,  11  Jur.  28.— Bridge  instead  of  level  crossing. 

896.  London  and  Brightwi^  R.  Co.  v.  Blakr,  2  llailw.  Cas*  322, — Obstruction  of  sub- 

stituted road  by  eurvoyor  of  highways. 

897.  London  and  Brighitm  R,  Co.  v.  Cooper^  2  Railw.  Cos.  812.— Road  to  a  wharf. 

Sect.  10. — Repaih  of  Wobk3. 

898.  R,  V.  KaU,  U  East,  220.— Repair  of  bridge. 

898.         Oliver  v.  X.  &  E.  R.  (7a,  L.  R.,  9  Q.  B,  409.— Level  crossing. 
898.        (?.  IF,  R.  Co.  V.  BUhop,  L.  R.,  7  Q.  B.  650.— Leaky  bridge. 

Sect  11. — Negligence  in  Cokstruction  of  Works. 
398.         ReedU  v.  L.  d-  iV.  W.  R.  Co.,  4  Exch.  244.— Company  not  liable. 

401.  Knight  v.  Foz,  H  Exch.  721.— Sub-contractor  liAble. 

402.  Kearney  v.  X,  B,  ds  S.   C.  R.  Co.,  L.  R.,  6  Q.  B.  769.— Fall  of  brick  from 

bridge. 

403.  Daniel  v.  MHropolitan  R,  Co.,  L.  R.,  5  H,  L.  45. — Independent  contractors. 

404.  GfoU  V.  ChaUr  and  Moly/uad  R.  Co,,  2  Exch.  251.— Fdl  uf  bridge. 


(0  11  Jut.  917. 
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••  ^^  «  to  ***  lature  thought  that  right,  and  they  say  in  this  sentence — **  It  shall  be  lawful  for 

'-  the  company,  subject  to  the  pow^ers  of  deviation  in  the  said  Railways  Clauses 

Consolidation  Act,  to  make  and  amend  the  said  extension,  and  the  said  station, 
and  the  works  connected  therewith,  in  the  lines  and  upon  the  lands  delineated 
upon  the  said  plans,  and  described  in  the  said  books  of  reference,  and  to  enter 
upon,  and  take  and  use  such  of  the  said  lands  as  shall  be  necessary  for  the 
purpose."  This  is  most  singular  language,  because  it  speaks  originally  of  the 
things  separately,  and  by  distinct  language ;  but  here  a  notion  of  combination 
seemed  to  have  prevailed  in  the  minds  of  those  who  framed  the  act.  I  think  you 
must  use  your  common  sense,  and  see  whether  the  difficulties  have  not  arisen 
merely  from  the  Legislature  using  consolidating  language.  Why,  if  they  had 
said  it  shall  be  lawful  for  them  to  make  and  maintain  the  same  station,  then 
there  would  not  have  been  any  doubt.  I  cannot  but  think,  that  inasmuch  as  the 
plans  show  where  the  station  should  be  placed,  it  was  the  intention  of  the  Legis- 
lature to  empower  the  company  to  make  it  on  the  whole  of  the  land,  without 
attention  to  the  limits  of  deviation  at  all.     Injunction  dissolved. 


When  lands  may 
be  taken  to  eon- 
Ktruct  a  station 
beyond  the  lines 
of  deviation. 

Cother  r.  Mid- 
land R.  Co. 


Constmction 
of  station. 


Coiher  v.  Midlaiul  JR.  Co.  (u).] — Motion  to  diBsolve  an  injunction  granted  by 
Wigraniy  V.-C,  to  restrain  defendants  from  proceeding  to  assess  the  amount  of 
compensation  to  be  paid  for  a  piece  of  land,  which  was  used  by  the  plaintiff  as 
a  rope- walk,  on  which  there  were  several  cottages.  By  the  act  the  company  were 
empowered  to  make  a  certain  line  of  railway,  including  an  extension  of  the  main 
line  to  the  High  Orchard  Basin  at  Gloucester  ;  and  it  was  for  the  purpose  of  that 
extension,  and  the  works  connected  with  it,  that  the  land  in  question  was  required. 
The  maps  and  plans  deposited  showed  that  two  small  portions  only  of  the  land, 
at  the  northern  and  southern  extremities,  were  wanted  for  the  extension  line 
itself  ;  but  the  whole  was  numbereil,  and  the  company  insisted  that  the  rest  was 
necessary  for  other  purposes,  and,  amongst  others,  for  the  erection  of  a  new 
station,  or  an  addition  to  the  old  one,  at  the  terminus  of  the  original  line  ;  and 
also  for  sidings  on  which  the  waggons  employed  in  the  conveyance  of  goods  from 
the  terminus  to  the  basin  might  wait  until  there  was  a  sufficient  number  of  them 
to  form  a  train. 

Lord  Cottenhamy  C. — The  question  between  these  parties  is  very  simple.  The 
piece  of  land  sought  to  be  taken  from  the  plaintiff  by  the  company  is  described  in 
the  map,  plan  and  book  of  reference  deposited  with  the  clerk  of  the  peace  ;  and 
the  act  of  the  company,  after  describing  the  line  of  railway,  authorizes  the  com- 
pany to  make  and  maintain  the  railway  and  works  thereby  authorized,  in  the 
line,  and  in  the  manner  after  provided  ;  and,  after  reciting  the  deposit  of  the 
plan,  section,  and  books  of  reference,  authorizes  the  company  to  make  and  main- 
tain the  railway  and  works,  in  the  line  and  upon  the  lands  delineated  upon  the 
said  plans,  and  described  in  the  said  book  of  reference,  and  to  enter  upon,  take 
and  use  such  of  the  said  lands  as  shall  be  necessary  for  such  purpose. 

The  plaintiffs  do  not  dispute  the  right  of  the  defendants  to  take  so  much  of 
this  piece  of  land  as  may  be  required  for  forming  the  line  of  railway,  but  deny 
their  right  to  take  any  part  wliich  exceeds  what  is  wanted  for  that  purpose, 
although  required  by  the  company  for  the  purposes  of  the  railway,  in  forming  or 
enlarging  a  station,  and  in  forming  places  for  carriages  to  coUect  and  wait  till  the 
trains  are  ready  to  start,  no  part  of  which,  they  contend,  is  authorized  by  the 
act :  and  that  is  the  whole  question  ;  which  must  be  decided  by  the  words  of  the 


{u)  2  PhiL  469  ;  6  Railw.  Cas,  187. 
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act,  witli  the  interpretation  of  such  words  either  in  the  interpretation  clause  or 
by  the  provisions  of  the  act,  or  of  the  Railways  Clausea  Consolidation  Act. 

The  authority  i^,  to  take  and  uae  so  much  of  the  land  in  question  as  ahaU  be 
necesaary  for  the  purpose  of  making  and  maintaining  the  said  railway  and 
'worka. 

The  Railway  Chmses  Consolidation  Act,  in  the  3rd  section,  declares  tliat  the 
expression  **  railway"  sliaU  mean  the  railway  and  works  by  the  special  act 
authorized  to  be  oonstructe^L  [Hia  lordship  read  the  16th  and  45th  sections  of 
the  same  act.] 

There  are  no  more  distinct  provisions  in  the  special  act,  or  in  the  Railways 
Clauses  Consolidation  Act,  authorizing  the  formation  of  stations  or  other  bidld- 
ings  and  conveniences,  which  are  essential  to  tlie  working  of  all  raOways  ;  and 
if  these  provisions  do  not  iiicliide  such  a  power,  Parliameixt  has  authorized  the 
extension  of  the  railway  in  a  manner  likely  to  produce  a  great  increase  of  traffic, 
without  any  power  to  make  those  arrangements,  which  such  additional  traftic  will 
render  indispensable.  It  seems  to  me,  however,  sufhciently  clear  that  these  pro- 
visions do  include  ample  power  for  these  purposes.  The  term  **  railway  *'  by  itself 
includes  all  works  authorized  to  be  constructed  ;  and^  for  the  purpose  of  con- 
atructing  the  railway,  the  company  are  authorized  to  construct  such  stations  and 
other  works  as  they  may  think  proper  ;  and  assuming  that  the  lands  authorized 
to  bo  compulsorily  taken  would  be  taken  and  used  for  all  ordinary  stations  and 
works,  the  act  provides  that,  for  extraordinary  purposes,  such  as  additional 
Btationa  and  conveniences,  this  railway  may  purchase  certain  additional  quantities 
of  land.  1  consider  that  all  land,  authorized  to  be  t-aken,  as  necessary,  in  the 
terms  of  the  act,  for  the  purpose  of  making  and  maintaining  the  railway  and 
works,  is  liable  to  bo  so  taken,  whether  necessary  for  the  actual  line  of  the 
railway,  or  for  stations  or  other  conveniences  necessary  for  the  working  of  the 
inilway ;  and  the  purposes  for  which  the  plaintilf 'a  land  is  proposed  to  be  applied 
clearly  fall  within  that  description. 

Such,  indeed,  appears  to  have  been  the  construction  assumed  and  adopted  in 
several  oaaes.  If,  in  Eton  CoUcgev.  Great  Wfjitem  li.,  and  Lurd  Fetre  v.  Ea^ntern 
Ooufdus  R.  (x),  the  company  could  not  have  formed  stations  without  special 
authority,  what  was  the  necessity  of  introducing  special  proliibitiona,  and  why 
were  the  judgments  of  the  Courts  confined  to  such  Bt>6cial  proliibitions,  when 
according  to  the  plaintifl''s  argument,  the  companies  would*  for  want  of  special 
authority,  liave  been  injcompetent  to  contract  such  stations  t  The  motion  for 
the  injunction  must  be  refused  with  costs* 

Gordon  V,  Cheti^fi^mm  ami  threat  Westtrii  Unujii  A*,  Co.  (y).]—A  railway  act   Meantiwo 
enacted  that  it  should  not  *'  be  lawful  for  the  company  to  make  or  establish  any   sutifrnw  < 
public  station,  yai'ds,  wharfs,  waiting,  loading  or  unloading  places,  warehouses   ^^^I'^'i^g"- 
or  other  buildings  and  conveniences  for  the  depositing,  receiving,  loading  or    hnm  ando.  IK. 
keeping  any  passengers  or  cattle,  or  any  goods,  articles,  matters  or  things  ujKjn    ^'*^^  ^  *''^' 
the  eat&te  of  Q.,  or  within  fifty  yards  of  the  boundaries  thereof.'*    G.  filed  a  bill 
to  restrain  the  company  from  using  an  engine-house  and  other  buildings  erected 
by  them  within  the  prescribed  limits  : — Held,  by  the  Master  of  the  Rolts^  that  the 
word  "  pubUc  "  did  not  necessarily  override  the  whole  sentence  ;  and  that,  if  it 
did  everything  connected  with  the  nulway  must  be  considered  as  for  the  public 
uae  ;  and  the  injunction  was  granted,  but  with  liberty  to  apply  for  a  rehearing, 
or  to  prosecute  an  appeal  to  the  House  of  Lords. 


{x}  Infra. 


(^)  6  Beav.  229  ;  2  RaUw.  Caa.  800. 
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9.  CtMMOj  to  th*       Warden,  <tc.  of  Dover  Harbour  t.  ScnUh  Eastern  R,  Co.  (a).] — Injonotion  to  re- 

^  8tram  defendants  from  uBing  a  building  as  a  custom-house,  and  for  the  aooommo- 

•oWto^amiJIroy  d**^^^'!  ^^  their  passengers.  It  appeared  that  defendants*  act  contained  a  daiue 
company  upon  « that  no  erection  or  building  should  be  made  without  the  consent  of  the  plain- 
condition  that  _x    .       1        J  -I    l^       XI  X      Xl_ 

"the  whole  of  tiffs,  or  their  surveyor,  on  certain  land  conveyed  by  them  to  the  company, 
be^ppropriated  exceeding  the  respective  heights  therein  specified  ;  "  and  by  sect.  15>  **  that  the 
*^i*i  for«ie  whole  of  the  land  to  be  sold  by  plaintiffs  to  the  company  should  be  appropriated 
purposes  of  the  to  and  usod  solely  for  the  purposes  of  the  railway  and  the  buildings  connected 
buiiatuRA  con.  therewith,  except  such  part  as  might  be  required  by  the  Board  of  Ordnance,  or 
wUhf''~Herd  niight  be  necessary  to  be  left  open  for  the  increased  width  of  the  streets  to  form 
b^*  h  ^h^  *^®  necessary  approaches  to  the  railway  station  ;  provided  always,  that  the  said 
condiUon  to  ground  should  not  be  used  or  employed  for  building  or  erecting  thereon  any  coke 
used  chiefly  hy  ovens,  or  for  any  other  purposes  (the  necessary  railway  purposes  only  excepted), 
orTtC^SwS  ^^  which  any  nuisance  might  be  created  or  the  other  property  of  the  plaintiflb 
with  a  room  ap-  iu  any  way  damaged.  Plaintiffs'  bill  stated  that  the  company  erected  the 
customhouse, to  present  building,  and  that  one  part  of  it  was  used  as  a  custom-house  for examin- 
not  tnveUin^by  ^^  ^^  luggage  of  passengers,  collecting  duties,  granting  certificates  to  aliens, 
^nSf  ^*^  rtedJ  ^'  »  *^"^  *^®  Upper  floors  of  the  building  were  laid  out  and  intended  to  be  used 
Warden  of  Dover  **  bed-rooms  in  connection  with  an  hotel  erected  by  the  company,  on  ground 
Harbour  y.  South  held  by  them  on  lease,  and  which,  if  so  used,  would  be  to  the  injury  of  plaintiffs' 
property,  consisting  of  several  hotels  in  Dover,  and  to  prevent  which  injury  the 
stipulation  in  the  above  act  had  been  inserted. 

Sir  O,  Trevor y  V.-C. — This  question  wholly  dei>ends  on  the  15th  section  of  the 
act.  Now  what  are  the  purposes  and  object  of  that  section  ?  I  think  the  primary 
object  is  the  laying  out  of  the  land  purchased  by  the  company,  and  I  think  so  for 
this  reason  :  the  words  of  the  clause  are  not  that  the  whole  of  the  land  or  ground 
to  be  sold  to  the  company,  and  the  buildings  thereon,  shall  be  appropriated  to 
and  used  scjlely  for  the  purposes  of  the  railway,  but  that  the  land  or  ground  to 
bo  sold  shall  be  appropriated  solely  to  and  for  the  purposes  of  the  railway  and 
the  buildings  connected  therewith.  It  is,  therefore,  the  use  of  the  land  and 
ground  at  which  the  clause  properly  looks  ;  and,  on  the  second  branch  of  the 
clause,  I  think  the  same  view  arises.  It  is  *  *  except  such  part  or  portion  thereof 
as  may  be  required  by  the  Board  of  Ordnance,  &c."  still  looking,  not  to  the  use 
of  the  buildings  to  bo  erected  on  the  land,  but  to  the  mode  in  which  the  land  is 
to  be  laid  out  or  applied.  The  proviso  seems  to  bear  the  same  construction. 
Looking  at  this  clause,  with  that  view,  I  think  that  this  question  really  depends 
upon  the  narrow  words  which  are  contained  in  the  clause,  **  and  the  buildings 
connected  therewith  :  "  and  the  first  question  is,  what  is  the  principle  to  be 
applied  to  the  construction  of  this  clause  ?  This  is  a  purchase,  in  effect  a  deed 
of  conveyance  under  a  parliamentary  power,  to  sell  to  a  party  as  owner  in  fee  : 
and,  therefore,  every  sound  construction  requires  that  the  restriction  which  is 
imposed  upon  the  owner  in  fee  shall  not  be  enlarged  or  extended  beyond  its 
necessary  limits.  What  is  the  meaning,  then,  of  the  words  '  *  buildings  connected 
therewith?  '*  I  quite  agree  with  the  construction  that  "  connected  therewith" 
means  connected  with  the  railway  ;  and  there  are  three  meanings  which  may  be 
attached  to  those  words.  They  may  mean  locally  connected  with  the  railway ; 
or  connected  with  the  railway  in  the  sense  in  which  other  buildings  are  connected 
with  other  railways,  or  connected  with  the  railway  as  buildings  applicable  to  that 
particular  railway.  I  concur  with  the  plaintiffs'  argument  upon  that  point,  that 
they  do  not  mean  locally  connected  with  the  railway.     Do  they  mean  buildings 

{z)  21  L.  J.,  Ch.  886. 
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connected  with  this  railway,  in  the  same  sense  as  other  huildings  connected  with 
other  ndlways  ?  I  do  nut  think  that  that  limited  construction  can  be  put  on 
them.  I  think  this  must  be  read  "  for  the  puq^oses  of  the  said  railway  and  the 
buildings  connected  with  «\ich  particular  railway/*  It  follows  to  be  considered 
what  is,  witliin  the  language  of  tliis  clause,  [jroperly  a  building  connected  with 
the  particular  railway,  I  really  do  not  know  what  construction  can  be  put  upon, 
or  what  meaning  can  Ije  attaclied  to,  the  words  ^'  buildings  connected  with  the 
railway/'  unless  it  be  buildings  which  are  used  in  sonic  portion,  or  in  some  sense, 
for  the  purposes  of  the  railway.  How,  then»  does  the  case  stand  with  reference 
to  these  buildings  being  or  not  being  used  for  the  purposes  of  the  radway  1 
Why  the  fact,  so  far  as  it  relates  to  the  custom-housd,  is,  that  one  of  the  moms 
is  exclusively  appropriatxid  for  the  use  of  the  custom-house.  But  by  the  side  of 
that  room  there  is  another  rooux,  in  which  the  passengers  wait,  wliilst  their 
[  luggage  is  being  exanuned  by  the  custom-house  officers  ;  and  on  the  otlier  side 
[  thare  is  another  room^  into  which  the  luggage,  after  it  has  been  examined,  is 
passed  from  the  centre  room,  and  then  the  luggage  is  separated  by  the  town 
porters,  and  it  is  handed  over  a  rail  to  porters  who  carry  it,  either  to  the  railway 
[  or  to  any  other  place.  Now  is  that  building,  so  used,  connected  with  the  rail- 
.  way  ?  It  is  a  budding  which,  to  some  extent  at  least,  is  used  for  the  purposes 
of  the  railway.  Can  I  then  say  that  a  building  which  is,  to  a  certain  extent, 
used  for  the  purposes  of  the  railway,  is  not  to  be  considered  as  a  building  con- 
nected with  tlie  railway,  because  other  purposes  are  added  to  the  nse  of  it,  and 
because  in  that  building  are  examined,  not  merely  the  luggage  of  passengers 
who  pass  along  the  railway*  but  the  luggage  of  other  persons  who  may  not  leave 
.  Dover,  or  who  may  go  to  hotels  in  the  town  ?  I  do  not  think  it  is  a  fair  and 
'  teaaonable  construction  to  hold,  that  becau.ie  a  building  is  used,  and  principally 
used,  for  the  purpose  of  examining  the  luggage  of  i>aasengers  coming  from  abroad, 
and  passing  along  the  railway,  it  therefore  follows  that  it  is  not  a  building  used 
for  the  purposes  connected  with  tlie  railway.  I  tliink,  that  being  the  primary 
purpose,  I  should  nut  be  justified  in  holding  this  use  of  the  building  to  be  such 
I M  the  act  of  Parliament  does  not  authorize.  As  to  the  bed-rooms,  I  think  the  same 
ugument  that  applies  to  the  one  applies  also  to  Uie  other.  I  am  not  prepared  to 
lay  that  there  may  not,  hereafter,  be  such  a  use  of  these  bed- rooms  as  would 
induce  this  Court  to  interfere ;  but  as  the  case  at  present  stands  there  is  no 
evidence  before  me,  that  there  is  any  intention  to  use  them  for  any  such  pur- 
poses as  would  warrant  me  in  holding  that  the  building  is  not,  bona  fide, 
intended  to  be  used  and  considered  as  a  building  connected  with  the  railway. 
Injunction  reftised* 


AUomey-Gcntral  v.  £a»i€m  CountU^  i?,  Co.  {a).] — By  a  local  act,  paving  com- 
'« misaioneni  were  empowered  to  remove  obstructions  from  houses  and  buildings 
abutting  near  any  streets  which,  in  their  judgments,  should  obstruct  the  circula- 
tion of  light  or  air,  or  be  inconvenient  to  passengers.  An  act,  establishing  the 
K.  <k  E.  R,  Co.,  empowered  them  to  construct  arches  over  the  railway  or  other 
works,  streets,  &c.,  and  upon  the  railway,  or  any  lands  adjoining  or  near  thereto, 
to  erect  stations.  By  another  act  the  company  were  empowered  to  provide  a 
station  and  depot  near  the  London  terminus  of  the  railway ;  and  all  the 
"clauses,  powers,  provisions,  directions,  regulations,'*  &c,  contained  in  the 
former  act  should  apply  to  the  purchase  of  land  and  buildings  for  the  milway, 
and  also  for  the  station,  and  nothing  in  that  act  should  extend  to  prejtidicoi 


Co&straction  of 
powers  given  to 
KTcb  over  irtroeU 
for  Ul<i  purpoM 
or  btiildlug  a 
fttatlozt. 

Attvrneyt-GmtrtU 
V.  EaMUmCo%%- 
liuKCo. 


(a)  2  Kailw.  Cas.  823 ;  10  M,  &  W.  263  ;  12  L.  J.,  Ex.  106. 
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^Li^^RaU  *^  doi^og&te  irom,  &c.,  the  privileges  of  any  parish  over  which  the  said  XBikoad 

'-  shall  pass^  under  local  acts  of  Parliament/' 

The  railway  company  having  arched  over  a  street  for  the  purpose  of  building  a 
station,  the  Lord  CfiaiiceUor  directed  a  case  to  be  sent  to  the  Court  of  Exchequer. 
The  foUowing  certificate  was  sent  to  the  Court  of  Chancery  : — "We  are  of  opinion, 
that  the  N.  and  K  K.  Co.  were  entitled,  if  it  was  necessary  or  reasonably  con- 
venient for  the  construction  of  a  station  and  proper  warehouses,  to  construct  and 
make  coverings  or  buildings,  by  arches  or  otherwise,  over  the  public  street  men- 
tioned in  the  case,  in  like  manner  as  they  were  entitled  to  do  for  the  construction 
of  the  railway  itself  ;  and  that,  by  their  last  act  of  Parliament,  they  were  ex- 
pressly authorized  to  construct  such  station  and  warehouses  at  or  near  High 
Street,  Shoreditch." 

▲  rallwmy  may  Abraham  v.  Great  Northern  R,  Co,  (6).] — Action  on  the  case  by  owners  of 
along  a  navigable  vessels  navigating  the  Ouse.  The  declaration  charged  defendants  with  filling 
lod«u^ed*  ^^P  *^^  obstructing  part  of  the  bed  of  that  river,  penning  back  water,  and  pre- 
plans: and  upon  venting  it  flowing  in  its  accustomed  channel,  and  preventing  plaintiffs  from 
oiMtraction,  navigating  that  part  of  the  river.  Defendants  pleaded  that  they  had  done  the 
•ona^Mtom^  things  complained  of  under  the  special  and  consolidated  acts  for  making  their 
ri  °*^fii*  *  t*  rail'^ay  J  ^^^^  plans  and  books  of  reference  were  deposited  with  the  clerk  of  the 
incumbent  on  peace  ;  that  the  part  of  the  bed  of  the  river  which  was  obstructed  was  among 
sho^tSr&cy  the  lands  delineated  in  the  plans,  and  described  in  the  books  of  reference,  and 
{he  portion^of  ^^**  *^®  works  done  were  necessary  for  the  purpose  of  making  the  railway. 

Uiebedofthe  Upon  the  trial,  before  Fatteson,  J.,  it  was  contended,  that  under  this  plea 
river,  uacd  for  r  f  »        »  ^  «r 

the  railway,  from  defendants  were  bound,  not  only  to  show  that  the  part  of  the  river  obstructed 

*  ^™'*  was  in  the  plans  and  books  of  reference,  and  was  used  for  the  necessary  con- 

Northem  R,  Co.  struction  of  the  railway  ;  but  also  that  all  notices  required  by  the  acts  for  the 
purchase  of  such  part  of  the  river,  from  the  owners  of  the  bed  of  it,  had  been 
given,  and  all  other  things  done,  which  wore  reqidsito  to  vest  that  part  of  the 
bed  of  the  river  in  the  company.  Tlio  judge  told  the  jury  that  the  allegations 
in  the  plea  did  not  make  such  proof  necessary,  and  they  found  a  verdict  for  de- 
fendants. A  rule  for  a  new  trial  was  afterwards  obtained  ;  also  for  judgment 
non  obstante  veredicto,  on  the  ground  that  if  the  judge  was  right  in  his  con- 
struction of  the  plea,  the  plea  was  bad  for  the  want  of  aveiinents,  that  those 
various  acts  had  been  done,  which,  it  hiis  been  insisted,  ought  to  have  been 
proved ;  and  further  upon  tho  ground,  that  none  of  the  acts  of  Parliament 
authorized  the  company  to  construct  their  railway  upon  tho  bed  of  the  navigable 
part  of  the  river. 

Pattesoiiy  J. — Wo  are  of  opinion  that  tho  learned  judge  was  right  in  the  con- 
struction which  ho  put  upon  the  plea  :  and  therefore  that  there  is  no  ground  for 
granting  a  new  trial.  With  respect  to  judgment  non  obstante  veredicto,  we  are 
of  opinion  that,  as  against  the  plaintiffs,  who  have  no  interest  in  the  soil  of  the 
bed  of  the  river,  but  have  only  the  right  of  passage  on  the  navigtablo  highway, 
common  to  all  the  Queen's  subjects,  it  was  not  necessary  for  the  defendants  to 
aver  and  prove,  that  they  had  taken  the  proper  steps  to  vest  in  them  tho  owner- 
ship of  the  bed  of  tho  river.  If  they  were  entitled  by  tho  acts  of  Parliament  to 
convert  a  portion  of  the  navigable  river  into  a  railway,  and  so  to  obstruct  and 
do  away  with  a  portion  of  the  navigable  channel,  it  cannot  be  material  to  the 
public  at  large,  or  to  those  persons  who  were  in  the  habit  of  navigating  that 
portion,  whether  the  ownership  of  the  bed  of  tho  river  in  that  portion  has  been 

(b)  16  Q.  B.  686  ;  20  L.  J.,  Q.  B.  322, 
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eSbctually  tranHferrodj  or  whetlier  any  one  entitldd  Uj  compensation  in  respect 
of  Bucli  ownership  liaa  or  has  not  been  aatialied. 

The  remaining  question  is,  whetlier  the  defendants  were  authorizod  by  any  act 
of  Parliament  to  coiiatnict  their  railway  upon  the  bed  of  the  navigable  part  of 
the  river.  Tlie  act  on  which  tho  defei^danta  relied  ia  8  &  0  Vict,  c.  20,  s.  IG 
[thia  section  waa  read,  see  ante,  p.  352].  The  company  have  here  coxistructed 
an  embankment  and  road  in  and  upon  the  riyer,  deacribed  in  the  plan  and  men- 
tioned in  the  books  of  reference.  The  word  "  rivers  "  ia  here  used  without  any 
qualilicatiun,  and  would  seem  therefore  to  include  navigable  rivers,  as  well  aa 
rivers  not  navigable,  especially  as  the  word  "roads,"  here  also  used,  plainly 
includes  highways,  along  which  the  public  have  fully  as  extensive  a  right  of 

'•passage  as  they  have  along  navigable  rivers.  Other  provisions  are  introduced 
into  the  act,  as  to  the  mode  of  using  roads,  but  none  as  to  the  mode  of  using 
navigable  rivera,  WTiether  such  provisions  were  intentionally  omitted,  and,  if 
iO,  lor  what  reason  we  cannot  tell ;  but  we  cannot  see  that  such  omisaton 
justifies  ua  in  qualifying  the  meaning  of  the  word  **  river  "  in  this  clause,  or  in 
effect  adding  tho  words  **not  navigable,"  which  are  not  to  be  found  in  tho 
clause  itself.  The  plana  and  booka  of  reference  would  be  before  tho  Legislature, 
when  the  special  act  for  eonstraeiing  this  railway  was  passed  ;  and  although  it 
may  bo  true,  as  was  suggested,  that  no  particular  individual  felt  so  much 
interest  in  opposing  the  act,  by  reaaon  of  the  inaertiun  of  a  portion  of  this 
navigable  river  in  such  plans  and  books,  as  to  make  it  a  subject  of  controversy 
during  the  progress  of  the  act,  yet  we  are  not  warranted  in  supixjaing  that  the 
Legislature  overlooked  such  insertion,  or  in  limiting  the  operation  of  the  plain 
words  which  the  Legislature  has  employed.  The  aubaequent  part  of  the  clauae 
in  question  was  relied  on  by  tho  plaintiifs,  which  provides  that  the  company 

I  may  '*  alter  the  coursa  of  any  rivers  not  navigable  within  such  lands,  for  the 
purpose  of  constructing  and  maintaining  tunnels,  bridges,  passages  or  other 
works  over  or  under  the  same,  and  divert  ^^r  alter,  aa  well  temporarily  as  per* 
manently,  the  course  of  any  such  rivers,  in  order  the  more  conveniently  to  cany 
the  same  over  or  under  or  by  the  side  of  the  railway,  as  they  may  think  proper  ;** 
and  it  was  urged  that  the  Legislature  manifestly  intended  to  confine  the  power 
of  diverting  and  altering  tlio  course  of  rivers  to  thoae  which  are  not  navigable, 
which  would  be  entirely  fruatrated  if  the  word  **  rivers/'  in  the  prior  part  of  the 
clause,  were  held  to  include  navigable  rivera,  since  the  language  used  in  that 
prior  part  is  so  comprehensive  as  t43  include  tho  power  of  diverting  and  altering 
the  course  of  the  rivers  tliere  mentioned.  But  we  think  that  this  reasoning  is 
not  sound.  The  prior  part  of  the  chiuse  gives  only  the  power  of  constructing 
works  in  and  upon  rivers,  within  the  lands  described  in  the  plans  and  books  of 
reference  ;  yet  we  tliink  not  so  as  to  divert  or  alter  tJie  entire  course  of  such 
rivers,  or  to  obstruct  the  whole  navigation  of  them  if  navigable  ;  for  we  cannot 
suppose  that  the  Legislature  would  permit  such  lands  to  be  included  in  the  plans 
and  books  of  reference,  as  would  enable  the  company  so  to  divert  or  alter  the 
entii^e  course  of  navignblo  rivers^  or  to  obstruct  the  entire  navigation  uf  them. 
But  the  latter  part  of  the  clause,  wliich  does  apply  to  such  entire  diversion  and 
alteration  of  the  course  of  rivers,  is  expressly  confined  to  those  which  are  not 
narigable*  The  one  contemplates  the  appropriation  of  a  part  of  the  river  to 
the  uses  of  the  railway,  leaving  the  residue  of  it  in  its  usual  course,  and  tho 
navigation  of  that  residue  unimpeded  where  it  is  a  navigable  river.  The  other 
ocmtemplatea  the  entire  destruction  t»f  the  old  oouna.  The  erecting  anything 
in  A  navigable  river,  or  upon  a  highway,  which  would  be  a  nuisance  if  not 
authoFUsed  by  act  of  Parliament,  cannot  by   any  reasonable  construction  of 
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9.  Cam  attotht  language^  be  considered  as  a  diverting  or  altering  the  course  of  such  riTer  or 

— ^ highway.     No  doubt  such  an  erection  in  a  navigable  river^  by  preventing  the 

water  from  flowing  at  all,  along  the  site  of  the  erection,  would  prevent  the  water 
of  the  river  from  flowing  in  its  accustomed  channel  and  course  in  so  ample  a 
manner  as  it  otherwise  would  have  done,  which  is  the  language  used  in  this 
declaration  ;  but  that  is  a  very  different  thing  from  diverting  or  altering  the 
course  of  the  river,  within  the  meaning  of  the  statute  8  «&  9  Yicl  c.  20.  For 
these  reasons  we  are  of  opinion  that  the  plea  is  sufficient.    Rule  dischaiged. 


Coiuitraotion  of 
a  statute  which 

Sye  inconsfs- 
nt  powera  to 
two  nilway 
companies. 

LanecuUr  and 
CarlitU  R.  Co.  t. 
Mcayportand 
CaHUU  R.  Co, 


Lanccuter  and  CkirlUleE.  Co,  v.  Maryport  and  Carlisle  B,  Co,  (c).]— Defendants 
obtained  an  act  for  making  certain  branch  railways,  and  it  was  provided  that 
nothing  therein  contained  should  extend  to  prejudice,  diminish,  alter  or  take 
away  any  of  the  rights,  privileges,  powers  or  authorities  vested  in  plaintiflb 
under  their  act,  but  all  rights,  privileges  and  franchises  of  the  company,  and  all 
the  powers,  authorities  and  provisions  in  the  said  last-mentioned  act  contained, 
were  saved  and  reserved  to  them  as  if  defendants'  act  had  not  been  passed  ;  so 
always,  nevertheless,  that  such  rights,  &c.  be  not  exercised  in  such  a  manner  as 
to  prevent  defendants  from  compulsorily  taking  land  of  sufficient  breadth  to 
admit  of  the  formation  of  the  extensions  thereinbefore  authorized,  such  exten* 
sions,  however,  not  to  exceed  respectively  twenty-two  feet  in  breadth,  with 
sufficient  breadth  for  the  necessary  slopes. 

Plaintiffs  were  empowered  by  their  act  to  take  certain  lands  oomptdsonly,  and 
also  to  take  certain  other  lands  with  consent.  Defendants  had  power  to  take 
compulsorily  certain  lands  scheduled  in  their  act,  amongst  which  were  certain 
pieces  of  land  which  plaintiffs  had  purchased,  with  consent  of  the  owners, 
subsequently  to  the  date  of  defendants*  act. 

Defendants  gave  notice  of  their  intention  to  take  compulsorily  a  greater 
quantity  of  the  land  purchased  by  plaintiffs  than  was  required  for  the  line  of  their 
railway  for  stations,  &c.,  whereupon  plaintiffs  applied  for  an  injunction  to 
restrain  defendants  from  taking  more  of  their  land  than  was  necessary  for  their 
line  of  railway. 

ShadweU,  V.-C,  granted  the  injunction,  on  the  ground  that  plaintiffs,  having 
occupied  the  ground  before  defendants,  were  entitled  to  hold  so  much  of  it  as 
was  not  actually  wanted  for  the  formation  of  defendants*  railway :  and  said, 
**  The  rule  applied  to  the  construction  of  wills  is,  that  the  last  part  controls  the 
first,  and  so  I  must  treat  it  with  respect  to  this  act  of  Parliament.  In  the  first 
instance,  the  first  section  gave  very  general  powers,  for  it  declared  that,  for  the 
purposes  of  the  company,  they  should  have  all  the  powers  given  by  their  former 
act,  '  save  and  except  such  of  them  as  are  by  this  act  repealed,  altered  or  other- 
wise provided  for ; '  so  that  in  the  very  first  section  in  which  they  give  the 
general  power,  they  put  a  very  general  restriction  by  the  words  that  I  have  last 
used.  The  next  section  applies  to  the  extension,  and  nothing  turns  on  the  con- 
struction of  that  section,  because  the  consent  was  actually  given  with  respect  to 
the  plaintiffs  taking  the  lands. " 

The  6th  section  says,  ^*  that  the  company,  in  making  the  said  extensions  and 
branch  railways,  shall  not  have  power  to  deviate  to  the  westward  from  the  line 
delineated  on  the  plan,  or  to  go  through  any  land  which  either  of  these  companies 
have  contracted  to  purchase,  or  have  power  under  their  respective  acts  of  Par- 
liament to  purchase.**    Now  there  is  nothing  said  about  a  compulsory  power,  the 


{c)  4  Railw.  Cos.  504. 
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words  are  only  "  power  to  purchase  ;  "  and  if  tlie  defendants,  exercising  as  they 
thought  fit  sufficient  astiitenc&a,  hnve  not  taken  care  to  contract  to  purchaae,  or 
to  purchase  thes6  lands,  hut  have  left  thorn  opeu  to  he  contracted  for,  or  to  he 
purchaaed  by  the  plaintiffs,  they  have,  if  1  may  use  an  expression  peculiar  to  a 
certain  game,  left  a  blot  which  the  other  side  took  care,  when  they  had  the 
throw,  to  pick  up,  and  the  consequence  waa  that  these  words  of  exception  have 
given,  unexpectedly  I  dare  say  to  the  defendantSj  an  advantage  to  the  pladntiff 
which  the  defendants  did  not  foresee* 


Wfhh  V.  Manche^Ur  and  Letds  E,  Co.  (cZ).]— The  Manchester  and  Leeds  R.  Act 
(sect-  94)  empowers  tho  company  to  enter  into  and  upon  lands  according  to  the 
provisions  and  restrictions  of  the  act,  and,  in  or  upon  such  lands,  or  in  or  upon 
lands  ad  joining  thereto,  to  bore,  dig,  cat,  embank,  and  remove  and  use,  any  earth, 
stone,  gravel  or  sand,  or  any  materials  or  tilings  which  may  be  dug  or  obtained 
therein,  or  other wiae  in  the  execution  of  the  powers  of  the  act,  and  which  may 
he  proper  or  necessary  for  making,  maintaining^  repairing  or  using  the  railway 
and  other  works  by  the  act  authorized,  or  which  may  obstruct  the  making,  main- 
taining or  using  the  same  ;  and  it  empowers  the  company,  according  to  the 
provisions  and  restrictions  of  the  act,  to  make  inclined  planes,  tunnels,  embank- 
ments, bridges,  o£c.  Sect.  96  enacts,  that  the  lands  to  be  taken  for  the  line  of 
the  railway  shall  not  exceed  twenty-two  yards  in  breadth,  except  where  a 
greater  width  may  be  required  for  either  embankments  or  cuttings. 

SeinhUj  tliat  the  company  have  not  under  these  clauses  power,  by  compulsory 
process^  to  purchase  land  for  the  purpose  of  making  an  embankment  upon  other 
and  lower  land  on  a  different  part  of  the  line. 

A  point  involving  questions  of  practical  science  being  in  dispute,  and  the 
affidavits  being  conflicting,  the  evidence  waa,  at  the  suggestion  of  the  Court,  and 
with  the  consent  of  both  parties,  referred  to  an  engineer  for  his  report  on  the 
question  in  dispute,  and  the  conclusion  of  the  engineer  with  respect  to  the  facts 
was  ailopted  hy^  and  made  the  ground  of  the  order  of ^  the  Court  (e). 

A  railway  company  will  not  be  prevented  by  injunction  from  taking  lands  for 
purposes  warranted  by  their  act,  on  the  ground  that,  previously  to  the  com- 
mencement of  the  action,  and  before  the  necessity  of  taking  it  for  such  piu*- 
poses  was  made  known  to  the  plaintiff,  the  company  had  endeavoured  to  take 
the  same  lands  for  otlier  purposes  not  so  warranted. 

Ambiguous  words  in  acts  of  Parliament,  authorizing  a  public  company  to  take 
land  by  a  compulsory  process,  are  to  be  construed  against  the  company  and  in 
favour  of  private  property. 


ConKtraetloD  of 
railway  act  u  to 
powers  to  t«1i6 
luidjt  raqnlred 
to  make  tli« 
rftUw&j. 

Beference  to 
englneert. 

W€bb  V*  Mm 
chtwLer  and 
UtdiMLOo, 


Brecon  Markets  Company  y,  Nmik  and  Brec^m  B.  Ch.  if).] — "  The  Brecon   Rail w»y  coin- 
Markets  Act,  1862,'^  vested  in  the  plaintiffs  certain  tolls  which^  under  the  name   [^"".iriftljtSjJ*' 
of  **  drift  toUa/'  had  been  immemorially  received  by  the  corporation  of  Brecon   Brtctn^  MarktiM 
for  cattle,  goods  and  carriages  passing  to,  through  or  from  the  borough.     A  rail-    nJii»^2*aL*''^ 
way  company^  under  a  special  act  passed  also  in  18G3,  acc|uired  land  not  being  a 
highway,  on  which  they  constructed  a  railway  and  station  witliin  the  borough  of 


{d)  4  M.  &  Cr.  116  ;  1  Railw.  Ctt.s.  576. 
See  Man4er  v.  Norlfwrn  and  Eastern 
Counties  IL  Co.,  2  R.  C.  380. 

{e)  By  '*Tho  Jadicatwre  Act,  1873,'' 
•.  6d,  the  High  Court  and  the  Court  of 


Appfttil  may  call  in  the  aid  of  oa 
spocinlly  qualified. 

{/)  L,  k,  8  0.  R  167;  42  L  J., 
63  ;    affirming  decision  below^   L. 
C.  P.  565. 
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^  GMMMto  the  Brecon,  whence  passengers,  goods  and  cattle  were  conveyed  by  other  lines  of 

-*  railway  to  other  places  beyond  the  limits  of  the  borough.     The  rights  of  the 

corporation,  the  plaintiffs,  were  expressly  reserved  by  the  Railway  Act,  bat 
there  was  no  provision  either  in  that  or  in  the  Markets  Act  expressly  enabling 
the  plaintiffs  to  levy  tolls  on  the  railway. 

It  was  held  by  the  Exchequer  Chamber  that  the  plaintiffs  were  not  entitled  to 
toll  in  respect  of  cattle,  goods  or  carriages  passing  along  the  railway.  The  Court 
was  unanimous,  Blackburn,  J.,  observing,  that  though  it  was  quite  true  that  in 
the  case  of  a  toll  or  any  other  prescriptive  right  which  had  in  fact  existed  a  long 
time,  if  any  reasonable  mode  could  be  suggested  by  which  it  might  have  had  a 
legal  origin,  it  must  be  presumed  that  it  had  such  origin  ;  and  though  it  was 
also  quite  true  that  in  the  case  of  a  harbour  toll  the  right  to  the  toll  might 
extend  throughout  a  manor,  or,  in  the  case  of  a  market  toll,  throughout  a 
town,  still  he  did  not  think  that  there  was  any  case  **  which  shows  that,  where 
there  is  a  right  to  a  toll  traverse  within  any  district,  there  can  be  a  legal  origin 
for  a  claim  to  take  such  toll  in  respect  of  a  way  used  by  a  person  over  his  own 
private  land.''  There  being  no  evidence  that  the  corporation  ever  were  accos- 
tomed  to  any  such  toll  as  was  now  claimed,  it  was  not  necessary  to  decide  the 
question. 


10.  Oueiotio 
BridiftM, 

Gonitraetioii  of 
a  ■peclal  act  as 
to  the  right  to 
erect  a  tempo- 
rary bridge 
acroMaoanaL 

London  and 
Birmingham 
IL  Co.  V.  Grand 
Junction  Canal 
Co. 


10.  Cases  relating  to  the  Construction  of  Bridges. 

London  atid  Birmingham  R,  Co.  v.  Grand  Junction  Canal  Co,  {g).] — A  com- 
pany were  empowered  by  an  act  to  do  all  works  necessary  and  convenient  for 
constructing  a  railway,  and,  among  others,  to  cross  canals  and  make  embank- 
ments in  the  line  ;  and,  in  particular  to  cross  a  canal  of  which  defendants  were 
proprietors,  and  to  make  an  embankment  over  a  valley  near  the  same  place. 
Subsequent  clauses  in  the  act  restricted  the  company  from  doing  anything  which 
should  obstruct  the  navigation  of  the  canal  ;  and  specified  the  height  and  dimen- 
sions of  any  bridge  to  be  made  and  maintained  for  carrying  the  railway  over  the 
canal.  The  company,  for  the  purpose  of  transporting  earth  from  the  higher 
lands  on  the  south  to  the  lower  lands  on  the  north  side  of  the  canal,  for  con- 
structing an  embankment,  erected  a  temporary  bridge  over  the  canal,  supported 
partly  on  piles  driven  into  the  bed  of  the  canal.  Defendants  pulled  down  such 
bridge,  and  thereby  destroyed  the  pasfwige  of  communication  for  the  carriage  of 
the  earth.  It  was  decided  by  Sir  C.  (\  Pepynj  M.  R.,  on  a  motion  for  an  injunc- 
tion to  restrain  defendants  from  destroying  such  bridge,  that  the  clause  em- 
powering the  railway  company  to  cross  canals  in  the  progress  of  their  works  was 
not  restricted  by  the  subsequent  clauses,  wliich  applied  to  })ermanent  bridges  ; 
and  his  Honor  restrained  defendants  from  obstructing  the  making  or  use  of 
such  passage  of  communication. 

Semble. — Although  a  railway  company  are  not  to  act  capriciously  in  regard  to 
carrying  out  the  powers  of  an  act  of  Parliament,  the  act  constitutes  them  the 
judges  of  the  most  convenient  mode  of  conducting  their  works. 


(g)  1   Railw.    Caa.   224. 
post,  p.  389. 


See  also  AUomey-Oencral  v.  £asiem  Counties   JR.   Co., 
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PrifMhj  V.  ManeJirster  mid  Leeds  R.  Co.  (A).]— The   Manchester  and  Leeda  R. 

Act,  sect.  34,  ruciting  that  the  railway  was  to  be  caxried  across  the  Aire  and 

CalJer  Navigation  at  tliree  iipecified  places,  required   tlio  company  to   erect 

bridges ,  and  prescribed  the  dimensions  of  such  bridges.     Sect.  38  provided  tliat 

tho  company  should,  during  tlie  progress  of  constructing  stich  bridges,  leave  an 

open^  uninterrupted  navigable  waterway,    of    a  specified   height   and   extent. 

Sects,  42  and  44  provided  that  the  imlway  company  should  not  make  any  bridge 

over  tho  navigation,  and,  generally,  should  not  interfere  therewith,  otherwise 

than  as  provided  for  by  the  act.     Sect.  94  empowered  tho  company,  subject  to 

the  restrictions  imposed  by  the  act^  to  make  and  maintain  the  railway,  and  to 

eonatnict  iii^  undor»  upon,  across,  or  over  any  hills,  valleys,  roads,  rivers,  caaals^ 

ItrookB  or  streams,  or  other  waters,  such  embankments,  bridges,  aqueducts  and 

Iconduits,  either  temporary  or  permanent,  and  to  erect  and  construct  such  build- 

pings,  engines,  machinery,  apparatus,  and  other  works  and  conveniences,  as  the 

company  should  think  proper. 

By  an  agreement  made  between  the  companies,  and  afterwards  embodied  in 
an  act,  the  line  of  railway  was  changed,  by  which  the  navigation  was  crossed 
only  once  by  the  railway,  and  only  one  bridge  required.  The  railway  company 
had  introduced  into  the  agreement  a  clause  enabling  them  to  erect  temjiorary 
bridges  across  the  navigation,  but  which  was  struck  out  by  the  navigation  com- 
pany. The  railway  company,  having  commenced  the  building  of  the  permanent 
bridge,  erected  a  temporary  bridge  adjoining  to  the  permanent  bridge,  which 
was  used  partly  for  building  that  bridge  and  partly  for  conveying  materials 
across  the  river.  An  injunction  was  granted  ex  parte,  restraining  the  erection 
of  a  temporary  bridge  across  tho  navigation,  or  of  anything  impeding  the  navi- 
gation m  a  manner  not  authorized  by  the  act.  Upon  motion  to  dissolve  the 
injunction,  it  was  decided  that,  subject  to  the  restrictions  of  tho  act,  the  94th 
section  ought  to  be  literally  carried  into  effect ;  that  the  railway  company  had 
the  pfiwer  of  erecting  such  a  temporary  bridge,  the  power  being  exercised 
reasonably  and  boni  fide  ;  that,  in  construing  such  power  with  a  view  to  its 
reasonable  and  bona  fide  exercise,  regard  must  be  had  to  the  pecuhar  purpose 
for  which  the  permanent  bridge  was  designed  ;  that  the  temporary  bridge, 
being  of  the  dimensions  specified  in  the  34th  section,  and  a  navigable  waterwuy 
being  left,  ajs  required  by  the  38th  section,  the  same  was  lawfully  erected  under 
the  04th  section,  for  the  bona  tide  purpose  of  building  the  permanent  bridge  ; 
that  the  temporary  bridge,  being  erected  and  used  for  a  lawful  purpose,  might 
also  be  used  for  other  purposes,  for  which  alone  it  could  not  have  been  erected  ; 
luid  that,  subject  to  the  restrictions  of  the  act,  the  com  pan}",  acting  bonA  fide,  were 
constituted  the  judges  of  the  mode  of  executing  their  works.   Injunction  dissolved* 


If*  railway  com* 
pMiy  ftro  uiitho- 
Tii^i  to  ort-'Ct  A 
t^mpDniryl'tlilffO 
for  A  i»&rtK'ular 
purpose,  they 
may  use  the 
bridge  for  other 
purposes,  pro- 

■V  J..,     I  .   ■  I- 

{. 

tion. 

PritsUy  v.  Man- 
Chester  and  Leedt 
iLCo. 


'■d 


if.  T.  iJwyftj^  {*).]— Indictment  against  contractors  employed  by  a  railway  com- 
pany, for  obstructing  a  turnpike  road,  by  building  on  it  the  piers  of  a  railway 
bridge,  and  nan-owing  it  thereby.  All  the  counts  in  the  indictment  chiirged  the 
ntUBanoe  t<»  be  to  the  carriage  road,  but  nothing  was  said  about  tlie  foot  road. 
For  forty  years  before  the  building  of  the  bridge,  the  average  widtli  of  the  car- 
riage road,  for  fifty  yards  t»n  ettch  side  of  the  spot  where  the  bridge  was  erected, 
was  twenty-eight  feet,  and  the  footpath  on  one  side  was  eight  feet  three  inches, 
and  on  the  other,  seven  feet  three  inches.  The  piers  of  the  bridge  stood  on  the 
footpath  on  each  side  ;  they  were  each  fomr  feet  wide,  and  wore  built  parallel  to 
the  line  of  the  carriage  road,  not  directly  opposite  to  each  other,  as  the  bridge 

(A)  2  Railw.  Cos.  134  ;  iWk  C.  72. 

(t)  14  Q,  B.  687  J  1&  k  J^  Q.  B.  153  ;  13  Jur.  329. 


Section  4»  of  Uw. 
Hallway  CUhbm 
Ai";t,  wbicli  pre- 
scribes  the  wkItU 
of  thi!  arch  of 
a  bridge  over 
roods,  mufli  he 
ffoTifftmed  wHh 
,,  -  — ,•  --  the 


paths. 


R.  T.  Ei4tfg. 
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^^'  Brid^^     was  a  skew  bridge.      The  effect  was,  that  the  carriage  road  remained  as  it  was 

before,  twenty- eight  feet  wide,  but  the  footpaths  were  each  narrowed  ;  and  the 

carriage  road  and  footpaths  together,  which  formerly  were  forty-three  feet  six 
inches,  were  only  thirty-six  feet.  These  were  the  dimensions  stated  in  the  case ; 
but  if  the  piers  occupy  eight  feet,  it  would  follow  that  the  total  width  was  only 
thirty-five  feet  six  inches.  Whether  the  difference  of  six  inches  could  be  acoounted 
for  by  the  circumstance  of  the  piers  not  being  directly  opposite  to  each  other,  did 
not  appear.  These  facts  were  stated  on  a  special  case,  and  after  taking  time  to 
consider,  Fatteson^  J.,  said  :  The  prosecutors  relied  much  on  the  19th  section  of 
the  special  local  act  (9  &  10  Vict.  c.  ccxxxiv),  which  provides,  "  that  in  every 
case  in  which  the  railway  shall  cross  the  road  otherwise  than  at  right  angles,  the 
bridges  shall  be  made  with  skew  arches,  so  as  not  in  any  manner  to  alter  the 
direction  of,  or  interfere  with,  the  line  of  the  said  roads,  or  the  footpaths  to  the 
same.*'  The  object  of  this  section  is  plain,  namely,  to  prevent  the  railway  com- 
pany from  turning  or  bending  the  road,  so  as  to  carry  it  at  right  angles  under  any 
bridge  over  which  the  railway  passes,  and  again  turning  or  bending  it  back  on  the 
other  side  of  the  bridge  to  its  former  direction  and  line  ;  but  the  section  does  not 
touch  or  affect  any  question  as  to  the  width  of  the  bridge  or  the  narrowing  of  the 
road.  The  railway  company  have  complied  with  the  section,  by  erecting  a  skew 
bridge.  The  question  in  this  case  depends  upon  the  construction  of ' '  The  Railways 
Clauses  Consolidation  Act,  1846."  Now,  by  that  act  it  is  provided,  that  there  shall 
be  a  clear  space  of  thirty-five  feet,  if  the  arch  be  over  a  turnpike  road,  provided 
that  where  the  average  available  width  for  the  passage  of  carriages  is  less  than 
the  width  thereinbefore  prescribed,  the  width  of  the  bridges  need  not  be  greater 
than  such  average  available  width,  but  so  as  not  to  be  less  in  the  case  of  a  turn- 
pike road  than  twenty  feet.  It  is  further  provided,  that  if  the  average  available 
width  of  the  road  be  afterwards  increased,  the  railway  company  shall  increase  the 
width  of  their  bridge,  if  required,  to  an  extent  not  exceeding  the  width  of  the 
road  so  widened,  '*  or  the  maximum  width  herein,  or  in  the  special  act  prescribed, 
for  a  bridge  in  the  like  case  or  under  the  railway.'*  Much  discussion  took  place 
on  the  argument  as  to  the  word  *^  maximum,"  but  the  meaning  of  the  Legislature 
is  very  plain.  Where  the  average  available  width  for  the  passage  of  carriages  on 
any  road  exceeds  thirty  feet,  it  may  be  narrowed  to  tliirty-five  feet  under  the 
arch,  for  the  arch  is  only  required  to  be  of  that  width  ;  where  it  is  less,  the  arch 
may  be  of  the  same  width  as  the  road,  so  as  it  bo  not  less  than  twenty  feet :  and 
if  the  road  be  afterwards  widened,  the  arch  must  be  proportionably  widened  up 
to,  but  not  beyond,  thirty-five  feet.  In  the  present  case,  the  average  available 
width  of  the  road  for  the  passage  of  carriages  is  the  same  as  it  was  before  the 
erection  of  the  bridge,  and  the  arch  is  of  the  same  width,  and  exceeds  twenty 
feet,  and  the  road  has  not  been  widened,  so  as  to  call  on  the  railway  company  to 
widen  the  arch.  Therefore  the  provisions  of  the  Railways  Clauses  Consolidation 
Act  appear  to  have  been  complied  with.  No  mention  is  made  in  that  act  of  foot- 
ways, as  distinguished  from  the  road  for  the  passage  of  carriages.  If  they  are  to 
be  taken  as  part  of  the  turnpike  road,  then  the  road  has  been  narrowed  from 
forty-three  feet  six  inches  to  thirty-six  feet,  and  the  arch  of  the  bridge  is  only 
twenty-eight  feet,  instead  of  thirty-five.  We  think,  however,  that  the  footpaths 
cannot  be  taken  as  part  of  the  turnpike  road,  over  which  the  arch  of  the  bridge 
was  to  be  thrown,  within  the  meaning  of  these  acts  of  Parliament.  There  is  no 
pretence  for  saying  that  they  can  be  taken  into  account  in  ascertaining  the 
average  available  width  of  the  road  for  the  passage  of  carriages  ;  and  as  that 
width  has  been  preserved  as  it  was  before,  in  strict  conformity  with  the  acts  of 
Parliament,  it  is  not  true  to  assert,  as  every  one  of  the  counts  in  this  indict- 
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ment^  does,  that  persons  cannot  paaa  witli  tlieir  carriages  as  they  used  to  do.  The 
obatruction  ia  to  foot  passengers  onl)%  wliich  is  not  forbidden  by  the  acts,  neither 
is  it  charged  aa  the  nuisance  complained  of  by  this  indictment.  The  cases  cited 
in  argument  are  wholly  inapplicable  to  this  indictment.  Judgment  for  the 
defendants » 


if.  V.  Birmhigham  arid  Gl&ucegter  R.  Co,  (k).] — A  railway  company  were  em-  Conttmction  of 


poweredj  subject  to  the  promiona  and  restrictions  of  the  act,  to  make  upon,  across, 
under  or  over  the  railway  such  roads  as  they  should  think  proper.  By  sect.  41, 
when  any  part  of  any  road  should  be  cut  through,  raised ,  Hunk,  tiiken,  or  so  much 
injured  as  to  be  impassable^  the  company,  before  any  auoh  road  should  be  so  cut 
f  through,  &Q,f  were  to  cause  another  road  to  be  made  instead,  as  convenient  or  as 
near  thereto  as  might  be  ;  and  when  the  road  cut  through,  ttc,,  should  be  a  turn- 
pike, tbe  substituted  road,  if  temporary,  waa  to  be  made  and  the  principal  road 
restored  within  six  months.  By  sect,  47 >  where  any  bridfje  should  be  erected  for 
carrying  any  turnpike  road,  public  Irighway  or  occupation  road  over  the  railway, 
the  road  over  such  bridge  was  not  to  bo  less  tliim  iifteen  feet.  A  mandamus,  re- 
citing that  the  company  had  (after  tbe  compulsory  powers  given  for  taking  land 
had  expired)  cut  tluough  a  turnpike  road  forty  feet  wide,  and  had  made  abridge 
thereon  fur  carrying  it  over  the  railway,  tlie  bridge  and  approaches  (which  were 
about  150  yarda  in  length  on  each  side  of  the  bridge)  being  about  thii'ty  feet  wide 
only,  comuianded  the  company  to  ^est^Jro  the  turnpike  road  according  to  the  act : 
Held  by  the  Court  of  Queen  s  Bench,  that  the  company  were  bound  to  make  the 
approaches  as  wide  as  the  turnpike  road  had  been«  And  held  no  sufficient  return, 
that  the  approaches,  though  of  a  less  width,  were  as  convenient  to  the  public  as 
they  could  be  made  in  execution  of  the  powers  of  the  iict,  and  as  convenient  to 
the  jmblic  as  the  original  n^ad  had  been  ;  or  that  the  company  could  not  now 
widen  the  approaches  without  taking  and  purchasing  more  land  ;  that  their  com- 
pulsury  powers  of  purchiising  under  the  act  had  expirecl  before  they  were  ctilled 
upon  to  widen  ;  and  that  they  had  not  then,  nor  have  since  had,  the  power  to  take 
or  purchase  land  for  such  imrpose  (Q.  In  the  judgment  the  following  remarks 
were  made  on  AHorney-Gefi^nd  v.  L^nuicm  and  Southampton  E,  Co.  (9  Sim,  78), 
**  In  that  ca*e,  it  is  true  that  his  Honor  does  intimate  incidentally  such  an  opinion 
as  has  been  attributed  to  him  ;  the  question  before  him  then  being,  whether  he 
should  ^declare  by  his  order  a  certain  Jirchwork  of  the  said  company  ttj  be  a 
EHiisance,  and  prohibit  tliem  from  further  prosecuting  their  works,  because  they 
Iwere  about  to  abridge  the  width  of  a  public  highway.  The  point,  however,  which 
laow  comes  before  us  seems  to  have  been  very  slightly  touched  in  the  argument, 
and  was  wholly  unnecessary  for  the  decision  of  the  Vice- Chancellor,  which  was, 
that,  provided  the  said  arch  be  '  not  less  *  than  the  width  prescribed  by  the  act  of 
Parliament,  ho  did  not  feel  himself  justiiied  in  making  the  order  desired.  The 
Vio©-Ch»ncellor  also  gives  as  a  further  reason,  that  many  other  methods  were 
open  to  raise  the  question  (alluding  specially  to  an  indictment  for  a  nuisance) 
without  his  interference.  We  cannot,  therefore,  consider  this  to  have  been  the 
dehbtirate  judgment  of  the  Yice-Chancellor  upon  this  subject*" 


t  ns 


urecterl  acrnes  « 
rail  way. 


uiy 


it  Co. 


Attormy-General  v.  London  ami  S^mthaiupkm  iL  Co,  (m).]— The  act  directed, 
that  where  any  bridge  shall  be  erected  for  the  [)urpoae  of  carrying  any  turnpike 
road  over  or  across  the  railway,  the  ascent  to  such  bridge  shall  not  be  more  Umn 
one  foot  in  thirty  feet,  except  where  the  **  present  inclination  ^^  of  such  turnpike 


(ir)  2  Q.  B.  47  ;  2  RaUw.  Cas.  6&4. 

{I)  See  R.  V.  Narth   WaUm  Jt,  Co.,  16 

H,—  VOL.  L 


Q.  B.  864 ;  20  L.  J.,  Q.B,  399,  on  this  point, 
(m)  1  Rotlw.  Cas.  363. 
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10-  S^"^     road  shall  be  steeper,  in  which  case  the  inclination  of  such  road  shall  not  be 


steeper  than  the  present  inclination  of  such  road. 

ShadweUy  V.-C,  decided,  that  the  expression  "  present  inclination  "  is  to  be  re- 
ferred to  the  inclination  of  a  road  at  the  time  when  taken  hj  the  company ;  that 
the  exception  applies  as  well  to  a  bridge  built  on  a  new  or  diverted  road  made 
by  the  company,  as  to  a  bridge  built  on  the  site  of  a  previously  existing  turnpike 
road  ;  that  the  relative  steepness  of  a  new  or  diverted  road  and  of  an  old  road,  is 
to  be  determined,  not  by  their  comparative  acclivity,  measuring  the  whole  length 
of  each  from  the  commencement  to  the  end  of  the  deviation,  but  by  a  comparison 
of  the  rate  of  ascent  on  the  new  road,  from  the  place  of  diversion  below  the 
bridge  to  the  crown  of  the  arch  of  such  bridge,  with  the  rate  of  ascent  on  the  old 
road  from  the  same  place  to  the  point  on  the  old  road  at  which,  if  the  two  roads 
had  been  parallel,  the  same  distance  would  be  attained. 

Wbenaitreet  B.  v.  Eastern  Couivties  R,  00,(11),] — A  company  were  empowered  to  raise  or 

toTobtain'the  ne-  lower  any  roads,  in  order  the  more  conveniently  to  carry  the  same  over  or  under 

unac?a  briS^      or  by  the  side  of  the  railway.     By  sect.  100,  where  any  bridge  should  be  erected 

notwithstanding   by  the  company  over  any  public  carriage  road,  not  being  a  turnpike  road,  the 

a  local  paving       centre  of  the  arch  must  be  of  a  height  from  the  surface  of  the  road  of  not  less 

■®^  than  sixteen  feet     By  sect.  120,  nothing  is  to  derogate  from  any  of  the  rights  or 

Counties  it.  c^,      privileges  of  any  parish  over  which  the  railway  shall  pass,  acting  under  any  local 

act.     A  local  paving  act  enacted,  **  That  no  person  shall  alter  the  form  of  any 

pavements  which  shall  be  now  made  by  virtue  of  this  act  without  the  consent  of 

the  commissioners,  or  in  anywise  encroach  thereon,  or  put  up  any  posts,"  <&c. 

A  mandamus  having  issued,  a  retiu'n  was  made,  and  the  question  was,  whether 

the  railway  company  were  authorized  to  lower  the  pavement  of  a  street  for  the 

purpose  of  giving  sufficient  headway  to  a  bridge. 

Ooleriflge,  J, — The  commissioners  do  not  dispute  the  right  to  cany  the  railway 
on  the  arch,  but  they  deny  the  right  to  alter  the  pavement.  If  the  question  stood 
on  the  two  clauses  alone,  there  could  bo  no  doubt.  The  9th  in  express  terms  con- 
templates the  lowering  of  the  roads;  and  the  100th,  when  it  limits  the  steepness 
of  descent  under  an  arch,  clearly  looks  to  an  alteration  of  level  to  be  produced  by 
the  railway  works.  But  it  is  said  that  the  powers  of  the  9tli  section  are  expressly 
given,  subject  to  the  provisions  and  restrictions  of  the  act,  and  that  one  of  the 
provisions  included  is  to  be  found  in  the  120th  section,  which  provides  that 
"  nothing  in  the  act  shall  extend  to  prejudice  any  of  the  rights  or  privileges  of  any 
parish  over  which  the  railway  shall  i)ass,  acting  under  any  local  act."  The  parish 
is  said  to  be  within  these  words,  because  the  paving,  &c. ,  are  by  a  local  act  placed 
under  the  control  of  commission ors,  in  whom  the  pavements  are  vested.  The  same 
statute  enacts,  *  *  that  no  i)erson  shall  alter  the  form  of  any  pavement  which  shall 
be  made  by  virtue  of  this  act,  without  consent,  or  in  anywise  encroach  thereon." 
If  this  had  been  the  whole  section,  it  would  have  been  very  questionable  whether 
it  could  have  been  construed  so  as  to  restrain  the  company  from  exercising  powers 
plainly  given  under  an  act  so  long  posterior  in  point  of  time,  and  which  in  many 
instances  are  so  essential  to  the  carrying  out  the  purposes  of  their  act.  It  would 
also  be  very  questionable  whether  a  local  act,  such  as  the  one  in  question,  comes 
within  the  meaning  of  the  I20th  section  of  the  railway  act.  But  the  point  is 
clear  when  the  whole  section  is  looked  at.  After  the  words  already  cited,  these 
immediately  follow  :  "  or  put  up  any  step,  or  erect  any  bulks,  or  place  out  any 
show-glasses,  or  make  any  dungholes  or  sawpit,  or  other  matters,  so  as  to  be  an 

(n)  2  Q.  B.  569  ;  3  Railw.  Cas.  22. 
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encToachineat,  upon  pain  of  forfeiting  5^"  It  is  clear  that  this  section  was 
inserted  merely  as  a  police  regulationj  to  prevent  what  are  cowjtnonly  called 
street  nuisances  and  encroachments  ;  and  tlie  words  **  form  of  the  pavement  *'  are 
well  suited  for  such  a  purpose.  To  lower  the  street  and  relay  the  pavement  in 
the  same  form  and  of  the  same  dimensions,  but  on  a  di:fferont  level,  is  scarcely  to 
alter  the  form  of  the  pavement.  Their  counsel  aUo  relied  on  a  section  in  the 
same  act,  wltich  vesta  the  property  of  the  pavements  in  the  commissionera ;  but 
this  appears  to  us  immaterial.     Judgment  for  defendants. 


R,  V.  Sfmrpe  (o),] — A  company  were  empowered  "  to  divert  or  alter  any  roads, 
in  order  the  more  conveniently  to  carry  the  same  over  or  under  the  railway. "  The 
company,  in  carrying  a  road  under  the  railway,  had  erected  a  skew  bridge,  which 
diverted  the  road  t«>  an  angle  of  45%  instead  of  34^*,  which  was  the  angle  mad©  at 
that  particular  ptiint  by  the  old  line  of  road.  At  the  trial  of  aa  indictment  against 
the  company's  engineer,  Ahltrmuj  B.  (having  cona^ilted  Parke,  B.  (p),  directed 
the  jurj'',  tlvat,  a^i  the  only  way  for  the  compiuiy  to  resist  the  chai-ge  was,  to  show 
that  the  bridge  complained  of  had  been  built  in  conform ity  with  the  act  of  Parlia- 
ment, the  i|ueation  in  substance  was,  what  was  the  most  i>ruper  way  t^j  constiiict  it. 
Tlie  wurd  **  conveniently  *'  meant  more  conveniently  upon  tho  whole  for  carrying 
into  effect  tho  purposes  of  the  act ;  and,  if  the  work  was  done  in  a  mode  in  which 
an  experienced  engineer  would  construct  it,  having  reasonable  regai'd  to  the 
interests  both  of  the  company  and  the  public  in  the  construction  of  it,  it  was  to  he 
looked  upon  aa  being  in  conformity  with  the  intention  of  the  act ;  that  it  was, 
therefore,  for  the  jury  to  say^  whether  there  was  any  practical  inconvenience 
arising  to  the  public,  by  the  road  bemg  diverted  more  obliquely  than  before.  If 
the  public  would  sustain  such  inconvenience,  then,  as  it  was  clear  that  the  bridge 
could  be  so  made,  and  no  convenience  was  added  to  the  public  by  its  not  being 
60  made,  the  verdict  should  be  for  the  Crown  ;  but,  if  they  thought  that  no  mate- 
rial practical  inconvenience  was  sustained  by  the  piiblic,  in  having  the  present 
bridge  instead  of  the  other  of  34"^,  aa  it  would  be  across  the  origimd  road,  and  tliat 
an  experienced  engineer  would  have  so  constructed  it,  having  regard  to  the 
interests  both  of  the  public  and  the  company,  they  had  a  right  to  make  such  a 
diversion  in  building  the  bridge.  The  jury  found  a  verdict  for  defendant  ;  and 
the  Queen's  Bench  refused  a  new  trial. 


Conatnietlrtn  of 
a  Mix!c[al  act  u 
i'/>  th<?  rit?ht  tjj 

a  (liR^rcat  nnglii 
rhj»n  tkt  fonn«r 
rrnuL 

R,  t.  Shurpt. 


ff^ood  v.  North  8taff(ml  tL  Co,  (^),] — Motion  to  discharge  an  injunction.  Plain- 
tiffs were  owners  in  fee  of  large  cotton  miUs  and  a  brewer}^,  and  premises,  in 
Macclesield,  immediately  adjoining  Sutton  Britige,  and  close  to  the  tin'npilce  road 
from  Langley  across  Sutton  Bridge  to  Maccleslietd.  Wlien  defendants'  bill  was 
before  Pai'hament,  plain tilfa  opposed  it  in  committee,  and  an  agreement  was 
afterwards  entered  into  and  the  opposition  withdrawn.  By  the  agreement,  the 
compensation  to  be  paid  to  pbiintiUs,  and  other  matters,  were  to  be  settled  by 
arbitration.  Amongst  other  things,  the  arbitrators  were  to  be  at  liberty  to  tzike 
into  considei-ation  loss  of  tra<le  and  interruption  t/o  buaineas,  and  to  awai'd  a  sum 


hj*] 


io)  3  Riiilw.  Chs.  33. 

(y/)  Parke,  B,,  said  that,  in  a  case  which 
lieea  tried  before  him  as  to  the  power 
which  a  couitiauy  had  to  miikc  u  railway 
ov^-r  II  puJihc  highway,  he  laid  it  down 
that,  *'  if  j«()«sible,  the  work  must  b<^  con- 
structed without  any  inconvenience  to  the 
pnhlic  ;  but  tf  it  could  not  be  done  with- 
gttt  some  such  inconvenience,  it  must  be 


donrn  with  tho  IcAiit  poi4aiblL%  according  to 
the  provisions  uiLntioned  in  the  act/*  Thi» 
wan  H.  V.  Lifntlan  and  SinUhampto^n  R.  Co,^ 
tried  ut  the  Hant«  Summer  Asaij&cti,  1838^ 
in  which  his  lonbhip  htild,  that  mere 
expensM?  was  ut>  rea*>4:m  for  not  making  a 
road  over  the  cutting  as  ceuveuient  as 
before. 
($)  1  Macn.  k  G.  278. 

c  c  2 
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10.  cvuta  Of  fo     for  new  buildingB  ;  and  to  be  invested  with  all  powers  contained  in  the  Lands 


Bridifi, 


Clauses  Act,  as  if  the  sale  had  taken  place  under  the  compulsory  powers  of  the 
company's  acts.  And  by  the  sixth  clause,  '  *  The  arbitrators,  in  fixing  such  price, 
shall  at  the  same  time  decide  upon  suitable  approaches  to  be  made  by  the  com- 
pany, to  the  whole  of  the  premises  of  the  plaintifb,  including  the  brewery,  by  a 
good  road  on  arches  from  or  near  Sutton  Bridge  to  the  yard,  for  the  purpose  of 
business." 

The  award  was  subsequently  made  and  damages  given,  and  the  umpire  also 
directed  that  the  company  should  make  a  good  road  on  arches,  from  or  near 
S.  Bridge  to  plaintiffs'  factory  yard,  in  the  line  shown  on  the  plan  annexed,  such 
road  to  be  seven  yards  wide,  to  be  made  according  to  the  sections  shown  on  the 
plan.  The  lines  thus  indicated  carried  the  approach  to  plaintiffs'  prenuses  into 
the  road  leading  over  Sutton  Bridge  into  Macclesfield. 

When  the  award  was  made,  the  company  did  not  contemplate  altering  the  site 
of  S.  Bridge  ;  but  afterwards  it  appeared  more  expedient  to  pull  down  the 
bridge,  and  erect  another  bridge ;  and  it  then  became  necessary  to  divert  the 
turnpike  road  which  led  to  S.  Bridge,  and,  consequently,  to  depart  from  the 
line  marked  out  for  the  approach  to  plaintiffs'  premises,  by  the  umpire,  and 
thus  to  add  fourteen  yards  to  the  distance,  between  plaintifis'  premises  and 
Macclesfield. 

The  injunction  had  been  obtained  on  the  allegation  that  the  substituted  road 
would  be  very  inconvenient  to  plaintiffs,  and  would  materially  injure  their 
premises. 

Lord  CotUnham,  C. ,  said — No  doubt,  when  this  award  was  made,  the  deviation 
in  question  was  not  contemplated  by  either  party.  By  the  14th  section  of  the 
Railways  Clauses  Consolidation  Act,  and  independently  of  the  agreement,  this 
company  has  (as  all  other  railway  companies  have)  the  power  of  deviating  within 
certain  limits  ;  and,  so  far  as  those  limits  are  concemod,  it  is  admitted  that  the 
deviation  complained  of  is  within  the  boundary  which  the  act  of  Parliament  has 
authorized.  It  is  said,  however,  that  by  the  30th  section  of  the  special  act  (r), 
the  existence  of  Sutton  Bridge  is  contomplated.  Now  the  IGth  section  of  the 
general  act  authorizing  the  construction  of  bridges  and  other  works,  is  incorpo- 
rated into  the  special  act ;  and  the  30th  section  of  the  latter  must,  therefore,  be 
construed  in  connection  with  the  provisions  of  the  general  act  ;  and  I  am  of 
opinion,  that,  so  far  from  interfering,  the  IGth  section  is  quite  consistent  with 
it.  The  only  object  contemplated  by  the  30th  section  was  the  security  of  the 
old  bridge,  which,  if  the  railroad  were  to  pass,  as  it  was  laid  down  in  the  plans, 
would  require  additional  props,  to  sustain  the  greater  quantity  of  earth  to  be 
placed  upon  it.  Then  with  reference  to  the  contract,  the  plaintiffs  contend  that 
it  was  agreed,  that  certain  communications  to  their  works  should  be  preserved 
to  them,  or  substituted  for  those  they  had  previously  enjoyed.  (His  Lordship, 
after  observing  that  it  was  no  doubt  intended  that  a  communication  should  be 
preserved,  the  only  point  being,  whether  a  deviation  having  become  expedient, 
and  the  communication  to  the  plaintiffs*  premises  being  still  preserved,  though 

(r)  By  sect.    30,    *' the  company  shall,  company  raising  the  road  leading  thereto  ; 

and  they  are  hereby  required  to,  make  and  and  tlie  company  shall,  and  they  are  hereby 

execute,  at  their  own  expense,  to  tlie  rea-  required,  at  tlieir  own  expense,  to  make 

sonable  satisfaction  of  the  bridge-master  of  good  any  damage  which  may  be  from  time 

the  county  of  Chester,  all  necessary  works  to  time  occasionel  to  the  bridge,  or  to  the 

for  the  purpose  of  strengthening  the  bridge  county  road  on  each  side  thereof,  by  the 

(referring  to  Sutton  Bridge)  so  as  to  enable  formation  of  the    railway,  or   any  works 

the  said  bridge  to  sustain  the  additional  connected  therewith," 
weight  wliich  will  be  occasioned  by  the 
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not  in  the  preciso  lines  indicated  by  the  award,  the  company  had  complied  with 
tho  award,  proceeded  as  follows)  ;— There  is  no  allegation  that  the  company  has 
not  made  the  road  near  to  Sutton  Bridge  in  accordance  with  the  letter  of  the 
contract,  but  only  thai  tlio  plaintiffs  have  not  the  same  use  of  the  high  road  into 
Macclesfield,  as  contemplated  by  th©  award.  I  am,  however,  of  opinion  that 
there  is  a  performance,  not  only  in  spirit,  but  according  to  the  letter  of  the 
award  ;  and  if  the  substituted  road  is  not  so  convenient  a  mode  of  communicating 
with  the  plaintifi^*  premises  into  the  towtt,  as  the  one  awarded,  that  is  an  injury 
nob  provided  for  by  the  contract,  but  is  a  case  which  expressly  comes  under  the 
16th  section  of  the  Railways  Clauses  Consnlidation  Act,  whereby  all  damage  to 
roads,  &c.,  is  the  ftubject  of  compensation.  The  injunction  must,  therefore  be 
dlfiaolved. 


AUomeij-Gmeral  v.  EasUm  Counties  R.  Co.  (s).]—  The  Bpecial  act  enacted,  that 
"  where  any  bridge  shall  be  erected  by  the  company  for  t!ie  purpose  of  carrying 
the  railway  over  or  across  any  turnpike  road,  the  span  of  the  arch  of  such  bridge 
shall  be  formed,  and  shall  at  all  times  be  and  he  continued,  of  such  width  as  to 
leave  a  clear  and  open  space  under  every  arch  of  not  less  than  twenty-five  feet," 

The  company  erected  a  temporary  bridge  across  a  turnpike  road  by  the  side  of 
&  permanent  bridge,  for  the  purpose  of  carrying  spare  earth  over  the  road, 
whereby  the  road  was  narrowed  to  less  than  twenty-five  feet  under  the  bridge, 
and  an  injunction  was  tlieroupon  applied  for  to  prevent  the  company  from  uuBg 
the  bridge. 

Knight  Bnic€f  V.-0. — I  am  of  opinion  that,  although  the  bridge  is  a  temporary 
one,  and  adjoining  the  regularly  made  bridge,  yet  sect*  100  has  not  been  complied 
with,  and,  on  that  ground  at  least,  what  has  been  done  is  illegal ;  and  taking  the 
whole  act  together,  1  tliink  tliere  has  been  an  infraction  of  the  law,  and  that^  too, 
without  any  favourable  circumstances.  No  case  of  great  pnictical  inconvenience 
kaa  been  made  out,  and  I  do  not  think  it  necessary  to  interfere  by  injimction. 
I  Court  will  exercise  its  discretion  according  to  circumstances,  and  although 
^iliere  may  have  been  an  infraction  of  the  law,  it  will  endeavour  to  do  substantial 
justice  to  one  party  without  imposing  unnecessary  hardship  on  the  other,  espe- 
cially in  a  case  where  the  legal  tribunals  are  open.  [His  Honor  suspended  the 
L Injunction,  and  put  the  company  under  iennii.J 


Tetnporaiy 

brii-lge. 

C<f untie*  R.  Cn, 


11.  Cases  Relating  to  the  Diversion,  ete.,  of  Roada, 

AUomey-Geriertjd  v.  London  cmd  SotUh-Wtstem  E.  Co»  (f)]»— Motion  for  injunc- 
tion. Defendants  were  constructing  their  railway,  which  crossed  the  turnpike 
road,  in  a  slight  cutting  of  about  one  foot  six  inches  ;  and  had  begun  to  carry  the 
road  over  the  railway  by  means  of  a  deviation  and  bridge  ;  and  at  the  place 
where  the  prtjposed  railway  was  to  cross  the  road,  and  for  a  ver>'  consitlenible 
distance  on  each  side  thereof,  the  road  led  across  a  flat  and  in  a  straight  line  ; 
and  there  was  no  neceseity,  for  t]ie  purpose  of  passing  over  tbe  railway,  that  the 
road  should  be  diverted  from  the  straight  line,  and  any  such  diversion  would 
occasion  considerable  inconvenience  to  the  public  ;  but  the  com|jany  intended  to 
divert  the  road  from  the  straight  line,  carry  it  from  the  then  present  line  of  road 


Irvjonciiott 
iiiaued  •gtlxkit  s 
cainpaay  for  luil 
maklnfE;  ft  rotd 
eqnully  cnnv^ 
t){ent««  A  fonntfT 
rood  under  n,  ^ 


(j)  3  Railw.  Ctts.  337. 
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11-  gu»  <u  <o     on  the  north  side  of  the  railway,  by  a  sharp  curve  up  to  the  bridge,  and,  having 

crossed  the  bridge,  to  return  into  the  then  present  line  of  road  again,  by  another 

sharp  curve.  The  engineers  and  surveyors,  on  behalf  of  the  information,  de- 
posed, that,  at  a  comparatively  trifling  extra  cost,  the  company  could  have 
carried  the  road  over  the  railway,  by  a  bridge  in  its  present  line,  by  raising  the 
road  as  it  approached  the  bridge  for  some  distance  on  either  side  ;  and  that  this 
was  the  only  plan  whereby  the  road  could  be  made  as  nearly  convenient  as  the 
circumstances  allowed,  within  the  meaning  of  the  Railways  Clauses  Act 
(sect  56). 

In  a  negotiation  between  the  trustees  of  the  road  and  the  company,  the 
former  proi>osed,  that,  to  lessen  the  curve,  the  company  should  add  a  pier  at 
each  side  of  the  bridge  (which  was  then  already  erected)  nearest  the  road,  and 
purchase  some  of  the  land,  which  was  common  land,  adjoining  the  road  at  each 
end  of  the  bridge,  still  further  to  lessen  the  curve  at  the  junction  with  the  old 
road.  The  company  refused  to  comply  with  this  suggestion,  but  offered  to  refer 
the  question  to  the  Board  of  Trade.  This  offer  was  declined,  and  the  informa- 
tion was  filed  at  the  relation  of  the  trustees. 

Knight  Bruce,  Y.-G. — The  question  is,  whether  in  their  proposed  works  the 
company  are  doing  as  little  damage  as  may  be,  or  whether  it  can  be  said  that 
the  road  intended  to  be  substituted  for  the  road  taken  away  is,  in  the  language 
of  the  5Cth  section,  '*  equally  convenient  as  "  the  former  road,  or  as  near  thereto 
as  circumstances  will  allow. 

The  impression  made  by  the  evidence  upon  my  mind  is,  that  the  company  are 
not  doing  as  little  damage  as  may  be  ;  and  that  the  road  which  they  propose  to 
substitute  is  not  "as  convenient  as "  the  former  road,  or  as  near  thereto  as  cir- 
cumstances will  allow.  They  are  intending  that  which,  in  my  view  of  the  facts 
and  of  the  law,  is  wrong ;  and  ifc  is  a  wrong  of  a  nature,  which  I  understand  it 
to  be  the  office  of  this  Court  to  restrain. 

It  has  been  said,  and  perhaps  justly,  that  all  the  court  can  correctly  decide 
upon  this  motion  is,  that  what  the  company  are  doing  is  what  the  court  thinks 
not  right,  whilst  the  court  cannot  point  out  to  the  company  what  they  ought  to 
do.  I  do  not  see  how  that  is  to  be  avoided,  except  by  stating  the  reasons  which 
induce  the  court  to  come  to  its  conclusion,  or  the  manner  in  which  it  appears  to 
the  court,  that  that  which  seems  an  evil  can  be  remedied. 

Now,  the  grounds  upon  wliich  I  proceed  are,  that  the  avowed  plan  of  the  com- 
pany makes  a  curve,  or  rather  curves,  upon  the  substituted  road,  inconveniently 
and  mmecessarily  sudden ;  that  this  suddenness  might  be  removed,  and  the  curve 
or  curves  made  easier,  without  any  unreasonable  or  heavy  expense,  and  without 
any  extraordinary  difficulty. 

There  appear  to  mo  two  ways  of  avoiding  this  inconvenience— either  to 
increase  the  width  of  the  surface  at  the  ends  of  the  approaches  of  the  bridge,  in 
the  manner  suggested,  with  other  works  of  a  slight  description  accompanying 
it,  which,  according  to  my  present  opinion,  subject  to  anything  that  the  relator's 
counsel  may  say,  I  consider  the  company  not  bound  to  provide  ;  or  if  the  com- 
pany do  not  tliink  tit  to  adopt  that  course,  they  may,  I  apprehend,  by  lengthen- 
ing the  new  portions  of  the  road,  and  by  acquiring  more  land  for  the  purpose 
from  the  common,  make  the  curve  sufficiently  easy,  and  sufficiently  convenient 
for  the  public,  without  altering  or  adding  to  the  bridge.  Because  I  think  that 
that  which  is  required  for  the  public  convenience  may  be  effected  in  one  of 
these  ways,  I  am  of  opinion  that  the  present  injunction  ought  to  be  granted, 
without  prejudice  to  any  application  which  either  party  may  make  to  the  Bail- 
way  Commissioners. 
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Attortiey-Oeneral  v,  Ely.  Rafllenham  and  Huttmi  R,  €b.  (n), — InfoTmation  at   Ahi^bwAynjiy 
the   relation  of  ten  inhabitants  of  Thetford,   owning   landa  in  Grunty   Fen,    f-  .   ,.)  ,^^ 
prajdng  that  the  def entrants  might  he  restrained  from  obstructing  the  Gnmty 
Fen  road,  or,  at  any  rate,  from  ol>3tnieting  it  until  theyliad  made  another  ri>ad 
equally  convonient ;  and  that  they  might  be  ordered  to  construct  all  necessary 
bridges  &nd  other  works. 

It  appeared  that  the  defendants  were  empowered  to  carry  their  railway  across 
the  turnpike-road  from  Ely  to  Cambridge  by  a  level  cn»Bsing.  The  line  also 
croaaed  a  road  from  Thetford  to  Gnanty  Fen^  not  far  from  the  place  where  the 
level  crossing  would  be  made.  The  company  diverted  the  G  runty  Fon  road, 
taking  it  for  aome  distance  parallel  to  the  railway  ;  then  across  the  railway  at 
the  ttlK»ve- mentioned  level  ci'ossing,  and  tlien  back  into  the  Grunty  Fen  road ; 
the  altered  road  being  altogether  about  ISO  yards  longer  than  the  old  road,  and 
making  two  ahaip  turns.  The  whole  road  was  cm  a  dead  leveL  The  company 
produced  evidence  that  the  arrangement  they  had  made  was  more  convenient 
for  the  public  than  that  proposed  by  the  relat^jrs,  which  would  take  the  road 
over  a  bridge  at  least  seventeen  feet  liigh. 

Lord  RomUbjf  M.  R.,  dismissed  the  information. 

Lord  HatJherkijj  h.  C, — **  I  have  examined  the  different  sections  of  the  Rail- 
ways Clauses  Act,  and  it  appears  to  me  that  there  is  a  mode  by  which  they  can 
be  very  well  reconcdedt  if  reconciliation  be  needed.  By  the  ICth  section  the 
Legislature  has  conferred  large  powers  upon  railway  companies  in  dealing  with 
public  roads,  but  huA  made  these  powers  subject  to  the  other  provisions  in  the 
act,  and  to  the  provisions  in  the  Bpecia!  act.  By  this  section  the  company  is 
emix>wered  to  divert  or  alter,  ns  well  temporarily  {^  pei*inaneiitly,  the  course  of 
any  roads,  streets  or  ways,  in  order  the  more  conveniently  to  carry  the  same 
over  or  under  or  by  the  side  of  the  railway,  as  they  may  think  proper. 

**  What  seems  to  me  ttj  have  been  intended  by  the  Legislat^ire,  taking  the  two 
clauses  together,  is,  that  if  the  company,  in  making  the  railway  and  carrying  it 
nlong  its  course,  are  obliged  either  t^  carry  it  over  or  under  or  alongside  a  road, 
then  in  constructing  the  Line  they  shall  have  the  power  of  diverting  the  road  for 
all  or  any  of  those  purposes.  They  may  cany  it  parallel  with  the  railway  and 
on  a  level  with  it  for  a  certain  distance,  so  as  to  pass  the  railway  afterwards, 
where  they  would  not  be  prevented  by  the  46th  section.  The  46th  section  was 
intended  to  grant  protection  to  the  public  against  the  railway  crossing  public 
roada  at  a  level,  and  there  is  nothing  to  prevent  the  company  from  permanently 
diverting  a  road  under  the  powers  of  the  16th  section,  so  as  to  bring  the  cross- 
ing to  a  point  where  the  levels  would  be  more  suitable  for  a  bridge  or  tunnel, 
or,  as  in  this  case,  to  a  point  where  a  level  crossing  is  permitted  by  the  special 
act.  For  instance,  where  the  railway  meets  a  very  ilbmade  country  road,  which 
pursues  an  extremely  tortuous  course,  it  would  be  very  absurd  for  the  railway  to 
cross  that  road  and  recroas  it  at  every  turn.  In  that  case  the  company  would, 
under  the  16th  section,  divert  the  road  by  carrying  it  parallel  and  always  on 
one  aide  of  the  railway  until  it  came  to  a  place  where  it  was  necessftiy  to  carry 
it  across  in  order  to  complete  the  arrangement  for  traffic*  In  some  canes  they 
might  so  widen  and  divert  the  road  as  not  to  cross  it  at  all,  and  that  ol  couzBe 
would  be  much  better, 

"  The  act,  in  fact,  says  this  t  U  you  require  to  divert  a  road  and  carry  it 
parallel  to  your  railway,  without  interfering  with  the  traffic  along  it,  and  lead  it 
on  fairly  and  reasonably  to  its  terminus,  instead  of  crossing  it  over  and  over 


(«}  L.  R.  4  Ck  191  ;  88  L.  J.,  Ch,  258.     The  latter  report  is  accoTapanied  by  a  plan. 
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again,  you  are  at  liberty  to  do  so  ;  bnt  if  you  do  not  choose  to  do  so,  then, 
according  to  the  46th  section,  every  time  you  cross  the  road  you  must  make  a 
carriage-road  over  or  under  the  railway.  If  you  take  a  part  of  the  road  and  use 
it  permanently  as  part  of  the  railway,  then,  under  the  5Gth  section,  you  must 
make  a  new  road  as  convenient  as  may  be. 

"  It  was  argued  that  this  road  was  scarcely  used  as  a  road  to  Gnmty  Fen  and 
was  only  used  as  a  road  to  Ely,  but  it  is  clear  that  the  Gnmty  Fen  road  was  a 
road  which  persons  were  always  entitled  to  use  before  the  tiunipike  road  was 
thought  of,  and  those  who  used  it  cannot  be  told  that  they  are  accommodated  by 
the  Ely  road,  or  that  they  are  less  numerous  than  those  who  go  by  the  public 
road  to  Ely.  The  rights  of  those  going  to  Grunty  Fen  cannot  be  destroyed  on 
the  plea  of  giving  additional  benefits  to  those  going  in  another  direction.  As  to 
the  argument  that  the  Attorney-General  represents  the  whole  public,  he  repre- 
sents the  whole  public  in  this  sense,  that  he  asks  that  right  might  be  done  and 
the  law  observed.  The  law  is  not  observed  by  giving  advantages  to  persons 
going  to  Ely  to  the  detriment  of  those  going  to  Grunty  Fen.  The  question  is, 
whether  what  has  been  done  has  been  done  in  accordance  with  the  law  :  if  not, 
the  Attorney-General  strictly  represents  the  whole  of  the  public  in  saying  that 
the  law  shall  be  observed. 

"  The  court  is  not  setting  itself  up  as  an  engineer,  but  is  construing  this  act  of 
Parliament,  and  in  doing  so  I  cannot  but  see  that  this  road  must  be  diverted 
one  way  or  the  other,  either  vertically  or  horizontally  :  that  if  it  is  diverted 
vertically  it  will  be  necessary  to  drag  waggons  up  a  height  of  seventeen  feet ; 
while  if  it  is  diverted  horizontally,  those  who  use  the  road  will  only  have 
occasion  to  turn  two  sharp  comers  and  go  round  a  short  distance.  I  must  come 
to  the  conclusion  that  the  act  has  been  fairly  complied  with,  and,  by  the  con- 
joint operations  of  the  56th  and  16th  sections,  that  has  been  done  by  the 
defendants  which  is  required  by  law  to  be  done.  I  come  to  the  same  conclusion 
as  the  Master  of  the  Rolls  ;  possibly  not  exactly  for  all  the  reasons  expressed  by 
him,  although  I  am  not  at  all  clear  that  his  view  was  not  precisely  the  same  in 
substance  as  mine.  At  all  events,  I  come  to  the  conclusion  that  the  decree  was 
right,  and  that  the  appeal  must  be  dismissed  with  costs." 


1.  What  is  a 
Bufflcient  sub- 
Btitute^l  TOfid. 

2.  A  niemoran- 
duiu  on  the  plaiifl 
and  sections  tliat 
a  roa«l  is  t<»  Iw 
stoppt^l  and  an- 
other rrmd  uactl 
In  lieu  thereof, 
does  not  amount 
to  a  licence  to 
the  company  to 
stop  the  roa<l. 

8.  Where  an  in- 
junction waa 
disobeyed  and 
a  sequestration 
ordered. 

A  ttomqf-Geneml 
V.  Oreat  Northrrv 
R.  Co. 


Attorney-Gemrtd  v.  Great  Northern  R.  Co,  (x).] — Information  for  obstructing 
a  public  highway.  The  bill  stated  that  the  company  were  interfering  with  a 
public  road,  by  digging  a  trench  and  lowering  the  level  of  it,  and  causing  a  per- 
manent and  complete  obstruction  thereof  ;  and  prayed  for  an  injunction  restrain- 
ing them  from  obstructing  the  road,  or  rendering  the  same  less  convenient  for 
the  passage  of  carriages,  &c.,  than  it  had  previously  been,  until  they  made  a 
proper  substituted  road. 

Upon  the  plans  and  sections  deposited  with  the  clerk  of  the  peace,  in  pur- 
suance of  Standing  Orders,  and  referred  to  by  the  special  act,  Crab  Lane  (the 
road  which  was  stopped)  was  coloured  blue  ;  another  lane,  called  Hose  Lane, 
was  coloured  green  ;  and  the  following  note  was  inserted  upon  the  plan  :  **  Note 
— Road  to  be  stopped,  coloured  blue  ;  road  to  be  used  in  lieu  thereof,  coloured 
green.''  Conflicting  aflidavits  were  made  as  to  whether  Rose  Lane  was  an 
adequate  substitute  for  the  obstructed  road,  and  also  as  to  other  facts. 

Knight  Briicey  V.-C. — Upon  the  dispute  in  this  case,  so  far  as  any  legal  point 
is  involved,  either  party  is  entitled  to  take  the  judgment  of  a  court  of  law  ;  the 
only  question  before  me  is,  what  ought  to  be  done  in  the  meantime. 


(x)  4  De  G.  &  S.  76.     See  also  R  v.  IVycombc  R.  Co.,  86  L.  J.,  Q.  B.  121. 
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Now,  on  the  words  on  the  plans  and  ae<:tions,  I  am  of  opinion  that  nothing 
material  for  any  present  purpose  arises. — ^They  seem  to  me  not  to  confer  a  right 
which,  without  them,  would  not  have  existed  ;  and  I  think  alao,  that  they  do 
not  give  that  kind  or  degree  of  notice  which  would  be  aulhcient,  on  the  ground 
of  iawhes  or  acquiescence,  to  impede  the  action  of  the  court  between  the  contend- 
ing parties. 

Then  comes  the  question  of  the  right  permanently  to  stop  this  road  without 
any  substitution.  So  far  as  I  can  with  propriety,  in  the  present  stage  of  the 
caiise,  give  an  opinion  u|K)n  the  law»  I  think  that  a  right  to  stop  this  road 
permanently,  with  or  without  a  substitution,  has  not  been  shown  to  exist. 

The  question  then  arises,  whether  the  existing  ruad,  called  Rose  Lane,  can  be 
treated  as  a  subs titn ted  road  for  the  present  pm'puse,  during  the  tempjjrary 
stoppage  of  Crab  Lane  ;  and  1  think  that  it  would  be  a  most  perverted  cons  trac- 
tion of  the  act  to  say  that  the  existing  road  ought  to  be  ao  treated.  Tlie  plaintiff 
is,  therefore,  entitled  to  an  injunction  to  secure  to  him  the  paasage,  either  along 
this  road  or  along  a  substituted  road,  not  being  Rose  Lane,  while  these  works 
are  going  on,  or  itutil  the  opinion  of  a  court  of  law  can  be  obtained.  The  order 
may  be  agreed  on  between  the  parties.  It  cannot  be  necessary  to  put  the  com- 
pany to  any  useless  inconvenience,  nor  can  an  injunction  be  proper  which 
ihould  command  an  imptissibility. 

After  this  injunction  had  been  granted,  the  company  removed  the  embank- 
ment, and  proceeded  to  form  their  line  across  Crab  Lane  on  a  leveh 
They  erected  two  posts  on  each  side  of  their  railway,  and  fences  extending 
from  the  posts  towards  the  sides  of  the  road.  The  defendants  hung  gates  on  the 
posts.  They  also  opened  their  line  of  railway  for  public  traffic,  and  the  gates 
were  kept  shut  when  trains  were  expected  to  pass  on  the  railway  crossing  the 
highway. 

Upon  these  new  facts  a  motion  was  made  for  a  sequestration,  for  a  breach  of 
the  injunction  by  erecting  the  posts^  and  fences  and  gates  across  the  highway, 
and  by  CFOssing  the  lane  on  a  level.  And  it  was  insisted  that,  besides  being  ^ 
breach  of  the  injunction,  this  proceeding  was  contrary  to  8  &  0  Vict,  c,  20, 
particularly  sects.  46  and  53.  It  appeared  that  the  company  had  not  obtained 
the  consent  of  the  justices  in  petty  sessions,  authorimig  them  to  cross  the 
highway  at  a  level,  under  sect.  56,  and  the  Board  of  Trade  had  not  given  a 
certificate,  enabling  the  company  to  modify  the  construction  of  the  road  under 
sect.  66. 

Kni^jht  Bruce f  V.-C. — Wlien  the  injunction  was  granted  the  rails  were,  as  I 
understtind  the  facts,  used  only  fur  purptjses  connecttnl  with  the  construction  of 
the  railway,  and  not  fur  the  conveyance  of  passengers  or  goods  ;  not  for  what, 
in  the  language  of  the  business,  b  called  traffic.  But  the  railway  having  been 
opened  for  public  use,  it  is  clear  that  ubstruction  and  impediment  to  the  free 
UAe  of  the  turnpike  road  are  thus  caused  to  a  greater  extent  than  was  the  case 
at  the  time  of  granting  the  injunction,  and,  in  a  sense,  diflwrently  ;  and  this, 
indopcndeutly  of  the  gates.  But  the  gates,  however  necessary  or  vahiable  they 
may  be,  for  the  purpose  of  protecting  life,  do,  as  it  appears  to  me  in  the  sense 
in  which  plainly  the  words  "obstructed,*'  **  impeded,"  and  "hindered,"  are 
nsed  in  the  injunction,  obstruct  tlie  turnpike  road — do  create  such  an  impediment 
and  hindrance  as  the  injuncti<^>n  has  plainly  forbidden. 

I  lasume  that  the  Railway  Commissioners  have  sanctioned  the  opening  of  the 
railway  for  public  use,  and  that  they  did  so  upon  condition  that  the  defendants 
should  erect  the  gates.  But  if  the  commissioners  could,  by  any  order  or  act  of 
theirs,  have  rendered  the  defendants'  present  use  of  the  turnpike  road,  or  mode 
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of  dealing  with  it,  lawful  against  the  right  or  interests  which  it  is  the  object  of 
this  suit  to  protect,  they  have  not  been  proved  to  me  to  have  done  so,  or  to  have 
professed  or  intended  to  do  so.  My  impression  is,  that  the  case  before  me  is 
not  in  the  least  degree  affected  by  anything  that  they  appear  to  have  done. 

Then  comes  the  question  what,  if  anything,  the  court  ought  to  do  in  conse- 
quence ;  for  it  does  not  necessarily  follow  that  the  process  asked  must  issue. 
It  was  upon  the  defendants,  however,  to  make  a  case  to  exempt  them  from  it ; 
and  perhaps  if  they  had  shown  their  proceedings  not  to  be  plainly  and  clearly 
illegal,  I  mean  illegal  independently  of  any  question  of  contempt,  or  had  satisfied 
the  court  that  the  injunction  ought  not  to  have  been  granted  at  all,  or  ought  to 
be  dissolved,  discharged,  or  put  into  a  shape  more  favourable  to  the  defendants 
than  it  is,  or  had  stated  that  they  had  appealed  from  it,  or  from  the  order 
granting  it,  or  intended  to  do  so,  I  might  have  declined  or  delayed  to  direct 
process  to  go.  But  none  of  these  things  have  been  done.  On  the  contrary,  my 
belief  is  strengthened  of  the  utter  impropriety  (without  any  reference  to  the  in- 
junction or  this  suit)  of  the  acts  alleged  to  be  also  a  contempt  of  the  court ;  my 
opinion  is  more  fixed,  that  the  injunction,  if  it  goes  far  enough,  does  not  go  too 
far  against  the  defendants,  and  is  one  of  which  they  cannot  justly  complain. 
Considering,  then,  their  conduct  to  be  at  once  contumacious  and  otherwise 
illegal,  to  be  wrongful  against  the  plaintiff  individually,  wrongful  against  the 
Queen's  subjects  at  large,  and  of — I  had  almost  said —scandalous  example, 
whatever  amount  of  inconvenience  may  be  the  consequence  of  acting  against  the 
defendants  on  this  occasion,  I  think  it  right  to  deal  with  them  according  to 
their  merits.  The  consequence  may  possibly  be  to  stop  the  railway  ;  I  answer 
again,  that  it  ought  to  be  stopped,  for  it  passes,  where  it  does,  by  wrong. 

The  directors  of  the  company  and  their  agents  cannot,  on  this  motion,  at  pre- 
sent be  committed  to  prison.  But  what  can  be,  shall  be  done,  to  repress  a 
daring  invasion  of  private  and  public  rights,  maintained  in  open  defiance  of  law, 
authority  and  order.     Let  a  sef|uestration  issue. 

Upon  appeal  to  the  Lord  CfianceUor,  the  company  undertook  to  carry  the  road, 
called  Crab  Lane,  over  the  railway,  and  in  the  meantime  to  provide  a  convenient 
substituted  road,  in  the  manner  directed  by  the  Railway  Clauses  Act ;  and  on 
payment  of  costs  all  further  proceedings  were  stayed. 


Any  special 
Btipalationfl  as 
to  the  mode  of 
constructinK 
works  should  be 
embodied  in  the 
railway  act,  or 
be  made  the 
subject  of  an 
agreement 
between  the 
parties. 

Aldred  v.  North 
Midland  R.  Co. 


Aldred  v.  North  MUUaivd  R.  Co.  (»/).] — The  trustees  of  a  turnpike  road  agreed 
to  assent  to  a  bill  in  Parliament,  on  condition  that  the  railway  should  pass  over 
the  road  at  a  sufficient  elevation,  and  that  the  road  should  not  be  lowered  or  other- 
wise prejudiced.  This  qualified  assent  wjis  given  in  both  Houses  of  Parliament, 
and  the  bill  passed.  Sect.  12  of  the  act,  among  other  powers,  authorized  the 
company  to  raise  and  sink  roads  or  ways,  in  order  the  more  conveniently  to  carry 
the  same  over  or  under  or  by  the  side  of  the  railway.  Sect.  72  enacted,  that  the 
arch  of  any  bridge,  for  carrying  the  railway  across  any  turnpike  road,  should  be 
of  a  height,  from  the  surface  of  such  road  to  the  centre  of  such  ai'ch,  of  not  less 
than  sixteen  feet,  provided  that  the  descent  under  any  such  bridge  shoidd  not 
exceed  one  foot  in  thirty  feet.  The  act  contained  no  particular  proviso  as  to  the 
road  in  question. 

It  was  decided  by  Shadwdl,  V.-C,  that  the  modified  assent  of  the  road  trustees 
— the  terms  of  which  were  neither  embodied  in  any  agreement  between  the 
trustees  and  the  company,  nor  adopted  by  the  Legislature — afforded  no  equitable 
ground  for  restraining  the  company  from  enforcing,  with  regard  to  the  road  in 


(y)  1  Railw.  Cas.  404. 
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quoBtion,  all  the  powers  conferred  by  tlie  aet ;  and  thai  the  company  were  autho- 
rised to  sink  the  original  R»rfac©  of  a  turnpike  road,  in  order  to  j^nve  the  speci- 
fied elevation  to  the  arch  of  a  bridge  erected  for  carrying  the  railway  over  such 
road,  notw ithatiinding  that  the  effect,  from  the  peculiar  situation  of  the  road, 
would  bu  to  render  it  liable  to  be  occasionally  flooded. 


Bri^ynion  v.  L.  and  N.  W,  R.  Co.  (s).] — An  injunction  had  been  obtaiiied  to 
prevent  defemlanta  from  lowering  a  turnpike  road,  so  as  to  make  it  paaa  under 
the  railway,  instead  of  crossing  it  on  a  level  By  the  special  act,  the  company  were 
authorized  to  constrtict  the  railway  across  and  on  the  level  of  the  turnpike  road 
in  question,  and  it  appeared  that,  according  to  the  plans  deposited,  the  company 
proposed  to  take  part  of  plaintiff  a  lands  adjoining  the  tunipike  i-uod,  and  the 
plans  showed  that  the  railway  wjia  to  pass  over  plaintiff^s  lands,  on  an  embank- 
ment above  the  level  of  tlio  Isind  and  road,  and  that  it  was  intended  to  rai«e  the 
roikd,  HO  as  to  pass  the  roadway  on  a  level. 

Under  these  circiuustances,  the  company,  hj  an  agreement,  purchased  plain- 
tiflF*s  lands,  and  the  agreement  recited  that  the  company  were  desirous  of  making 
the  purchase  for  the  purjjoae  of  constructing  the  railroad  "  according  to  a 
certain  plan  and  section  thereof  deposited."  Un  motion  to  dissolve  this  in- 
junction, 

Lord  Langdalc^  M.  R.,  said— Two  distinct  «pjestion3  arise.  The  first  as  to  the 
power  conferred  by  the  acta  of  Parliament,  and  the  second  as  to  the  obligations 
which  the  company  have  entered  into  with  the  plaintiff. 

It  is  the  duty  of  the  Court  to  take  care,  on  the  one  hand,  that  public  com* 
panics,  when  interfering  with  the  private  property  of  individuals,  do  not  exceed 
the  power  confeiTed  on  them  by  the  Legislature  ;  and,  on  the  other,  to  see  that 
the  companies  be  not  impeded  in  the  due  exercise  of  those  powers  which  the 
Legislature  clearly  intended  to  confer  upon  them, 

I  WAS  very  much  struck  with  the  peculiarity  of  this  application^  It  was  the 
first  time  that  a  complaint  had  been  made  that  a  company,  possesaing  the  power 
of  croaaing  the  roada  of  the  country  at  a  level,  were  desirous  of  not  exercising  it, 
preferring,  under  their  powers,  to  make  roads  pass  under  or  over  the  railway. 
No  one  can  have  attended  to  this  subject  without  knowing  that  the  public  have 
a  very  great  interest  in  preventing  the  couimou  roads  being  crossed  by  a  railway 
on  a  level. 

The  facts  of  this  case  are,  that  by  the  Railways  Olatisea  Consolidation  Act,  two 
of  the  powers  wMch  had  formerly  been  inserted  in  the  particuliw  acts — namely, 
the  powers  of  making  lateral  and  vertical  deviations — fire  given  to  the  compiuiy 
(sects.  14,  la).  Powers  are  alao  given  of  making  works  of  a  particular  kind,  and 
especially  those  referred  U*  in  the  IGth  secti^ju,  by  which,  subject  to  the  provisions 
contained  in  the  general  act,  and  in  the  special  act,  power  is  given  to  do  a  great 
Toriety  of  things,  including  a  distinct  power  to  carry  aroatl  underneath  the  rail- 
way. Is  there  anything  in  tliis  general  act  to  the  contrary !  I  am  of  opinion 
there  is  not.  Is  there  anything  Ui  the  contrary  in  the  provisions  of  the  special 
act  ?  It  is  said  that  the  clause  is,  which  refers  to  t]ie  deposited  i>lan8  ;  but,  on 
looking  at  it,  1  am  of  opinion  that  the  enacting  part  does  not  abridge  that  pijwer. 
It  provides  that  the  lino  shall  be  observed  ;  and,  in  this  case,  it  is  not  proposed  to 
alter  it  in  any  respect  whatever,  either  by  making  a  lateral  or  vertical  deviation* 
Then  what  ia  there  which  constitutes  a  legislative  provision,  tliat  this  power  con- 
ferred by  the  general  act  is  not  to  have  its  operation  7     It  is  8aid»  that,  on  the 


An  agTf^mcnl  i 
rccii4>il  tbat  •  f 
cotiJiJAny  weitl 
lifHirmiM  of 
nuikiii;;;;  a  jnir- 
cIuum;  or  tftrMl« 
to  niake  a  rail- 
way, "ACcortllug 
it*  a  plan  and 

-siUd,"  atiti  tint 
pLm^ibowudl  Ihat 
a  jT&iLway  woa  to 
cros«  ft  tujTjpikA 
roftfl  at  a  IviYtl : 
— Udd,  thiit 
althfKigli  the 
fipctial  suit  nu* 
tl»on«»'<l  tln'  fiad 
to  be  »c>  cri-fjiioiiJ 
on  11  level,  the 
cotjiprttty  were 
«ritrMf»J  to  carry 
the  road  nudor 
the  railway  ; 
and,  qiucrCt  whe- 
ther n  couii»any 
cati  by  a  private 
anaugi'inent 
ccuitract  Itiicir 
out  itf  jufwi-ni 
entnutafl  U) 
theiu  fur  thft 
public  good. 

lireynton  v,  Lon^ 
don  and  North 
WuUmJLOo, 


{2)  10  Bear*  238  ;  11  Jar.  28  ;  4  Railw.  Cas.  553. 
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^^*  bSSl* *^    P^*^  which  was  deposited,  the  road  in  question  was  designated  as  a  road,  which 


was  to  pass  at  a  level,  and  that,  hy  a  clause  in  the  special  act,  permission  ' 
given  for  that  purpose  ;  but  I  cannot  conceive  that  the  Legislature  intended  by 
that  clause  to  restrict,  in  any  way,  the  powers  given  by  the  preceding  act.  The 
agreement  which  the  parties  entered  into  was  to  refer  to  arbitration  the  question 
of  value,  and  the  amount  of  loss  and  damage.  It  refers  in  the  recital  to  the 
special  act,  and  by  so  doing  must  include  every  portion  of  it ;  consequently  those 
portions  of  the  general  act  which  are  expressly  incorporated  in  it.  Looking, 
however,  at  that  agreement,  I  am  of  opinion  there  is  nothing  in  it  which  can 
even  tend  to  diminish  the  power  which  the  company  derived  under  the  acts  of 
Parliament. 

Though  the  point  has  not  been  argued,  I  must  say  I  do  not  think  it  perfectly 
clear,  that  a  company  having  a  power  given  to  it  plainly  for  the  public  good,  bat 
which  may  effect  an  injury  on  an  individual  in  respect  of  which  compensation  can 
be  given,  has  a  right  to  contract  itself  out  of  those  powers  (a).  On  a  proper 
occasion  the  matters  ought  to  be  most  carefully  considered.  I  certainly  have 
never  felt  the  least  disposition  to  extend  the  powers  of  railway  companies  ;  and 
I  believe  it  would  be  for  their  own  and  for  the  public  advantage  if  those  powers 
were  less  than  they  seem  to  be  ;  but  if  they  have  powers  given  them  for  the 
public  benefit,  such,  for  instance,  as  to  make  a  road  under,  instead  of  across  a 
railway,  I  do  not  feel  satisfied  that  they  have  the  right  or  power  to  contract 
themselves  out  of  it,  by  a  private  agreement  with  any  individual  whatever. — 
Lijunction  dissolved. 

JfwurroyowM^  London  and  Brighton  R.  Co.  v.  Blcike  (c).]— The  L.  and  B.  R.  Act  (sect.  59), 
to  A  road  which  after  reciting  that  it  was  intended  to  carry  the  railway  across  certain  public  roads 
•titate?for  a  ^  ^®  parish  of  Croydon,  and  to  alter  the  present  surface  of  such  roads,  enacts 
■wnot wJuio?*^  that  all  alterations,  whether  temporary  or  permanent,  of  any  of  the  said  public 
riied  to  obstntot  roads,  and  all  works  connected  therewith,  and  all  bridges  to  be  erected,  and  all 
force  the  usual*  future  repairs  of  such  altered  roads,  or  of  any  temporary  roads,  and  the  quality 
Uni  remedies  ^£  ^j^^  materials  to  be  used  and  applied,  in  or  to  such  altered  or  temporary 
London  and  roads,  and  all  future  damage  to  such  altered  or  temporary  roads,  shall  be  made, 

^j?Wbfc  ^  ^'  completed  and  finished  under  the  superintendence,  from  time  to  time,  and  to 
the  entire  satisfaction  of  the  board  of  surveyors  of  roads  for  the  parish  of 
Croydon.  By  sect.  60,  ''If  the  company  shall,  in  the  doing,  making,  com- 
pleting and  finishing  all,  or  any,  or  either  of  such  alterations  or  works  in,  to,  or 
belonging  to  the  said  public  roads,  do  or  cause  any  injury  or  damage  to  any  of 
the  said  roads,  or  to  any  part  thereof,  and  shall  not  forthwith  proceed  to  repair 
and  make  good  such  injury  or  damage,  to  the  satisfaction  of  the  board  of  sur- 
veyors of  the  parish  of  Croydon,  or  if  the  roads  so  to  be  altered  shall  not  be 
properly  made  and  completed  and  kept  in  repair,  it  shall  bo  lawful  for  the  said 
board  of  surveyors  to  cause  such  repairs  to  be  done."  The  company  made  a 
diverted  temporary  road  leading  from  one  of  the  said  roads,  which  diverted 
temporary  road  was  crossed  by  the  railway.  The  railway  did  not  cross  the  old 
road,  neither  did  the  company  alter  the  level  or  surface  of  the  old  road.  The 
company  also  made  and  tendered  to  the  surveyors  a  permanent  diverted  road, 

(a)  See  AUomer/' General  v.  Corporation  as  to  the  construction  of  these  sections,  E. 

of  Plymouth,  9  Beav.  67.  v.  Newmarket  R.  Co.,  19  L.  J.,  M.  C.  241  ; 

(h)  The  Hi^hwajr  Act,  6  &  6  Will.  4,  c.  16  Q.  B.  702  ;  R.  v.  Justices  of  Worcester- 

60, 8.  82,  and  following  sections,  authorizes  ahirCf  3  E.  &  B.  477  ;  72.  v.   Local  Board 

iostices  of  the  peace   to  divert   existing  of  MidgUy,  33  L.  J.,  M.  C.  188. 
highways  under  certain  conditiomi.     See  (c)  2  Railw.  Gas.  322. 
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which  tlie  aiirveyora  refused  to  approve  of  or  accept.  Tlio  compuny  havingt  in 
tlio  execution  of  their  works,  croaaed  tlio  temporary  diverted  ruad  with  loco- 
motive ongines,  the  surveyors  put  up  fences  on  either  side,  so  oa  to  obstruct  the 
passage  across  it : — Held,  by  Slvuiwell,  V.-C,  that  even  if  the  surveyors  had, 
under  tecta.  59  and  COj  jurisdiction  to  determiiie  in  what  manner  the  diverted 
permacent  road  should  be  made,  they  were  not  justilied  in  putting  up  the 
fences  across  the  temporary  road,  but  ought  to  have  applied  to  ecjuity  for  &u 
injunction,  or  to  a  court  of  law  for  a  mandaiuus  ;  and  that  the  right  of  the 
surveyor  was  a  private  right,  the  surveyors  being  in  no  way  interested  in  the 
question  of  public  safety. 

Whether,  uj>on  the  true  construction  of  the  act,  such  diverted  temporary  road 
was  an  alt^iration  of  a  road  within  the  meaning  of  aects.  59  and  60 — fjneere. 
This  case  compromised* 


Londmi  and  Brighton  E.  Co*  v.  Cooper  (d),} — ^The  preamble  of  an  act,  after 
reciting  that  the  establishment  of  a  railway  oommunication  between  Loud^m  and 
Bright^ju  would  be  of  great  public  advantage,  enacted  (sect  3),  that  it  shall  bo 
lawful  for  the  company  to  make  a  main  line  of  railway  and  branches,  with  all 
prupur  warehiiuaes,  wharfs,  and  all  other  suitable  works,  communications,  ap- 
proaches and  conveniences  attached  to  or  connected  with  the  same.  By  sect.  12, 
the  usual  powers  are  conferred  for  making  imd  maintaining  the  railway,  and  to 
make  upon^  across  or  over  any  roads  &c,,  such  roads,  ways,  cuttings,  ikc,  as  the 
company  shall  think  proper.  The  company  having  purchased  a  private  wharf, 
separated  from  one  of  thoir  terminus  stations  by  a  turnpike  road,  laid  down  on 
the  road  stone  blocks,  so  as  to  fonu  two  runs  or  stone-ways,  level  with  the  road, 
for  the  purpose  of  facilitating  the  passage  of  goods  from  the  wharf  across  the 
road  to  the  station*  It  was  decided,  that  the  company  were  not  authoriEed  to 
interfere  witli  the  road  in  such  a  mamaer  ;  and  an  injunction  which  had  been 
granted  to  restrain  the  trustees  of  the  road  from  removing  the  stone  blocks  was 
dissolved,  although,  in  the  opinion  of  the  court,  no  damage  could  result  from 
the  stone  blocks,  either  to  the  rrmd,  or  the  passensjers  upon  it. 

Lord  Chtknham,  C,  said — **  The  question  is,  whether  I  can  find  in  this  act  any 
reasonable  doubt  that  wliat  the  company  have  done  is  supported  by  their  act ; 
and  after  paying  great  attention  to  the  clauses  to  which  1  have  been  referred,  I 
cannot  tnd  any  one  which  gives  them  evt^n  a  colour  of  title.  The  12th  section, 
no  doubt,  is  as  large  as  possible  in  describing  what  the  company  may  do  :  but 
there  are  those  words  at  the  commencement  wliich  limit  the  whole  operation  :  it 
must  be  for  the  purposes  and  subject  to  the  jjrovisions  and  restrictions  of  the 
act.  Not  only,  therefore,  must  you  find  words  in  the  enacting  clause,  sufficient 
to  justify  what  is  done,  but  you  must  find  that  what  ia  intended  to  be  done^ 
nnder  that  power,  is  for  the  purposes  and  subject  to  the  provisions  and  restric- 
tions of  the  act.  [Here  his  Lordship  described  the  works  complained  of.]  How- 
ever, this  is  not  for  the  purjjoses  of  the  railway  itself,  and  is  therefore  not  a 
work  within  the  meaning  of  the  section.  There  are  provisions  enabling  the 
company  to  deal  with  the  turnpike  road,  if  it  is  for  the  purposes  of  the  railway  j 
but  if  they  wish  to  make  another  road,  they  cannot  take  the  turnpike  road  for 
that  purpose.  What  the  company  have  done  to  this  road  is  not  for  the  purposes 
of  the  act,  or  within  it«  provisions.  If  it  is  a  common  road  of  oommunication 
made  for  the  purposes  of  an  easy  access  to  the  railway,  then  I  do  not  find  any- 
thing in  the  act  authoriring  the  company  to  deal  with  the  road  at  all.*' 


CoDAtrtietlon  of 
« I  pedal  Aut.  fti 
to  tli<'  jiowera  of 
the  company  to 
lay  down  nirin 
on  a  road  a^ljuln- 
Ing  to  the  nil* 
way,  for  the 
tranjiit  of  goods 
to  A  yrharf, 

V.  Cooptr, 


{d)  2  BaUw.  Cas.  812. 
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19.  OutMOMto 
RBpain. 

Aoompanj 
tinder  an  act  of 
Farliament  de> 
■tmyed  a  ford, 
and  substituted 
a  bridge : — Held, 
that  they  were 
liable  to  keep 
the  bridge  in 
repair. 


Ltahfllty  to  keep 
level  croMing  in 
a  proper  state. 

Oliver  V.  North 
EaittmB.  Co, 


12.  Cases  i^dating  to  the  Repairs  of  Works, 

R,  V.  Inhabitants  of  Kent  («).] — ^The  Med  way  Navigation  Company,  bemg 
empowered  under  a  local  act  (16  <k  17  Car.  2)  to  make  the  river  navigable,  and 
to  take  tolU,  and  ''to  amend  or  alter  such  bridges  or  highways  as  might 
hinder  the  passage  of  navigation,  leaving  them  or  others  as  convenient  in  their 
room,"  &c.,  and  having  forty  years  ago  destroyed  a  ford  across  the  river  in  the 
common  highway,  by  deepening  its  bed,  and  built  a  bridge  over  the  same  place, 
it  was  decided  that  they  were  bound  to  keep  such  bridge  in  repair. 

Lord  Ellenltorotufh,  C.  J.,  said,  **Here  the  statute  gives  power  to  the  company 
to  take  or  alter  the  old  highway  for  their  own  purposes,  upon  condition  of 
leaving  another  passage  ad  convenient  in  its  room  ;  and  if  they  do  not  perform 
the  condition,  they  are  not  entitled  to  do  the  act.  It  is  a  continuing  condition  ; 
and  when  the  company  thought  proper,  for  their  own  benefit,  to  alter  the  high- 
way in  the  bed  of  the  river,  so  that  the  public  could  no  longer  have  the  same 
benefit  of  the  ford,  they  were  bound  to  give  another  passage  over  the  bridge, 
and  to  keep  it  for  the  public.** — Le  Blanc  and  Bayley,  J  J.,  concurred. 

Oliver  y.  North  Eastern  R,  Co.  (/).] — Where  a  railway  company  construct 
their  line  across  a  highway  on  a  level  under  the  sanction  of  an  act  of  Parliament, 
it  is  their  duty  to  keep  the  crossing  in  a  proper  state  for  the  passage  of  carriages 
across  the  rails,  and  if  a  carriage  is  damaged,  in  consequence  of  the  rails  being 
too  high  above  the  surface  of  the  roadway,  the  company  are  liable  to  an  action. 
In  this  case  the  Court  of  Queen's  Bench  held  that  the  principle  of  R,  v.  Kerristm 
(supra)  was  expressly  in  point. 


A  railway  bridge 
which  lets  water 
through  on  to 
the  street  1>e1ow, 
is  not  a  nuisance 
within  the  mean- 
infr  of  the  Public 
Health  Act. 

Great  Western  R, 
Co,  V.  Biafwp, 


Chreat  Western  R,  Co,  v.  Bishop  (^).]— A  railway  bridge,  the  bottom  of  which 
was  formed  of  wooden  planks,  through  which  dirty  water  percolated  on  to  the 
street  below,  was  held  not  to  come  within  the  definition  of  **  any  premises  in  such 
a  state  as  to  be  a  nuisance  or  injurious  to  health,"  so  as  to  render  the  company 
liable  to  be  summarily  proceeded  against  under  *  *  The  Nuisances  Removal  Act, 
1855  **  (h)y  although  it  might  be  an  indictable  nuisance. 


13.  Negligenee  in 

constructing 

lyork*. 


Where  a  cf»m- 
pany  ein|»lf»ye<l 
a  contractor  to 
bnild  a  viailuct 
over  a  roiul,  and 
a  stone  fell  on  a 
UHiMi^nRor  and 
killed  him  :— 
Held,  that  the 
conipany  were 
nrft  liai>lc  to  be 
«ue<l  for  the 
negligent  actit 
of  the  w«>rknien 
employed  by  the 
contractor. 

Bmlie  v.  L.  and 
N.  IV,  R.  Co. 


13.  Ca^es  relating  to  the  Liabilities  of  the  Comjmny  oTid  their 
Contra^itors,  for  Injuries  arising  friwi  Negligence  in  Con- 
stnu'tion  of  the  Works  (/). 

ReAfiUe  V.  L.  awl  N,  W,  R.  Co.  (A).]— Action  by  the  widow  and  administratrix 
of  R.,  to  recover  damages  under  0  «fe  10  Vict.  c.  03  (Lord  Cainpbeirs  Act).    The 


{c)  13  East,  220  ;  and  soc  R.  v.  Ijihabi- 
iants  of  Liiitl»'f/t  14  East,  317. 

(/)  L.  R..  9  Q.  B.  409. 

ig)  L.  R.,  7  Q.  B.  550  ;  41  L.  J.,  M.  C. 
120. 

{h)  Re pi'alod,  except  so  far  as  relatt^s  to 
the  Metropolis,  hv  "The  Public  Health 
Act,  1875  '  (38  k  39  Vict.  c.  55),  s.  343, 
and  schedule  5,  which,  however,  contains 
the  same  provision  in  sect.  91 . 

(i)  See  also  the  crises  cited  in  Man  ley 
Smith's  Law  of  Master  and  Servant,  2n(l 
ed.  p.  201  et  seq.  See  also  Steel  v.  JSouth 
Eastern  R.  Co.,  16  C.  B.  550.     In  Hole  v. 


Sitlinfihvurnc  avd  SJirmir^vt  R.  Co.,  30 
L.  J.,  Ex.  81,  the  (•oni])any  were  held 
liable  for  an  obstruction  caused  ]>>•  a  <'on- 
tractor  building  a  swing  bridgr which  they 
wore  autliorized  to  build.  See  nlso  d'rnf 
V.  rulhn,  32  L.  J.,  Q.  B.  KJO,  reversed  iii 
Ex.  Ch.,  34  L.  J  ,  Q.  \\.  265  ;  Bhde  v. 
Thirtit,  32  L.  J.,  Ex.  188  :  8  L.  T.  N.  S. 
251  ;  West  Ridimj  and  (Iriv\shy  R.  Co, 
V.  Wakefield,  33  L  J.,  M.  C.  'l74.  As 
to  the  nieasuni  of  damages,  see  Workman 
V.  Great  Northern  R.  Co.,  32  L.  J.,  Q.  B. 
279. 
{k)  4  Exch.   244  ;  20  L.  J.,  Ex.  65 ;  13 
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declaration  stated  that  tlie  company  were  possesaed  of  a  viaduct  over  a  tumpikd 
road,  yet  the  defendants  conducted  themselves,  in  the  constructing  of  the  said 
viiiducti  in  ao  C4ireles8  a  manner,  that  by  reason  thereof  a  large  stone  fell  upon 
R.,  who  was  tlien  lawfully  passing  under  the  said  archway»  and  killed  him. 

At  the  trial,  it  appeared  that  R.  was  passing  under  the  viaduct,  which  was  in 
the  course  of  erection,  when  some  workiuBU^  employed  by  the  contractors  in  the 
execution  uf  the  worksj  forced  a  block  of  atone  off  the  parapet,  which  struck  and 
killed  R,  on  the  spot. 

By  an  act  passed  in  1845,  a  company  was  incorporated  for  the  formation  of  the 
railway  in  question.  By  a  deed,  made  between  the  company  of  the  one  part, 
and  Messrs.  Orawshaw  of  the  other  parfc,  the  Messrs.  0.  covenanted  to  make  and 
complete  a  portion  of  the  railway  and  works  connected  therewith,  according  to 
the  specifications ;  and  it  was  provided,  that  the  company  should  have  a  right  of 
watching  the  prog:re38  iif  t!ie  works,  and,  if  the  contractors  empluyed  incompetent 
workmoUj  the  company  should  have  the  power  of  dismiaaiut^  them.  Messrs.  0, 
proceeded  to  execute  works,  and,  while  they  were  in  progress,  another  act 
passed,  whereby  it  was  enacted  that  the  railway,  with  the  undertakings  thereof, 
as  well  BA  those  which  had  been  commenced,  as  those  which  had  not,  and  all  the 
real  and  personal  estate  of  the  company,  shuutd  (subject  to  the  existing  debts, 
liabilities  and  contracts  of  the  company)  be  vested  in  the  defeudauta,  and  might 
bo  lawfully  executed  by  them  in  the  same  way  as  they  might  have  been  executed 
by  the  said  first- mentioned  company.  After  the  passing  of  this  second  act, 
Messrs.  C.  proceeded  with  their  work,  and  during  that  time  the  accident  occurred. 
Verdict  for  plaintiff,  leave  being  reserved  to  move  to  enter  a  non-suit, 

Bolf*;,  B,,  delivered  the  judgment  of  the  court. — It  appears  to  us  quite  clear, 
that  after  the  passing  of  the  second  act,  the  cvmtract  with  Messrs.  C.  was  trans- 
ferred to  the  present  defendants,  so  as  to  make  them  liable  to  the  same  extent 
precisely,  as  the  original  company  would  have  been,  if  the  second  act  had  not 
passed.  But,  after  full  consideration  of  the  subject,  we  are  of  opinion  that 
neither  the  defendants  nor  the  original  company  are  liable*  In  Quarman  v. 
Ennkdi  (f),  tliis  court  decided.  t!mt  the  liability  to  make  compensation  for  an 
injury  arising  from  the  neglect  of  a  person  driving  a  carriage,  attaches  only  on 
the  driver,  or  on  the  person  employing  him.  The  liability  of  any  one,  other 
than  the  party  actually  guilty  of  any  wrongful  act,  proceeds  on  the  maxim — 
**  Qui  ftuii  per  alinmfacit  per  sf."  The  party  employing  has  the  selection  of  the 
^larty  employed ;  and  it  is  reasonable,  tlutt  he  who  Him  made  choice  of  an  un- 
skilful or  wireless  person  to  execute  his  orders,  shotild  be  responsible  for  any 
injury  resulting  from  the  want  of  skill  or  want  of  care  of  the  person  employed  ; 
but  neither  the  principle  of  the  rule,  nor  the  rule  itself,  can  apply  to  a  case 
wliere  the  party  sought  i>o  be  charged  does  nut  stand  in  the  character  of  em- 
ployer to  the  party  by  whose  negligent  act  tJio  injury  has  been  occasioned.  The 
doctrine  of  Qnannan  v.  Bumett  has  since  been  acted  on  in  Hapsun  v.  Cnbitt{m)f 
in  MiUiffan  v.  Weij4je  (u),  and  again  in  AUcn  v.  Hayward  (t>).  By  these  autho- 
rities, we  must  consider  the  law  to  have  been  settled  ;  and  the  only  question  is, 
whether  the  law  so  settled  is  applicable  to  the  facts  of  tliis  case.  To  show  that 
it  was  not,  it  was  argued,  tliat  tliere  is  a  recognized  distinction  on  this  aubjeoi 
between  injuries  arising  from  the  careless  or  unskilful  management  of  an  animal 
or  other  personal  chattel^  and  an  injury  resulting  from  the  negligent  management 


Jut.  65»  ;  6  Kailw.  Cas.  1S4.  This  case 
has  heeiL  folio wc<l  in  Ainorica,  Simojis  v. 
MonicTt  29  Barbour's  Ecp.  420. 


(w)  9  M.  &  W,  710. 
(a)  12  A.  at  K.  737. 
(q)  7  Q.  B.  960, 
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^mSnSbM^  of  fixed  real  property.    In  the  latter  case,  it  was  contended  tliat  the  owner  im 
WovicM,  responsible  for  all  injuries  to  passers-by  or  others,  howsoever  they  may  have 

been  occasioned  ;  and  here  it  was  said,  that  the  defendants  were,  at  the  time  ol 
the  accident,  the  owners  of  the  railway,  and  so  are  the  parties  responsible.  This 
distinction  as  to  fixed  real  property  is  adverted  to  by  Mr.  Justice  LittUdaU^  in 
his  very  able  judgment  in  Laugher  v.  Pointer  ( p) :  and  it  ia  also  noticed  in 
Qvarman  v.  Burnett.  But  in  neither  of  these  cases  was  it  necessary  to  decide 
whether  such  a  distinction  did  or  did  not  exist.  The  case  of  Bush  v.  Stein- 
man  (q),  where  the  owner  of  a  house  was  held  liable  for  the  act  of  a  servant  of  a 
sub-contractor,  acting  under  a  builder  employed  by  the  owner,  was  a  case  of 
fixed  real  property.  That  case  was  strongly  pressed  in  argument,  in  support  of 
the  liability  of  the  defendant,  both  in  Laugher  v.  Pointer  and  Quarman  v. 
Burnett ;  and  as  the  circumstances  of  these  two  cases  were  such  as  not  to  make 
it  necessary  to  overrule  Bush  v.  Steinmanf  if  any  distinction  in  point  of  law  did 
exist  in  cases  like  the  present,  between  fixed  property  and  ordinary  moveable 
chattels,  it  was  right  to  notice  the  point.  But,  on  full  consideration,  we  have 
come  to  the  conclusion  that  there  is  no  such  distinction,  unless  perhaps  in  cases 
where  the  act  complained  of  is  such  as  to  amount  to  a  nuisance ;  and,  in  fact, 
that,  according  to  the  modem  decisions.  Bush  v.  Steinman  must  be  taken  not  to 
be  law,  or,  at  all  events,  that  it  cannot  be  supported  on  the  ground  on  which 
the  judgment  of  the  court  proceeded. 

It  is  not  necessary  to  decide,  whether,  in  any  case,  the  owner  of  real  property, 
such  as  land  or  houses,  may  be  responsible  for  nuisances  occasioned  by  the  mode 
in  which  his  proi)erty  is  used  by  others,  not  standing  in  the  relation  of  servants 
to  him,  or  part  of  his  family.  It  may  be,  that,  in  some  cases,  he  is  so  respon- 
sible. But  then  his  liability  must  be  founded  on  the  principle,  that  he  has 
'  not  taken  due  care  to  prevent  the  doing  of  acts,  which  it  was  his  duty  to  prevent, 

whether  done  by  his  servants  or  others.  If,  for  instance,  a  person  occupying  a 
house,  or  a  field,  should  permit  another  to  cany  on  there  a  noxious  trade,  so  as 
to  be  a  nuisance  to  his  neighbours,  it  may  be  that  he  would  be  responsible,  though 
the  acts  complained  of  were  neither  liis  acts  nor  the  acts  of  his  servants.  He 
would  have  violated  the  rule  of  law — "  Sic  utere  tuo  ut  aUennm  non  Imlas."  This 
is  referred  to  by  Mr.  Justice  (^re:uf welly  in  delivering  judgment  in  Rich  v.  Basier- 
field  (s),  as  the  principle  on  whicli  parties  possessed  of  fixed  property  are  respon- 
sible for  acts  of  nuisance  occasioned  by  the  mode  in  which  the  property  is 
enjoyed.  And,  possibly,  on  some  such  principle  as  this,  the  case  of  Bush  v. 
Steinman  may  be  supported.  But  certainly  that  doctrine  cannot  be  applied  to 
the  case  now  before  us.  The  wrongful  act  here  could  not,  in  any  possible  sense, 
be  treated  as  a  nuisance.  It  was  one  single  act  of  negligence,  and,  in  such  a 
case,  there  is  no  principle  for  making  any  distinction,  by  reason  of  the  negligence 
having  arisen  in  reference  to  real  and  not  to  personal  property.  If  the  defendants 
had  employed  a  contractor  carrying  on  an  independent  business,  to  repair  their 
engines  or  carriages,  and  the  contractor's  workmen  had  negligently  caused  a 
heavy  piece  of  iron  to  fall  on  a  bystander,  it  would  appear  a  strange  doctrine  to 
hold,  that  the  defendants  were  responsible.  Mr.  Justice  Littledale,  in  his  very 
able  judgment  in  Laugher  v.  PoiuteVy  observed,  that  the  law  does  not  recognize 
a  several  liability  in  two  principals,  who  are  unconnected  ;  if  they  are  jointly 
liable,  you  may  sue  either,  but  you  cannot  have  two  separately  liable.  This 
doctrine  is  one  of  general  application,  irrespective  of  the  nature  of  the  employ- 

(jp)  5  B.  &  C.  669.  {q)  1  B.  &  P.  404. 

(*)  4  G.  B.  802. 
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ment  ;  and,  applying  the  princijjle  to  tke  preijent  caae,  it  wuuld  he  impossiVilt;  k> 
hoKl  the  preaout  tlefendants  liable^  withtiut  at  the  aaiiie  timy  deciding  that  tUo 
crijitriictors  are  not  liabk^  which  it  woiiJd  be  iiiipo.'iaible  to  be  cuntendod*  It  ro- 
inairiB  only  to  be  olmen'ed,  tlvat  in  none  of  the  more  modem  cases  has  the 
alleged  difltinction  between  real  and  pm*aonril  property  been  admitted.  In 
MiUigan  v.  Wedge ^  Lord  Dtnm^n  expresses  doubt  as  to  the  existence  of  such  a 
distinction  in  any  case  ;  and  in  the  more  rejent  case  of  Allen  v,  Jla^warJ^  the 
judgment  of  the  court  proceeded  expressly  on  the  j^round  that  the  contractor,  in 
a  case  like  the  pre.^ent,  is  the  only  party  responsible.  The  L'ust  cjise  so  closely 
rcaemblea  the  present  that  even  if  we  had  not  considered  the  decision  right,  wo 
sbonld  probably  have  felt  bound  by  it  But  we  see  no  reason  to  doubt  its  per- 
fect correctness.  It  saeins  to  follow  as  a  necessary  coroltary  from  the  principle 
of  the  preceding  cases,  and  entirely  to  govern  this. 

Our  attention  was  direeted  to  the  pn^visions  of  the  contract,  whereby  the 
defendants  Iiad  the  power  of  insisting  tm  the  removal  of  careless  or  incompetent 
Workmen  ;  and  so  it  was  contended  they  must  be  resiKinsible  for  their  non- 
reiuoval  ;  but  tliii*  power  of  removal  does  not  seem  to  ns  to  vary  the  case.  The 
Workman  is  still  the  servant  of  the  contractor  only^  and  the  fact  that  the 
defendants  might  have  insisted  on  hia  removal,  if  they  thought  him  careless  ur 
unskilful,  did  not  make  him  their  ajrvant.  In  (^htarmtm  w  Brnwit,  the  parti- 
cular driver  was  selected  by  the  defL?ndant3  ;  but  this  was  held  nut  to  atJuct  the 
liability  of  the  driver's  master,  or  to  create  any  responsibility  in  the  defendants  ; 
and  the  same  principle  applies  her^i.  On  these  grounds,  tbia  rule  must  be  made 
absolute, 

[In  the  next  ca5o  in  this  cjllection  (Knr^ht  v.  Fox)^  Pttrk^,  B,,  speaking  of  the 
judgment  in  the  above  ease,  says^  ''  that  means  a  nuisance  existing  in  a  man's 
Hxed  property,  as  if  th3  djfenJanti  had  been  the  owners  of  the  bridge,  and  in 
consequence  of  want  of  repair  something  fell  from  it  and  injured  a  passer-by, 
then  it  would  be  a  question  whether  they  would  not  bo  liable**']. 


Knight  V.  jFojL*(i).]— Oaae  against  defendants  fur  negligence.  The  declaration 
stated  that  defendants  were,  by  themselves  and  servants,  in  the  course  uf  erect- 
ing a  railway  bridge  over  a  public  street  and  highway,  and  for  that  purpose  had 
erected  a  acaffiild  upon  the  highway.  It  then  strtted  that  defendant.?  negligently 
lixed  a  piece  of  timber  across  the  footpath  of  tlie  highway,  and  kept  it  there  by 
night  and  day,  without  any  light  or  other  guard  ur  precaution  to  warn  passengers 
of  the  same  being  there,  or  to  prevent  (hem  falling  over  it;  whereby  plaintiff 
atumbled  over  the  said  piece  of  timber  and  was  thereby  thrown  down  and 
injured.  Pleas,  the  general  issue  ;  and  that  defendants  did  not,  either  by  thtmi- 
selves  or  servants,  erect  the  scaffuld  or  fix  the  piece  of  timber. 

At  the  trial,  it  appeared  that  the  London  and  Black  wall  Co.  entert'd  into  a 
contract  with  B.  to  effect  the  necessary  works  ;  who  thereupon  ma  lo  a  sub- 
contract with  defendants  to  construct  a  tubular  bridge,  principally  of  iron,  to 
go  across  a  public  highway,  llefendanta  resided  at  Bu-mingbam,  and  paid  C*  a 
salary  to  attend  to  their  general  business  ;  C.  also  entered  into  a  contract  with 
them,  for  the  further  sum  of  40/.,  to  erect  the  scaffold uig  necessary  for  the 
bridge,  defendants  linding  the  materials,  including  gas  lights.  It  appeared  that 
C.  kept  separate  botjks,  and  himself  engaged  and  paid  the  men  for  erecting  the 
BCJiffo!ding.  In  the  course  of  the  work,  one  of  the  poles  rested  upon  a  sleeper, 
which  waa  above  the  level  of  the  pavement,  and  there  being  only  one  light  placed 


(/)  5  Exdx.  721  ;  20  L.  J.,  Ex,  9  ;  14  Jur.  9tJ3, 


AtmI  where  A 
Muti  cnutrfictitr 
W4»  eiiiplnyi.yl  III 
ereet  ■  *L*JtfT(«M  : 
—Held,  tU«l  the 
]»arty  wlin  em- 
i'lnyoil  hUn  won 
not  Ucible  for 

by  |ihUntitr,  vehn 
Ttfll  ov*f  r  a  pirt 
of  tin-  j(i*iifr<>ld 
left  liy  ni«ht 
wtthnul  WahU 

tlin  nlMtrurtion. 
Knif/ht  V.  Fott 
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^<^3r&'KiF***  ^^^>  *^^6  obstruction  was  not  sufficiently  visible,  and  plaintiff  fell  over  it  and 

Work*. 


broke  her  leg.  Additional  lights  were  then  put  up,  and  these  defendant«  paid 
for.  On  these  facts  it  was  objected  that  defendants  were  not  liable  ;  and  plaintiff 
was  non-suited,  with  leave  reserved  to  move,  it  being  agreed  that  if  there  were 
any  mode  of  putting  the  case  to  the  jury  in  which  defendants  might  fairly  hare 
been  found  liable,  it  should  be  taken  that  the  jury  had  so  found. 

Parke,  B. — I  am  of  opinion  there  should  be  no  rule  granted  in  this  case. 
C.  was  not  the  servant  of  the  defendants  for  this  purpose  ;  quoad  the  contract 
for  the  scaffolding,  he  was  quite  independent  It  is  the  same  as  if  the  defendants 
had  contracted  with  a  third  person. 

Aldenony  B. — The  only  question  is,  whether  the  negligent  act  is  the  act  of  a 
servant  of  the  defendants  as  such  servant ;  If  so  they  are  responsible.  But  it  ia 
clear  upon  the  evidence  tliat  C.  was  a  sub-contractor,  and  acting  on  his  own 
account. 

Pollock,  C.  B. — I  agree  that  there  ought  to  be  no  rule.  It  struck  me  strongly 
at  the  trial,  that  if  B.  wore  not  liable  because  he  had  made  the  sub-contract 
with  the  defendants,  so  they  were  not  to  be  made  liable  for  the  negligence  of 
their  sub-contractor.  The  payment  for  the  additional  lights  was  explained  by 
the  terms  of  the  contract,  which  required  the  defendants  to  find  the  materials  ; 
and  the  lights  were  considered  as  part  of  the  materials. — Rule  refused. 


LUbnity  of 
oompftny  for 
lUl  of  brick 
fron  brid^ 


Kearney  v.  London,  Brighton,  and  South  Coast  R,  Co.  (u).] — Action  for  non- 
repair of  a  bridge,  whereby  the  plaintiff  was  injured.  At  the  trial  before  Hanneti^ 
J.,  it  was  proved  that  the  plaintiff,  while  passing  along  a  public  highway  run- 
ning under  the  defendants'  railway,  was  struck  by  a  brick  which  fell  from  a 
perpendicular  pier  of  the  bridge.  Iron  girders  rested  upon  the  pier,  and  the 
plaintiff  was  two  or  three  feet  from  the  wall  when  the  brick  struck  him.  The 
brick  was  produced  in  court,  and  the  plaintiff  had  fitted  it  into  the  hole,  and 
had  seen  several  other  places  from  which  bricks  had  fallen  out  afterwards. 
Before  he  was  struck,  he  heard,  but  did  not  see,  a  tr<iin  pass.  The  bridge  and 
railway  had  been  used  for  more  than  three  years.  The  jury  found  that  there 
was  negligence  on  the  part  of  the  defendants,  either  in  the  construction  or 
maintenance,  and  the  Exchequer  Chamber  were  of  opinion  that  tliero  was 
evidence  to  support  that  finding. 

Kelhjy  C.  B. — We  are  all  agreed  that  the  judgment  of  the  Queen's  Beucli  must 
be  affirmed.  .  .  It  is  not  necessary  to  consider  whether  any  duty  was  imi>osed 
upon  the  defendants  by  statute ;  the  defendants  were  under  the  Connuon  Law 
liability  to  keep  tlie  bridge  in  safe  condition  for  the  public  using  the  highway 
to  pass  under  it.  The  declaration  charges  that  the  defendants  were  guilty  of 
negligence  ;  and  there  can  be  no  doubt  that  it  was  the  duty  of  the  defendants 
who  had  built  tliis  bridge  over  the  highway,  to  take  such  care  that,  where  danger 
can  be  reasonably  avoided,  the  safety  of  the  public  using  the  highway  should  be 
provided  for.  The  question,  therefore,  is,  whether  there  was  any  evi<lence  of 
negligence  on  the  part  of  the  defendants ;  and  by  that  wo  all  understand  such 
an  amount  of  evidence  as  to  fairly  and  reasonably  support  the  finding  of  the 
jury.  The  Lord  Chief  Justice,  in  his  judgment  in  the  court  below,  said  res  ipsa, 
loquitur,  and  I  cannot  do  better  than  refer  to  that  judgment.  It  appears,  with- 
out contradiction,  that  a  brick  fell  out  of  the  pier  of  the  bridge  without  any 
assignable  cause,  except  the  vibration  caused  by  a  passing  train.     This  we  tliink 


00  L. 
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is  iirit  i>uly  ontleiice,  but  conclusive  eviduuoe,  that  it  wjva  luuae,  fur  jtherwiJie  si> 
aH;>ht  n  vibration  could  n*>t  have  struck  it  out  nf  its  place.  No  doubt  it  is 
humanly  poaaible  that  tho  percussion  of  the  iron  girder  arising  from  oxpansiun 
and  contraction,  might  liave  gradually  shaken  out  tlie  mortar  and  so  loo.-iened 
the  brick  ;  but  this  is  merely  conjecture.  The  bridgo  had  been  built  two  or  thres 
years,  and  it  was  the  duty  of  the  defendants  from  time  to  time  to  inspect  tho 
bridge  and  ascertain  that  the  brickwork  was  in  good  order  and  all  the  bricks 
well  secured*  If  there  were  necessity  for  other  uvidenco,  tlie  case  is  made  still 
stronger  by  the  evidence  of  tho  plaintiif^  which  was  uncontradicted  on  the  part 
of  the  defendants,  that  after  the  accident  on  fitting  the  brick  to  its  place  several 
other  bricks  were  found  to  have  fallen  out.  The  judgment  of  the  Queen'i  Bench 
must  be  affirmed. 


Panid  V.  MdrojKiUfau  E.  t!{>»  (>').] — ^ Action  by  a  pastfienger  for  negligence  of   Kon  IbtiUtr 
the  defendants  in  caiTying  him  on  theii*  Une  while  dangerous  works  were  being    ne^Hgt'np?*or '*^ 
execut9d  over  it.     It  appeared  from  the  evidence  that  works  were  btjijiij  executed    i"f^?P*5T';lt*nt 
by  th©  Thames  Ironwork  Company  under  a  contract  with  the  Corporation  of    *"xociiti«^'  wArk* 
London,  the  object  of  which  was  to  make  a  door  for  tho  London  Meat  Market. 
To  effect  this  object,  girders  of  great  weight  and  strength  were  placed  between 
and  on  the  walls  which  formed  the  sides  of  the  railway*     These  works  were 
executed  under  an  act  of  Parliament  which  gave  the  defendants  no  control  over 
them.     The  weight  of  the  girders,  and  the  difficulty  of  moving  them^  made  the 
work  dangerous;  but  such  work  had  been  performed  in  different  places  for  yeara 
without  mischief   occurring.     There  was  no  aignrilman  to  give  notice  of  the 
approach  of  trains,  nor  any  arran^'oment  niidri  Ity  which  the  work  might  b9 
BUapendod  on  the  passing  of  a  train.     It  was  believed  that  the  particular  girder 
had  gone  beyond  its  balancing  line,  and  had  so  fallen  over.     It  fell  on  the  pass- 
ing train  and  injured  the  plaintiff.     The  Hous3  of  Lords  held  that  these  facts 
were  no  eviilcnce  of  negligence. 

Lord  Bathtykij  said  :-^'*  In  a  case  in  which  a  wark  is  being  carried  on  by 
competent  and  intelligent  penaons  accustom  ad  to  the  business,  and  in  rt^spect  to 
which  the  evidence  is  simply  th»s, — that  although  the  work  may  be  considered 
dangerous,  the  workmen  emidoyed  in  it  have  never  known  an  accident  before 
this  time,  and  where  tho  particular  accident  which  ha«  ojciirrod  was  cKicasioned 
by  a  change  from  the  cautious  mode  hitherto  pursued  to  a  more  incautious  mode 
of  doing  it,  to  hold  the  railway  company  liable  for  an  accident  of  thi?  descrip- 
tion, would,  I  think,  be  extending  the  liability  of  the  company  for  damages  in 
consequence  of  supposed  negligence  in  not  taking  precautions  against  every 
remote  and  contbigent  possibdity  of  accident,  to  an  extent  beyond  anything 
which  has  been  laid  down  in  any  case  with  which  I  am  acquainted,  and  which 
indeeil  cnmuion  sense  would  not  warrant/' 

Lords  Chdttisfnrii,  IVt^iflntry  and  C  thiusiiy  concurred.  Lord  Odtmitaif  adding, 
that  if  the  works  had  beun  likely  to  lead  to  mischief,  it  would  liave  been  incum- 
bent on  the  railway  company  to  foresee  and  to  take  precautions  against  it. 


(j-)  L  K.  5  ft.  L.  Ar,;  40  L  J.,  C.  P. 
121  ;ftffirraiiig  thcjutlgraont  below,  L,  11, 
3  C,  l\  r*91,  wliicli  luid  revLTBcd  that  of 
the  Common   Fleas,   L.  R,   3  V.  V.  216. 


Although  the  jilaintifF  was  a  passenger,  the 
principles  of  the  judgment  would  seem  to 
be  of  general  nfmlicaiicai  if  not  h  fortiori 
appH cable  to  otn«^r  cases. 
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IS.  NtgHgenee  in, 

eoiutnuiing 

Works, 

As  to  eitest  of 
companv's  lia- 
bility when  a 
railway  bridge 
fltlls  and  iojurea 
a  paasenger  tra- 
Telling  on  the 
railway. 

Grotev,  Chuttr 
and  Hotyluad 


Orote  V.  Chester  and  Holyhead  B,  Co,  (y).] — Action  for  injuries  received  by 
plaintiff  by  the  breaking  down  of  a  bridge.  Injuries  had  been  reoeived  by 
plaintiff,  by  the  breaking  down  of  a  bridge  upon  defendants'  line  of  railway, 
during  the  transit  of  a  passenger  train.  The  services  of  an  eminent  engineer 
had  been  engaged  in  the  construction  o£  the  work.  The  learned  judge  told  the 
jury  that  the  question  was,  whether  the  bridge  was  constructed  and  maintained 
with  sufficient  care  and  skill,  and  of  reasonably  proper  strength,  with  regard  to 
the  purpose  for  which  it  was  made  ;  and,  that  if  they  should  think  not,  and  thai 
the  accident  was  attributable  to  any  such  deficiency,  plaintiff  would  be  entitled 
to  recover.  The  counsel  for  defendants  objected,  that  defendants  would  not  be 
liable  unless  they  had  been  guilty  of  negligence  either  in  constructing  or  main- 
taining the  bridge.  His  lordship,  however,  left  the  question  to  the  jury,  subject 
to  his  previous  direction,  and  a  verdict  was  given  for  plaintiff.  Upon  motion  for 
a  new  trial.  Pollock,  C.  B.,  said — "  It  does  not  distinctly  appear  whether  or  not 
the  attention  of  the  jury  was  directed  to  the  preposition,  that  if  a  party,  in  the 
same  situation  as  that  in  which  the  defendants  are,  employ  a  person  who  is  fully 
competent  to  the  work,  and  the  best  method  is  adopted,  and  the  best  materials 
are  used,  such  party  is  not  liable  for  the  accident.  If  the  jury  had  been  directed 
in  conformity  with  this  rule,  there  is  no  ground  for  the  present  application.  It 
cannot  be  contended  that  the  defendants  are  not  responsible  for  the  aoddenty 
merely  on  the  ground  that  they  have  employed  a  competent  person  to  construct 
the  bridge.  Upon  this  point  we  wilL'consult  our  learned  brother."  On  a  sub- 
sequent day  his  lordship  said — **We  have  consulted  the  learned  judge,  who 
reports  that  he  directed  the  jury  in  conformity  with  the  above  proposition^  and 
therefore  there  will  be  no  rule." 


(y)  2  Exch  251. 
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1.  General  Character  of  the  Jivriadiction  of  the  Board. 

As  early  as  1839,  a  Select  Committee  on  Railways,  appointed  by 
the  House  of  Commons,  expressed  a  strong  opinion  that  a  board 
would  be  required  to  superintend  railways,  "for  the  purpose  of 
protecting  the  weak  against  the  strong,  and  counteracting  the  evils 
incident  to  monopoly "  (a) ;  but  the  committee  did  not  recommend 
that  the  proposed  board  should  interfere  with  railway  legislation. 

In  184j1,  another  committee,  which  was  appointed  by  the  Commons, 
"  to  consider  whether  it  was  desirable  for  the  public  safety  to  vest 
a  discretionary  power  of  issuing  regulations,  for  the  prevention  of 
accidents  upon  railways,  in  the  Board  of  Trade ;  and  if  so,  under 
what  conditions  and  limitations," — by  their  report  negatived  the 
proposition  thus  submitted  to  them,  and  recommended  that  the  Board 
of  Trade  should  exercise  their  supervision  over  railways,  in  the  way 
of  suggestion,  rather  than  by  positive  regulations. 

The  next  Select  Committee,  appointed  in  1844,  presented  six 
reports  to  the  House  of  Commons  within  as  many  months,  and  many 


1.  General 

CharacUr  of 

the  JurUdidUm, 


(a)  Second  Report,  1889. 
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ciJmld^qf  ^f  *^®  statutory  powers  given  to  the  Board  of  Trade  derive  their 
thsJurUdietioH,  Qfigin  from  these  reports.  The  committee  state  that  they  entered 
upon  their  inquiries  with  a  strong  prepossession  against  any  general 
interference  by  the  government  in  the  management  and  working  of 
railways,  and  that  they  had  not  seen  cause  to  alter  their  first  im- 
pressions upon  that  subject.  But  with  regard  to  railway  legislation, 
they  were  convinced  that  it  was  alike  clear,  from  reason  and  from 
experience,  that  it  should  thenceforward  be  subjected  to  an  habitual 
and  effective  supervision  on  the  part  of  the  government.  They 
recommended  therefore  "  that  an  efficient  supeiTising  power  should 
be  constituted  on  the  part  of  the  public,  to  assist  the  judgment  of 
the  Houses  of  Legislature,  and  that  general  principles  should  be  laid 
down  to  guide  its  proceedings;"  and  that  railway  bills  should  for 
.  ^  the  future  be  submitted  to  the  Board  of  Trade,  previously  to  their 
coming  under  the  notice  of  Parliament,  with  regard  to  certain 
enumerated  subjects. 

Parliament  subsequently  adopted  these  recommendations ;  and,  by 
various  resolutions  embodied  in  the  Standing  Orders  of  both  Houses 
of  Parliament,  it  was  required  that  the  Board  of  Trade  should  be 
furnished  with  certain  documents  and  other  information,  to  enable 
them  to  exercise  their  then  intended  supervision  over  projected  rail- 
way schemes ;  and  during  the  session  of  1845,  the  Board  of  Trade 
I'  reported  upon  the  numerous  and  very  important  luilway  schemes 
which  came  before  Parliament  in  the  course  of  that  session  (6). 

The  experiment  thus  made  did  not  prove  successful  {c)  ;  and,  after 
the  reports  we  have  mentioned  had  been  made,  it  was  deemed  de- 
sirable by  the  board  to  make  some  alterations  in  the  mode  of  con- 
ducting the  business  of  the  railway  department,  which  was  carried 
into  effect  by  a  minute  bearing  date  the  10th  July,  1845. 

But  the   experience   of  another   session   of  Parliament   did   not 

confirm  the  authority  of  the  Board ;  and,  in   1846,  another  Select 

Committee  of  the  House  of  Commons  recommended  the  appointment 

of  a  separate  tribunal,  whicli  might  command  the  public  confidence ; 

and  accordingly  by  9  &  10  Vict.  c.  105,  the  powers  previously  vested 

in  the  Board  of  Trade  were,  with  additional  powers,  transferred  to 

a  separate  department,  called  Commissioners  of  Railways  (cif).     This 

{b)  Mr.  Laing  states,  in  his  evidence  pursued  by  I^rd  Dalhousio  in  1845,  of 
given    before    the    Select    Committee   on       Kubjecting    each     particular     scheme     to 


Itailway  Bills  (2nd  HeixJrt),  that,  for  the  detailed  investigation— though  universal 
session  1845,  plans  and  ])rojects  were  de-  opinion  testifies  to  the  zeal,  carefulness  and 
posited  at  the  hoard  of  Trade  by  the  pro-       ability  of  those  investigations— failed  to 


moters  of  248  distinct  projects.     Upwanls       ensure  the  general  confirmation  of  its  re- 
of  700  plans  weiv  dei>osited  i)reviously  to       commendations  by  the  committees  to  which 


the  session  1846  ;  about  171  previously  to  they  were  submitted."— Fifth  Kc|K)rt,185:<, 

*  e  session  1867  ;  about  109  previously  to  p.  14. 

e  session  1868  ;  and  about  78  previously  (d)  A  curious  question  arising  on  the 

the  session  1869.  construction  of  9  &  10  Vict.  c.  105,  in  con-r 

(<•)  The  committee  remark,  **The  plan  uection  with  14  &  ]5  Vict,  c.  64,  is  dii^ 
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irate  Board  continued  in  existence  until  1851,  wlien  by  14  &  15 
Tict,  c.  05,  it  was  also  abolislieJ,  and  ilit5  Board  of  Trade  were  again 
eti trusted  with  the  jK^wers  previously  ve.sted  in  the  CoDimissiouers  of 
Railways. 

In  18G4,  the  Board  had  the  power  conffrred  upon  it  of  granting 
certificates  for  the  coustructiou  of  new  railways  and  for  the  conferriug 
additional  powers  upon  i*ail\vay  companies  already  incorporated.  In 
event  of  no  opposition  beiug  otfered  by  parties  interested,  these  cer- 
tificates have  tlie  force  of  special  acts  (e). 

In  1807,  the  oflSce  of  Vice-President  of  the  Board  of  Trade  was 
abolished^  and  a  '*  parliamentary  secretary  "  substituted  (/). 

In  1873,  certain  powers  of  the  Board  of  Traie  over  working  agree- 
ments and  the  working  of  steam  vessels  by  railway  companies  were 
transferred  (for  five  years)  to  the  Railway  Commissioners  established 
by  ''The  Regulation  of  RaUways  Act,  1873"  (g). 

The  Railway  and  Canal  Traffic  Act.  1888,  51  &  52  Vict  c.  25, 
[greatly  adds  Jo  the  duties  of  the  Board  in  relation  to  railway 
companies,  Thus  the  "  appointed"  commissioners  under  that  act  are 
appointed  on  the  recommendation  of  the  president  (s.  3,  sub*s,  2), 
whose  concurrence  also  is  required  in  the  rules  which  the  Commis- 
sioners may  make  for  their  procedure  (s.  20),  and  the  Board  has 
power  to  order  the  expenses  of  bridges  and  other  works  to  be  sluired 
between  the  companies  and  local  authorities  (s,  16),  and  to  entertain 
complaints  of  unreasonahle  charges  for  goods  (s.  31)i  without  which 
conipiaints  having  been  made,  the  Commissioners  have  no  jurisdiction 
to  hear  appUcations  /Vo»^  the  puhlie  fur  through  rates  (s.  25). 

In  addition  to  these  comparatively  minor  duties,  the  Board  has 
the  completely  novel  duty,  of  which  it  is  impossible  to  exaggerate  the 
importance,  of  settling  tije  revised  classifications  and  schedules  of 
^maximumj-ates,  wbicli  it  is  the  duty  of  every  railway  company,  ca^al 
company,  and  railway  and  canal  company,  to  submit  to  the  Board 
under  s*  24  of  the  act.  In  case  of  default  on  the  part  of  a  company 
the  Board  may  prepare  classifications  of  their  own. 

The  section  is  dealt  with  in  Cb.  XII.,  sect.  4,  2)osL  The  supreme 
control  is  vested,  in  theot-r/  at  aufj  rate,  iu  Parliament  itself. 

We  will  now  consider  in  d<:;tail  the  powers  which  have  been 
entrusted  to,  or  are  now  exercised  by,  the  Board  of  Trade,  by  the 
general  statute  law,  without  reference  tu  any  powers  conferred  on  the 
Board  hy  any  special  railway  act,  such  powers  having  reference  only 


CominlBaionfUTi 
of  RetilwAyt, 


Ci'rtiflcfttps 
untlfir  AcU  of 


P&rliaiueiiUry 
wcretary. 


lUUtray  Com- 
iiifsiiione», 


CdJiid  Trmfflo 
Act,  1888. 


cnlii^n  of  FUtl 


rCMsaod  m  a  note  to  ihe  ji^<^oud  mid  sub- 

[iK'querjt  editions  of  tJib  work.     The  point 

miscii— tbnt  H  &  15  Vkt  c.  6i,  fnUa  to 

[revest  ill  tho  Board  of  Trade  tbo  power* 

ttsfrrrr  i1    hi   fho   i  rvn>iiiissioi\ej"9  of  wil- 


wnyg  by  9  k  l^i  Vict,  c*  lOfi, — appt^art  to 
be  utitt'iUible,  and  also  out  of  datt^. 

(e)  See  pout,  stsct^  2,  3. 

(/)  30  A:  31  Vict,  c.  73. 

iSf)  36  k  37  VkL  c.  48. 
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riknSS?*i/  ^^  ^^®  particular  railway.  Where  a  railway  act  provided  that  certain 
thtjuH^idiction.  expenscs  should  be  borae  by  sevei-al  companies  in  equitable  pro- 
portions, to  be  determined  in  case  of  difference  by  the  Board  of 
Trade,  it  was  held  by  the  Lords  Justices  that  the  Board  were  in  the 
position  of  judges,  and  not  mere  arbitrators,  and  that  a  bill  to  set 
aside  their  award  on  grounds  applicable  to  the  latter  supposition 
could  not  be  sustained  (A).  It  was  also  said  by  Lord  Justice  Turner, 
that  parties  bound  to  abide  by  the  decision  of  a  public  board  must 
abide  by  the  course  of  practice  which  that  board  is  in  the  habit  of 
adopting  (i). 

It  may  also  be  well  to  mention  in  this  place,  that  whenever  the 
Board  of  Trade  are  required  to  make  any  award  or  decide  any  dif- 
ference in  any  case  in  which  a  company  is  one  of  the  parties,  they 
may  appoint  an  arbitrator  to  act  for  them,  and  fix  his  remuneration. 
They  may  also  refer  matters  to  the  Railway  Commissionei-s  (k). 


Boanl  of  Trade 
iiiay  appoint 
arbitrator  to  act 
for  them. 


2,**Th*  Railwv 

ConpnnU* 

IHttcen  Art, 

18<H." 

27  ft  28  Vict, 
c.  130,  ■.  3. 


Working  agree* 
inent 


Saperflaons 
lands. 


Additional 
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CompanieH 
Clauses  Act. 


2.  Grant  of  CertitlcMea  under  "The  Railv.uy  Companies  Powers 
Act  of  18G4,''  ami  its  Amendivg  Acts  0/I868  and  1870. 

By  "  The  Railway  Companies  Powers  Act,  18G4/*  in  each  of  the 
following  cases,  namely, — 

I.  Where  a  railway  company  are  desirous  that  authority  should  be 
given  to  themselves  and  some  other  company  to  enter  into  an  agree- 
ment with  respect  to  all  or  any  of  the  matters  following,  namely, — 

The  maintenance  and  management  of  the  railways  of  the  agree- 
ing companies,  or  of  any  part  thereof : 
The  use  and  working  of  the  railways  or  railway : 
The  fixing  and  apportionment  of  tolls,  rates,  and  charges : 
The  joint  ownership,  maintenance,  management  and  use  of  a 
station   or   other   work,  or   the   separate   ownership,   &c.,  of 
several  parts  of  a  station  or  other  work. 

II.  Where  a  railway  company  are  desirous  of  obtaining  an  exten- 
sion of  the  time  limited  for  the  sale  by  them  of  superfluous  lands. 

III.  Where  a  railway  company  are  desirous  of  obtaining  authority 
to  raise  additional  capital ; — 

And  by  "  The  Regulation  of  Railways  Act,  1868  "  (I),  in  the  fol- 
lowing cases : — 

Where  a  company  desire  to  make  new  provisions  or  to  alter  any 
of  the  provisions  of  their  special  act  or  of  "  The  Companies 


(Ji)  Newry  and  EnniskilUn  li,    Co.   v. 
Uhter  Ji.  Co.,  8  De  G.,  M.  &  G.  481. 
(0  Ibid. 


{k)  31  &  32  Vict.  c.  119,  s.   30  et  seq.  ; 
37  k  38  Viot.  c.  40,  s.  6,  post,  vol.  II. 
(/)  31  &  32  Vict.  c.  119,  s.  38. 
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Clauses  Consolidation  Act^  184"5/'  willi  respect  to  all  or  any 
of  the  matters  following,  uaraelj  :— 

(a)  General  meetings  and  voting  by  shareholders : 

(b)  The  appointment,  number  and  rotation  of  directors  : 

(c)  The  powers  of  directors  : 

(d)  The  proceedings  and  liabilities  of  directors  : 

(e)  The  appointment  and  duties  of  auditors  ;^— 

In  any  such  case  the  company  may  apply  to  the  Board  of  Trade, 
for  a  certificate  under  '*The  Railway  Companies  Powers  Act,  1864" 
upon  complying  with  the  requisites  of  that  act  (m). 

The  principal  requisites  of  the  act  of  1804  (which  was  amended 
as  to  procedure  upon  opposition  to  the  certificate  by  "The  Railways 
Powers  and  Construction  Acts,  1H04,  Amendment  Act,  1870,"  3;J  &^ 
34  Vict.  c.  19)  are  as  follows ; — 

The  company  must  lodge  a  draft  of  the  certificate  as  proposed  by 
tbem  at  the  office  of  the  Board  of  Trade,  and  publish  notice  of  the 
application  according  to  the  "general  rules"  contained  in  the  third 
pait  of  the  schedule  to  the  act  (s,  4).  These  rules  mny  be  revised 
by  the  Board,  subject  to  the  veto  of  Parliament  (s.  35).  The  rules 
now  (1S88)  in  force  provide  that  notice  of  application  must  be 
published  in  such  local  newspapers  or  gazettes  as  the  case  may 
require,  in  the  months  of  June  or  November  (rule  3).  It  is  not 
obligatory  on  the  Board  to  grant  a  certificate  (s.  24). 

Any  railway  or  canal  company  desirous  uf  opposing  the  application, 
may  lodge  a  notice  of  opposition  at  the  oflicc  of  the  Board  of  Trade 
not  later  than  the  1st  of  August  or  the  1st  of  January  next  succeeding 
the  advertisement  of  application,  according  as  the  same  is  published 
in  June  or  November.  If  notice  of  opposition  be  lodged,  the  Board 
of  Trade  may  proceed  upon  the  application  or  not,  as  they  think  fit 
If  the  Board  proceed  upon  the  application,  they  settle  a  provisional 
certificate,  "and,  as  soon  as  they  conveniently  can  "  after  the  expi- 
ration of  seven  days  from  proof  of  publication  of  the  required  notices, 
procure  a  bill  to  be  introduced  into  Parliament  for  the  confirmation 
of  the  provisional  certificate  (Act  of  1870,  ss.  3,  4). 

If  the  certificate  be  unopposed,  a  draft  certificate  as  settled  by  the 
Board  of  Trade  is  to  be  laid  before  Parliament,  not  later  in  any  year 
than  the  1st  of  June  (Act  of  18C4,  s.  12).  If  Deither  house 
resolves  to  the  contrary  within  six  weeks,  the  certificate  is  published 
in  the  gazettes,  and  from  the  time  prescribed  therein,  not  being  prior 
to  publication,  has  the  operation  of  a  special  act  (ss.  14 — 17).  The 
Board  may  extend,  vary  or  revoke  a  certificate,  and  correct  errors 


qnifj;it4<ji  or  At't 


opp<>*itioii  to 

certitlcatDf  under 
amending  Act 
of  1970. 


How  e«rt1ftc«U 
»equimi  furoo  of 
■peelftlact. 


(m)  The  provUion  of  '*Tbe  Kegulation 
of  Rnihvrt3«  Act»  1868  "  (31  k  32  Vict  c, 
119,  s.  ^5fj  that  the  certtticate  must  (ir»C 


be  submitted  to  a  meeting  of  proprietors, 
was  repealed  by  '*Tho  Railway  Companieti 
Meetings  Act,  1869,"  32  Vict'c.  6. 
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^  cam^^^  therein  (ss.  28,  29).  And  they  must  submit  annual  reports  to  Farlia- 
Poutn Aet,i8C4.  ,nent  of  their  proceedings  under  the  act  (s.  36).  The  companies 
empowered  by  a  certificate  must,  under  a  penalty  of  201.  and  a 
continuing  penalty  of  5/.,  keep  a  copy  of  it  at  their  head  office  for 
public  sale :  (Sect.  31).  The  provisions  of  the  act,  and  likewise  of 
the  amending  act  of  1870  (33  &  34?  Vict.  c.  19),  will  be  found  at 
length  in  Vol.  II. 


8.  TJu  conttruc        3.  Grant  of  Certificates  under  "  The  Railivaya  Conatriiction 
Act,  ISM.  Facilities  Act,  1864,"  and  its  Amending  Act  of  1870. 


Application hy        By  "The  Railways  Constniction  Facilities  Act,  1864"  (27  &  28 
coDMsSTot^iuid.   Vict  c.  121),  where  all  landowners  and  other  parties  bene&cially 
^][^3  ^         interested  are  consenting  to  the  making  of  a  railway  or  the  execution 
of  a  work,  the  promoters  may  apply  to  the  Board  of  Trade  for  a  cer- 
tificate under  that  act.     Such  promoters,  and  all  parties  interested, 
may  enter  into  provisional  contracts  for  the  purchase  of  land,  and 
must  then  publish  notices  of  their  intended  application,  according  to 
the  genei-al  rules  under  the  act  (which  the  Board  of  Trade  have,  by 
8.  24,  power  to  alter).     They  must  also  deposit  maps,  plans,  sections 
and  books  of  reference,  and  an  estimate  of  the  expense  of  the  con- 
struction of  the  railway,  and  lodge  a  draft  of  the  proposed  certificate 
Boudnotboimd  '^^^^  *^®  Board  of  Trade,  according  to  the  same  rules.     It  is  not 
tojjnmtwrti-      obligatory  on  the  Board  of  Trade  to  grant  a  certificate.     And  any 
Sect.  52.  railway  or  canal  company  desirous  of  opposing  the  application  may 

lodge  notice  of  opposition  at  the  Board  of  Trade,  in  which  case  the 
proceedings  take  the  same  course  as  that  marked  out  by  "The 
Railways  (Powers  and  Construction)  Acts,  18()4,  Amendment  Act, 
1870"  (33  &  34  Vict.  c.  10),  in  the  case  of  an  application  for  a 
certificate  under  the  Powers  Act,  stated  above.  If  the  certificate  be 
unopposed,  the  proceedings  take  the  same  course  as  that  marked  out 
Deposit,  ami       bv  the  Powcrs  Act.     Before  the  certificate  is  issued,  the  promoters, 

repajruient  of  "^  ,  * 

depotit.  unless  they  already  possess  a  railway  open  for  public  traffic,  must 

deposit  not  less  than  8  per  cent,  on  the  estimated  expense  of  their 
railway  in  the  Bank  (Sect.  34).  This  deposit  is  to  be  repaid  to  them 
(1)  on  completion  of  the  railway  within  five  years  or  other  time 
prescribed  in  the  certificate;  (2)  on  proof  to  the  Board  of  Trade 
within  the  same  time  that  one-half  of  the  capital  of  the  company  is 
paid  up  and  expended  for  the  purposes  of  the  certificate  ;  (3)  on  the 
company  giving  a  bond  for  payment  of  the  deposit  to  the  Crown  in 
event  of  neither  the  railway  being  opened,  nor  the  proof  being  given 
as  above  (sect  40) ;  and  (4)  the  deposit  will,  by  order  of  the  Chancery 


Sects.  34,  40. 


SECT,  o.— AS  TO  DEVIATIONS  IK  ENGIKEEEINQ  WOEKS. 

Division  of  the  High  Coart  supplying  a  ca8U8  omissuaf  be  repaid  to 
the  promoters  iu  event  of  the  nicheiae  proving  abortive  by  reason  of 
the  riising  of  Parliatrient  before  the  bill  contirming  a  provisional  certi- 
ficate  can  be  passed  (n).  Seventeen  general  railway  acts,  with  neces- 
sary variations,  are  applied  to  the  railway  authorized  by  the  certificate ; 
(Suet.  51),  And  the  third  part  of  the  schedule  contains  a  scale  of  scAkoftoiif. 
maximum  tolls  and  charges  authorized  to  be  taken  :  (Sect.  40).  This  ^*'*^  *^' 
scale  is  of  considerable  importance,  being  the  first  attempt  made 
by  Parliament  to  reduce  railway  charges  to  a  general  system*  The 
Board  of  Trade,  however,  may  vary  the  tolls  in  the  certificate : 
(Sect.  50).  Each  certificate  is,  in  practice,  accompanied  by  a  schedule 
of  tolls,  and  it  is  understood  that  the  schedules  vary  considerably  from 
one  another,     See  the  acta  in  Yol.  II. 


4.  Authority  of  the  Board  of  Trade  over  Railways  of  illegal  Gauge, 

By  the  act  for  regulating  the  gauge  of  railways  (9  &  10  Vict. 
c*  57)  it  is  enacted,  that,  with  certain  exceptions,  four  feet  eight  inches 
and  a  half  in  England,  and  five  feet  three  inches  in  Ireland,  shall  be 
the  future  gauge  of  railways  for  the  conveyance  of  passengers. 

IF  any  railway  is  constructed  or  altered  contrary  to  that  act,  the 
company  are  liable  to  a  penalty  of  10/.  per  raile  per  day,  which  may 
be  recovered  under  the  provisions  of  "  The  Railways  Clauses  Act,  s<K-t.  7. 
1845*'  (o).  And,  besides  tliat  penalty,  the  railway  may  be  abated  by 
the  Board  of  Trade.  Certain  railways,  now  furniing  part  of  tbe 
Great  Western  Railway  system,  are  exempted  from  the  operation  of 
the  act  (p). 


A.  Am  to  Pnil' 
fiautfr. 


l>JtlOVlet<3.  57. 


5.  Autliorlft/  of  the  Board  of  Trade  to  sanction  Demationa  in 
eiimiUing  Engineering  Worka, 


b.  Am  «o  Ihtia* 
ttofu  in  Kngi- 


By  **The  Railways  Clauses  Act,  1845"  (sect  12),  the  Board  of  a.  c.  Art, ».  la. 
Trade  are  enabled  to  sanction  deviations  in  executing  engineering 
works  upon  railways,  in  certain  specifit^d  cases.     That  act,  as  we  have 
seen,  requires  that  the  railway  shall  be  kept  at  certain  levels,  unless 
the  consent  of  tbe  owners  of  adjoining  property,  or  of  two  justices, 


Owners  of  ■<!• 
jf>liiiii£  ]and<i 

Bonrdof  Tnwle 

A|{aiD«t 

flevlAtlQUf, 


(h)  Re   Widiun  R   Co.,  L,    K.,   15  Ei|. 

108  ;  42  L.  T..  Cli.  ^52. 

(o)  8  &  &  Vict,  a  20,  a.  UO,  post,  vol  IL 
{p}  TUe  Royal  Coiiiini&sion,   1867,   tc 

parted  thtt  the  mn tinned  exi«teDce  of  tli«? 


doiiblf  g^nge  iros  a  natiotiul  evil  ;  tiiirl 
suggestA  a  loan  of  puliUc  money  for  tinj 
|iiiriK>se  of  patting  an  end  to  it.  Et'port, 
p.  Ixxivi, 
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5.  A$  to  Devia- 
tions in  Kngi- 
nfiering  Work*. 


Board  of  Trade 
iiiay  authorize 
deviation!  by 
certiflcate. 

Sect.  14. 


Board  of  TmdA 
may  modify  con- 
Htriu'tion  of 
ruada,  bridges, 
Ac  where  strict 
compliance  with 
act  impossible  or 
inconvenient. 

8«et.6«. 


can  be  obtained  ;  but  in  all  such  cases  of  consent,  the  company  are 
required  to  give  public  notice  of  the  deviations,  and  the  owners  of 
lands  prejudicially  affected  may  apply  to  the  Board  of  Trade,  who 
may  decide  whether,  having  regard  to  the  interests  of  the  applicants, 
the  deviation  is  proper  to  be  made,  and  may,  by  certificate,  either 
disallow  the  deviation,  or  authorize  it. 

Sect.  14  forbids  companies  from  deviating  from  or  altering  the 
engineering  works,  as  described  in  the  parliamentary  section,  except 
within  certain  prescribed  limits ;  and  provides,  that  gradients  may  be 
diminished  to  any  extent,  and  increased,  in  the  case  of  an  inclination 
not  exceeding  one  in  a  hundred,  nor  more  than  ten  feet  per  mile,  in 
the  case  of  an  inclination  exceeding  one  in  a  hundred,  not  more  than 
three  feet  per  mile,  but  in  either  case  to  such  further  extent  as  shall 
be  certified  by  the  Board  of  Trade  to  be  consistent  with  public  safety 
and  not  prejudicial  to  the  public  interest;  and  in  like  manner  the 
radius  of  a  curve  may  be  diminished,  or  a  tunnel  substituted  for  an 
open  cutting,  if  such  alterations  be  authorized  by  a  certificate  from 
the  Board.  And  sect.  66,  after  reciting  that  exp3nse  might  fre- 
quently be  avoided,  and  public  convenience  promoted,  by  a  reference 
to  the  Board  of  Trade,  upon  the  construction  of  public  works  of  an 
engineering  nature  connected  with  the  railway,  where  a  strict  compli- 
ance with  that  act,  or  the  special  act,  might  be  impossible  or  incon- 
venient, and  without  adequate  advantage  to  the  public, — enacts,  that 
if  any  difference  in  regard  to  the  construction,  alteration,  or  restoration 
of  any  road,  or  bridge,  or  other  public  work  of  an  engineering  nature, 
should  arise  between  the  company  and  any  trustees,  &c.,  or  other 
persons,  either  party,  after  giving  notice  to  the  other,  may  apply  to 
the  Board  of  Trade  to  decide  on  the  proper  manner  of  constructing, 
&c.,  such  work.  The  Board  may  then,  if  they  think  fit,  decide  the 
same  accordingly,  and  authorize,  by  certificate,  any  arrangement  or 
mode  of  construction,  in  regard  to  such  work,  which  shall  appear  to 
them  either  to  be  in  substantial  compliance  with  the  provisions  of  the 
Railways  Clauses  Act  and  the  special  act,  or  to  be  calculated  to  afford 
equal  or  greater  accommodation  to  the  public ;  but  no  such  certificate 
can  be  granted,  unless  the  Board  are  satisfied  that  existing  private 
rights  or  interests  will  not  be  injuriously  atiected  thereby. 

Part  1.  of  the  Railways  Clauses  Act,  1863,  also,  as  we  have 
seen  (5),  gives  further  authority  to  the  Board  of  Trade  to  sanction 
alterations  in  engineering  works,  and  deviation  from  the  line  of  any 
arch,  tunnel,  or  viaduct. 


{q)  Ante,   p.  356.      See  also    **The  Railways    Constniction   Facilities  Act,  ISCi," 
27  &  28  Vict.  c.  121,  vol.  II. 


SECT.  6. — PROTECTIOX  OF  NAVIGATION, 
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C),  Protei:tion  of  Kav*(jaliotL 

Part  I.  of  the  Railways  Clauses  Act^  1863,  also  coDtaiiis  various 
provisions  giving  authority  to  the  Boiird  of  TraJe  to  require  certain 
thingii  to  be  done  for  the  protection  of  navigation. 

Thus,  where  a  company  is  authorized  by  the  special  act  to  con- 
struct, alter  or  extend  any  v/ork  on,  in,  over,  through  or  across  tidal 
lands  or  a  tidal  water,  the  company  must  (under  a  penal t)'  of  20/.  a 
night),  on  or  near  the  work  during  the  whole  time  of  construction, 
&;c.»  exhibit  and  keep  burning,  every  night,  such  lights  as  the  Board 
of  Trade  requires  or  approves  ;  and  must  also,  under  a  similar  penalty, 
maintain  similar  lights  for  the  guidance  of  ships  on  or  near  the  work 
when  it  is  completed. 

And  where  the  company  is  authorized  to  construct  a  bridge  over  a 
navigable  tidal  water,  and  the  speci.il  act  does  not  make  express 
provision  respecting  the  spans  of  the  bridge,  the  company  must 
construct  the  bridge  with  spans  of  such  headway  and  waterway,  and 
with  such  opening  spaus  (if  any),  and  according  to  such  plan,  as  the 
Bi  vrd  of  Trade  directs  or  approves.  Where  the  bridge  u  constructed 
with  an  opening  span,  the  company  must  abide  by  such  regulations, 

[  OS  to  the  user  of  the  bridge,  as  may  be  made  by  the  Board  under  a 

'peaaUy  not  exceeding  201, 

And  where  the  railway  cuts  off  access  between  the  land  and  a  tidal 

Ivater  or  tidal  lands,  the  company  must,  during  the  construction  of 

'the  railway  and  from  time  to  time  thereafter,  make/ main  tain,  and 
keep  open    for  public  use  and  free  of  toll  all   such   f<jotways  and 

[  carriage-ways  over,  under  or  across  the  railway,  or  ou  a  level  there- 
with, as  the  Board  of  Trade  directs  or  appnives  (siubject  to  certain 
provisos).  Wliere  the  footway  or  carriage-way  is  ma^le  across  the 
railway  ou  the  level,  the  manner  of  nmking  and  watching  the  level 
crosiiing  is  subject  to  the  approval  of  the  Board  of  Trade. 

Where  a  company  is  authorized  to  construct  a  railway  skirting  a 
public  navigable  tidal  river  or  channel,  the  company  must  not  make 

tany  deviation  of  the  railway  from  the  continuous  centre  line  thereof 
marked  on  the  plan  deposited  by  them  at  the  Board  of  Trade,  even 
witliiu  the  limits  of  deviation  shown  ou  that  plan,  in  such  manner  as 
to  diminish  the  navigable  space,  without  the  previous  consent  of  the 
Board,  or  u the r wise  t him  in  such  manner  as  is  expressly  authorized  by 
the  Board.  If  any  deviation  is  made  in  contravention  of  this  section, 
the  Board  may  abate  and  remove  the  work  in  the  construction 
whereof  the  deviation  is  made,  and  restore  the  site  to  its  former  con- 
dition, at  the  expense  of  the  company.  The  amount  of  the  expense 
becomes  a  debt  due  to  the  Crown,  and  recoverable  accordingly,  or  it 


6.   Pfutrcfi  n  of 
SafifigalUtn. 

R,  C.  Aet,  18<». 


L(glit«onw.rka 
S0ct.  13. 


CoTifltnii^tluti  of 


V6VT  «f  Url*lg*i» 
Sect  15. 


A(Jeetil  tn  t)|« 

Mcrosa  tU«  tniU 
way. 

Sect.  16. 


D<9ViAtian  nf  lltir 
skirting  river. 
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^.vl.Vwi^i*  ^  ^^^^y  ^  recovered  in  the  same  niauuer  as  a  penalty  is  recoverable. 
Aiiiii«w»iii«»r  Similarly,  if  a  work  constructed  over  tidal  lands  or  a  tidal  water  is 
5!t?iiuilT*urttS  abandoned  or  suffered  to  fall  into  decay,  the  Board  of  Trade  may 
it^«i.  Id.  almto  the   work,  and  restore   the  site  to   its   former  condition,  at 

the  expense  of  the  company. 
Hurv«»y  i»f  wt»rk«       If  at  any  time  the  Board  of  Trade  deems  it  expedient,  for  the 
iLot  19,  purposes  either  of  the  special  act  or  of  that  part  (Part  I.)  of  the 

Railways  Clauses  Act,  1863,  which  relates  to  the  construction  of  a 
railway,  to  order  a  survey  of  a  work  constructed  by  the  company  over 
tidal  lands  or  tidal  water,  or  of  the  intended  site  of  any  such  work 
the  company  must  defray  the  expense  of  the  survey. 


7.  iHtpertioH  ht-  .  7.  Inspection  of  Paaseiujer  Rail^vtiy  befoi^e  opening, 

5  A  tf  vut.  c.  M.       No  railway,  or  any  portion  of  a  railway,  can  be  opened  for  the 
rintnutiee.        public  Conveyance  of  passengers,  until  one  month  after  notice  of  the 
intention  of  opening  it  has  been  given  to  the  Board  of  Trade  by  the 
company,  and  until  ten  days  after  notice  has  also  been  given  of  the 
time  when  the  railway  will  be,  in  the  opinion  of  the  company,  suflB- 
ciently  completed  for  the  safe  conveyance  of  passengers,  and  ready  for 
Bcoond  nouoe.     inspection  (r).     Upon  receipt  of  this  latter  notice  the  Board  of  Trade 
appoint  an  engineer  officer  to  inspect  the  line  in  question  (s) ;  and 
give  notice  to  that  effect  to  the  railway  company.     This  officer  may 
enter  upon  and  examine  the  railway  and  works  {t)  ;  and  if  any  person 
PiMitiwnemeiitof  wilfully  obstructs  him  a  justice  may  fine  the  offender  10/.  (u).     If 
jjectfl.  that  officer  reports  that  the  opening  would  be  attended  with  danger 

to  the  public,  the  Board  of  Trade  may,  from  time  to  time,  order  the 
company  to  postpone  the  opening,  for  any  period  not  exceeding 
one  month  at  a  time,  until  it  appears  that  the  opening  may  take 
place  without  danger  to  the  public:  but  such  order  is  not  bind- 
ing on  the  company,  unless  a  copy  of  the  report  of  the  officer  be 
delivered  to  the  company  with  the  order  (x).  If  any  company  open 
a  railway  without  giving  the  before-mentioned  notices  (y),  or  in 
contravention  of  the  order  of  the  Board  of  Trade  (y),  they  are  liable 
to  a  penalty  of  201,  for  every  day  during  which  the  railway  so 
continues  open. 
Oneniugof  By  the  Regulation  of  Railways  Act,  1871,  the  foregoing  provisions 

R.B.*Act,i87i.    extend  to  the  opening  of  any  additional  line,  deviation  line,  station, 

(r)  6  &  6  Vict.  c.  65,  8.  4.  («)  3  &  4  Vict.  c.  97,  s.  6. 

(«)  3  &  4  Vict.  c.  97,  8.  5  ;  7  &  8  Vict.  (jr)  5  &  6  Vict.  c.  5.5,  p.  6,  vol.  II. 

c.  85,  8.  15.  (y)  6  &  6  Vict.  c.  55,  s.  5. 
(0  Ibid. 


SECT.   7*— IXSPECTION   BEFORE  OPE^aXG. 


415 


jmiction  ur  level  orossiujiT  directly  connected  with  a  passenger  railsvay; 
tiut  the  Board  of  Trade  may  dispense  with  tlie  required  notice  so  far 
as  regards  such  works  (z).  And  by  the  Railway  Regulation  Act, 
1873,  where  the  inspecting  officer  has  reported  against  the  opening, 
and  the  Board  has  postponed  the  opening  once,  the  Board  may  direct  Furthennonfiiiy 
further  monthly  postponements  without  going  to  the  expense  of  r^J'^^^'^t^Ji^^^'^'^ 
directing  further  inspections  until  it  appear  that  the  requisitions  of  n.  e.  Act/i873. 
the  inspecting  officer  with  reference  to  the  safety  of  the  puhlic  have 
been  complied  with,  or  the  Board  be  otherwise  satisfied  that  the  rail- 
way can  be  opened  with  safety  (a).  Although  the  Board  may  have 
sanctioned  the  opening  of  one  line  of  railway,  they  have  authority  to 
prohihit  the  use  of  an  additional  line  of  rails  subsequently  laid  down 
upon  the  same  railway  (&)  i  and  the  consent  of  the  Board  is  not  by 
any  means  dispensed  with  by  tlie  fact  that  the  additional  line  mani- 
festly conduces  to  the  greater  safety  of  the  public.  In  a  case  heard 
after  1871,  junctions  were  made  in  1863  between  the  main  line  of  a 
railway  and  two  branch  lines  on  opposite  sides  of  the  main  line,  so 
tliat  trains  coming  from  one  of  the  branch  lines  ran  for  some  distance 
along  the  main  line,  and  then  passed  on  to  the  other  branch  line. 
Some  years  afterwards  the  company  laid  down  on  their  own  land  a 
new  line  parallel  to  their  main  line  for  about  a  mile,  and  substituted 
for  one  of  the  original  junctions  a  new  junction,  so  as  to  form  between 
the  two  branch  lines  a  level  crossing  over  the  main  line,  and  the  com- 
pany also  made  two  new  stations  on  this  new  line.  It  was  held  by 
James,  L.  J.,  that  tlie  new  line  could  not  be  opened  without  the 
previous  sanction  of  the  Board  of  Trade  (c). 

It  lias  been  held  that  the  Board  of  Trade  has  an  absolute  discretion  Absolute  dii»cre. 

Unii  nf  Board  or 

to  postpone  the  opening  of  a  railway  upon  the  report  of  their  in-  ^^'1""^''*?"'"^' 
spector.  In  AUorney-General  v.  Grmt  Western  and  Midland  »*^"""* 
Railway  Cinnpanus  {//),  the  defendant  companies  had  constructed  a 
«hort  passenger  branch  line  (called  the  CI  if  tun  Extension  Railway), 
the  opening  of  which  the  Board  of  Trade  directed  to  be  postponed 
upon  the  report  of  the  inspector  {e)  that  the  opening  would  be  dan- 
gerous to  the  public  unless  a  station  were  erected  at  the  point  of 
junction  with  the  line  of  the  Bristol  Port  Company  (over  which  the 
defendant  companies  had  running  powers),  or  an  existing  station  on 
that  lino,  about  a  quarter  of  a  mile  from  the  point  of  junction,  were 
enlarged.     The  company  deeming  the  order  of  postponement  not  to  be 


(i)  84  k  35  Vift.  c.  71,  ».  5, 

{a)  m  k  37  Vict.  c.  76,  s.  «. 

(//)  Attuntry-fJtneml  v.  Oxford  and 
IVoh'trJmtfiptoii  R.  Co,,  2  W.  R.'  330. 

(c)  jiUornrf/'Gaitral  v.  O.  }r.  R.  Co., 
L.  R.,  7  CL  767,  affirming  Wickcni,  V.-C, 
ib.  770,  nolo, 

{d)  L.  11.,  4  Ch.  D,  736  j  46  L.  J.,  Ch. 


192  ;  85  L.  T.  302.  921  ;  25  W.  R  830, 
1015 -C.  A, 

(<r)  The  conclu^ling  wonia  of  this  report 
were,  **  that  tho  opening  .  .  .  canDot  be 
unctioned  witliout  danger  to  the  public 
tiling  tlie  flame,  by  reamn  of  the  xnctyinpkU* 
tiCM  of  the  wofksj* 
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Jbrt  OjteHing, 


within  the  powers  of  5  &  6  Vict  c.  55,  a  6,  gave  notice  to  the  Board 
that  they  would  disobey  the  order  unless  an  injunction  were  obtained 
to  restrain  them  from  opening.  Jessel,  M.  R,  granted  such  an  injunc- 
tion, being  of  opinion  that  the  only  statutory  preliminary  of  an 
inspector's  report  as  to  "  incompleteness  of  the  works  " — which  term 
would  include  the  want  of  a  station — having  been  complied  with,  he 
had  no  jurisdiction  to  inquire  into  the  reasonableness,  either  of  the 
inspector's  report,  or  of  the  action  of  the  Board  of  Trade  thereon,  and 
this  decision  was  affirmed  by  the  Court  of  Appeal. 

For  Circulars,  &c.,  of  the  Board  of  Trade  under  the  above  Acts,  see 
Vol.  II. 


8.  SvjteHntrmf- 
tnce  t{f  lyorks 
oJfUr  oprnlng. 

Two  cnmpAiiiM 
bftvlng  cumiuun 
tsnniDat, 
or  nils. 

6  ft  6  Vlot  e.  66, 
1.  JL 


jQuetloiM. 

ft  ft  4  Vict.  e.  97, 

M.  18, 10. 


Branch  lines. 

6  ft  0  Vict  c.  65, 
■.12. 


8.  Suite nntendeiice  of  Works  of  Railway  after  opening. 

As  to  the  superintendence  of  railways  when  constructed,  if  the 
railways  of  two  or  more  companies  have  a  common  terminus,  or  a 
portion  of  the  same  lino  of  rails  in  common,  or  form  separate  portions 
of  one  continued  line  of  communication,  and  cannot  agree  upon 
arrangements  for  conducting  their  joint  traffic  with  safety  to  the 
public,  the  Board  of  Trade  may,  upon  the  application  of  either  of  the 
parties,  decide  the  questions  in  dispute,  so  far  as  relate  to  the  safety 
of  the  public,  and  may  also  determine  by  whom  the  expenses  attend- 
ing on  the  arrangements  shall  be  borne.  So,  where  railway  compa- 
nies are  bound  by  their  special  acts  to  make,  at  the  expense  of 
adjoining  owners,  openings  in  their  lines  for  effecting  communications 
with  branch  railways,  and  any  difference  arises  between  the  company 
and  the  owners  as  to  the  proper  places  for  making  such  communica- 
tions, the  Board  of  Trade  may  determine  the  difference  in  a  manner 
binding  on  all  parties  (/).  A  clause  in  a  subsequent  statute  (which  is 
only  applicable  to  passenger  railways  (f/)), — after  reciting  that  powers 
of  laying  down  branch  lines  opening  into  main  lines  and  of  passing 
along  the  main  lines,  and  also  powers  to  form  roads  or  railways  across 
existing  railways  on  a  level,  had  been  given  by  various  special  acts  to 
adjoining  owners — enacts,  that  if  it  appear  to  the  Board  of  Trade 
that  such  powers  cannot  be  so  exercised,  without  seriously  endanger- 
ing the  public  safety,  and  that  an  arrangement  may  be  made,  with  a 
due  regard  to  existing  rights  of  propeity,  the  Board  may  order  that 


(/)  The  jiiiisiHctiou  in  this  matter, 
giveu  by  special  acts  oF  early  date  to  jus- 
ticcs  of  the  iM?acc,  is  taken  away  by  sect. 
19.  See  also  26  &  27  Vict.  c.  92,  s.  9, 
which  authorizes  the  Board  of  Trade  to  ap- 
point a  referee  in  disputes  about  junctions. 


(g)  No  railway  is  considered  a  passenger 
niilway  within  this  clause,  if  two-thirds  of 
its  gross  annual  revenue  is  derived  from 
the  carriage  of  coals,  iron,  stone  or  other 
metals  or  minerals.  See  5  k  G  Vict.  c.  55, 
s.  12. 
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such  power  shall  only  be  exercised  subject  to  such  conditions  as  they 
shall  direct* 

In  all  cases  where  railways  cross  roads  on  the  level,  and  the  com- 
pany are  willing  at  their  own  expense  to  carry  the  road  over  or  under 
their  railway  by  a  bridge,  the  Board  of  Trade  are  empowered ,  on  the 
apfilicidion  ofihecoviiHiny,  and  after  hearing  the  parties  interested, 
if  it  ?^hall  appear  that  the  level  crossing  endangers  the  jiublic  j^ufety, 
and  that  tlie  proposal  of  the  company  does  nut  violate  existing  rights 
or  interests  without  adequate  compensation,  to  give  the  company 
authority  to  build  a  bridge,  or  make  such  other  arrangements  as  the 
nature  of  the  case  shall  require. 

Where  the  company  is  authorized  l>y  a  special  act  passed  after  the 
Railway  Clauses  Act,  1863,  and  incorporating  the  first  part  of  tlmt 
act,  to  carry  the  railway  across  a  turnpike  road  or  public  carriage 
roatl  on  a  level,  it  is  provided  by  s.  6  of  the  Railway  Clauses  Act,  180-3» 
**for  the  greater  convenience  and  security  nf  the  pidilic,"  tliat  the 
company  shall  erect  a  lodge  and  keep  a  proper  person  to  watch  at  the 
crossing,  and  shall  be  subject  to  such  regulations  with  regard  to  the 
crossing,  or  the  speed  at  which  trains  may  pass,  as  may  from  time  to 
time  be  made  by  the  Board  of  Trade,  under  heavy  penalties  (26  *l  27 
Vict  c.  1>2,  8.  6).  The  Board  of  Trade  may  also  at  any  time,  if  it 
appeal's  to  tliem  necese<ary  fur  the  public  safety,  require  a  bridge  to 
be  substituted  for  a  level  crossing,  and  power  is  given  to  the  company 
to  t^ke  aHditioual  land  for  that  purpose :  (Sects.  7,  8.) 

And  where  a  railway  cuts  oft*  access  between  the  land  and  a  tiJal 
water  or  tidal  lands,  the  company  are  bound  to  make  and  maintain, 
free  of  toll  to  all  persons  at  all  times,  such  foot -ways,  antl  carriage- 
ways under»  over  or  across  the  railways,  or  on  a  level  therewith,  as 
the  Board  of  Trade  directs  or  approves  :  (Sect.  16.) 

The  control  of  certain  gates  placed  upon  railways  is  also  entrusted 
to  the  Board  of  Trade.  Before  .>  &  fl  Vict  c.  55,  railway  companies 
were,  in  some  cases,  compelled,  by  their  special  acts,  to  keep  gates  at 
level  crossings  closed  across  their  railways  ;  but  that  statute  directs, 
that,  in  all  such  cases,  the  gates  are  to  be  kept  closed  across  the  road, 
in  lieu  of  across  the  railway  ;  but  it  is  provided,  that  the  Board  of 
Trade  may,  in  sj>ecial  cases,  order  that  they  should  be  kept  closed 
across  the  railway,  instead  of  across  the  road.  And  by  sect.  47  of 
the  Railways  Clauses  Act,  1845,  similar  powei-s,  with  regard  tt^  all 
gates  across  such  roads,  are  given  to  the  Board  of  Trarle*  And,  by 
the  same  act,  trains  may  not  cross  a  turnpike  road  on  a  level,  adjoin- 
ing any  station,  at  a  greater  speed  than  4  miles  an  hour ;  and  the 
company  are  made  subject  to  all  sucli  regulations  as  to  such  crossings 
as  may  be  made  by  the  Board  of  Trade  (8  &  9  Vict.  c.  20,  s.  48)1 
So,  the  Board  may  require  the  company  to  mfUce  a  screen,  or  other 

H.— VOL.  K  E  K 


Level  crusaiiigM 
Sect.  I 


R.  C.  Art,  I8(»,n 

Li^dg*  hi  polot 
of  cmajsing. 


Bo»ril  or  Trade 
limy  req>iire  ti 


Acccmt  to  Khon 
iin<ler  or  Acruta 
the  rnUvruy. 


On  ten. 


r,  k  r,  Viri  c 


B,  C.  Acl,  •>  47. 

S)H«<I. 

ikri.  Aii, 


8<Trccft«. 
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^iSqTSSSJf    works,  on  the  side  of  roads  adjoining  a  railway,  to  prevent  horses  from 
^^*"^-     being  frightened  :  (Sects.  63,  64.) 

ingSaidSto^""  ^^®  Board  of  Trade  are  also  enabled,  in  certain  specified  cases, 
repair  aoeidenti,  ^  authorize  Companies  to  tike  possession  of  lands  adjoining  to 
5  A  6  viot.  c.       railways. 

Thus,  the  Board  may  empower  a  company,  in  case  of  an  accident 
or  slip  happening,  or  being  apprehended,  to  any  cutting,  embank- 
ment^ or  other  work,  to  enter  upon  lands  adjoining  the  railway,  to 
repair  or  prevent  the  accident,  and  to  do  any  necessary  works.     In 
cases  of  necessity,  the  company  may  enter  and  execute  the  works, 
without  previous  sanction,  the  company  taking  care,  within  48  hours 
after  such  an  entry,  to  report  to  the  Board  the  nature  of  the  accident, 
and  the  works  necessary.     But  these  powers  cease,  if  the  Board,  after 
considering  the  report,  certify  that  they  are  not  necessary  for  the 
public  safety ;   and   no  land  may  Ixj   taken  permanently  for  such 
works,  without  a  certificate  from  the  Board  of  Tmde. 
fuvivid  of  com.        So,   in  cases   where   the   compulsory  powers   of  purchasing  and 
aSdJSoT^iumis    ^^^^^^S  lauds  havc  expired,  if  the  Board  of  Trade  certify  that  the 
Sect.  ifl.  public  safety  requires  additional  land  to  be  taken, "  for  the  purpose 

of  giving  increased  width  to  the  embankments,  and  inclination  to 
the  slopes  of  railways,  or  for  making  approaches  to  bridges  or  arch- 
ways, or  for  doing  such  works  for  the  repair  or  prevention  of  acci- 
dents as  are  hereinbefore  described,"  the  compulsory  powers  of 
taking  land,  which  may  be  contained  in  the  act  of  the  company, 
revive,  so  far  as  regards  the  portions  of  land  mentioned  in  the 
certificate, 
luiiway  It  may  be  added  here,  that  the  Board  of  Trade  have  power  under 

the  Regulation  of  Railways  Act,  1868,  s.  20,  to  exempt  mil  way 
companies  from  the  obligation  to  provide  smoking  carriages ;  and 
that  by  sect.  22  of  the  same  act,  it  is  for  the  Board  of  Trade  to 
approve  the  means  of  communication  between  passengers  and  the 
servants  of  the  companies  which  are  required  to  be  provided  under 
that  section. 


carrUges. 


».  Byeiaws.  9,  AuthoAty  of  the  Board  of  Trad^  to  sanction  Bye-laws. 

The  jurisdiction  of  the  Board  of  Trade  over  bye-laws  depends 
chiefly  upon  certain  enactments  contained  in  3  &  4  Vict.  c.  97,  which, 
after  reciting  that  companies  were  or  might  be  authorized  to  make 
bye-laws,  and  impose  penalties  "  upon  persons  other  than  servants  of 
the  company,'*  and  after  providing  for  bye-laws  made  before  the 
passing  of  that  act  (a.d.   1840),  enacts  as  to   future  bye-laws,  that 
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no  "such"  bye-law,  order,  rule  or  re^ilation  atioiiUing  any  existing 
bye- law,  shall  have  any  force,  until  two  months  after  a  copy  of  such 
\  bye-law  shall  have  been  laid  before  the  Board,  unless  tlie  Board  shall 
before  sucli  period  tiigntly  their  approbation  thereof. 

The  Board  are  also  authorized,  at  any  time  either  before  or  after  oitftiiowtnceof 
any  bye-!aw,  &c,  laid  before  them  shall  liave  come  into  operation,  to  sA4Vict.  c. 
notify  to  the  company  their  disallowance  thereof,  and,  in  certain  cases,  ^*'  *'  ^^ 
the  time  at  which  it  shall  cease  to  be  in  force  ;  and  no  bye-law,  kc. 
l»o  disallowed  has  any  force  (3  &  4  Vict.  c.  97,  h.  9)  (A).     It  was  after- 
wards provided  by  the  Companies  Clauses  Act,  1845,  8  &  9  Vict 
c,  16,  ss.  124,  125,  that  companies  might  make  bye-laws  "  for  regu- 
lating  the  conduct  of  the  servants  of  the  company/*   and    impose 
enable  penalties   for  the  breach  of  them  :  and  by  the  Railways 
[Clauses  Act,  1845,  8  &  9  Vict  l\  20,  ss.  108,  109,  that  companies 
might,  '* subject  to  the  provisions  of*'  3  &  4  Vict.  c.  97,  make  bye- 
laws  **  for  better  enforcing  the  observance  of  all  regulations  made 
(inter  alia)  generally  for  regulating  the  travelling  upon  or  using  and 
working  the  railway/' 

It  may  be  collected  from  the  foregoing  enactments  (although  they 
are  not  very  clearly  cxpresseJ),  that  the  power  to  make  bye-laws, 
upon  persons  other  tlian  officers  and  scn^ants,  is  still  in  theory  pre- 
served to  railway  companies,  as  it  existed  before  the  statute,  subject 
to  the  control  of  the  Board  of  Trade.  But  it  seems  that  the  Board  Dre4ajf.tito 
of  Trade  have  no  jurisdiction  over  bye  daws  regulating  the  conduct 
of  the  servants  of  the  company.  The  words  of  the  l()8th  and  109th 
seetions  of  the  Railway  Clauses  Act  are  no  doubt  wide,  and  gram- 
matically include  the  servants  of  the  company  ;  but  the  109th  section 
must  be  taken  tu  incorporate  the  8th  section  of  3  &  4  Vict.  c.  *J7, 
and  that  latter  section  by  the  use  of  the  word  **such"  must  be  taken 
expressly  to  exclude  the  servants  of  the  company  from  its  general 
operation.  The  Companies  Clauses  Act  does  not  seem  to  aflfect  the 
legal  point.  By  sect.  124,  bye-laws  as  to  servants  are  not  to  be 
repugnant  to  the  provisions  of  the  "special  act,*'  and  as  the  Riiilways 
Clauses  Act  must  be  taken  to  be  part  of  each  special  railway  act,  it 
is  the  Railways  Clauses  Act,  not  the  Companies  Clauses  Act,  which 
governs  the  question.  And  since  the  Railways  Clauses  Act  leaves 
bye-laws  as  to  servants  unaflected,  the  companies  may  make  such 
bye-laws  uuder  either  act,  as  they  think  proper. 

The  Board  of  Trad**  have  framed  three  model  codes  of  bye-laws  DyeianrMfor 
for  English,  Scotch  and  Irish  railways  respectively,  to  which  all  the  truvdUug. 
companies  have  assented.     Tlie   three  codes  are  very  nearly  alike. 


(A)  Some  special  acts  of  etrly  date  coii- 
toined  provisions  requiring  the  ftpproval  of 


bye-laws  t)T  justices,  but  these  ijr«nision» 
sre  repealed  %  3  ft  4  Vict.  c.  97,  9.  10. 


420 


CHAP.   X. — JURISDICTION   OF   BOARD   OF  TRADE. 


0.  Bj/t'iawi, 


Explosive!. 


the  only  important  diflfereuce  being  that  the  Irish  code  contains 
a  bye-law  against  gambling  which  is  not  to  be  found  either  in  the 
English  or  Scotch  code.  Companies  coming  into  existence  after 
the  model  codes  were  formed,  may  frame  bye-laws  of  their  own ; 
but  as  they  have  no  force  unless  sanctioned  by  the  Board  of  Trade, 
that  Board  has  practically  the  power  of  compelling  these  companies 
also  to  adopt  the  model  codes.  The  English  code  is  set  out  at  length 
in  a  subsequent  chapter  (/). 

The  Board  of  Trade  also  sanctions  bye-laws  regulating  the  carriage 
of  gunpowder  and  other  explosive  substances,  under  the  Explosives 
Act,  1875,  38  Vict.  c.  17,  s.  32  (A). 


^^unua£l!l^i'  ^^'  -^^'''''^^''^V  ^/^/'^  Board  of  Trade  to  originoie  Prosecutions,  and 
"      "  other  Legal  Proceedhif/M. 

The  Boai-d  of  Trade  were  authorized  by  a  statute  passed  in 
1840  {I)  to  take  certain  steps  to  compel  railway  companies  to  comply 
with  the  provisions  contained  in  their  special  acts  of  Parliament ;  but 
that  statute  was  superseded  in  1844  by  a  more  extensive  measure. 

Whenever  it  appears  to  the  Board  of  Trade  that  any  of  the  pro- 
visions of  the  special  acts,  or  of  any  general  act  relating  to  railways, 
have  not  been  complied  with  by  a  company,  or  its  officers,  or  that  a 
company  has  acted  or  is  acting  in  a  manner  unauthorized  by  statute 
relating  to  the  railway,  or  in  excess  of  the  powers  of  such  acts,  and  it 
also  appears  to  the  Board  that  it  would  be  for  the  public  advantage 
that  the  company  shall  be  restrained  from  so  acting,  the  Board 
"  shall  certify  the  same "  to  the  Attorney-General ;  and  thereupon 
the  Attorney- General  "shall,'*  in  case  the  default  consist  of  non- 
compliance with  the  acts,  proceed  to  recover  penalties  or  forfeitures, 
or  otherwise  to  enforce  the  due  performance  of  the  acts.  In  case  the 
default  consist  in  the  commission  of  some  act  auauthorized  by  law, 
the  proceeding  must  be  to  obtain  an  injunction  to  restrain  the 
company  from  acting  in  such  illegal  manner,  or  to  give  such  other 
relief  as  the  nature  of  the  case  may  recjuire.  But  it  is  provided, 
first,  that  no  certificate  be  given  until  21  days  after  the  Board  has 
given  notice  to  the  company  of  their  intention  to  give  it ;  secondly, 
that  no  legal  proceedings  be  commenced,  except  upon  certificate, 
and  within  one  year  after  offence  committed. 


If  railwiiy  com- 
IMiiiies  contra- 
vene  Btatuteti. 
Bowrd  of  Trade 
toearUry  the 
aaine  to  the 
Attorney- 
Uenenl,  who 
shall  pnxieed 
againat  them. 

7  4  8  Vict  c. 
86,  i.  17. 


21  dayM'  notice 
to  company. 

Sect.  18. 

Limitation. 


(i)  See  post.  Chap.  XII.,  Sort.  16.  ^'Rogu- 
lations  as  to  Bye-lawH. "  It  must  be  borne 
in  mind  that  in  theory  it  is  the  companies, 
and  not  the  Board  of  Trade,  who  have  the 


|M>wer  of  making  l>ve-lnws. 

{k)  Sec  Chap.  XVl.,  Sect.  5,  post. 
(/)  By  8  &  4  Vict.  c.  97,  s.  11. 


SECT.  11. — RETURNS  AS  TO   TOLLS,   ETtf: 


Apiilicalioii  to 
Ilallwrv  jind 
Crtnfll  Trnfllc 
Conimltsioii. 


I 
I 

I 


The  Attorney -General  is  bound  to  tict  un  receiving  tlje  certificate 
of  the  Board  of  Trade  (?h),  and  the  Court  wUl  not  inquire  into  the 
reasons  for  which  the  certiticate  was  given  (nX 

The  Board  of  Trade  may  also,  upon  a  certificate  of  the  Board 
alleging  a  violation  of  sect  2  of  the  Railway  atid  Canal  Traffic  Act, 
1854  (</) — ^or,  of  sect.  16  of  the  Regulation  of  Railways  Act.  I8i>8(p), 
— or,  of  any  part  of  the  Regulation  of  Raihvays  Act,  187»1  (q),  appoint  r.  r.  Act,  ibts, 
"  any  pei'son"  whether  personally  aggrieved  or  not»  to  apply  tn  tlie 
Railway  and  Canal  Traffic  Commission  for  redress  (/),  Clianibers  of 
Agriculture^  and  similar  associations,  have  no  loca,^  sttaKfi  liefore 
the  Railway  and  Canal  Traffic  Commi>iisioo,  without  previously 
obtaining  a  certificate  from  tlie  Board  that  they  are  iu  the  opinion 
of  the  Board  proper  bodies  to  complain  (s)*  No  member  of  the  public 
may  apply  for  a  through  rate  without  having  previously  complained 
to  and  obtained  a  healing  from  the  Board  (t) ;  and  the  Board  ha-s  a 
general^  but  rather  vague  power,  of  entertaining  complaints  by  any 
person^  or  by  any  borough  council,  or  similarly  representative  body, 
that  a  railway  company  is  charging  him  an  untair  or  unreasonable 
rate  of  charge,  or  Ls  in  any  other  respect  treating  him  iu  an  oppres- 
sive or  unreasonable  manner,  whereupon  tlie  Board,  if  they  think 
there  is  reasonable  ground  for  the  complaint,  may  call  upon  tlie 
company  for  an  explanation,  and  endeavour  to  settle  amicably  the 
differences  which  have  arisen  (it). 

A  particular  powder,  given  by  the  3rd  section  of  the  Railway  and 
Canal  Traffic  Act,  18-54,  of  procuring  the  Attorn ey-Oeueral  to  take 
proceedings  under  that  act,  although  not  extinguished,  would  seem  to 
be  rendered  unnecessary  by  the  Regulation  of  Railw^ays  Act,  1873. 


11. 


m     be 

^^^^      11.  Meturns  ae  to  Tolh^  Atxtntuts  and  Tmffic,  AecideTUa, 
^^^m  Signal  AiTaiujement^,  and  Voniiniioits  Brakes. 

V  By  an  act  passed  in  1840  (x),  the  Boai'd  of  Trade  may  direct  every  iietanisofi«u«, 

V  railway  company  to  deliver  a  table  of  all  tolls,  rates  and  charges, 

r 


I 


im)  Att&rnty-Gtneral  r.  Great  Northern 
E.  6V>..  29  L.  I,  Ch.  7»4. 

(ii)  AU€fnieff-Oenefal  v.  Oiford  a  ltd 
ITolvtrhampioft  R,  Co,,  2  W.  R.  330, 

{0}  17  k  18  Vict.  c.  31.  vol.  II.  The 
2tid  section  pi-csci-ibcs  the  giving  due  facili- 
ties lor  tralfic  iuA  forbids  undue  preference, 

(tj)  31  &  32  Vict.  i\  119,  vol  n.  The 
ISih  B«ctian,  par,  2  of  whicb  in  repealed 
by  Ihv  Act  of  188^,  but  [>artiAlly  repeated 
(«e(?  p,  627,  iJost)  by  s.  28  of  tliat  Act, 
forbiis  undue  preference  ia  Cttsea  where 
railway  companies  work  steam  vesteb. 

(g)  86  k  a;  Vict.  c.  48,  vol.  IL     See 


eapecially  secte.  ll,  14,  17,  IS  and  20. 

(f)  E^folation  of  Railways  Act,  1873, 
86  k  37  Vict  c.  48,  s.  6 ;  Radway  and 
Canal  Traffic  Act,  1888,  51  k  52  Vtct  c. 
25,  s.  1, 

(s)  Act  of  1888,  a.  7,  anb-s.  (b).  Undi  i 
the  Act  of  1873,  s,  13,  a  preliminary 
certificate  of  the  Board  was  it»«itiired  iti  the 
c«»e  of  applications  by  any  pnljlie  1jo<iies, 
€.y,f  even  by  manidpal  corporattonsi,  but 
that  section  ie  repealed. 

{(.)  Act  of  1888,  8«.  25,  31. 

(r*)  Act  of  1888,  ».  31, 

(x)  31c  1  Vict.  c.  P7,  e.  3,  vol.  II 
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11.  Rttums. 


Cotton 
•UtiBtics. 


Accounts. 

Acta  of  1808. 
1871,  and  1888. 


Retnmif  of  acci- 
dents. 

R.  R.  Act,  1871. 


from  time  to  time  levied  on  each  class  of  passengers,  and  on  cattle 
and  goods  conveyed  by  the  railway  {jc) ;  such  returns  to  be  re- 
quired, in  like  manner,  from  all  the  companies,  unless  the  Board 
specially  exempt  any  of  them.  But  these  returns  have  never  been 
required  by  the  Board  of  Trade,  so  that  no  public  department  is  in 
possession  of  general  iufonnation  as  to  the  amounts  of  actual  tolls, 
rates,  and  charges,  and  the  differences  between  maximum  and 
actual  tolls,  &c.  Such  differences  for  any  time  being  are  ascertain- 
able only  by  a  comparison  of  the  tables  published  by  the  companies 
under  the  provisions  of  two  recent  statutes  (y),  with  the  clauses  of  the 
special  act  affecting  that  part  of  the  line  on  which  they  are  charged. 
A  retuni  of  nuiximum  rates  and  charges  for  passengers,  animals, 
and  goods,  which  the  railway  companies  of  the  United  Kingdom  are 
authorized  to  make,  was  presented  to  the  House  of  Commons  in 
1881. 

By  ;31  cV  82  Vict.  c.  38,  railway  companies  are  required  to  furnish 
to  the  Board  of  Trade  monthly  returns  as  to  the  amount  of  cotton 
forwarded  by  them. 

By  the  Regulation  of  Railways  Act,  18G8,  s.  4,  every  railway 
company  must  forwaixl  to  the  Board  of  Trade  a  copy  of  its  half- 
yearly  statement  of  accounts.  And  by  the  Regulation  of  Railways 
Act,  1871,  s.  9,  every  railway  company  must  forwai-d  to  the  Board 
annual  returns  of  their  capital,  traffic  and  working  expenditure.  In 
each  case  the  Board  may  alter,  with  the  consent  of  a  company,  the 
comprehensive  forms  set  forth  in  the  schedules  to  the  respective 
statutes  (z) ;  and  the  Railway  and  Canal  Traffic  Act,  1888,  51  &  52 
Vict.  c.  25,  enacts,  by  s.  32,  that  the  returns  under  s.  9  of  the  Act 
of  1871,  shall  "  include  such  statements  as  the  Board  of  Trade  may 
from  time  to  time  prescribe,"  altering  the  forms  referred  to  in  that 
section  "  in  such  manner  as  they  think  expedient." 

Retiurns  of  accidents,  which  had  been  previously  re(|uire(l  by  the 
act  of  1840,  and  a  subseciuent  act  of  1842  (5  ^V:  (j  Vict.  c.  5C)  amend- 
ing it,  are  now  entirely  govenied  by  the  Reguhition  of  Railways  Act, 
1871  (84  &  85  Vict.  c.  78).  That  statute  (sect,  (i)  prescribes  that 
the  railway  companies  concerned  must  furnish  to  the  Board  of  Trade 
notice  of  any  of  the  following  accidents  : — 

(1)  Any  accident  attended  with  loss  of  life  or  personal  injury  : 

(2)  Any  collision  with  a  passenger  train  : 

(3)  Any  passenger  train,  or  part  of  it,  leaving  the  rails  : 

(4)  Generally,  any  accident  likely  to  cause  loss  of  life  or  personal 

injury,  '*  and  which  may  be  specified  in  that  behalf  by  any 


(^)  8&4  Vict.  c.  97,  H.  3,  vol  II. 
(?/)  Sec  OS  to  fnrc8  for  iMiHseiigers,  31  ^ 
32  Vict.  c.  119,  s.  ir»  :  aim  lui  to  rat^H  lor 


floods,  36  &  37  Vict.  c.  48,  s.  14,  vol.  II. 
(:)  See  Chap.  II.,  Srcl.  11,  ante. 


SECT.  12, — THIKI 


TRATXa 
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order   to  be  made  from  time   to  time  by   t!ie   BoarJ   of 
Trade/' 

The  notice  is  to  be  sent  by  the  earliest  practicable  post,  and  the 
Board  may  direct  notice  of  any  class  of  accidents  to  be  sent  by 
telegraph.  The  penalty  for  non-compliance  with  the  6th  section  is 
not  more  than  2(W,,  and  is,  by  the  15th  section,  recoverable  in  the 
same  manner  as  penalties  imposed  by  the  Railways  Clauses  Act, 
1845,  s.  145,  i.e.,  before  two  justices  of  the  peace  or  a  stipendiary 
magistrate. 

Every  railway  company  mu8t»  on  or  before  the  15th  of  February  in  Koiurua  uf nignaj 
every  year,  make  a  return  to  the  Board  of  Trade  of  the  number  of  it.  a.  Act.  mx 
cases  in  which  any  passenger  line  is  crossed  on  the  level  by  any  other 
passenger  or  goods  line  or  siding ;  of  the  number  of  cases  in  which 
the  requirements  of  the  inspecting  officers  have  or  Imve  not  been 
complied  with  in  respect  of  signal  arrangements  ;  of  the  number  of 
miles  of  railway  worked  on  the  absolute  or  permissible  block  system 
respectively  ;  the  train  porter  system ;  and  the  train  stafif  system ; 
with  various  other  particulars  minutely  detailed  in  the  schedules  to 
the  Railway  Regulation  Act  (Return  of  Signal  Ari-augements,  1873), 
36  &  37  Vict,  a  76,  and  required  by  the  4th  section  of  that  act. 

Every  railway  company  must  also  make  to  the  Board  of  Trade  ^^J(J^^*jJj**' 
returns  respecting  the  use  of  continuous  brakes  on  the  passenger  ^™*ten. 
trains  running  on  the  railways  worked  by  such  company,  and  con- 
taining the  name  and  description  of  brake  in  use,  the  amotmt  of 
stock  fitted  with  continuous  brakes,  the  amount  of  stock  not  so 
fitted,  with  other  particulars  contained  in  the  schedule  to  the  Con- 
tinuous Brakes  Act,  1878,  "  and  such  other  particulars  as  the  Board 
of  Trade  from  time  to  time  prescribe/' 

For  the  statutes  and  orders  of  the  Board  of  Trade  thereunder,  see 
voh  IT. 


1 2.  Regulation  of  Tfdrd-Cluss  Trains. 

Railway  companies  were  required  by  7  &  8  Vict.  c.  85,  s.  6,  to 
convey  passengers  by  third-class  trains,  on  payment  of  specified 
fares;  and  over  certain  cooditions  as  to  speed,  and  other  particulars, 
the  Board  of  Trade  had  a  special  controlling  power.  But  this  enact- 
ment has  been  repealed  and  replaced  by  the  Cheap  Trains  Act,  1883, 
under  which  the  Boaid  of  Trade,  and  under  certain  circumstances 
the  Railway  Conmiissioners  have  a  more  general  power  to  require  a 
proper  proportion  of  accommodation  for  passengers  at  not  more  than 
penny  per  mile  fares,  which  powder  is  dealt  with  elsewhei^e  (a), 
(a)  8€«ou  tlm  unbjett,  youU  Ch»it.  Xlh,  iieclii.  12,  II. 
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18-  ^.j^^««  13.  Regulation  of  Speed  of  Mail  Trains, 

The  obligations  imposed  on  railway  companies  to  transmit  her 
Majesty's  mails  are  treated  of  elsewhere  (6).  An  early  statute 
required  them  to  convey  the  mails  by  trains  propelled  at  any  speed 
which  the  Postmaster-General  might  require,  not  exceeding  the 
maximum  speed  of  their  first-class  trains  (c),  but,  by  a  subsequent 
statute,  the  Postmaster-General  is  authorized  to  require  that  the 
mails  shall  be  forwarded,  by  certain  railways,  at  any  rate  of  speed 
which  the  Inspector-General  of  Railways  may  certify  to  be  safe,  not 
exceeding  27  miles  in  the  hour,  including  stoppages  \d). 


14.  AiWroion,         14.  Authovitv  of  the  Board  of  T)xule  to  appoint  Arbitrators, 

Umpires,  and  In.  rr         -  it  a 

apedon.  Umpi  r€8  and  Inspectora, 

By  "The  Railway  Companies  Arbitration  Act,  1859 "(e),  the 
Board  of  Trade  may  in  certain  cases  appoint  arbitrators  and  umpires. 
The  Board  of  Trade  are  also  authorized  to  appoint  an  umpire  to 
determine  certain  matters  referred  to  arbitration,  under  the  provisions 
of  the  Consolidation  Acts  (/).  This  power  applies  to  all  cases  where 
a  railway  company  is  one  of  the  parties  interested  in  the  application  ; 
and  the  Board  may  be  called  upon  to  exercise  their  powers,  if  the 
arbitrators  refuse  or  neglect  for  seven  days  to  appoint  an  umpire. 
See  the  Companies  Clauses  Consolidation  Act,  8  ife  9  Vict.  c.  16, 
8.  131  ;  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
8.  28  {g) ;  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  20,  s.  129;  the  Regulation  of  Riiilways  Act,  18(18,  31  &  32  Vict, 
c.  119,  ss.  30—32  ;  and  the  Board  of  Trade  Arbitrations  Act,  1874, 
37  &  38  Vict.  c.  40. 
Powertoapi^iiiit  Many  special  acts  (h\  relating  to  railways  in  the  neighbourhood 
detennine  com.  of  Loudou,  rcquiro  the  companies  to  provide  cheap  trains  for  the 
Souring  classes,  labouring  classcs,  and  limit  the  liability  of  the  companies  in  respect 
of  accidents  happening  to  passengers  by  such  trains  to  lOOZ. ;  the 
amount  of  compensation  payable  in  respect  of  any  passenger  so 
injured  to  be  determined  by  an  arbitrator  to  be  appointed  by  the 
Board  of  Trade,  and  not  otherwise.     And  it  is  provided  generally  by 


(6)  See  Chap.  XII.,  Sect.  10.  v. 

(c)  1  &  2  Vict.  c.  98,  8.  1,  post,  vol.  II.       487 


V.    Ulster  i?.    Co.,    8  Dc  Gex,   M.    &   G. 


(Still  unrepealed.)  Uj)  See  C'linp.  VI.,  Sect,  3,  ante,  and  14 

{(l)  7  &  8  Vict.  c.  86,  s.  11.  &  1.*)  Vict.  c.  64.  s.  3,  post,  vol.  II. 

(c)  22  &  23  Vict.  c.  59,  ss.  8, 10,  13,  15.  (A)  See  Chap.  XII.,  Sect.  12,  post. 
(f)  See  Ncicry  and  EnniakiUcn  K,  Co, 
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425 


I 


I 


tne  Regulation  of  Railways  Act,  1868,  s*  25,  that  where  a  person 
has  been  injured  or  killed  by  an  accident,  the  Board  of  Trade,  upon 
the  joint  application  of  the  compaoy  and  tho  party  claim in{(  cora- 
pen.sation,  may,  if  they  think  fit,  appoint  an  arbitrator  to  determine 
the  amount  of  compensation,  if  any,  to  be  paid. 

The  same  act   (sect.  G)  gives  power  to  the  Board  to  appoint  in-  inspcciort. 
spectors  to  examine  into  the  affairs  of  a  railway  company  and  the 
condition  of  its  undertaking,  upon  application  made  by  directors  or  a 
certain  proportion  of  shareholders. 


15,  Authoritn  of  the  Board  of  Tnide  to  aiilhoHze  the  Abandonment  ii.^fcf'»wiaii«€ni 

itf  liail  tvays.  

If  any  company,  authorized  by  act  of  Parliament  passed  before  18(j7 
tu  make  a  railway,  desire  that  the  makiyg  and  carrying  on  of  such 
railway,  whether  commenced  or  not,  he  abandoned,  such  company 
may,  with  the  consent  of  the  holders  of  three-fifths  of  the  sl»ares  of 
the  company  (t),  make  application  to  the  Board  of  Trade,  setting  Atipik«tion  to 
forth  tlie  particular  of  the  railway  or  portion  of  the  railway  desh-ed   **"*"*' 
to   be   abandoned,  and    the    ^iruiinds    of   the  application  (A).     After 
providing  for  the  mode  of  calling  a  meeting  of  shareholders  to  obtain 
their  consent  to  the  abandonment,  aod  of  calling  a  second  meeting,  suci^s— wi. 
if  the  Board  of  Trade  think  it  necessary,  the  act  provides,  that  if  it 
appear  to  the  Board  that  there  are  sufficient  grounds  for  entertaining 
such   application,   the   Board  ''shall   require'*  the  company  to  give  soct  la. 
notice  of  such  application  by  advertisement,  settinfj  fortli  therein  Notice  of  *i»i.ii. 

*  ^  .  .  .  cation. 

how  any  person,  who  thinks  himself  aggrieved  by  the  proposed 
abandonment,  may  bring  such  objection  before  the  Board  of  Trade, 
The  Board  may  inspect  the  books  of  account,  &c.,  and  also  may  send 
an  officer  to  inspect  the  railway  or  work  proposed  to  be  abandoned* 

Upon  proof  that  such  notice  had  been  duly  given,  the  Board  may    Sc^t  u, 
by  wanant,  authorize  the  abandonment  of  the  railway  or  portion  of  Sli^J^*"""' 
railway ;  but  they  ai*e  not  bound  to  do  so  [1).     And  it  is  expressly 
provided  that  in  considering  the  objections  to  the  proposed  abandon- 
ment of  a  part  only  of  the  railway,  the  &»ard  shall  have  regard  to 


(j>  As  to  {i1iiitjdoiinit.'tjt  whejx'  kss  than 
threO'tiftlis  of  the  ishiiro  *:iipitiil  bna  bt^tu 
isuliscriltetl,  aee  tho  Koilwuy  CcfifHMAaie» 
Act^  1867.  30  k  31  Vict.  c.  127,  8.  32, 
vol,  IL 

[k)  Absiinlonmcut  (►f  llaihvAyH  Act,  IS50, 
13  &  y  Vict,  c.  83,  cxteudiHl  by  Hie 
Ruilwdy  Comiwimes  Act,  1867,  30  ^  ^l 
Vk't,  c.  127,  H*  31.  to  mihviiys  imlhorued 


by  nets  jtriss^  d  boForf  1867*  ftnd  amf^ndeii 
in  ^oluc  ilctdls  by  that  net,  sects.  31—36, 
sind  by  the  Aljaudonraent  of  KiulwaysAct, 
1869,  32  k  li8  Vict  c.  114,  vol.  11.  The 
Gommbsionej  jj  of  lUilwftys  were  origitmlly 
authoiized  to  punt  the  warrant,  but  wtjre 
ou  their  abolition  supcispded  by  the  Board 
of  Trade  by  H  &  15  Vict.  e.  64. 

(0  30  k  31  Vict,  c,  127,  «.  31  (3),  vol.  IL 
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^V*5£oj!!*'  ^^®  ^^^^  situation  of  the  lands  of  the  shareholders  objecting,  and  may 
in  certain  cases  reduce  or  cancel  the  shares  of  the  shareholders  so 
objecting:  (Sects.  15,  16.) 
8eeL  17.  Within  one  month  after  any  warrant  is  granted,  the  company  must 

pSStJOT.*^"'  giv®  notice,  requiring  all  persons  having  any  claims  upon  the  com- 
pany for  compensation  or  otherwise  to  transmit  the  statement  of 
such  claims. 

Upon  proof  that  notice  of  the  warrant  has  been  duly  published, 
the  Board  "  shall  certify  *'  the  same  accordingly ;  and  such  certificate 
is  made  evidence. 
K«^«*j^'jjc<'>»-        After  the  granting  of  the  warrant  the  company  are  released  from 
ujbiutytoniakc  ^11  liability  to  make  (m)  or  work  (/i)  the  railway,  &c.,  or  to  purchase 
Sect.  19.  any  of  the  lands,  or  to  complete  the  purchase  of  any  such  lands,  or  to 

complete  any  contract  which  by  reason  of  such  abandonment  cannot 
8ccu.2a-27.  be  performed:  (Sect.  19.)  But  it  is  provided  that  the  company 
shall  not  be  released  from  certain  specified  contracts;  and  com- 
pensation must  also  be  paid  to  certain  parties  as  in  the  act  is 
directed :  (SecU.  20—27.) 
nSwiy  oM  for  "^^^  terms  of  the  19th  section  plainly  authorize  the  abandonment 
of  a  railway  even  after  it  has  been  opened  for  traffic ;  but  it  is  believed 
that  no  instance  of  this  has  occurred  in  practice.  Schemes  which 
fail  after  an  opening  of  the  line  are  either  handed  over  to  more 
prosperous  companies  under  a  special  act,  or  worked  upon  the  terms 
of  a  composition  with  creditors  under  the  Railway  Companies  Act, 
1867  (o),  or  special "  Arrangement  Acts." 


tntfRc. 


!«•  wjw  j?aa.    16.  Authority  of  tJie  Board  of  Trade  to  authorize  Light  Railways. 

Order  for  con.  Under  the  Regulation  of  Railways  Act,  1868,  31  &  82  Vict.  c.  119, 

working  of  rail-    8.  27,  the  Board  of  Trade  may  by  licence  authorize  a  company  apply- 
raifway.  ing  for  it  to  constiTict  and  work  as  a  light  railway  the  whole  or  any 

J^^■  ^^^  ^®^'  part  of  a  railway  which  the  company  has  power  to  construct  or  work. 
But  before  gi*anting  the  licence  the  Board  will  cause  due  notice  of  the 
application  to  be  given,  and  will  consider  all  objections  and  repre- 
sentations received  by  them,  and  make  such  inquiry  as  they  think 
Conditions  and  ucccssary.  And  a  light  railway  must  be  constructed  and  worked 
i^nii°iiiy»y  subject  to  such  conditions  and  regulations  as  the  Board  may  impose. 
It  is  provided,  by  sect.  28,  that  the  regulations  respecting  the  weight 

(w)  It  was  not  till  three  years  after  the  liability  to  make  the  railway  docs  not  exist. 

rjing  of  the  act  that  it  was  decided  by  {n)  See  Chap  XVI.,  Sect.  1,  post. 

V.    York  and  NoiiJi  Midland  R,  Co.,  \o)  See  Chap  XV.,  post. 
1  E.  &  B.  858,  and  p.  371,  ante,  that  the 


SECT.  17.— FORM  AND  SirRVlCE  OF  NOTICES. 


of  locomotives,  carriages,  &c.  to  be  used  on  the  railway  shall  not 
authorize  a  greater  weight  than  8  tons  to  be  brought  upon  the  rails 
hy  any  one  pair  of  wheels ;  and  that  the  regulations  respecting  the 
speed  of  trains  shall  not  authorize  speed  exceeding  25  miles  an  hour,  speed, 
and  heavy  penalties  are  attached,  by  sect.  29,  to  breaches  of  the 
regulations.  The  regulations  of  the  Board  mnst  be  published  by  the 
company  like  liye-laws  under  the  Railways  Clauses  Act,  8  &  9  Vict. 
c.  20|  8.  110,  and  a  penalty  is  affixed  to  u  on -publication, 


17.  Form  ami 
Strvimof 
Notieei. 


17*  Notices,  d:c.,  how  to  6e  se^'ved  and  signed. 

The  old  statutes  contained  provisions  which  are  referred  to  iu  the 
note(j!>),  directing  the  mode  in  which  documents  issuing  from  the 
Board  of  Trade  were  to  he  signed ;  and  also  what  should  be  deeme^l 
sufficient  service  of  them  upon  railway  companien.  But  these  pru- 
vifiions  were  all  repealed  by  the  Regulation  of  Railways  Act,  1868  (q), 
which  enacts  (sect.  39),  that — 

**  All  reqimitioiia,   ordei^j  regiiktions,  appointments,  certiJicftteB,   Ucenoes,   H«rvic<5  of  requl- 
nutiees  and  docimienta  which  relatu  ta  a  company,  if  puqiorting  to  be  aigned  by   9Jtioo»,  &c,  -. 
iiome  aed'etary  or  asBiBtant  aecretary  of  or  by  &<.)ine  officer  appointed  for  the  pur-    R.  R.  Act,  ii6«, 
poae  by  the  Board  of  Trade,  shall,  until  tlie  contniry  is  proved,  be  deemed  to  have    ^-  *'''** 
been  »o  signed,  and  to  have  been  given  or  made  by  the  Board  of  Tmde*     They 
may  be  served  by  the  Board  of  Trade  on  any  company  in  the  manner  in  which 
notieea  may  be  served  under  the  C-onipaniea  Clausea  Consolidation  Act,  1845  ; 
and  all  notices,  returns  and  other  documents  roiiiiired  tv*  \je  made,  delivered  or 
lent  by  a  coumany  to  the  Board  of  Trade  shall  be  left  at  the  office  of|  or  trans- 
mitted  throngh  the  post  addressed  to,  the  Board  of  Trade." 

The  reference  is  to  the  13oth  section  of  the  Companies  Clauses 
Act,  by  which  notices  may  be  served  by  **  being  left  or  transmitted 
through  the  post  directed  to  the  principal  office  of  the  company,  or 
one  of  their  principal  offices  if  there  shall  be  more  than  one,  or  being 
given  previously  to  the  secretary,  or  in  case  there  be  no  secretary, 
then  hy  being  given  to  any  one  director  of  the  company/' 

And  by  14  &  15  Vict  c,  64,  where  by  any  act  relating  to  railways  i4Awvietc 
or  to  any  railway,  the  Board  of  Trade  are  empowered  to  make  or 
issue  any  appointment,  authority,  deteruiination,  order,  requisition^ 
regulation,  certificate  or  notice,  or  to  do  any  other  act,  the  Board  of 
Trade  may  signify  such  appointment,  &c.,  or  other  act  by  a  written 
or  printed  document,  signed  by  one  of  the  joint  secretaries  of  the 
Board,  or  by  some  assistant  secretary,  or  other  officer  appointed  by 
them  to  sign  documents  relating  to  railways.     Every  such  appoint- 


{p)Zki  Vict  t^  97,  8.  20 ;  6  &  e  Vict, 
c.  55,  8.  19»  aiiil  7  &  8  Vict.  c.  85,  »,  25. 


(y)  31  &  32  Viot  c,  119.  8,  47,  iKwt, 
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17.  Fbimaxd 
Service  (if 
NotUM. 


Railway  and 
CaualTralDo 
Act,  1888. 


Validity  of 
docuniento. 


ment,  &c.,  signified  by  a  document,  purporting  to  be  so  signed  as 
aforesaid,  is  to  be  deemed  authentic,  and  received  in  evidence  in  all 
Courts  without  further  proof,  until  it  be  shown  that  the  document 
was  not  signed  by  the  authority  of  the  Board  of  Trade  (r). 

Finally  the  Railway  and  Canal  Traffic  Act,  1888,  51  &  52  Vict 
a  25,  prescribes  in  general  terms,  as  to  the  validity  of  documents, 
that— 

(1.)  All  documents  purporting  to  be  rules,  orders,  or  certilicates  made  or  issoed 
by  the  Board  of  Trade,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person  autho- 
rised in  that  behalf  by  the  President  of  the  Board,  shall  be  received  in  evidence, 
and  deemed  to  be  sudi  orders,  rules  or  certificates  without  further  proof,  unleM 
the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  ccortificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the 
Board  of  Trade,  shall  be  conclusive  evidence  of  the  fact  so  certified. 


Prateetion  fnr 
Boaid  of  Trade 
in  caw  of  error. 


By  the  Railway  Companies  Act,  1867,  30  &  31  Vict  c.  127,  8.  35, 
it  is  provided,  that  the  issuing  of  any  warrant  or  certificate  relating 
to  deposit,  or  to  any  money,  stocks,  &c.  deposited,  or  any  error  in  any 
such  warrant  or  certificate,  shall  not  make  the  Board  of  Trade,  or  the 
person  signing  the  warrant  or  certificate  on  their  behalf,  in  any 
manner  liable. 

(r)  See  also  R.  C.  Act,  1845,  s.  67. 
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1.  Oi4ffin  of  flu*  Jurisdiction, 

The  numerouB  amalgamatiuii  Bills  which  came  before  Parliament 
in  the  Session  of  1S72,  led  to  tlie  appointment  of  u  Joint  Suk'ct 
Committee  of  the  two  Houses,  "  to  inquire  into  tlie  subject  of  the 
Amalgamation  of  Railways,  with  speciiil  reference  to  the  hills  then 
before  Parhament,  and  to  consider  whether  any  and  what  regulations 
siiould  be  imposed  by  Parliament  in  the  event  of  such  amalgamations 
being  sanctioned/'  From  the  Report  of  that  Committee  presented  in 
the  same  year,  it  appears  that  the  necessity  of  the  establishment  of  a 
special  tribunal  to  deal  with  certain  railway  questions  was  universally 
acknowledged.  The  Railway  and  Canal  Act  of  1854,  the  object  of 
wliicli  was  to  compel  railway  companies  to  give  reasonable  facilities 
t*:>  the  public,  to  treat  all  their  customers  alike,  and  to  forward 
through  traffic  without  delay  (a),  haff  been  administered  by  the 
Court  of  Common  Pleas  with  indifferent  success.  Indeed,  with 
respect  both  to  main  and  through  traffic,  considered  irrespective  of 
**  undue  preference/'  this  act  bud  been  a  complete  failure,  not  a  single 
successful  application  having  been  made.  And  although  "the  de- 
cisions of  the  Courts  between  different  classes  of  tmders  had  been 
satisfactory  in  principle^  and  there  was  no  reason  to  suppose  that 


1.  Origin  nj 
JnriMlUiUrn. 


(a)  See  Chftp,  XI L,  Sect  8,  p*  482^  poAt. 
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1.  Origin  of 
JurimlMion. 


any  tribunal  specially  constituted  would  come  to  sounder  conclu- 
sions," it  appeared  that  questions  of  fairness  of  charges  were  matters 
of  administrative  policy  rather  than  simple  questions  of  law,  and 
could  be  better  and  more  cheaply  investigated  by  a  special  tribunal 
acquainted  with  the  subject  (6).  Tlie  committee,  therefore,  after 
pointing  out  that  the  Board  of  Trmle  is  not  sufficiently  judicial,  a 
court  of  law  not  sufficiently  informed,  and  a  parliamentary  com- 
mittee not  sufficiently  i)ermanent,  recommended  the  appointment  of 
a  Commission,  to  consist  of  not  less  than  three  persons  of  high 
standing,  of  whom  one  should  be  an  eminent  lawyer,  and  one  a 
person  well  acquainted  with  railway  management. 

The  chairman  of  this  committee,  Mr.  Chichester  Fortescue,  now 
Lord  Carlingford,  was  also  President  of  the  Board  of  Trade,  In  the 
Session  of  1873  he  introduced  a  bill  which  followed  the  recommen- 
dations of  the  committee  almost  verbatim  (c),  and  which,  after  some 
modifications  by  Parliament,  became  the  Regulation  of  Railways  Act, 
1878  (36  &  37  Vict.  c.  48). 


2.  nuBailwaM 
Qmmi$$Utnfn. 


2.  The  RaUv:ay  ('nmminslonPVf*. 

Under  this  Act  of  1873,  which  remained  in  force  for  five  years  after 
the  2l8t  July,  1873,  and  till  the  end  of  the  then  next  Session  of  Par- 
liament (sect.  37),  and  which  was  afterwards  annually  continued  until 
the  end  of  1887,  by  successive  "  Expiring  liaws  Continuance  Acts," 
the  Crown  appointed  three  "Railway  Commissioners,"  one  **of  expe- 
rience in  the  law,"  and  one  "of  experience  in  railway  business,"  pro- 
hibited from  holding  railway  stock  of  any  kind  :  (Sect.  .>)  (rf).  They 
might,  in  the  exercise  of  their  jurisdiction,  call  in  assessora  of 
**  engineering  or  other  technical  knowledge  "  (sect.  23),  and  enter  or 
depute  other  persons  to  enter  railway  or  canal  buildin^^s  :  (Sect.  25.) 


{h)  See  Rei)ort,  pp.  xiii.  xlvii. 

(r)  The  Report  (;oiulu»los  as  follows  : 
"  If  the  above  reconimon(latioii.s  are  adopt t^l 
by  Parliament  tliey  will  not  have  the  etlect 
of  preventing  the  railway  monopoly  or  of 
securing  that  the  i)ublic  shall  shart<  by 
reduction  of  rates  and  fares  in  any  in- 
creased profits  which  the  railway  com- 
panies may  take.  Hut  the  committft*  W- 
lieve  that  their  etfect  will  be— (a)  To  pre- 
serve the  comi)ctition  which  now  exists  by 
sea  ;  (b)  To  give  immodiately  such  sup- 
port as  is  practicable  to  competition  by 
canal,  and  both  immediately  ana  ultimately 
to  develope  and  utilize  the  capacities  of 
canals ;  (c)  To  let  the  public  know  what 
they  are  charged,  an«l  why  they  are  charged. 


jHid  to  give  them  better  means  than  at 
])resrnt  exist  for  getting  unfair  charges 
n-UKMlicd  ;  (d)  To  enforce  the  hamionioUA 
working  and  tlcvcl(»pn>cnt  of  the  present 
railway  and  lanal  systems,  so  as  to  prodace 
from  them,  in  tlie  interest  of  the  public, 
at  the  same  time  of  the  shurehoMers,  the 
gieatest  amount  of  profitable  work  which 
tlu'V  are  capabU*  of  doin;^.'* 

[<h  The  Commissionci-s  at  the  end  of 
18SS  were  :  Tin*  liight  Honourable  Sir  F. 
reel.  K.C.M.CJ.,  A.  K.  Miller,  Es*].,  Q.C. 
(api>ointed  iu  place  of  11.  Alacnamara,  Elsq., 
barrister-at-law.  who  died  in  1877),  and 
\V.  V.  Price,  K<f|.,  fonncrly  chairman  of 
the  Midland  Railway  Conijmny. 
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Their  in  am  business  consisted  in  the  enforcement  of  the  2nd  flection 
of  the  Railway  and  Canal  Traffic  Act,  1854,  as  amended  by  the  act 
of  1873,  with  regard  to  traffic  facilities,  undue  preference,  and 
through  rat^s  (see  sect.  4  of  this  chapter) ;  but  they  were  also 
entrusted  with  the  supervision  of  working  agreements,  with  the 
settlement  of  disputes  as  to  terminal  charges,  and  other  matters. 

The  Commissioners  were  bound  to  state  a  case  for  the  opinion  of 
a  superior  Court  upon  matters  arising  out  of  sect.  2  of  the  Act  of 
1854,  and  empowered  to  state  a  case  upon  otlier  matters,  upon  any 
question  which  in  their  opinion  was  a  question  of  law  (sect.  26)  ;  but 
there  was  no  further  appeal  against  the  decision  of  the  High  Court 
upon  a  case  so  stated  (e). 

The  Act  of  1873  did  not  contain,  aa  the  Act  of  1888  does,  any 
exclusion  of  prohibition,  and  the  Commissioners  were  not  unfre- 
quently  prohibited  from  dealing  with  rnattei*s  beyond  their  juris- 
diction {/). 

Their  sittings  were  *'  at  such  times  and  places  as  seemed  to  them 
most  convenient  for  the  despatch  of  business  :  "  (Sect.  27.)  The 
office  of  the  Commissioners  was  in  the  West  Front  Committee  Room, 
House  of  Lords,  and  the  Commissioners  for  a  long  time  did  not 
hear  cases  elsewhere.  In  and  after  1882,  however,  they  occasionally 
exercised  their  clear  power  to  sit  in  Scotland  or  Ireland,  and  heard 
cases  in  Glasgow,  Dublin,  and  Belfiist. 

During  the  fifteen  years  of  their  administration  the  Commissioners 
pronomiced  some  two  or  three  hundred  decisions.  Full  reports  of 
these,  with  head  notes,  were  published  from  time  to  time  by  Messju 
Neville  and  Macnamara,  and  Messrs,  Browne  and  Macnamara,  and  arc 
now  styled  ''  Railway  and  Canal  Traffic  Cases,"  The  Commissioners 
themselves  in  their  annual  repoits  to  the  Crown  under  the  act  com- 
mented on  the  more  important  cases,  and  printed  them  in  an  Appendix. 
The  cases  are  also  frequently  referred  to  in  this  work,  and  tables  of 
them  are  given  at  page  476.  They  are  in  the  main  decisions  on  the 
ever  recurring  question  of  fmt—lhe  question  of  vjhat  is  reasonable. 
The  Railwuy  and  Canal  Commission  may  follow  or  disregard  them 
as  it  pleases,  and  may  even  refuse  to  allow  them  to  be  cited  as 
authorities^  but  it  may  perhaps  be  predicted  that  as  the  Commis- 
sioners followed  the  Court  of  Common  Pleas,  so  the  Railway  and 
Canal  Traffic  Commission  will  follow  the  Railway  Commissioners,  the 
more  especially  if  and  so  long  as  the  personnd  of  the  two  Commis- 
sions shall  remain  in  greater  part  the  same,  inasmuch  as  on  questions 
of  fact  the  opinion  of  the  majority  will  still  prevail 


C'innini«ifmer»> 


the  RftUwjiy 
ConkiiiUMcmem. 


Sllting^aftHi* 
lilt  11  way  Cofii' 
iiilMiouerN. 


LaitiiiiiH'-luneix 


(<)  Hal!  7.  L.  B,  d:  S.  C,  E,  Co,,  L.  R.. 
17  Q.  B.  D.  230-a  A. 

(/)  See  e.j?.,  To^^r  y.  £,  C\  A  J).  H. 


Co,,  L.  R.,  2  Ex,  450  ;  South  EaaUm  H, 
Co.  V,  HaUway  Comint.i,iofierfif  L,  R,,  6 
Q.  a  D.  586— C,  A. 
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2.  The  Rn  a  tray 
CiimtHUfWH^*. 


The  Railway  Commissioners  cease  to  exist  on  the  31  st  of 
December,  1888,  from  and  after  which  day  their  jurisdiction  is 
transferred  to— ''^ 


8.  Tkf  Railimn 
nml  L'oH4il 

(''ilNMIJWion. 

EitUliliiiliiiient 
of  the  Cmii- 
iiibtMioii. 


The  two 

appoiiite^l 

Commiuloneni. 


Xfty  not  hold 
rallwmy  Mt«)Ck. 


Til*'  thne 
ex-oHicio 
t'uiiiiniHHloncre. 


Sittings  of 
CoiiiiuiHsiDnera 


Quorum. 


3.  Tlte  Raihoay  and  Cumd  Commission, 

The  temporary  Regulation  of  Railways  Act,  1H73,  36  &  37  Vict, 
c.  48,  from  which  the  Railway  Commissionei-s  derived  their  juris- 
diction, though  perpetuated  by  the  Railway  and  Canal  Traffic  Act, 
1888,  51  &  52  Vict  c.  25,  s.  47,  in  most  other  resi)ects,  expires  with 
respect  to  the  Commissioners  on  the  31st  December,  1887,  that  being 
the  date  to  which  the  Expiring  Laws  Continuance  Act  of  188G  had 
continued  it.  On  the  expiration  of  the  Act  of  1873  there  is 
established  by  sect.  2  of  the  act  of  18tS8  "  a  new  Commission  styled 
the  Railway  and  Canal  Commission,'*  in  the  act  and  in  this  book 
referred  to  as  **  the  Commissioners,"  and  consisting  of  two  appointed 
and  three  ex  officio  G)mmissioners — the  Commission  to  be  a  Court 
of  Record. 

The  two  appointed  Commissioners  are  to  be  appointed  by  the 
Crown  on  the  recommendation  of  the  President  of  the  Board  of 
Trade,  and  one  of  them  is  to  be  "  of  cxpcrionce  in  railway  business  :  " 
(Act  of  1888,  s.  3.)  They  are,  in  furtherance  of  the  common  law  rule 
that  no  judge  ought  to  decide  a  matter  on  which  he  is  himself 
interested  (y),  absolutely  prohibited  from  holding  railway  stock  of  any 
kind :  (76.  and  Act  of  1873,  sect.  5.) 

Each  of  the  three  ex  ojffh:lo  Commissioners  is  to  be  a  judge  of  a 
superior  Court,  one  to  ho  nominated  for  Enghuul,  ono  for  Scotland, 
and  one  for  Ireland,  and  none  of  them  to  be  rccjuircd  to  attend 
out  of  the  part  of  the  United  Kingdom  for  which  he  is  nominated. 
In  and  for  England  the  nomination  is  to  be  made  by  the  Lord 
Chancellor,  who  also  makes  regulations  as  to  the  arrangements  fin- 
securing  the  attendance  of  the  judge  of  the  High  Court  nominated 
(sect.  4). 

The  Commissioners  may  sit  in  any  part  of  the  Unitecl  Kingdom ; 
but  when  holding  a  public  sitting  in  London  must  hold  it  at  the 
Royal  Courts  of  Justice  or  at  such  other  place  as  the  Lord  Chancellor 
may  from  time  to  time  appoint. 

Not  less  than  three  Commissioners  are  to  attend  at  the  hearing  of 
any  case,  and  the  ex  o£icio  Conmiissioncr  is  to  preside,  "  and  his 
opinion   upon  any  question  which  in  the  opinion  of  the   Commis- 


{(j)  See  D'iDU'n  v.  Grand  JinwJion  Cannl 
Co.,  3  H.  L.  C.  759,  in  which  tlic  decision 


(A'  Lord  ('utt«'iih{nn,  C,  was  sot  aside  oil 
tlj«»  «,M()U!i(l  of  liis  bi'in";  a  shareholder. 
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sioners  "  [not  controllftlileby  any  Court  (0]  "  is  ^  question  of  law  sliall 
prevail ''  (Act  of  1«88,  sect  5). 

Every  judge  who  is  an  ex  officio  ComraiHsioner  must   attend   to  AtMidftuceof 
bear  the  Commission  cases  as  soon  as  possible,  "  and  any  such  judge  oommiiMiion^M^. 
shall  be  required  to  perform  any  of  the  other  duties  of  a  judge  of  a 
superior  Court  only  when  his  attendance  on  the  Commission  is  not 
required"  {Rk  sub-s.  5).     Provision  is  made  for  the  appointment  of 
temporary  Commissioners  in  case  of  necessity  (lb.  sub-ss.  G  and  7). 

The  Commissioners  have  (1)   tranefurred  to  tliem  all  tbe   jurisdic-  Ocneimi  jurt*- 

.  ^  ,  -'  ''  diction  of  thn 

tion  of  the  Railway  (.ommissioners  *'  under  the  Act  of  1873,  or  any  coramtii^jujM^ro 
other  Act  or  otherwise/'  to  enforce  facilities  for  traffic,  to  prohil>it 
undue  prefereDce,  and  to  supervise  working  agreements  and  terminal 
charges  (Act  of  1888,  sect.  8) ;  and  (2)  conferred  upon  them,  in  en- 
hirgement  of  these  transferred  powers,  juris(bction  to  enforce  the  obli- 
gations of  special  Acts,  to  award  damages,  to  determine  disputes  as  to 
rates  charged  for  goods  or  animals,  to  order  traffic  facilities  notwith- 
standing agreements,  to  enforce  orders  upon  two  or  more  companies 
by  mutual  arrangement,  and  to  apportion  expenses  between  com- 
panies and  applicants  for  railway  works  (Act  of  1888,  sects.  9 — 16) 
— which  jurisdictions  we  will  now  proceed  to  consider  in  detail. 


L 


4.  Geneinl  Locus  Standi  before  the  Cmnmiamoners, 

The  Commissioners  have  jurisdiction  to  enforce  the  observance  of 
the  Act  of  1854  as  amended  by  the  Acts  of  1873  and  1888,  and  of 
the  IGth  section  of  the  Railways  Regulation  Act,  1868,  and  alHO  to 
euterlam  any  vomjduint  which  they  kavejwrisdiction  to  detcrmive, 
made  by — 


4.  ijituM  SUtndi 


(1)  Any  person  or  company  complaining  of  any  contravention  of  Lr^nBstanJi 

the  above  statutes,  or  of  any  enactment   amending   or  coiui4ii«iioncii 
applying  them  ; 

(2)  Any  person  appointed  by  the  Board  of  Trade ; 

(3)  Any  harliour  board,  conservancy  authority,  borough  council, 

county  council,  justices  in  Quarter  Sessions  assembled* 
urban  sanitary  authority,  or  rural  sanitary  authority,  with- 
out proof  that  the  complainants  are  aggrieved  ;  and 

(4)  Under  tha  authoritt/  of  a  cfirtijicate  from  the    Board  of 

Trade,  that  it  is  in  the  opinion  of  the  Boai'd  a  proper 
body  to  make  such  complaint,  any  associatian  of  tniders 


(i)  9e«  Cmtrat  Walu  d:  Carmarthen  Junction  M,  Cv*  v.  L,  tfe  N.  W.  IL  Ca,,  2  N<nf, 
&  Mac.  199. 


H. — VOL.  I, 
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4.  Locus  Standi 

bfjbrt  the 

CommiMsion. 


Expraaes 
of  Locid 
Authorities. 


Becnrlty  of  rotta 
by  Chanibeni  of 
Commerce  and 
duration  of 
certificate. 

No  appeal  on 
locuH  standi. 


or  freighters,  or  chambers  of  commerce  or  agriculture, 
without  proof  that  the  complainants  are  aggrieved  (Act 
of  1888,  sect.  7) ; 
5.  In  the  case  of  an  application  for  through  rates,  except  by  a 
company,  any  person  interested  who  has  made  a  com- 
plaint to  and  obtained  a  hearing  from  the  Board  of  Trade 
(lb.  sects.  7  and  31). 
The  expenses  of  any  borough  council,  or  other  local  authority  in 
or  incidental  to  any  complaint  to  the  Commissioners,  may  be  defrayed 
out  of  the  rates  or  funds  out  of  which  the  expenses  incurred  by  such 
authority  in  the  execution  of  their  ordinary  duties  are  defrayed 
(sect.  54) ;  and  such  authority  may  raise  the  necessary  amount  by 
borrowing,  with  the  consent  in  the  case  of  a  harbour  or  conservancy 
authority  of  the  Board  of  Trade,  and  in  other  cases  of  the  Local 
Government  Board  (ifc.). 

In  the  case  of  chambers  of  conrmerce,  &c.,  the  Board  of  Trade  may 
require  security  for  costs.  The  certificate  is  in  force  for  twelve 
months  (Sect.  7). 

No  appeal  lies  from  the  Commissioners  upon  any  question  regard- 
ing  the  locus  standi  of  a  complainant  (Sect.  17). 


5.  Siift>rctfMnt  <^f 

BailMfoy  and 

Canal  TrafHe 

Act,  18M. 

TraiBc  (BclUtieu. 
Undue  prefer- 
ence and 
through  ratea. 


6.  Enforcement  of  Sect 


2  of  the  Railway  and  Canal  Traffic 
Act,  1854. 


The  2nd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  as 
amended  by  sect.  25  of  the  Railway  and  Canal  Traffic  Act,  1888,  which 
replaces  the  repealed  sect.  11  of  the  Regulation  of  Railways  Act, 
1873,  enacts  that  every  railway  and  canal  company  shall  (1)  give  all 
reasonable  facilities  for  receiving,  forwarding,  and  delivering  their 
own  traffic;  (2)  abstain  from  giving  any  undue  preference  to  any 
particular  person,  company,  or  traffic ;  (3)  give  all  reasonable  facilities 
for  receiving,  and  forwarding  through  traffic  ;  and  (4)  receive,  for- 
ward, and  deliver  through  traffic  at  through  rates;  and  the  11th 
section  of  the  Act  of  1888  provides  that  nothing  in  any  agi-eement 
amongst  themselves  shall  authorise  a  company  to  refuse  such  reason- 
able facilities  as  may  in  the  opinion  of  the  Commissioners  be  required 
in  the  interests  of  the  public. 

The  3rd  section  of  the  Act  of  1854,  as  amended  by  the  6th  section 
of  the  Act  of  1873,  and  the  8th  section  of  the  Act  of  1888,  empowers 
the  Commissioners  to  enforce  obedience  to  the  above  law  by  manda- 
tory injunction,  or  to  prohibit  disobedience  by  a  restraining  one  ;  and 
the  14th  section  of  the  Act  of  1888  empowers  the  Commissioners 


meCT,    6. — ENFORCEMENT  OP  SPECIAL  ACTS. 


to  order  two  or  more  companiea  to  cany  into  eflfect  an  order  of 
the  Commissioners,  and  to  make  mutual  arrangements  for  that 
purpose  (k). 

The  various  enactments  of  the  Traffic  Acts  in  relation  to  the  above 
subject^,  together  with  the  decisions  of  the  Court  of  Common  Pleas 
and  RailwHj  Commissioners  upon  tlie  Acts  of  18o4  and  1873  are 
considered  in  detail  hereafter  {I}, 


b 


(h) 


Ck  Enfoi'cemenf  of  Spec! al  Acta, 

Where  any  enactment  in  a  special  Act — 
{a)  contains  provisions  relating  to  traffic  facilities,  undue  pre- 
ference, or   other  matters   mentioned  in   sect.  2  of  the 
Railway  and  Canal  Traffic  Act,  1854  (jioat,  p.  482)  ;  or 
requires  a  railway  company,  canal  company,  or  railway  and 
canal   company  to   provide   any  station,  road,  or   other 
similar  work  for  public  accommodation  ;  or 
(c)  otherwise  imposes  on  any  such  company  any  obligation  in 
favour  of  the  public  or  any  individual,  or  where  any  Act 
contains  provisions  relating  to  private   branch   railways 
or  private  sidings, 
the  Commissioners  have  the  like  jurisdiction   to  hear  and  deter- 
mine a  complaint    of  a    contravention   of  the    enactment,   as    the 
Commissioners   have    to    hear   and    determine    a   complaint    of   a 
contravention  of  sect,  2  of  the   Act   of  1854,   as  amended  by   the 
Acti*  of  1873  and  1888  (Act  of  1 888,  sects.  9,  23).     There  was   no 
such  jurisdiction   under   the  Act   of  1873,  at   any  rate   under   the 
exprcHs  terms  of  it.     Whether  the  term  "  obligation  "  in  paragraph  (c) 
means  only  positive  obligation  (m),  or  whether  it  includes  such  a  well 
known  restriction  as  that  from  charging  fares  or  rates  beyond  the 
Parliamentary  maximum  is  not  absolutely  clear;  but  it  is  submitted 
that  such  a  restriction  is  included.     As  far  as  *'  merchandise  traffic  " 
(i.e.,  by  sect.  55  traffic  in  goods  or  animals)  is  concerned,  the  Com- 
missioners have  by  sect.  10  express  jurisdiction  to  hear  and  determine 
any  question  involving  the  legality  of  any  charge  for  the  same,  *'  and 
to  enforce  payment "  of  the  same,  *'  or  so  much  thereof  as  the  Com- 
missioners decide  to  he  legal,*' 


{k)  Thus  getting  rid  of  tlio  effect  of 
T^Mmitr  V,  L.  a  d:  D,  JL  Co.^  L.  R..  2 
Ex.  D,  450. 

(£)  See  post,  C*hip.  XIL,  Sects,  fl  (Com- 
mon Pleas),  Sect.  7  (Railway  ComraiB- 
doaersX  and  Sect  S  (Kailway  und  Cantd 


Coninutsioa),  in  which  the  niain  enact* 
mentfi  are  »et  out  ut  lon^h. 

{m)  Kg.,  t]w  ohligatioii  to  carry  iiodcr 
tlie  Liinca»htro  and  York.shire  Ridlway  Act. 
Sec  poit,  Ch.  XIL,  Sect.  3,  p.  446. 

F   F   2 
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7  Tiu  Awarding  7.  Jiun-ttdictioii  to  AuKird  Damages. 

in/ Dawutgev. 

"  Where  the  Commissioners  have  jurisdiction  to  hear  and  deter- 
mine any  matter,  they  may,  in  addition  to  or  in  substitution  for 
any  other  relief,  award  to  any  complaining  party  who  is  aggrieved, 
such  damages  as  they  find  him  to  have  sustained,"  and  the  award  of 
damages  is  to  be  in  complete  satisfaction  of  any  claim  for  damages, 
including  repayment  of  overcharges,  which  the  party  would  have 
had ;  but  it  is  provided  (1)  that  no  damages  may  be  awarded  unless 
complaint  has  been  made  to  the  Commissioners  within  one  year  of 
the  discovery  by  the  party  aggrieved  of  the  matter  complained  of; 
and  (2)  that  in  case  of  undue  preference  no  damages  shall  be  awarded 
if  the  Commissioners  find  that  the  rates  complained  of  have  been 
duly  published,  unless  the  complainant  has  complained  in  writing  to 
the  company,  and  the  company  has  failed  to  comply  with  the  reason- 
able requirements  of  the  Commissioners  within  a  reasonable  time 
(Actof  1888,  sects.  12,  13). 


8.  Working      8.  Supei'vision  of   Working  Agreements,  ai}d  of  the  exercise   of 
'■ — -  Powers  in  relation  to  Steam  Vessels  and  Caiuds, 


The  Act  of  1873  (sect.  10)  transferred  the  existing  supervision  of 
the  Board  of  Trade  in  the  two  firstly-named  matters  to  the  Railway 
Commissioners.  The  supervision  of  canal  agreements  was  newly 
created  by  sect.  IG  of  the  same  act.  The  whole  of  the  jurisdiction  of 
the  Railway  Commissioners  is  transferred  to  the  Railway  and  Canal 
Commission. 
RaUw»y working  Before  railway  companies  enter  into  working  agreements  according 
to  powers  given  them  by  a  special  act  incorporating  Part  III.  of  the 
Railways  Clauses  Act,  1863  (71),  they  must  give  notice  of  their  inten- 
tion so  to  do  in  a  form  to  be  approved  by  the  Commissioners,  and  the 
notice  must  set  forth  in  what  manner  parties  interested  may  object 
to  the  proposed  agreement  before  the  Commissioners.  The  agree- 
ment cannot  have  any  operation  until  it  is  approved  by  the  Com- 
missioners, and  the  Commissioners  "  shall  not  approve  "  of  it  without 
being  satisfied  of  its  having  received  the  sanction  of  a  certain  pro- 
portion of  the  shareholders  of  the  agreeing  companies  convened  by 
circular  addressed  to  each  shareholder,  and  also  by  newspaper  adver- 

(w)  See  post,  Chap.  XIV.,  Sect.  2.     If      1863,  the  course  of  proceeding  will  be  as 
the  8])ecial  act  authorizing  the  af:jreenient      directed  })y  such  special  act. 
do  not  incorporate  Part  III.  of  the  Act  of 
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tisements  (o).  At  the  end  of  the  first  or  any  subsequent  period  of 
teu  years,  the  Commissioners  may  revise  ur  modify  the  agreement  in 
the  interest  of  the  public  {p). 

Similarly,  in  every  seventh  year  after  the  passing  of  a  special  Bte^"*  v«rwi*u. 
act  incorporating  Part  IV.  of  the  Railway  Clauses  Act,  1863, 
tlie  Commissioners  may,  if  of  opinion  that  the  interests  of  the 
public  are  prejudicially  affected  by  the  powers  of  the  company 
relative  to  steam  vessels,  give  to  the  company  notice  thereof;  and  if 
th^  company  does  not  make  provision  to  the  satisfaction  of  tlie  Com- 
missioners for  the  protection  of  the  public,  or  if  the  injury  be  irre- 
parable, the  Coomiissioners  are  bound  to  report  their  opinions  to 
Parliament ;  and  at  tlie  end  of  twelve  months  from  the  presenta- 
tion of  such  report,  the  powers  of  the  company  relative  to  steam 
vessels  either  cease  or  become  limited  in  accordance  with  such 
report  (q). 

No  railway  or  canal  company  may  (except  under  special  act  prior  c^nfti  iramc 
to  2l8t  July,  1873)  enter,  without  the  sanction  of  tlie  Commissioners, 
iuto  an  agreement,  giving  a  railway  company  tlie  right  to  interfere  in 
the  management  of  a  canal  (r).  The  provijriions  of  the  Railway  and 
Canal  Traffic  Act,  1 888,  as  to  traffic  apply  to  canal  companies  so  far 
as  applicable  (s),  and  the  Commissioners  have  a  special  power,  on  the 
application  of  any  person  interested  in  a  canal,  in  any  case  where  a 
railway  company  controls  the  canal,  and  it  is  proved  that  the  charges 
for  merchaudise  traffic  are  *'such  as  are  calculated  to  divert  the 
traffic  from  the  canal  to  the  railway,  to  the  detriment  of  the  canal  or 
persons  sending  traffic  over  the  canal  or  other  canals  adjacent  to  it/' 
to  interfere  by  (1)  making  an  order  requiring  the  charges  on  the 
canal  to  be  reasonable  as  compared  with  the  charges  on  the  railway, 
and  (2)  themselves  altering  the  charges  if  their  order  shall  not  be 
complied  with  (Act  of  1888,  sect  38). 


9.  Jtirisdictian  as  to  PubUcaiion  of  Rates,  and  diMpiUes  as  to  «.  p»ui^tum  «>/ 


Terminals. 

The  Commissioners  have  power  to  enforce  the  keeping  of  ratL* 
books  by  railway  and  canal  companies,  which  books  must  show 
"everjwate  for  the  time  being  charged  "  from  each  station  to  tfie 
place  where  they  book  (t).     They  may  make  orders  to  distinguish 


{o)  Act  of  1873,  8.  10,  sub'S.  I  ;  R.  C. 
Act,  1S63,  fls.  22—25. 

(;»)  Act  of  1863.  a.  27. 

iq)  Act  of  187a,  8.  10,  aub^ii.  2  ;  R.  C. 
Act  of  18^3,  ».  a5. 


(r)  Act  of   1873,  9s.   l*?,   17.     Aud  swo 
further  Ch,  XtV.,  Sect  5,  [>o&t. 
(a)  Act  of  ]  88^,  &.  36. 
{t)  Att  of  1873,  B.  14. 
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^'iM^iSdTe^  " terminals,"  i.6.,  amounts  payable  to  companies  under  their  special 
^^^^^^*  acts  "  for  loading  and  unloading,  covering,  collection,  delivery  and 
other  services  of  a  like  nature,"  from  tolls,  i.e.,  amounts  payable  "  for 
the  use  of  the  railway  or  canal,  for  the  use  of  the  carriages  or  vessels, 
and  for  locomotive  power,**  and  may  decide,  finally,  what  is  a  reason- 
able sum  to  be  paid  for  "  terminals  "  (it). 


10.  Arhitmiion!', 

Arbitrationfl 
betwtwn  coni- 

l«lliC8. 


Arbitratioiui 
generally. 


Railway  nitin^ 


10.  Arbitrations. 

The  jurisdiction  as  to  arbitrations  is  very  wide.  By  sect.  8  of  the 
Act  of  1873,  any  diflFerencc  between  railway  companies,  or  between 
canal  companies,  or  between  a  railway  and  a  canal  company,  which  is 
by  statute  referable  to  arbitration,  stands  referred  to  the  Com- 
missioners at  the  instance  of  any  company,  party  to  the  diflference  (a). 
And  if  the  Board  of  Trade  is  designated  arbitrator  by  statute,  the 
Board  may,  if  it  thinks  fit,  transfer  the  arbitration  to  the  Commis- 
sioners (y).  Many  arbitrations  of  an  important  character  were  enter- 
tained by  the  Railway  Commissioners  (z). 

By  sect.  9  of  the  Act  of  1873,  any  diflference  to  which  a  railway 
company  is  a  party  may,  on  the  application  of  the  parties,  and  with 
the  assent  of  the  Commissioners,  be  referred  to  them  for  decision. 
Under  this  section,  the  Railway  Commissioners  heard  rating  cases  (a). 


11.  A}t)^d/n>m 
(.'nmrniiisinnrrs. 


11.  Appeal  from  the  Commissioners, 

By  the  18th  section  of  the  Act  of  1888,  the  Commissioners  have 
full  jurisdiction  to  hear  and  determine  power  to  decide  all  questions 
whether  of  law  or  of  fact,  but  by  sect.  17  there  is  an  appeal  from 
the  Commissioners  to  a  "  Superior  Court  of  Appeal,"  i.e.,  by  sect.  55 


(u)  Act  of  1873,  s.  15.  And  see  post, 
Ch.  XVI.,  Sect.  3. 

{x)  The  Railway  Commissioners  ^ave  a 
liberal  construetion  to  tliis  section.  AVherc 
two  cora[)anies  aOTeed  to  refer  all  diflcrcnces 
that sliould  arise  between  tliemasto  tlie  pur- 
chase of  the  railway  of  the  one  by  the  other 
compmy,  in  aoeoruancc  with  the  provisions 
of  the  Railway  Companies  Arbitration  A("t, 
1859,  the  Commissioners,  being  applied  to 
by  tlie  selling  company  to  determine  a 
difference  which  had  arisen,  overruled  an 
objection  on  behalf  of  the  purchasing  com- 
pany to  their  jurisdiction  arising  within 
the  meaning  of  the  section.  Stolres  Bay  JL 
Co.  V.  L.  d:S.  ir.  R.  Co.,  2  Nev.  &  Mac. 


143.  The  Railway  Commissioners  also  held 
that  power  to  refer,  given  in  the  special  act 
to  a  dissolved  company,  passes  on  to  an 
amal^^amaU'd  company.  Torhay  and 
Bri.i'lunii  11.  Co.  v.  South  Devon  U. 
Julv  4th,  1870. 

()/)  37  &  38  Vict.  c.  40,  s.  6. 

\z)  See  j)ost,  Chap.  XV.,  Sect.  2. 
CaUdonian  li.  Co.  v.  CirvfHH'k  ami 
vnjss  JUiy  jR.  Co.,  2  Nev.  &  Mae.  122,  and 
other  cius<'s  referred  to  ui  Browne's  Prac- 
tice, p.  94. 

{(i)  See  for  instance,  Manchester,  She/- 
Jichl  and  Lin<:olnshirc  R.  Co.  v.  Caistor 
Union,  2  Nev.  &  Mac.  53. 


Co., 


See 

ire- 
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to  the  Court  of  Appeal  in  England  or  Ireland,  and  to  the  Court  of 
Session  in  either  division  of  the  Inner  House  in  Scotland.  It  does 
not  lie  upon  any  question  of  fact  or  lociua  standi,  and  cannot  be 
brought  except  in  conformity  with  such  rulefs  of  Court  "  as  may  from 
time  to  time  be  made  in  relation  to  such  appeals  by  the  authority 
having  power  to  make  rules  of  court  for  the  Superior  Court  of 
Appeal,"  The  decision  of  the  Superior  Court  of  Appeal  is  final, 
except  that  where  there  has  been  a  diflference  of  opinion  between  any 
two  of  such  superior  courts,  any  superior  court  of  appeal  in  which  a 
matter  affected  by  such  difference  of  opinion  is  pending  may  give 
leave  to  appeal  to  the  House  of  Lords,  on  such  terms  as  to  costs  as 
such  court  shall  determine. 

Except  as  above,  an  order  of  the  Commissioners  cannot  be  ques-  No  prohibiuon. 
tioned,  nor  can  it  be  "  restrained  or  removed  by  prohibition,  injunc- 
tion, certiorari,  or  otherwise,  either  at  the  instance  of  the  Crown  or 
otherwise  "  (Act  of  1888,  sect  17). 


12.  Procedure.  12.  Pwcedur 


Parliamentary  Agents  may  practise  before  the  Commissioners  if  Pariiameutwy 
they  had  practised  as  Parliamentary  Agents  for  two  years  before  the 
passing  of  the  Act  (Act  of  1888,  sect.  51).     "  In  any  proceedings  any  soiicitorH. 
party  may  appear,  either  by  himself  in  person,  or  by  counsel  or  couiwci. 
solicitor  "  (ib.,  s.  50). 

The  Commissioners  may  make,  rescind,  and  vary  general  rules  with  Q«n«™iriiie» 
the  approval  of  the  Lord  Chancellor  and  the  Board  of  Trade,  which  are 
to  be  laid  before  Parliament  within  three  weeks,  and  are  to  take  effect 
as  if  enacted  in  the  Act  itself  (ib.,  s.  20).     The  rules  under  this  section 
are  printed  at  length  in  Volume  II. 
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1.  C/i»<  of  a  Jiaihnty  an  HUjlwrnif 

— Bntnrh  liaihrtujn      .     .     . 

2.  Heffuhttiotia  as  to  Etujuica  and 

Carr'mtjes  to  Im:  umU      .     .     . 

3.  Power  to  act  as  Carriers  .     .     . 
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0/1888 
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C.  The  Law  of  Traffic  FacUities, 

and  Uwluc  Preference,  as 
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due Prtferencf,  awl  Thronyh 
Rates,  as  adminiHtervd  by  the 
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92,  108. 


1. 1'^^u/Raiiwiiy     1.  Of  the  Use  of  a  Rallvxiy  a^  a  Ilitjhxvay,  and  of  ihe  Obllrjation 
jw — t£j«%o/.  ^^  permit  Branch  Railways  to  he  constructed. 

It  was  originally  in  the  contemplation  of  tljo  Legislature  to  treat  a 
railway  a.s  a  common  highway,  open  alike  to  all  persons  who  might 
choose  to  put  carriages  thereon.  The  Railvvnys  Clauses  Act  of  1845 
enacts  (sect.  9:2)  that,  on  payment  of  the  tolls  demandahle,  all  com- 
panies and  persons  .shall  be  entitled  to  use  the  railway,  with  engines 
and  carriages  properly  con.structed,  subject  to  5  &  6  Vict.  c.  5o,  and  to 
the  regulations  made  by  the  company,  and  further  provides  (sect.  108) 
that  no  regulations  of  the  company  shall  authorize  the  closing  of  the 
railway,  or  prevent  the  pas.sage  of  engines  or  carriages  thereon,  at 
rciusonable  time.s.  In  fact,  "the  notion  of  the  railway  being  a  high- 
way for  the  common  use  of  the  public,  in  the  .same  sense  that  an 
onlinary  highway  is  so,  was  the  starting  point  of  English  railway 
legislation.     It  is  deeply  engiained  in  it.     In  the  early  days  of  rail- 
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ways  it  was  acted  on  at  least  occasionally,  and  in  respect  of  goods 
traffic,  and  although  it  enters  but  slightly  into  modern  railway  prac- 
tice, no  proper  understanding  of  a  good  deal  of  our  railway  legislation^ 
and  pre-eminently  of  clauses  relating  to  tolk  or  charges,  can  be 
arrived  at,  unlej<8  it  is  firmly  grasped  and  steadily  kept  in  vievv*'(ct). 

It  is  also  enacted,  l>y  sect.  70,  thiit  adjoining  landowners  or  any  BntiLh  raiiHT«y 
other  persons  may  lay  dowti  branch  railways  ''for  the  purpose  of 
bringing  carriages  to  or  from  or  ifpon  the  railway/'  and  that  the  com- 
pany shall  make  openings  in  the  rails,  '*  and  such  additional  lines  of 
rails  as  may  be  necessary"  for  effecting  communication  where  it  can 
be  made  with  safety  to  the  pulilic.  Tins  right  is,  by  the  same  section, 
subject  to  the  restrict ions^(l)  that  the  branch  railway  shall  not  run 
parallel  to  the  main  line ;  (2)  that  the  company  shall  not  be  bound  to 
make  openings  in  places  set  apart  by  them  for  certain  specific  pur- 
poses ;  and  (3)  that  the  persons  using  the  railway  *'  shall  be  bound  to 
construct,  and  from  time  to  time,  as  need  may  require,  to  renew  the 
offset  plates  and  switches  (h)  according  to  the  most  approved  plan 
adopted  by  the  company  and  under  the  direction  of  their  engine*?^'* 

This  section  imposes  no  prohibition  on  the  company  making  an 
opening  at  a  station,  and  it  seems  that  a  consent  once  given  to  such 
an  opening,  or  lo  any  other  opening,  cannot  be  revoked  (c),  and 
specific  performance  will  be  granted  upon  an  implied  consent  (d). 
When  the  branch  is  ready  for  use,  the  bye-laws  of  the  company  owning 
the  main  line  must  be  reasonable  (e).  Where  a  company  on  the  order 
of  the  Board  ofTnule  provided  the  junetiun  with  an  improved  system 
of  interlocking  and  signalling  apparatus,  and  refused  the  user  of  the 
junction  unless  the  owner  of  the  bmuch  would  pay  the  expense  of 
such  system^  Bacon,  V.*C.,  granted  an  injunction  to  compel  the  free 
allowance  of  tho  user  on  the  ground  that  the  76th  section  applied,  but 
Court  of  Appeal  granted  tha  injunction  upon  the  ditTerent  ground 
that  the  owner  of  the  branch  was  entitled  to  such  free  user  by  virtue 
of  an  earlier  special  Act  (/). 

The  public,  therefore,  have  a  ck-ar  theoretical  right  to  use  the  rail- 
way as  a  highway,  and  the  right  given  by  the  76th  section  would 
seem  to  be  ancillary  thereto.  It  is  to  be  remarked^  however,  that 
that  section  speaks  of  " carriages  *' only,  whereas  the  92nd  section 


niKht  of  i>nbU*^ 
to  uws  mil  way 

clear  tn  tbtory. 


(a)  Par  Wilb,  J.,  in  Ball  v.  I,  B,  A-  S. 
C,  JL  Co.,  L.  U,,  15  Q.  B.  D.  «t  p.  ri3Q. 

(i)  According  to  lU<-'  Biwiniiig  of  those 
teniis  in  1815,  Seo  JFoofh^tJf  v.  Brfetm 
and  MrrUiffr  Ttfdrit  11.  Cu.,  L  R.,  2S  Cli. 

a  190— a  A. 

(c)  Bdl  r.  Midland  M.  Co.^  3  Do  Geat  k 

{d)  Laird  v.  Birkenhead  IL  Co,,  2»  L  J*, 
Ch.  218. 


(*)  Rhymixty  It,  Co,  v.  Tti^  Fale  S,  Co,, 
30L.  J..Ch.  4S2. 

(/)  H\*odruf  V,  BrtcoH  and  Mcrthifr 
Tydvii  n,  Co,,  h,  R.,  28  Ch.  D,  m  \  54 
L.  J,,  Ch,  620;  52  L,  T,  69;  33  W.  R. 
125— C,  A.  ;  iiftim\iug  Bacon,  V.-C. 

A5  tn  jurijiiiicticjQ  of  Railway  C4jmmia- 
sioncrs  in  rt«i*ct  of  sidings^  see  6'mm/W, 
Fliim  tt  Co,  V,  Midland  IL  Co.,  5  U,  k 

c.  T.  eo. 
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^  ^uigk^T^  speaks  of  "  engines  and  carriages."  So  that  the  76th  section  might 
have  been  intended  to  apply  only  to  the  case  of  the  owner  of  the 
branch  line  bringing  waggons  as  far  as  the  junction,  to  be  thence 
drawn  along  the  main  line  by  the  company's  own  engines. 

But,  however  theoretically  perfect  the  right  of  the  public  may  be, 
experience  has  shown  that  for  purposes  of  safety  it  is  necessary  that 
the  traffic  on  a  railway  should  be  exclusively  under  the  control  of  the 
company  owning  the  line  Q/).  It  has  been  said,  too  (by  Wood, 
V.-C),  that  the  right  to  use  the  railway  gives  no  right  to  use  the 
stations,  and  suggested  that  the  intention  of  the  Legislature  was  that 
the  owners  of  the  branch  lines  should  make  stations  of  their  own  (A). 
ofcS^^Z"^  And  in  the  important  case  of  PoweU  Duffryn  Steam  Coal  Co.  v.  Toff 
enfun^ right,      y^  jj   Q^   /•)    j^^^^g  ^^^  McUish,  LL.J.,  dccUncd  to  grant  an 

ACb'  ^"-^  *'**'*  mjunction  to  enforce  the  right.  The  ground  of  this  decision  was»  that 
inasmuch  as  the  plaintiffs  could  not  run  over  the  defendants'  line 
without  a  proper  working  of  the  points  and  signals  by  the  defendants 
themselves,  the  granting  of  the  injunction  would  be  useless  unless 
accompanied  by  an  order  for  the  working  of  the  signals,  and  that  such 
working  being  a  continuous  act,  the  Court  could  not  see  to  the  per- 
formance of  it.     In  giving  judgment,  James,  L.J.,  observed: — 

"  True  it  is,  that  under  the  70th  and  92nd  sections  of  the  Railways  Clauses 
Consolidation  Act,  the  plaintiffs  appear  to  have  the  right  given  to  them  of 
using  this  railway  with  their  engines  ;  but,  as  ^winted  out  by  Wickens,  V.-C. 
(before  whom  the  case  was  first  heard),  and  afterwards  by  Hall,  V.-C,  it  is 
impossible  for  them  to  exercise  that  right  without  danger,  unless  there  is  a 
continuous  use  of  the  signals  and  of  the  points  by  the  defendant's  own  people. 
Now  it  is,  I  think,  impossible  to  say  that  a  conii)any  ought  to  be  compelled 
by  this  Court  to  trust  its  points  and  signals,  upon  which  so  much  of  the  safety 
of  mankind  now  depends,  to  any  oilier  persons  than  its  own  pointsmen  and 
its  own  signalmen.  If,  therefore,  relief  is  given  to  the  plaintiffs,  it  must,  in 
substance,  involve  ordering  the  defendants  to  work  the  points  and  signals.  But 
it  is  not  the  practice  of  this  Court  to  comi>el,  by  injunction,  either  a  company 
or  an  individual  to  do  a  continuous  act  which  requires  the  continuous  employment 
of  people.  The  Court  will,  in  a  proper  case,  restrain  a  man  from  singing  at  one 
theatre,  but  it  will  not  compel  him  to  sing  at  another  ;  it  may  restrain  him  from 
writing  a  book  for  one  publisher,  but  it  cannot  compel  liim  to  write  a  book  for 
another.  Where  what  is  rccjuircd  is  not  merely  to  restrain  a  party  from  doing 
an  act  of  wrong,  but  to  oblige  him  to  do  some  continuous  act  involving  laboiurand 
care,  the  Court  has  never  found  its  way  to  do  tliis  by  injunction.  Both  the  learned 
Vice-Chancellors  say  that  in  all  their  exiK3rience  they  have  never  known  such  an 
injunction  granted.  My  experience  is  the  same.  I  think,  therefore,  that  the 
order  dismissing  the  bill  must  remain  aihrmed.     At  the  same  time^  it  is  to  be 

(g)  Sec  R.  v.  London  awl  South  Wcskni  {h)  MUIhind  li.  Co.  v.  Auiha-gatcR,  Co. 

R.    Co.,    1   Q.    B.  6f)8,  a  rating   case,  in  10  ilare,  3r)9. 

which  Lord  Deiiinau  said  that  the  suppo-  (/)  L.  K.,  9  Ch.  331  ;  43  L.  J.,  Ch.  676; 

sition  of  a  free  competitiou  of  carriers  on  30  L.   T.   208,  afliriniug  the   decision   of 

the  same  railway  was  practically  little  else  Hall,  V.-C,  29  L.  T.  575. 
than  absm^ 
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oDBerved  that  the  plaiiitirts  come  liere  to  enforce  a  right  which  the  Act  of  Parlia* 
ment  givea  tlieni,  and  wliick  the  Legislature  iiitended  them  to  have,  the  c|wesliou 
as  to  the  approval  uf  the  engines  being  a  mem  tiling  thrown  in,  and  the  real 
question  hi^tween  the  parties  having  throughout  been  whether  the  plaintiffij  have 
a  right  to  use  the  ni-ilway  at  all.  The  plaiiititls  fail  only  becauBe  of  the  ditticulty 
in  the  way  of  this  Courtis  enforcing  such  a  ri^lit,  a  dillieulty  which,  tty  my  mind 
is  insuperable.  As  their  case  fails,  then,  not  on  the  merits,  but  on  the  ground 
of  tlie  dilhculty  of  giving  them  a  remedy,  I  think  that  the  bill  sho^d  be 
diamiajied  without  coats/* 


I 


MclHsh,  L.J.,  concurred,  and  had  observed  in  the  course  of  the  R«>rn^tofc<>nH 

t<t  tniforoi!  right 

argument  that  he  was  *' disposed  to  think  a  court  of  law  would  feel  u/puwic 
the  same  difficulty  aa  to  a  mandamus."  A  mandamus  is  no  doubt  a 
discretionary  writ,  and  the  consideration  of  pubHc  inconvenience 
would  weigh  strongly,  if  not  irresistibly,  with  the  Court  if  an  applica- 
tion were  to  be  made  for  the  purpose  of  enforcing  the  right  to  use  a 
railway  as  a  highway  adversely  to  the  owning  company.  But,  look* 
ing  to  the  very  clear  terms  of  the  .statute,  it  is  submitted  that  a  case 
might  arise  in  which  a  mandamus  might  issue  to  a  railway  company, 
not  perhaps  to  admit  the  engines  and  carriages  of  other  persons,  but 
to  make  regulations,  under  sect.  108  of  the  Railways  Clauses  Act,  for 
their  admission*  Perhaps  also  relief  might  be  obtained  from  the  Rail- 
way and  Canal  Commission,  and  a  distioction  might  be  drawn,  (1)  i 
between  railways  opened  for  goods  traffic  only  and  passenger  rail- 
ways, and  (2)  between  railway  companies  running  a  sufficient 
number  of  trains  and  railway  companies  running  an  insufficient 
number.  Before  leaving  the  subject  it  may  be  observed,  that  so  far 
back  as  1840  a  Committee  of  the  House  of  Commons  had  reported 
that  "the  right  secured  to  the  public  by  the  railway  Acts  of  running  aeMoiuwiiy 
their  engines  and  cai'riages  on  the  railways  was  practically  a  dead  letter, 
letter,  (1)  because  no  provision  had  been  made  for  ensuring  to 
independent  trains  and  engines  access  to  stations  and  watering-places 
along  the  lines ;  (2)  because  rates  for  tolls  limited  by  the  Acts  were 
almost  always  so  high  as  to  make  it  difficult  for  independent  persons 
to  work  at  a  profit,  and  (3)  heeause  the  necessity  of  placing  the 
running  of  all  trains  under  the  complete  control  of  one  head  inter- 
posed numerous  difficulties  in  the  way  of  independent  traders.  The 
right  to  use  the  railway  a^  a  highway  was,  however,  delibemtely  pre- 
served to  the  puhlic  by  the  Railways  Clauses  Act,  passed  five  years 
afterwards.  In  1^72  we  find  the  Joint  Select  Committee  on  Amalga-  | 
mation  observing : — 

**  There  is  tlic  clearest  evidence  that  running  powers  can  he  worked  on  crowded   Ruiminij  puworv 
lines  without  difficulty,  and  without  ohsti'uction  to  the  traffic.     But  in  aU  thuiw   ")        ^  "« 
cases  it  has  been  done  by  agreements  with  the  owuitig  company  (see  sect*  87)i 
which  then  takes  command  of  the  trofiio,  settles  the  iiait}*tableS|  and  ta  responsible 


444  CHAP.   XU. — WORKING  OF  RAILWAY. 

*•  £*y^2jjjj^y  for  the  local  management     There  is  no  evidence  that  any  such  powers,  howeTet 

stringent,  have  ever  operated  when  the  owning  company  set  itself  to  resist  them. 

On  the  contrary,  there  is  strong  evidence  that  all  attempts  hitherto  made  to 
force  these  powers  on  unwilling  companies  have  failed.  .  .  .  It  is  a  fortiher 
consideration  of  some  importance  that  running  powers  would,  as  is  admitted  by 
those  who  have  advocated  them,  seldom  be  exercised  in  a  hostile  manner,  whilst^ 
if  so  exercised,  it  is  obvious  that  they  might  be  productive  of  great  inconvenience, 
if  not  of  danger.  It  is  also  urged,  that  if  they  were  extensively  and  hostilely 
used,  they  would  cause  great  waste  of  power  and  money,  since  engines  would  be 
run  without  full  loads.  It  is  further  pointed  out,  that  if  they  were  granted, 
universally,  their  operation  might  be  to  enable  a  distant  company  to  invade  a 
company  already  carrying  the  traffic  of  its  own  district  in  a  satisfactory  manner, 
not  for  any  purpose  of  public  convenience,  but  merely  for  the  purpose  of  com- 
pelling the  latter  company  to  part  with  a  portion  of  its  traffic.'* 

The  Committee  therefore  resolved,  that  "  it  was  not  expedient  by 
general  legislation  to  grant  to  every  company  running- powers  over 
the  lines  of  other  companies,"  and  added,  that  it  appeared  doubtful 
whether  there  was  any  advantage  in  generally  retaining  the  **  toll 
clauses "  (see  sects.  92,  108),  which  already  give  universal  running 
powers. 


2.  RtigniatioH*  a»       2.  ReguUitioiis  as  to  Engines  and  Carriages  brought  upon  the 
carria^.  Railivay. 

R.  c.  Act,  US.  Every  locomotive  steam-engine,  whether  belonging  to  the  company 

owning  the  line  or  not,  must  be  constructed  on  the  principle  of  con- 
suming  its   own  smoke,  otherwise  the  party  using  it   is  liable   to 
consuraption  of   a  penalty  (k)y  and  that  although  the  engine  be  constructed  on  the 
principle  of  consuming  its  own  smoke,  but  fail  to  do  so  "  as  far  as 
practicable/'  through  the  default  of  the  company  or  its  servants  (/). 
An  injunction  has  been  granted   to  restrain  a  company  from  allowing 
smoke  to  escape  from  a  large  number  of  engines  kept  at  a  shed  and 
^nSSis^nd         sidings   during   the  process  of  lighting    the   engine   fires  {in).     No 
owniX^c^m.       engine  may  be  brought  on  the  rails  unless  first  approved  of  by  the 
P*°y-  company ;  and,  on  receiving  notice,  the  company  are  required  to  send 

their  agent  to  examine  the  engine,  and  to  report  tlicreon ;  and  within 
seven  days  after  the  report,  if  the  engine  be  proper  to  be  used,  the 
company  must  give  a  certificate  of  their  approval.  If  an  engine  is 
out  of  repair,  or  unfit  to  be  used,  the  company  may  forbid  its  use  until 
it  has  been  repaired  ;  and  a  difference  of  opinion  as  to  the  fitness  of 

(k)  8  A  9  Vict.  c.  20,  s.  114,  vol.  II.  v.   Wood,  2  E.  k  K.  344,  wlicre  tlie  former 

{I)  Regulation   of  Railways  Act,  1868,  enactimnt  had  been  couhtnuHl  otherwise. 

81  &  32  Vict.   c.  119,   B.   It),  avoiding;  tlie  (m)  Smith  v.  Midland  H.  Co.,  37  L.  T. 

effect  of  Manchester^  Sheffield,  <lc.  It.  Co.  234. 
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an  eijgiut!  or  carriage  is  to  be  settled  by  arbitraiioa  (n).     If  improper  soot.  ikj. 
engines  or  carriages  are  brought  upon  the  railway,  or  used,  a  penalty 
is  incurred  (o).     No  carriage   may  be  upon  the  railway  (except  in  Soct.  iil 
directly  crossing  the  same)  unless  it  be  of  the  construction,  and  in 
the  condition  which  the  regnlations  of  the  company  require  (p).     All 
regulations  made  by  the  company  respeeling  carriages  must  be  in 
writing  under  their  common  seal,  and  must  be  applicable  alike  to  the 
carriages  of  the  company,  and  to  the  carriages  of  other  persons  using 
the  railway ;  and  a  copy  of  such  regulations  may  be  demanded  by  all 
persons.     The  owners  of  carriages  using  the  railway  must  enter  their  sect.  ur. 
names,  and  the  number,  weights,  and  gauges  of  their  carriages,  and  sect.  120, 
also  paint  the  same  particulars  on  the  carriages,  if  required  so  to  do  ; 
and  the  carriages  may  be  measured,  &c.,  at  the  expense  of  the  com- 
pany ;  on  d<.'fiiult,  the   company  may  remove   the   carriage      If  a  scct  12s. 
carriage  be  improperly  loaded,  or  suffered  to  obstruct  the  railway,  it 
may  be  unloaded  or  removed,  aud  all  expenses  must  be  paid  by  the 
owner ;  and  the  company  are  not  liable  for  any  damage  or  loss  occa- 
sioned by  unloading  or  removing  a  carnage  or  goods,  except  for  their 
wilful  or  negligent  acts,  or  any  wrongful  detainer.     The  owners  of 
engines  and  carriages  on  the  railway  are  answerable  for  any  trespaas 
or  damage  done  by  them  or  their  servants,  and  servants  may  be  con- 
victed before  two  justices;  and  the  owner  may  recover  any  money 
paid  by  him  from  his  servant,  in  the  manner  prescribed. 


8«?t.  124. 


3.  Of  the  Power  to  act  ds  Carriers, 

The  rights  and  liabilities  of  railway  companies  as  carriei-s  generally 
are  fully  discussed  in  a  subsequent  chapter  (q).  It  will  be  welh  how- 
ever, in  this  place  to  refer  briefly  to  the  statutory  law  of  this  branch 
of  the  subject.  The  power  to  carry  is  derived  from  the  8Gth  section 
of  the  Hallways  Clauses  Aet  (p,  447,  post),  which  is  clearly  per- 
missive (r). 


8l  PDiwrtoGifTif, 


{«)  Upon  a  reference  to  the  Railwny 
CommiAamnera,  uodcr  sect.  8  of  the  Kegu- 
latioa  of  Ralfuiiys  Act,  1873  (p.  4-42^ 
tmie)^  the  CfimmLst»ioners  hold  that  a 
'*Fiiirlie  engines,"  wcighiBg  from  fsixty 
to  «jrenty  tons,  jiud  hiiviuft  an  ex- 
treme width  of  t*»n  feet,  wa^i  not  unfit 
to  Le  brought  over  tho  Northampton 
and  Banbtiry  Railway  from  Green's  Wor- 
toQ  to  Blisworth  under  mnning  iKiwei-s, 
the  Commissioners  having  thtmselvos  in- 
spected the  pl&ces  for  whit^h  thu  uogine  wam 
said  to  be  unfit.  Etist  ami  ir^Jtl  Juntttm 
R.  Co.  V.  Norihamptjm  and  Bnnhunj  H, 
Co.,  2  Nev.  Ac  Mac.  293, 


(o)  These  Rections  contain  nothing  which 
di'firives  the  railway  company  of  the  com- 
mon law  right  to  dbtmiu  on  uncertihed 
engine,  diunage  foasant,  if  it  eomes  on  their 
railway ;  and  the  remedy  given  hy  nvx-U 
116  iis  cuniulative.  Afnbergai^,  itc  R.  Co. 
V.  Midlaml  R.  Co.,  2Z  L,  J.,  Q.  II  17  ;  2 
HL  &  a  793. 

{p)  Se«  Rhumney  R.  Co.  v.  Taff  FaU 
R.  Co,,  20  L.  J.,Cb.  i82. 

{q\  «ce  Chap.  XVI.,  jtosL 

{r)  Johmtm  V.  Midland  R,  (7a,,  4  £z. 
367.  As  to  power  of  the  Kail  way  and 
CMual  Commission  to  compel  a  company 
Uf  carry,  mt  p,  485,  poat 
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L,  if  r.  R.  Co.  V, 
GidUtw. 


i.PowertoCarr!f.       Occasionally,  however,  the  special  act  imposes  upon  the  company 
SSSTto  *ro!Se     *^®  obligation  to  act  as  carriers.     Thus,  by  the  73rd  section  of  the 
'^5US?4^         Lancashire  and  Yorkshire  Railway  Act,  22  &  23  Vict.  c.  ex.,  it  is 
provided  as  follows  : — 

''The  company  shall,  from  time  to  time,  and  at  all  times,  provide  sufficient 
locomotive  i>ower,  when  and  as  the  same  shall  be  required,  and  as  soon  as  an 
ade<|uatc  and  sulticiont  load  shall  be  in  readiness,  to  convey  all  merehandise, 
articles,  empty  waggons,  matters  and  things  upon  and  along  their  railways." 

It  was  upon  the  construction  of  the  above  section  that  it  was  held 
by  the  House  of  Lords,  in  Lancat*hive  and  Yorkshire  R.  Co.  v. 
Qidlow  (s)y  that  where  the  company  had  refused  to  forward  coals 
except  for  persons  having  ready  15  waggons  with  a  minimum  load  of 
4  tons  in  each  waggon — ^a  regulation  which  an  arbitrator  had  found 
to  be  an  unreasonable  requirement — the  restriction  was  not  warranted, 
and  a  colliery  owner,  who  suffered  in  his  business  from  its  operation, 
was  entitled  to  recover  damages  from  the  company. 

An  obligation  in  a  special  act  upon  a  lessee  company  to  supply  loco- 
motives, rolling  stock,  &c.,  has  been  enforced  at  the  instance  of 
traders  using  the  demised  line  {t). 

The  obligation  to  carry  under  special  acts  may  be  enforced  by  the 
Railway  and  Canal  Commission  (ante,  p.  435). 

For  obligation  to  lay  down  an  additional  rail  on  requisition  of  the 
Board  of  Trade,  and  enforcement  of  it  at  the  request  of  the  public, 
see  the  Laiinceston  Ciise  (u). 

The  89th  section  of  the  Railways  Clauses  Act  gives  the  company 
the  benefits  of  every  protection  which  common  carriers  enjoy.  It  has 
been  deemed  expedient,  however,  to  impose  special  obligations  on 
railway  companies  acting  as  carriers.  The  obligation  to  afford 
reasonable  traffic  facilities,  imposed  by  the  2nd  section  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  the  restriction  upon  special  con- 
tracts imposed  by  the  7th  section  of  the  same  act,  and  the  "  equality 
clause "  of  the  Railways  Clauses  Consolidation  Act,  1845,  all  apply 
to  the  companies  in  this  capacity,  as  well  as  in  their  capacity  of 
owners  of  their  line. 

It  is  provided  by  the  Regulation  of  Railways  Act,  1808  (a*),  that  all 
railway  companies,  except  the  Metropolitan  R.  Co.,  in  every  passenger 
train  where  there  are  more  carriages  than  one  of  each  class,  must 
provide  smoking  compartments  for  each  class  of  passengers  unless 
exempted  by  the  Board  of  Trade,  and  the  Revenue  Act,  1884,  47  &  48 


Enforei^ineni  of 
obliKfttfon  to 
carry  hj  RaII- 
wmy  and  Canal 
Conimiiwiun. 
Obligation  to 
layoown 
addiUooal  rail 


Certain  direct 
obligations. 


Smoking  com- 
partmeutH. 


(s)  L.  R.,  7  II.  L.  r)17.  The  (Jnut 
Northern  Railway  Act  of  ISfiO,  13  &  11 
Vict.  c.  Ixi.,  contains  a  similar  section 
(s.  16),  with  the  T)roviso  that  "all  minerals 
shall  be  presentoii  to  the  comi>any  in  wa;;- 
gonfl  fitted  to  travel  on  the  railway  at  the 


oi'linary  s])eeil." 

(/)    Watk'iuMni  7.  Wrrxhun,  dec.  Ji.  Co., 
3  Xev.  A:  Mac.  1»H. 

(//)  3  Nev.  A:  Mac.  137. 

(r)  31  &  32  Vict.  c.  119,  8.  20. 
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Vict.  c.  62,  s.  12  (see  vol,  II.),  enables  any  railway  company  to  apply  to 
the  Inland  Revenue  for  a  licence  for  the  sale  of  tobacco  "by  any  totiacco 
means  personal,  mechanical,  or  otherwise  "  in  any  railway  carriage  of 
which  they  are  proprietors. 

Companies  are  liable  to  heavy  penalties  in  case  they  provide  trains,  Trains  for prue 
or   stop  ordinary  trains   at    any  place   not  an    ordioary  station,  to 
accommodate  parties  attending  a  prize  fight 

Every  company  must  provide  and  maintain  in  every  passenger  CommwiteiMon 
train  which  travels  more  than  twenty  miles  without  stopping,  Hea^nmtuit 
efficient  means  of  communication  between  passengers  and  the 
servants  of  the  company.  Passengers  using  such  means  of  com- 
munication ^vithout  sufficient  cause  are  liable  to  a  penalty  (i/).  A 
train  is  or  is  not  within  this  enactment  according  to  the  actual 
intention  of  the  company  of  stopping  or  not  within  the  twenty  miles, 
and  that  this  intention  may  be  collected  from  the  instructions  of  the 
company's  servants  and  the  time-tables  taken  togetlier  (5). 


jwuiy'ii  soirmnte. 


*.  7%c  Fower  to  take  Tolh ;  the  Toll  Clmtse^  of  the  Specml  Acts;   *-  ^"'rf^^^ 
and  the  Impending  Mevimons  under  the  Act  of  188S.  — - 

The  power  to  take  tolls,  so  far  as  it  is  derived  from  the  Railways  r,  a  Ant,  en.  se, 


Clauses  Act  is  contained  in  the  80th  and  92nd  sections, 
section  is  as  follows : — 


The  8Cth 


*'  It  fihall  be  lawful  for  the  company  to  use  and  employ  locomotive  engines  or  Power  to  make 
other  moving  power^  and  carriagoa  and  waggons  to  1»€  drawn  or  pri>i)eUed  tliereby,    Jj^^JJ^*^'*^ 
and  t-o  caiTy  and  convey  n]»on  the  railwa)^  all  sncli  passengers  and  goods  as  may 
be  offered  t^*  tJiiini  f>r  that  jmriiofle,  and  tu  mako  anch  reasoniible  charges  in 
reapect  thereof  aa  they  may  from  time  to  time  detemiine  upon,  nut  exceeding 
the  toUs  by  the  spcciiil  Act  anthori^sed  to  be  taken/' 

The  expression  "reasonable''  in  tliis  section  does  not  seem  to  have  M««iingof 
come  under  the  notice  of  the  Courts,  It  is  clear  that  grammaticall}^ 
it  imposes  some  limit  on  the  otlienvise  absolute  discretion  of  the 
company  to  charge  as  they  please  within  the  maximum  of  the  special 
act,  80  as  to  make  it  a  question  of  fact  in  each  case  what  is  a  reason- 
able sum,  and  to  allow  every  charge  made  by  a  company  for  carriage 
to  be  submitted  to  a  jury.  It  might  be  argued,  however,  that  the 
practical  result  of  this  would  be  so  inconvenient,  that  the  word 
''reasonable**  ought  to  be  rejected.  It  might  also  bo  argued  that 
the  expression  reasonable  has  reference  merely  to  the  equality  clause 


(y)  31  k  82  Vict  c.  119,  i,  22. 

(r)  Blnmiresv,  L,  d-  F.  J?.  Co,,  L.  R., 
8  Ejc.  283;  42  L.  J.,  Ex.  182-Ex.  Ch. 
In  thii  ciwo  the  prinmry  cause  of  tm  acci- 
dotit  Wis  the  bilking  of  a  tire,  withoat 
negligence.     Several  ntintites  dapeed  be- 


tween th6  breaking  of  the  tire  and  the 
hn[»}M:*iiing  of  the  accident.  It  wm  held, 
thill  there  wsa  evidenoj  on  whicli  the  jury 
could  find  that  the  omission  of  the  statutory 
pre  niition  coniluced  to  tlic  accident. 


•  Sm  j>.4M. 


448  CHAP.   XII. — WORKING  OF  RAILWAY. 

*•  ^jSi^*^  (sect.  90*),  and  that  any  charge  witliin  the  maximum  might  be  aus- 
tained,  so  long  as  it  was  equal.  Lastly,  it  might  well  be  contended 
that  the  term  "  reasonable  "  was  intended  to  apply  only  to  ambiguous 
classifications  occurring  in  the  toll  clauses  of  the  special  acts.  On 
the  other  hand,  it  might  be  urged  that  the  intention  of  the  Legisla- 
ture was  to  impose  an  indefinite  chock  of  "  reasonableness"  upon  the 
charges  in  addition  to  the  definite  one  imposed  by  the  maximum  of 
the  special  act.  The  relation  which  any  fixed  maximum  charge 
would  bear  to  a  fairly  remunerative  charge  would  continually  vary 
with  the  value  of  money  and  other  disturbing  causes ;  and  as  there 
is  no  self-acting  power  for  revision  of  tolls  (revision  under  7  &  8  Vict 

t  sm  j».  4M  ^  g-^  requiring  a  sptnnal  act  f)  the  Legislature  must,  it  might  be  said, 
\Hi  taken  to  have  purposely  adopted  the  crude  method  of  allowing  all 
charges  to  be  disputable  between  the  railway  companies  and  their 
customers.  It  is  submitted  that  the  latter  view  is  the  correct  one, 
on  the  simple  grounil  that  any  special  meaning  of  the  term  reason- 
able would  have  been  expressed,  if  the  Legislature  had  intended  such 
special  meaning  to  be  given  to  the  term ;  and  that  therefore  it  is  open 
to  any  customer  of  any  company  to  dispute  any  charge  for  carriage 
made  by  it,  although  within  the  maximum  fixed  by  the  special  act ; 
and  this  appears  to  have  been  the  view  of  the  Railway  Commissioners, 
who  observed  in  their  Fourth  Report  (par.  14) : — 

''  It  is  well  known  that  the  charges  which  a  cumpany  may  take  must  not 
exceed  the  maximum  tolls  authorized  by  8})ecial  act.  It  has  beeu  less  noticed  that 
they  must  also  be  reasonable,  and  even  whore  a  company  is  empowered  to  chuve 
any  rate  it  thinks  proper,  as  for  the  carria'^e  of  packages  not  exceeding  a  certam 
weight,  generally  live  hundredweight,  the  power  is  not  absolute,  the  charge  must 
still  be  a  reasonable  sum.  We  have  had  from  time  to  time  complaints  made 
to  us  of  high  charges  on  local  trattic,  and  it  deserves  c<jnsideration  whether  it 
would  not  be  well  that  this  import^int  statutory  ([ualilication  of  reasonableness 
were  made  of  practical  value,  and  security  taken  for  its  being  observed,  by  our 
being  authorized  to  enj<»in  the  reduction  of  unre;vsonable  charges,  just  as  we 
enjoin  the  reduction  of  unequal  charges." 

juri»iiction  of         The  Railway  and  Canal  Commission,  whicli  has  now  superseded 

caiuu'&mimifi-     the  Railway  Commissioners,  in  addition  to  its  jurisdiction  in  respect 

tormorchjuidijw;.  of  uuduo  preferences,  &c.  (as  to  wliich  see  cli.  XT.  and  ch.   XII., 

sect.  8,  post),  has  the  following  jurisdiction  as  to  railway  or  canal  rate> 

for  merchandise  traffic,  under  s.  10  of  the  Railway  and  Canal  Traffic 

Act,  1888  :— 

**  Where  any  question  or  dispute  arises,  involving  the  legality  of  any  toll,  rate 
or  charge,  or  portitm  of  a  toll,  rate  or  charge,  charged  or  sought  to  be  charged 
for  merchandise  traffic  [i.e.,  by  s.  65  trattic  in  goods,  cattle,  live  stock  and 
animals  of  all  descri[»tions]  the  Counnissioners  shall  have  jurisdiction  to  hear 
and  determine  the  same,  and  to  enforce  payment  of  such  toll,  rate  or  charge,  or 
BO  much  thereof  as  the  Commissioners  decide  to  be  legal." 

It  will  be  observed  that  this  section  applies  to  merchandise  traffic 
only,  that  it  confers  the  jurisdiction  in  terms  which  point  to  an  ajrbi- 
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t ration,  and  tLat  is  enforcement  of  payment  of  what  is  due,  not 
prohibition  of  cliarging  what  is  not  due  which  it  expressly  authorizes. 

The  Board  of  Trade  also  by  sect.  31  of  the  same  Act  (the  "  concilia-  SSSS^^Jf'^^iSSio 
tlon  clause")  has  the  power  of  entertaining  complaints  of  unreason-  ^r^«^*ir r»t«% 
able  charges  conferred  upon  it  in  the  following  terms : — 

(1*)  '\\'Tienevor  any  peraon  r&ceiviiig  or  semli  ng  or  desiring  to  send  any  gocnls  by 
any  niQway  is  of  opinion  tliat  the  railway  conijiany  is  charging  him  an  unfair  or  an 
unrt^aaonable  rate  of  charge,  <»r  i*  in  any  other  rc»|)e«2t  treathr^  him  in  an  oppres- 
sive or  nnreasonable  manner,  Biich  person  may  c*uu plain  to  the  Board  of  Trade. 

(2.)  The  Board  of  Trade^  if  they  think  that  there  ia  reasonable  ground  for 
the  complaint,  may  thereupon  call  upon  the  rail  way  company  for  an  explanation, 
and  endeavour  to  settle  amicably  the  differencea  between  the  complainant  and 
the  railway  company. 

(3,)  For  the  purpctse  aforeaaid,  the  Board  of  Trade  may  appoint  either  one  of 
their  own  officers  or  any  other  competent  person  to  eomninnicate  with  the  com- 
plainant and  the  railway  conrpany,  and  to  receive  and  consider  such  explanations 
and  communications  as  may  be  made  in  reference  to  the  couiplaiut  ;  and  the 
Boartl  of  Trade  may  pay  to  snch  last-mentioned  peraon  such  remuneration  as 
they  may  think  tit,  and  as  may  be  approved  by  the  Treasnry. 

By  suh-s,  4  the  Board  of  Trade  is  to  submit  to  Parliament  rep<jrts 
of  complaints  made  under  the  section,  and  by  aub-s,  5  a  complaint 
xtnder  the  section  may  he  made  by  any  of  the  authorities  having  a 
locus  standi  before  the  Railway  Commission  under  sect.  7  of  the 
Act  (ante,  p.  433). 

This  section  applies  to  passenger  as  well  as  merchandise  traffic. 
It  is  purely  tentative,  and  the  working  of  it  will  rest  entirely  with 
the  Board  of  Trade,  which  Board,  Iiowever,  though  not  so  authorized 
by  the  section,  is  not  debarred  by  it  from  putting  the  law  in  force 
under  7  &  8  Vict.  c.  85  (see  ch.  X.,  sect  10,  p.  420)  or  the  Traffic 
Act  (see  ch.  XJ.,  sect.  14,  p.  433),  against  any  company  complained  of. 

It  is  noticeable  that  the  Legislature  has  not  in  the  Act  of  1888 
chosen  iu  express  terms  to  give  the  Commissioners  or  the  Board  of 
Tjade  the  power  directly  to  restrain  unreasonable  charges,  not  being 
preferential,  which  are  within  the  Parliamentary  maximum.  It  is 
conceived  how^ever  that  such  jurisdiction  is  sufficiently  given  to  the 
Commission  by  sect.  9,  par*  (c)  of  the  Act  of  1888  (see  ch.  XL,  sect.  6, 
p.  435,  ante).  It  would,  of  course,  in  any  event,  lie  upon  a  customer  to 
prove  to  any  tribunal  that  any  particular  charge  was  unrettsonable. 

In  Mi/ers  v.  London  and  South  Weatern  ii.  Co.  (a),  it  was  held  R^^o»bie 
that  a  railway  company  is  not  bound  to  carry  by  their  shortest  route,  Afvtrt^.  Lts, 
and  may  charge  their  maximum  for  goods  conveyed  on  an  indirect 
route  according  to  the  distance  actually  travelled.  There  the  defen- 
dants received  goods  to  be  carried  from  Southampton  to  '*'  Luton  to 
order  viA  Great  Northern.*'  The  goods  were  conveyed  in  the  same 
truck,  without  unloading,  on  the  defendants*  railway  from  Southamp- 


IV.  R,  CO, 


{.!)  L.  R,  SC.  R  1  ;  .'19  L  .L,  C.  P.  37. 
rcvcr>sinj2  u  dfcision  of  a  county  eourt 
juil^e,  wba^  howi;ver|  had  held  thjit  kilh 

H. — VOL.  I. 


the   reut6  and   the  ameuDt  charged  Wi<ro 
reasonable. 


G   G 
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*•  ^^Jfl""*"^'    ton,  through  Clapham  Junction,  to  the  defendants'  goods  station  at 

-  jjj^^  Elms.     From  Nine  Elms  they  were  carried  back  to  Clapbam 

Junction,  from  Clapham  Junction  to  Blackfriars  on  the  London, 
Chatham  and  Dover  line,  from  Blackfriars  to  King's  Cross  on  the  Metro- 
politan and  Great  Northern  lines,  and  from  King's  Cross  to  Luton  bj 
the  Great  Northern  Railway.  The  plaintiff  contended  that  the  defen- 
dants were  not  entitled  to  charge  for  the  distance  between  Clapham 
Junction  and  Nine  Elms  and  back,  but  the  Court  held  that  they  weie 
In  connection  with  this  branch  of  the  subject,  it  may  be  usefiil  to 
direct  attention  to  the  following  section  (sect.  237)  of  the  Great 
Eastern  Railway  Act,  1862  (25  &  2G  Vict.  c.  ccxxiii.) : — 

'^  All  tolls  and  suius  of  money  to  be  charged  by  the  company  in  respect  of 
passengers,  animals,  or  goods  of  any  description  conveyed  on  the  Varmoutli  KiMy 
the  NonfV'ich  and  Brandon  line,  the  Dereham  branch  and  the  Lowestoft  bnnch 
respectively,  or  any  of  them,  sliall  be  fixoil  and  regulated,  and  shall  be  chmi^ged 
with  reference,  as  nearly  as  may  be,  to  the  numl>er  of  miles  which  the  stations  on 
the  said  railway  between  which  such  passengers,  animals  or  goods  are  coiiTeyed 
are  distant  from  one  another  accordini^  to  their  geographical  position,  and  not 
with  reference  to  the  length  of  the  railway  between  which  such  stations  and  tlie 
number  of  miles  over  which  the  said  passengers,  animals  or  goods  may  have  been 
actually  conveyed  :  Provided  alwa}*s,  that  such  tolls  and  charges  shall  be  made 
e<iually  and  without  favour  to  all  persons  and  comjtanies  using  the  said  railway 
under  the  same  circumstances.*' 


Charge  of  toIU 
acconling  t<i 
**  geogn)>hical 
di<tauce." 

O.  K  R  Act, 


The  8Gth  section  of  the  Railways  Clauses  Act  seems  only  to  apply 
to  the  usual  case  of  the  company  acting  themselves  as  carriers. 
R  c.  Act,  B.  i>2        The  !)2nd  section  providi's  : — 

*'  It  shall  not  l>e  lawful  for  the  ctmipany  at  any  time  to  demand  or  take  a 
greater  amount  of  toll,  or  make  a  greater  charge  for  the  carriage  of  passengen 
or  goods  than  they  are  by  this  and  the  special  act  authorized  to  demand    .    .   ." 


•  Sft  p.  440. 


McaniiiK  of 
"  toll,"  8.  8. 


Construction  »»f 
Hinbignous  toll 
clause. 


This  section  (which  proceeds  to  give  all  persons  the  power  to  use 
the  railway  on  payment  of  tolls*)  applie?^  not  only  to  the  case  of  the 
rompany  acting  as  carriers,  ])Ut  also  to  the  case  of  the  company 
merely  owning  the  line. 

The  .Srd  section  provides  that  the  word  "toll  "shall  include  "any 
rate  or  charge  or  other  payment  payable  under  the  special  act "  for 
any  passenger,  animal  or  goods  conveyed  on  the  railway. 

It  has  been  said  in  the  House  of  Lords,  that  where  there  is  any 
ambiguity  in  a  clause  of  a  special  act  imposing  rates,  tolls  or  duties, 
that  construction  is  to  be  adopted  which  is  the  more  favourable  to 
the  public  (h) ;  but  some  doubt  has  also  been  thrown  in  that  House 
on  this  rule  of  construction  (c).     The  rule  is  based  on  two  grounds 

[h)  Sfwktun  /•'.  Co.  v.  /hn-rdf,  11  CI.  k  .'lOO  ;  St uurhvUbje  Canal  Co,  v.   JVhedey,  2 

F.  o90,    por  Lords  Brou«^hain  and  Lynd-  H.  &  A»l.  792. 

Imi-st ;  Pnjcc\.  Monmouthshire  li.  ti' Canal  (r)  J'n/rc  v.  Monmouthshire  II,  d:  Canal 

Co.,  L.  II.,  Aj»p.  Cns.  li»7,  per  Lords  Pcii-  Co.,  L.   K.  4  Ai»p.  Ca«<.   197;   per  Lords 

zain'C  and  0'ilafr««i.     ^c»*  Jdso  Parhr  v.  Cairns  and  Selborno. 
f,'rint    Jfoft'-rn    Ji.  Co.,    :?    Kailw.     Chh. 
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(1)  that  a  tax  on  the  public  is  not  to  be  presumed,  and  (2)  that  the 
special  acts  are  framed  by  the  promoters  in  their  own  language.  The 
first  ground  does  not  apply  so  strongly  to  acts  like  railway  special 
acts  rc'guktiiig  payment  fur  services  rendered  as  it  does  to  acts 
iniposiug  taxes  simpliciter ;  but  the  second  ground  appears  to  apply 
to  such  acts  witli  unqualified  force,  and  it  is  submitted  that  upon  this 
second  ground  the  rule  of  coojstructiou  abo%^e  stated  is  a  sound  one, 
and  ought  to  be  adhered  to. 

A  list  of  all  the  tolls  authorized  by  the  special  act,  and  which  shall 
be  exacted  by  the  company,  must  be  exhibited  at  all  stations  wliere 
tolls  are  payable  {d)  (sect,  93),  and  mile-stones  and  posts,  at  the 
distance  of  one  c[uarter  of  a  mile  from  each  other,  muf^t  be  set  up  and 
maintained  by  the  company  (sect*  94),  otherwise  *'  no  tolls  shall  be 
demanded  or  taken  for  the  use  of  the  railway ; "  and  penalties  arc 
incurred  for  defacing  notice-boards  or  mile-stone^i  (sect.  95.) 

Questions  of  some  little  importance  arise  as  to  the  construction  of 
these  sections  (93,  04,  95).  They  clearly  make  publication  of  some 
kind  a  condition  precedent  to  the  right  to  recover  toll,  but  what  they 
require  to  he  published  is  not  quite  so  clear.  Bo  they  apply  to  the 
maximum  tolls  only,  and  to  the  tolls  for  the  use  of  the  railway  only, 
or  do  they  apply  to  all  tolls  actually  charged  (e),  for  the  use  of  the 
railway,  and  of  engines  and  of  carriages,  or  do  they  comprehend  all 
tolls  both  maximum  and  actual  of  whatever  kind  i  The  9Srd  section 
seems  easily  to  bear  the  most  comprehensive  construction,  but  the 
95th  has  a  more  restrictive  appearance.  It  would  be  useless  to 
contend  that  the  95th  section,  which  deprives  the  company  of  their 
right  to  toll  in  case  of  non-publicatiou,  applies  to  the  case  where  they 
act  as  carriers  ;  but  perhaps  the  true  solution  of  the  question  may  be 
that  though  the  companies  are  directed  under  the  penalty  of  sect.  95 
to  publish  only  the  tolls  for  the  use  of  the  railway,  they  arc  neverthe- 
less directed,  though  without  being  subject  to  penalty  of  sect,  95  for 
non-compliance  with  the  direction,  to  publish  all  tolls  and  fares  both 
maximum  and  actual.  The  authority  of  three  cases- — decided  in- 
dependently of  each  other — is  in  favour  of  the  more  restrictive  con- 
struction. In  an  early  case  (/),  the  Court  of  Q'jeen  s  Bench  considered 
it  "very  dtjubtfur*  whether  a  clause  in  a  special  act,  very  similar  to 
sects,  94,  95,  applied  to  the  company  acting  as  earners.  More 
recently,  the  Queen  s  Bench  Division  of  the  High  Court  has,  with 


H,  C.  Act,  M, 


PtiMicatlon  A 
conditimi  pn&- 
Cf  dent  to  right 
to  recover. 


CUtt«es  re- 
quirtag  publlcx* 
tirtrt,  €ot}strufr"l 

ii>  iiitij>iilicalbk 


((f)  Sea  Fri}q}  v.  Bridgwater  and  Taiiti* 
hn  Caml  and  Jl,  Co,,  22  L.  J.,  Ch.  1084  ; 
J  7 -Jar.  887. 

(f)  Ab  to  thii,  flee  Oreggotiy  app.,  P^tfr^ 
reap.,  L  R.  4  Ex.  D.  142,  where,  by  a  pinr 
coinpaoy^s  a«t  it  w»h  "HM.-i^d  tlint  all  toU^ 


anihorized  forth^  Hm^  being  Klioiilil  Ik?  pub- 
ILtbed,  aud  it  was  hold  Ihut  tUia  applied  to 
Bctiial  tolls. 

(  r}  Gartmiw  Brinid  and  Exitef  R.  Co., 
m  L.  J.,  Q,  B.,  lit  |>.  21»5.  The  specinl act 
WHM^Krfo.  I,  1%  xvxii.  s,  188* 

iJ   f  i    ?. 
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*•  ^jwJ,,'*'  '***"*  reference  to  sect.  95  of  the  Railways  Clauses  Act  itself,  expressed  a 
decided  opinion  to  the  same  eflfect  (g) ;  and  the  Court  of  Session  in 
Scotland  has  construed  the  88th  section  of  the  Scotch  Biulways 
Clauses  Act,  which  is  identical  with  sect.  95  of  the  English  Statute, 
in  a  similar  manner  (/t).  Nor  does  there  seem  to  be  any  authority  to 
a  contrary  effect.  And  both  in  the  special  acts  and  in  ordinary 
language,  "toll"  seems  to  signify  the  payment  for  the  use  of  the 
railway  as  a  highway,  "  fare  "  the  passenger's  payment,  and  "rate" 
and  "charge"  l)oth  the  passenger's  payment  and  the  payment  for 
goods,  the  terms  "  fare,"  **  rate,"  and  "  charge  "  being  all  applied  to 
charge  made  by  the  companies  as  carriers  (i). 

The  publication  of  passenger  fares  is  expressly  provided  for  by  the 
15th  section  of  the  Regulation  of  Railways  Act,  18G8  (31  &  32  Vict, 
c.  119),  as  follows : — 


Publication  of 
fares  for 
liamcnger*. 

R  R.  Act,  18«8, 
H.  15. 


Publication  of 
rat«t  for  goodn. 

R.  R.  Act,  1873, 
a.  14. 


*'  £ver>'  company  shall  cause  to  be  exhibited  iii  a  conspicuous  place  in  the 
booking  oiiice  of  each  station  on  their  line,  a  list  or  lists  painted,  printed  or 
written  in  legible  characters,  containing  the  fares  of  passengers  by  the  tiuini 
included  in  the  time  tables  of  the  company,  from  that  station  to  every  place  for 
which  passenger  tickets  are  there  issued.*' 

But,  although  sect.  40  of  the  same  act  prescribes  a  mode  of 
recovering  penalties  imposed  thereby,  neither  in  that  section  nor  in 
any  other  part  of  the  act  is  any  penalty  imposed  for  non-conipliauce 
with  sect.  15  {h). 

The  publication  of  rates  for  goods  is  provided  for  by  the  14th 
section  of  the  Regulation  of  Railways  Act,  1873  (36  &  37  Vict.  c.  48), 
as  follows : — 

**  Every  railway  company  and  canal  company  shall  keep  at  each  of  their 
stations  and  wharves  a  book  or  books  showing  every  rate  ,7)  for  the  time  being 
charged  for  the  carriage  of  traffic  (//»}?  other  than  pjisaen<;ers  and  their  luggage, 
from  that  station  and  wharf  to  any  place  to  which  they  book,  including  any  rates 
charged  under  any  special  contract,  and  stating  the  distiuice  from  that  station  or 
wharf  of  every  stjition,  wharf,  siding  or  place  to  which  any  such  rate  is  charged. 
Every  such  book  shall,  during  all  reasonable  hours,  be  open  to  the  inspection  of 
any  person  without  the  payment  of  any  fee.'' 

The  section  proceeds  to  enact  that,  any  company  failing  to  comply 
with  it  is  to  be  liable  to  a  penalty  of  oL  a  day,  recoverable  before 


((/)  Broum  v.  O.  W.  R.  Co.,  L.  U.,  9  Q. 
B.  *D.  744  ;  51  L.  J.,  Q.  B  529.  This  cnse 
was  affirmed  l)y  the  Court  of  Appeal  upon 
the  coiistniction  of  the  Great  "Wfslern  Act, 
5  &  6  W.  4,  c.  evii.  s.  16S,  which,  contain- 
ing as  it  does  the  words  "rates  or  tolls  for 
articles  or  pjissen^crs  convoyed,"  is  even 
more  ngainst  the  company  than  s.  95  of  the 
IJuilways  Clsmses  Act. 

{h)  ScfMish  North  EiuUni  R,  Co.  v. 
Aiulcrson,  1  Sess.  Ca.,  3rd  Series,  1056 
(.v.i>.  18(53).  See  also  Hiijhland  R.  Co.  v. 
Jackson,  3  Ses-s.  Ca.,  4th  Ser.,  581. 

(t)  In  the   Keport  of  the  Royal   Com- 


mission, 18G7,  p.  1,  it  is  said  that 
*'from  the  context  of  the  Act  [of  1845]  it 
wouhl  appear  tliat  Parliament  intended  all 
charges  actually  made  to  be  exhibited." 

{k)  The  remedy  for  non-compliance 
would  seem  to  be  under  7  &  8  Vict.  c.  85, 
s.  17,  vol.  II. 

(/)  In«:ludingall  through  rat fs,  from  the. 
j>articular  station,  but  no  rat«'sof  any  kind 
Irom  anv  other  station,  Oxhide  v.  ^V.  E.  R, 
Co.,  3  Nev.  A:  Mac.  35 

(«;)  This  includes  trucks,  »Vc.,  as  well  as 
Ijoods  and  animals.  See  sect.  3  of  the  act 
(the  inteqiretation  clause). 


SECT,   4. — POWER   TO   TAKE  TOLLS   (PUBLICATION). 


453 


I 


justices.  NotwUli8tamling  that  this  Bpecific  remedy  is  provkled,  it 
seems  that  the  Railway  and  Canal  Commission  have  juriBdiction, 
under  sect.  6  of  the  same  act,  to  entertain  any  complaint  made  of 
the  contravention  of  sect.  14.  The  Railway  Commissioners  have  so 
decided  {n). 

The  Commissioners  have  held,  too,  that  a  coal  siding  is  a  station 
within  the  meaning  of  sect.  14,  and  that  a  railway  company  is  bound 
to  keep  books  of  rates  for  the  conveyance  of  coals  therefrom,  either 
at  the  siding  or  at  the  station  '*  where  persons  interested  in  knowing 
the  charges  for  coal  might  be  expected  to  go  in  order  to  obtain  the 
information  sought  '*  (o).  The  words  of  the  section,  "  to  which  they 
book/'  mean  "  to  which  they  quote  a  rate,"  and  the  obligation  to 
keep  rates  at  the  station  from  which  they  are  charged  attaches  equally 
whether  the  actual  booking  is  done  there  or  somewhere  else.  This 
was  held  by  the  Commissioners  in  Jones  v.  Nvrth  Eastern  R,  Co.  (2>), 
in  which  case  the  company  had  formed  all  their  stations  into  three 
gi'oups,  and  kept  their  mineral  rates  for  the  whole  of  each  group  at 
one  principal  station  only. 

The  right  to  inspect  the  rate  book  is  general,  and  it  is  iramaterial 
what  motive  or  object  the  party  has  in  desiring  inspection,  and  the 
Commissioners  have,  as  ancillary  to  inspection,  granted  the  right  of 
taking  extracts  or  copies  from  the  rate  book  (q). 

The  Rubject  of  ** terminal**  charges  and  of  their  distinguish ment 
from  rates  for  carriage  is  dealt  with  in  chapter  XVI.,  sect  S. 

The  following  extract  from  the  Report  of  the  Amalgamation  Com- 
raittee  of  1872,  shows  the  policy  of  the  Legislature  in  passing 
section  14  of  the  Railways  Regulation  Act,  1873  :— 

"  The  ratea  in  the  case  of  all  the  great  companies  are  numbGred  by  millions, 
and,  as  the  practice  of  through  rates  and  through  booking  eitenda,  are  likely 
to  increase  atill  further.  In  addition  t^  this,  they  are  conataiitly  varying 
with  the  varying  circvimstancea  of  trade  and  of  railway  policy.  The  case 
of  the  public  against  the  railway  companiea  is  a  very  strong  one.  They  are 
monopoJisU,  who  are  imlimited  in  their  charges  for  cajriago,  except  by  the 
parliamentary  maximum,  and  who  are  restricted  by  no  definite  limit  what- 
ever as  regards  terminal  charges  ;  these  two  charges  they  mix  up  together, 
ftnd|  under  the  present  system,  they  do  not  separate  them.  They  are  practically 
tinder  no  restriction,  except  that  of   their  own   interest,  which   may  not   be 


JnHMiction  of 
R&ilway  CoeQ" 
iiii^lMners  to 
cii  forte  {jubltoft- 

Perkim  r.U^ 
N,  H\  R.  Co. 


PuMlcaUonof 
rat^a  at  coii 


Bight:  to  in<<p«ci 
rmie  bouk  i« 
griiemL 


'  TermtnftU 


Policy  of  «tt- 
forclniT  publlca- 
tforj  of  rites. 


in)  Ptrkins  v.  X.  dr  N.  W.  IL  Co,  1. 
Nev.  k  Mac.  327,  decided  on  the  authority 
of  Vory  r,  Yannouih  and  Norwich  R.  Co. , 
3  Hailw.  Cas.  524. 

(o)  Marbome  A*.  Co,  v.  L.  «fr  N.  TF.  It 
Ca,,  2  Nev.  k  Mac.  16&.  See  also  Jatu» 
V.  iV.  £.  R.  Co.,  2  Ki»T.  k  Mac.  208, 

(;i)  2  Nev.  k  Mac  209. 

{q)  Perkim  v.  L  d-  N  JT,  R,  Co.,  ubi 
lUpLii.  It  appears  that  *'  the  CommiMioners, 
IV ho  di rectal  yisits  to  be  mads  to  Tarious 


stations  to  discover  whether  the  provisions 
of  sect.  14  were  complied  with,  fuund  that 
ill  many  instnnceiJ  they  were  not,  and  com- 
municiited  with  the  Board  of  Trade  a»  to 
those  compmiies  mo^t  in  default,  in  vase 
the  Board  might  thiuk  fit  to  cause  an 
appUcatiofi  to  be  made  to  the  Coninus^ 
aioners  under  sect.  6  of  the  Act  of  1873/* 
for  an  Injunction  enjoin in|^  compliaiica 
with  the  section.  See  Ist  Report  of  Com- 
nuMsionerSp  p.  8. 


4,  Pawr  to  ttth 


dirfiiiLit  of  ItftJ- 
nient. 

It.  €.  Art,  t.  fC. 


H       "Toll/' 

^m  ConHnenae'Hi  of 
■  right  k>  to]  Hnr 
^m       utw  of  rail  war. 

EmptleK. 


the   aiime  aa  that  of   tlie  public  ;  tlioy  claim  and  exercise  the  right  to  va 
their  charges  to  any  extent  th«y  pleiisy,  within  the  parliamentary  maxiuium  ;  to* 
favour  one  place  or  oueUeacriptioii  of  trade  afc  the  expenae  of  another  ;  to  charge 
high  rates  far  shurt  diJitimceB,  and  low  rates  ftir  long  distances  ;  or  to  charge  two 
different  rate;*  for  the  same  Bervice^  if  they  think  it  to  their  interest  to  do  so  ; 
and  not  only  do  they  claim  to  exercise  all  these  jMiwera,  hut  they  refuse  to  tell 

the  imblic  haw  they  exerciHe  them,  or  why  they  exercise^  thetu If 

the  coiiipaniea  me  dealin«f  fairly,  it  is  to  their  bite  rest  to  court  observation  and 
criticiani,  and  to  g:ive  the  public  all  possible  inforumtion  about  their  charges,  and 
their  reasons  for  making  them  ;  and  there  appears  to  be  no  reason  why  they 
should  not  freol}'  give  to  every  trader  making  intiuiry  the  same  knowledge  or 
information  wliicli  they  must  necessarily  give  to  every  clerk  or  siation-roaster 
who  is  em|)owered  to  clmrge  rates  j  or  wliy  they  should  not  frame  a  scale  dis- 
tinguishing betvv  een  terminal  charges  and  mileage  ;  or  why,  lastly,  they  shouhl 
not  be  bound  tc>  f  urniah  in  wTiting,  on  the  application  of  the  Board  of  Trade,  or 
of  some  competent  authority,  such  as  the  Commisaion  referred  to  below,  their 
reasons  for  making  any  charge  which  is  complained  of,  either  aa  being  ex- 
ceptionally high  or  exceptionally  low%  or  otherwise  unfair,  either  to  the  person  or 
clusa  of  persons  paying  it,  or  to  any  other  persons,  or  to  any  particular  place  or 
trade." 

Tolls  are  payable  to  such  persons,  at  sudi  places,  and  in  such 
manner,  as  the  company  nhall  appoint :  (Sect,  96.)  In  default  of 
payment  of  tolls  for  carriages  or  goods,  the  company  may  detain  and 
sell  such  carriages  and  goods,  or,  if  removed,  any  other  carriages  or 
goods  on  their  premises  belongiug  to  tlie  defaulter,  and  pay  them- 
selves ;  or  tolls  may  be  recovered  by  action  at  law  :  (Sect  97.) 
Notwithstanding  the  definition  of  toll  in  the  interpretation  clause 
{sect.  3)  as  incbifiing  "  any  rate  or  charge  for  any  passenger,  animal, 
carriage,  goods,"  iVc,  "  conveyed  on  the  railway,"  it  has  been  held  by 
the  Court  of  Exchequer  that  tbis  97th  section  applies  only  to  tolls 
for  the  use  of  the  railway,  and  not  to  the  charges  made  by  a  company 
as  carriers.  The  decision  seems  to  have  proceeded  on  the  ground 
that  the  95th  and  96th  sections  "  related  evidently  "  to  tolls  for  the 
use  of  the  railway  only  (i*),  and  this  has  no  doubt  been  held  («)  ;  but 
the  correctness  of  the  decision  restricting  the  meaning  of  s.  97  has 
been  questioned  in  a  Scotch  case  (t).  The  97th  section  has  also  been 
held  not  applicable  to  a  sum  claimed  for  return  of  "  empties/'  and 
where  a  railway  company  entitled  to  distrain  for  tolls  demanded  a 
sum  in  gross  made  up  of  two  sums,  one  due  for  tolls,  the  other  not 
so  due,  and  the  party  tendered  the  amount  due  for  tolls  as  being  all 
that  wa,s  due ;  it  was  held  that  the  company  were  not  entitled  U) 
(tidralt},  hilt  were  not  precluded  by  the  ten* ler  from  recovering  the 
toll  (it);  but  it  has  been  held  applicable  to  a  charge  for  the  use  of 


(/•)  iFallU  v.  /..  it-  S.  IK  /?.  6'0..  39 
L.  J.,  E)t.  57;  L.  K,  5  Ex.  62. 

(a)  Sot>  Brotni  r.  O.  W.  R.  Co,,  L.  K. 
9  Q.  B.  D.  744,  nml  p.  451,  aiit«. 


[t]  Cafeduftian  li.  Co.  v.  Ouihl,  1  Scsa. 
Cn,,  4th  Series,  1»8. 

Hi)  Field  Y,  KetrpoH,  itf.  J?,  Co.,  27 
L.  J.,  Ex  m&. 
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the  line  and  of  looomotive  power  combined  (x).  The  section  does 
not  authorize  detention  and  sale  of  carriages  for  tolls  due  in  respect 
of  goods  carried  on  tliem  (y).  The  owner  of  carriages  or  goods  must 
deliver  to  the  collector  of  tolls  an  ei[act  account,  in  writing,  signed 
by  him,  of  the  n umber  ami  rjuautitj  of  goodsi,  &c.,  conveyed,  and  of 
the  place  wtience  tliey  came  and  whither  they  are  going  :  (Sect.  98}  ; 
and  if  any  person  fails  to  give  such  account »  or  gives  a  false  account, 
or  unloads  goods  witli  intent  to  avoid  payment  of  tolls,  he  is  liable 
to  a  penalty  in  addition  to  the  tolls :  (Sect  99.)  Disputes  concern- 
ing the  amount  of  the  tolls  may  be  settled  by  a  justice,  and  the 
company  may  detain  the  goods  meanwhile :  (Sect.  100.)  If  any 
difference  arises  between  the  toll  collector  and  the  owner  or  person 
in  charge  of  any  carriage  passing  or  being  on  the  railway,  or  of  any 
goods  conveyed  by  such  carriage  respecting  the  weight,  quantity, 
quality,  or  nature  of  the  goods  conveyed,  the  company  may  detain 
the  carriage  or  goods,  and  examine  the  same  ;  and  if,  upon  examina- 
tion, the  goods  appear  to  be  of  greater  weight,  &c,,  the  party  giving 
a  false  account  is  liable  to  pay  the  costs  of  examination  ;  but  if  the 
result  be  otherwise,  the  company  are  liable  to  pay  such  costs,  and 
also  damages  for  the  detention  of  the  goods :  (Sect.  101*)  If  it 
appears  to  a  ju?3tice,  that  such  examination  and  detention  were  with- 
out reasonable  ground,  or  vexations,  then  the  collector  is  liable  per- 
fionaliy  to  pay  the  costs  and  damages,  and  the  justice  may  issue  a 
warrant  for  the  recovery  of  the  same :  (Sect,  102.)  If  a  passenger 
endeavours  to  defraud  the  company  of  his  fare  *  (z),  he  is  liable  to  be 
fined,  and  may  be  apprehended  and  detained  until  he  can  con- 
veniently be  taken  before  a  justice:  (Sects.  103,  104.) 

The  power  to  charge  lolls  is  to  be  found  in  the  Consolidation  Act 
as  well  as  in  the  special  act,  but  tlie  amount  of  the  tolls  is  to  be 
gathered  from  the  special  acts  only.  These  amounts  will  be  found 
to  vary  according  to  the  expense  of  the  line,  the  date  of  its  construc- 
tion, the  opposition  to  which  the  bill  was  subjected,  and  the  discretion 
of  the  parliamentary  committee  to  which  it  was  submitted*  But 
although  both  the  amounts  and  the  classificationsof  goods  chargeable 
vary  very  much,  the  form  of  the  toll  clauses  (at  any  rate  since  the 
Railways  Clauses  Act  of  1845J  exhibits  a  considerable  similarity. 
The  tolls  are  divided  into  four  branches.  There  is  a  separate  toll  for 
the  use  of  tire  railway,  another  separate  toll  for  the  use  of  the  railway 
in  a  carriage  provided  by  the  company,  another  separate  toil  for  the 
use  of  locomotive  power,  and  finally,  an  aggregate  maximum  "  rate 
of  charge  "  for  the  use  of  all  together. 


AccAitit  of 
kding,  s.  9S. 


IHs|mt««  u  to 
tmlla  nmybb 
Huttted  ty  a 
justice, 

R  C.  Act.  8.  100. 


Toll  Cf>l  lector 
liable  for 
wrongflil  de- 
tention of 


PtHQdA  by  pilo- 
se Rgvr^ 


Tt  U  clause*  of 
the  hjiecM  «Ctft. 


{x}  North  Central  fFaffon  Ca.  t.  Jfcia- 
rheaUtt  Shejkid^  and  LincQlnshirt  R,  Co., 
L.  IL  82  Ch.  D.  477  ;  55  L.  J.,  Ch,  780. 

(y)  North  Central  Wayon  C<h  r,  Mmu 


chfMer^  Sh^ffield^  and  Lineolnshire  It,  Co.^ 
L.  U.  35  Cb.  D.  191  ;  66  L.  J..  Ch.  609  ; 
35  W.  R.  447— aA, 
(?)  SiHj  IL  V.  Frat,  4  E.  &  B.  598. 


456 


CHAP.   XII. — WORKING   OF   RAILWAY. 


4.  Pmrertotakt 
TolU. 

Bftinple  toll 
eUnaes. 

L.  &  ft  8.  C. 
R.CO. 

of  fonucr 


Reprml 
toll  da 


Tolls  for  V 
nilway. 


BOf 


1.  Hone. 


1  Oz. 


t.SiiuinMiIinAla, 
czoapt  iheep. 


4.  Sheep. 

Tonnage  on 
aiticlee  of  mer- 


6.  Alkali,  co«I, 
grain,  inanore, 


6.  Ale  in  casks, 
eggs,  salt,  BUffar, 
wool,  fte.  lid. 


7.  AlelnbotUes, 
groceries,  salt 
iUh,  kc.  2d. 


The  following  are  the  toll  clauses  of  the  London,  Brighton  and 
South  Coast  Railway  Company's  Act  of  18f53  (n),  26  &  27  Vict, 
c.  ccxviii : — 

''47.  All  clauses  and  provisions  authorizing  the  company  to  levy  tolls,  rates  or 
charges  on  any  railways  or  tramways  belonging  to  them  contained  in  any  acta 
passed  with  reference  to  the  company,  and  in  force  immediately  before  the  pan- 
ing  of  this  act,  are  hereby  repealed,  but  such  repeal  shall  not  release,  dischaige, 
prejudice  or  defeat  any  tolls,  rates,  chains  or  sums  of  money  due  to  the  companj 
at  the  passing  of  this  act  under  or  by  virtue  of  those  clauses  or  provisions,  or  the 
right  of  the  company  to,  or  their  remedies  for  the  recovery  of,  anv  sudi  toUa, 
rates  or  charges,  ana  the  same  may  be  claimed  and  recovered  as  if  this  act  were 
not  passed. 

''48.  The  company  may  demand  and  take  for  the  use  of  their  railways  (and 
which  term  '  their  railways '  in  this  act  includes  the  railways  by  this  act  autho- 
rized) and  for  the  supply  of  carriages,  waggons  or  trucks,  any  toll  not  exceeding 
the  following  (that  is  to  say) : — 

"  First.  In  respect  of  passengers  conveyed  upon  their  railways,  or  any  part 
thereof,  as  follows  : — 
For  every  person,  2d,  per  mile  ; 

And  if  conveyed  in  or  upon  a  carriage  provided  by  the  company,  an  addi- 
tional sum  of  i^d.  per  mile  : 
"Secondly.  In  respect  of  animals  conveyed  upon  their  railways,  or  any  part 
thereof,  as  follows  : — 
Class  1.  For  every  horse,  mule  or  other  beast  of  draught  or  burden,  Sd.  per 
mile  ; 
And  if  conveyed  in  or  upon  a  carriage  provided  by  the  company,  an  addi- 
tional sum  of  Id.  per  mile  : 
Class  2.  For  every  ox,  cow,  bull  or  neat  cattle,  1^.  per  head  per  mile  ; 

And  if  conveyed  in  or  upon  a  carriage  provided  by  the  company,  an  addi- 
tional sum  of  hi,  per  mile  : 
Class  3.  For  every  calf,  pig  and  other  small  animal  (except  sheep  and  lambsX 
^.  per  mile  ; 
And  if  conveyed  in  or  upon  a  carriage  provided  by  the  company,  an  addi- 
tional sum  of  id,  per  mile  : 
Class  4.  For  sheep  and  lambs,  4d.  per  score  per  mile,  and  so  in  proportion  for 

any  number  greater  or  less  than  a  score  : 
'*  Thirdly.  In  respect  of  goods  and  other  things  conveyed  upon  their  railways, 
or  any  part  thereof,  as  follows  : — 

Class  5.  For  all  alkali,  alum,  bark,  bricks,  bones  for  manure,  brooms  and 

handles,  bran,  bullets,  cannel,  cement,  chalk,   clay,  coal,  coke,  compost, 

cement,  culm,  dung,  fireclay,  flint,  flour,  fullers*  earth,  grain,  guano,  iron 

ore,  ironstone,  lead,  lime,  limestone,  manure  of  all  sorts,  metalling  for  road 

repairs,  nitrate  of  soda,  oil  cakes  in  casks  or  bags,  pig  iron,  potatoes,  pollard, 

sand,  salt  for  manure,  slates,  spelter,  stones  for  paving  or  building,  tiles, 

per  ton  per  mile  IJ//.  ; 

And  if  conveyed  in  a  carriage  provided  by  the  company,  an  additional  sum 

per  ton  per  mile  of  J^/.  : 

Class  6.  For  all  ale  and  porter  in  casks,  bacon,  butter  in  casks,  charcoal,  cider, 

dyewoods,  eggs,  eathemware,  gas  and  water  pipes,  hair,  hemp,  hides,  hop 

poles,  hops,  hoofs,  iron  rod,  hoop,  bar,  or  plate,  undamageable  iron  castings, 

lard,  lead  (white  or  red),  marble  in  blocks,  malt,  meal,  molasses,  nails,  paints, 

pitch  and  tar,  rags,  resin,  rice,  salt,  saltpetre,  seed,  soap,  soda,  spirits  and 

wine  in  casks,  steel,  rough  or  cast,  sugar  raw,  sulphur,  tallow,  timber,  staves 

and  deals,  tin,  vices,  chains  and  anvils,  vinegar,  whiting,  wool,  per  ton  i)er 

mile,  l^d,  ; 

And  If  conveyed  in  a  carriage  provided  by  the  company,  an  additional  sum 

per  ton  per  mile  of  {d.  : 

Class  7.  For  all  ale  and  beer  in  bottles,  canvas,  cordage,  flax,  floorcloth,  fruit 

dried,  fish  salted,  groceries,  hay,  hardware,  herrings  dried,  leather,  damage- 


(a)  The  maximum  rate  for  passonf^ers  were  slightlv  raised  by  a  subsequent  act  passed 
in  1868.     See  post,  p.  457,  note  (ft). 
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aWe  iron  castiiigfli  light  iimcluTier}',  mats,  niitientl  waters,  oil  in  casks,  oil 
cakes  (loose),  paper,  rope,  snutf,  apirita  and  wine  in  bottles,  stationery,  tuw^ 
tuq>eiitine|  varnish,  veneera,  per  ton  per  mile,  2^/.  ; 
And  if  ci»nveyed  in  a  carriage  provided  by  the  company,  an  additional  sum 
per  ton  jier  mile  of  ^d.  : 
Claas  8.  For  agricnltnral  iniplementa,  books,  bonnets,  butter  freab*  carboys, 
china,  cork,  drapery;  drugs,  fish  fresh,  fruit  fresh,  fnmitnre,  glass,  haber- 
dashery, hata,    harps,    hosiery,   joiners*  work,   millinery,  linens,  luggage, 
musical  instruments,  meat,  oil  in  jars^  pianos,  pictures,  poultry  alive,  poultry 
dead,  allks,  sugar  refined,  tinned  ware,  wearing  apparel,  and  all  other  mer* 
ehandise,  articles,  matters  or  things,  except  such  as  are  included  in  the  above 
classes,  per  ton  per  mile  3^/.  : 
And  if  conveyed  in  a  carriage  provided  by  the  company  an  additional  sum 
per  ton  per  niile  of  \d*  : 
For  every  carriage  of  whatever  description,  not  being  a  carriage  adapted  for 
travelling  on  a  railway^  and  not  weighing  more  than  one  ton,  conveyed  on  a 
truck  or  platform  belonging  to  the  company,  Of/,  per  mile. 

And  a  like  sum  of  hi.  for  every  additional  quarter  of  a  ton,  or  fractional 
part  of  a  quarter  of  a  ton,  which  any  auc!i  caoiage  may  weigh. 

**49.  The  company  may  demand  for  the  use  of  engines  for  drawing  or  propelling 
ouriages  on  their  railways  any  sum  not  exceeding  Id.  per  mile  for  each  passenger 
or  animal,  or  for  each  ton  of  goods  or  other  articles. 

*^  oO»  The  niaxioium  rates  of  charge  to  be  made  by  the  company  for  the  convey- 
ance of  passengers  along  their  railways^  including  the  tolls  for  the  use  of  the 
railways  and  of  carriages  and  for  locomotive  power,  and  every  other  expense 
incidental  to  such  conveyance  (except  government  duty),  shall  not  exceed  the 
following  sums  ;  (that  is  to  say  J 

For  every  passenger  conveyed  in  a  first-class  carriage  by  an  express  or  fast 

train,  iimpence  halfpenny  (h)  per  mile  : 
For  every  passenger  conveyed  in  a  seeond-olass  carriage  by  an  express  or  fast 

train,  tu'typenct  (^)  per  mile  : 
For  every  imasenger  conveyed  in  a  first-class  carriage  by  an  ordinary  train, 

ticoptmff  (d)  per  mile  : 
For  every  passenger  conveyed  in  a  second-class  carriage  by  an  ordinary  train, 

one  penny  halfpenny  (<?)  per  mile  : 
For  every  passenger  conveyed  in  a  third-class  carriage,  mie  pemiy  per  mile. 

*  *  51.  The  maximum  rates  of  charges  to  be  made  by  the  company  for  the  convey- 
ance of  animals  and  goods,  including  the  tolls  for  the  xise  of  their  railways  and 
waggons  or  trucks  and  for  locomotive  power,  and  every  other  eicpewse  incidental 
to  such  conveyance  (except  a  reasonable  sum  for  loading,  covering,  and  unloading 
of  goods  at  any  terminal  station  of  such  goods,  and  for  delivery  and  collection, 
and  any  other  services  incidental  Uj  the  duty  or  business  of  a  carrier  {/J,  where 
such  services  or  any  of  them  are  or  is  performed  by  the  company),  shall  not 
exceed  the  following  sums  ;  {that  is  to  say  J 

For  every  animal  in  Class  1,  4d.  per  mile  : 

For  every  animal  in  Class  2,  lid.  per  mile  : 

For  every  animal  in  Class  3,  ja.  per  mile  : 

For  animals  in  Class  4,  4d.  per  score  per  mile  (and  so  in  proportion  for  any 
greater  or  less  number)  : 

For  overj^thing  in  Class  6,  1 W.  per  ton  per  mile  : 

For  everything  in  Class  <>,  2d.  per  ton  per  mile  : 

For  everything  in  Class  7,  dd.  per  ton  per  mile  : 

For  everything  in  Class  8,  44,  per  ton  per  mile  : 

And  for  every  carriage  of  whatever  description,  not  being  a  carriage  adapted 
and  used  for  travelling  on  a  railway,  and  not  weighing  more  than  one  ton, 
carried  or  conveyed  on  a  truck  or  platform,  per  mile,  7d. 

*'  52.  The  following  provisions  and  regulations  shall  he  applicable  to  the  fixing 
of  anch  tolb  and  charges  ;  (that  ia  to  say,) 


(h)  Now  2frf.  bv  tho  London,  Brighton 
and  S^uth  Coaist  Railway  Act,  18(38,  ai  k 
32  VicL  c.  cxxxiv.  s.  26. 

((•)  Now  2^d.  il>. 


(rf)  Now  2^d.  ib. 
(e)  Now  l^d,  ib. 

(/)  SetUall  V.  L.  B.  J;&\  C.  R.  Co.,  L. 
R.  isg.  a  D,  ft05,  and  post,  ck  ivi,  s,  8. 


L.  a  ik  8.  c. 
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For  goods,  articles,  animals  or  persons  conveyed  on  their  railways  for  a  lets 
distance  tlian  six  miles,  the  company  may  demand  tolls  and  charges  as  for 
six  miles  (g). 
For  a  fraction  of  a  mile  beyond  six  miles,  or  beyond  any  greater  number  of 
miles,  the  company  may  demand  tolls  on  animals  and  merchandise  for  such 
fraction  in  proportion  to  the  numbers  of  quarters  of  a  mile  contained  therein, 
and  if  there  be  a  f inaction  of  a  quarter  of  a  mile  such  fraction  shall  be  deemed 
a  quarter  of  a  mile  ;  and  in  respect  of  passengers,  every  fraction  ol  a  mile 
beyond  six  miles,  or  beyond  any  greater  number  of  miles,  shall  be  deemed 
a  mile  (A). 
For  a  fraction  of  a  ton  the  company  may  demand  toll  according  to  the  number 
of  quarters  of  a  ton  in  such  fraction,  and  if  there  be  a  fraction  of  a  quarter 
of  a  ton  such  fraction  shall  be  deemed  a  (|uarter  of  a  ton  : 
With  respect  to  all  articles,  except  stone  and  timber,  the  weight  shall  be 

determined  according  to  the  usual  avoirdupois  weight : 
With  respect  to  stone  and  timber,  fourteen  cubic  feet  of  stone,  forty  cubic 
feet  of  oak,  mahoeany,  teak,  beech  or  ash,  and  fifty  cubic  feet  of  any  other 
timber,  shall  be  deemed  one  ton,  and  so  in  proportion  for  any  smaller 
quantity : 
No  station  is  to  be  considered  a  terminal  station  in  regard  to  any  goods  oony^yed 
on  the  railways  of  the  company  unless  such  goods  have  been  received  thereat 
direct  from  tiie  consignor  of  such  traffic,  or  are  directed  to  be  delivered  thereat 
to  the  consignee. 

''  53.  With  respect  to  small  packages  and  sinp^le  articles  of  great  weight,  not- 
withstanding the  rates  of  toUs  prescribed  by  this  act,  the  company  may  lawful^ 
demand  the  tolls  following ;  (that  is  to  say,) 
For  the  carriage  on  their  railways,  or  any  part  thereof,  of  any  parcel  not  ex- 
ceeding seven  pounds  in  weight,  4d.  : 
For  the  carriage  of  any  parcel  exceeding  seven  pounds  but  not  exceeding 

fourteen  pounds  in  weignt,  (yd,  : 
For  the  caxriage  of  any  parcel  exceeding  fourteen  pounds  but  not  exceeding 

twenty-eight  ]>ound8  in  weight,  9^/.  : 
For  the  carriage  of  any  parcel  exceeding  twenty-eight  pounds  but  not  exceeding 

fixty-six  pounds  iu  weight,  1«.  : 
And  for  the  carriage  of  any  parcel  exceeding  fifty-six  pounds  but  not  exceed- 
ing five  hundredweight,  tlie  company  may  demand  any  sum  which  Uiey 
think  fit : 
Provided  always,  that  articles  sent  in  large  aggregate  quantities,  although  made 
up  of  separate  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  shall  not 
be  deemed  small  parcels,  but  such  term  shall  apply  only  to  single  parcels  in 
separate  packages  : 

For  the  carriage  of  any  one  boiler,  cylinder,  or  single  piece  of  machinery,  or 
single  piece  of  timber  or  stone,  or  other  single  article,  the  weight  of  which 
including  the  carriage  shall  exceed  four  tons  but  shall  not  exceed  eight  tons, 
the  company  may  demand  such  sum  as  they  think  fit,  not  exceeding  6d,  per 
ton  per  mile  : 
For  the  carriage  of  any  single  piece  of  timber,  stone,  machinery,  or  other 
single  article,  the  weight  of  which  with  the  carriage  shall  exceed  eight  tons, 
the  company  may  demand  such  sum  as  they  think  fit. 
**  64.  Every  passenger  travelling  upon  the  railways  of  the  company  may  take 
with  him  his  ordinary  luggage,  not  exceeding  one  hundred  and  twenty  pounds  in 
weight  for  first-class  passengers,  one  hundred  pounds  in  weight  for  second-class 
passengers,  and  sixty  pounds  in  weight  for  third-class  passengers,  without  any 
charge  being  made  for  the  carriage  thereof. 


(g)  Hce  Lancashire  a»d  Yorkshire  li.  Co. 
V.  Gcdlow  (No.  1),  42  L.  J.  Ex.  129,  ia 
which  this  clause,  although  it  applied  in 
terms  to  carriage  partly  on  the  line  of  the 
company  and  partly  on  any  line  which  they 
had  a  right  to  use,  was  held  by  the  House 
of  Lords  to  be  inapplicable. 

(A)  A  clause  similar  to  this  second  para- 
graph (in  an  act  in  which  the  first  para- 
£raph  did  not  occur)  empowering  a  company 


to  charge  for  a  fraction  of  a  mile  beyond 
four  miles  was  held  to  empower  the  com- 
j>any  to  charge  for  fractions  within  the 
four  miles,  but  both  the  Court  of  Appeal 
and  the  House  of  Lords  were  equally 
divided  on  the  point :  Pnjce  v.  Monmouth' 
shii'f  Canal  <t-  11.  Co.,  L.  \\.  4  App.  Cas. 
197  ;  49  L.  J.  Ex.  130  ;  40  L.  T.  630 ;  27 
AV.  R.  666. 
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**  55.  PruvidoJ  alwuysj  that  uotlLiii^  lieruin  contained  aliall  be  held  to  prevent 
tlio  company  from  taking  any  increjised  charge,  over  and  tihove  the  clmrges 
hereinbefore  Hunted,  for  the  conveyance  of  goods  of  any  deacrijvtion,  \fy  agree- 
ment with  the  owners  of  or  persona  in  charge  of  such  j^oods,  either  in  respect  of 
tlie  conveyance  thereof  (except  buxuU  parcels)  by  passenger  traina,  or  by  reason 
cif  any  other  special  service  perfonned  by  the  company  in  relation  thereto. 

^^  liil.  Prt>vided  also,  that  the  restriction  sis  to  the  charges  to  be  made  for 
paasengera  aha  11  not  extend  to  any  apecial  train  that  may  bo  required  u[von  the 
rjiUwaya  of  the  company,  but  shall  apply  *  aily  to  the  ordinary  and  express  trains 
appointed  or  to  be  ai>poiiited  from  time  to  time  by  the  compiujy  for  the  conveyanco 
of  pasaengers  and  goods  npon  theii-  railway  a  *'  (t). 

The  majority  of  the  fipecial  acts,  both  of  ancient  and  modern  date, 
will  be  found  to  contain  toll  clauses  divisible,  as  above,  into  the  four 
branches  of— (1)  use  of  railway,  (2)  use  of  railway  in  company's 
oairiages,  (3)  use  of  eogincs,  and  (4)  use  of  all  three.  Excep- 
tions (A')  are  afforded  by  the  Metropolitan  District  Railway  Act, 
1875,  and  by  a  Midland  Railway  Act  of  184(i  ([>  &  10  Vict, 
c.  cccxxvi).  By  a  Standing  Order  of  the  House  of  Lords  (No.  90)r 
"  no  hill  by  which  the  maximum  rates  authorized  for  the  con- 
veyance of  passengers,  goods  or  animals  shall  or  may  be  increased, 
shall  be  read  a  second  time  until  a  report  from  the  Board  of  Trade 
has  been  laid  upon  the  table  of  the  House.*' 

It  has  been  said  that  the  rates  of  charges  on  English  railways  are 
practically  unlimited,  inasmuch  as  the  companies  are  in  every  instance 
left  at  liberty  to  charge  bs  high  a  rate  on  every  part  of  their  traffic 
as  they  have  ever  thought  or  are  ever  likely  to  think  for  their  own 
advantage^ and  that"* the  niaximum  is  always  bo  high  as  to  exceed  the 
limit  which  self-interest  alone  would  dictate'*  (/).  It  may  be  stated, 
however,  that  two  important  relaxations  made  generally  by  railway 
companies — the  grant  of  return  tickets  at  less  than  double  fares,  and 
the  grant  of  children's  tickets  at  half-fares — have  not  been  suggested 
by  the  special  acts,  which  make  no  mention  of  them.  As  far  as  the 
statutes  are  concerned,  these  relaxations  might  be  discontinued  at 
any  time,  unless,  iodeed,  the  restriction  of  "  reasonableness  "  imposed 
by  sect,  8G  of  the  Railways  Clauses  Act,  1845  (m)  might  he  construed 
to  apply  to  them.  However  that  may  be,  the  following  table, 
extracted  from  Mr,  Bigg*s  valuable  collection  of  Special  Acts,  184-5, 


Company  ia«]r 
A|frecm«iiit. 


HestricUun  <l»  to 
ohsrgo:^  not  lo 
Apply  to  NiRHikjil 
tniiu. 


Tolls  m*]r  no U« 
ftltcrecl  withuiit 
re|>ort  from 
BcMtrd  of  Tmde. 


(i)  ThU  MCtioD,  And  the  54th  and  55th 
lectioUBy  follow  common  fonns,  DmitloyL'd 
ill  most  B|)ed&l  acta  nnsscd  within  tlie  Hal 
thirty  years  with  little  varittlion,  i^xcept  aj* 
to  the  weight  of  lupgage  allowed. 

{k)  A  uoteworthy  exoeption  was  for- 
merlv  afFarded  hy  tiio  original  Onjat 
Northern  Act  uf  184(1,  9  k  10  Vict,  c,  IxxL 
Th<?  toll  clauses  of  that  act  provided  (inter 
aUm)  that  the  company  might  charge  a  scpa- 
mte  Slim  for  each  parcel,  altliou.t(b  inuny 
were  included  iu  one  package  (?icct,  20^} ; 


nnd  that  tolls  shoald  he  chnrgeil  accoi-^img 
tit  the  direct  distance  its  in»*itsuredui>oii  the 
Oidiiajjce  Map  {s«et.  207)*  But  nil  the 
toil  cluusea  ol  the  Act  of  iJ^ltf  (which 
might  advautogeoa^ly  be  studied  as  model 
elauaei)  were  repealed  by  13  Jk  t4  Vict  c. 
Ixi. 

(/)  BigfT's  Special  Acts,  1815,  citinf; 
passages  from  reports  of  ilr.  Iiain^,  and 
from  a  Tuimplilet  gf  Mr  Morrifwn^  M.P. 

[m)  See  aud  coiJ»ider  the  remarks  upon 
this  important  section  at  p.  447,  ante. 
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p.  zxvii.,  shows  the  variation  in  the  maximum  charges  authorizeil  by 
the  Special  Acts  passed  in  1845  : — 


I 

t. 

Animals,  per  mile,  i 

Horses ■ 

Sheep  

Carriages ! 

I 

Goods,  per  ton,  per  mile,  i 

Coals    

Com 1 

General  Merchandi^ ' 

I 

Passexoers,  per  mile,  | 

First  Class  ' 

Second  Class  ' 

Third  Class 1 


Lowcftt  Maximum 
Cliargf. 

3 

Oi 

4 


1 
21 


,  Highert  Maximum 
I  Chaige. 


2 

n 

1 


rf. 

6 
10 


The  following  table  shows  the  present  (1888)  maximum  charges  for 
the  use  of  the  railway  and  of  carriages,  and  of  locomotive  power, 
authorized  by  the  princij)al  special  act  of  the  company  named  at  the 
head  of  each  column  : — 


G.  N.  E. 

1S50. 

(18  ft  14 

Vict.  c.  61, 

s.  IS.) 


Pambkgbrii,  per  mile, 

£]^[yr6ss 

1st  Class 

2nd  Class    

Srd  Class 

Animals,  per  mile. 

Horse 

Ox  


rf. 


2 

u 

1 


3 
2 


G.  W.  R. 

1847. 
no  ft  11 


L.&N.W.R. 
1846. 


Vict.c22«,     (9ftlOVirt 


8.  49.) 
b. 


c  204,  «.  63.) 


L.  C.  &  D.  R. 

1853. 
(16  ft  17  Virt. 
C  132,  s.  56.) 

Cf. 


S.  £.  R.  Midland.  G.  £.  R. 

18:^6.        1846.    I    1862. 
(6  Will.  IV.      (9  ft  10    I  (25ft2« 


d, 

1st  CI.  2}  \ 
2nd,.  Ij; 


14 

1 


I 


3 

ij     ! 
oi     ! 


d. 
2i 
2 
14 


3 

2 


2 


75, 
S.  129.) 


3i 


Vict  c  836,  Vict  C.2SS, 
us.  M,  63.):     1.  239.) 

r      I      i. 


Seef. 

3 
2 

1 


14  I  ^ 

n  I  3 

Oi  i  1 

See  e.  , 


d, 

3 
2 
14 


4 
2 

04 


I 


a  Repealing  toll  clauses  of  previous  acts  ;  Increasing  charges  fixed  by  Act  of  1846.  Go- 
vernment duty  is  excepted.  The  conipauy  is  com  Reliable  to  run  third-clsss  carriages 
every  day  ss  often  and  on  such  conditions  as  the  }>oard  of  Trade  may  prescribe. 

ft.  Reducing  charges  fixed  by  pre\ious  acts.  Government  duty  is  excepted.  See  also 
18  &  19  Vict.  c.  98,  s.  92  (South  Wales),  and  26  &  27  Vict.  c.  198,  ss.  6,  64  (West 
Midland  and  South  Wales  Amalgamation).  By  s.  64  of  tlic  latter  act  the  tolls  may 
be  revised  by  the  Board  of  Trade  on  a  6  i>cr  cent,  dividend  being  paid. 

c  Government  duty  is  excepted. 

d.  The  East  Kent  Railway  Act,  1853.     By  22  &  23  Vict.  c.  54,  tlie  name  of  the  East 

Kent  Railway  Company  was  changed  to  London,  Chatham  and  Dover  Kailway 
Company. 

e.  In  the  cus**  of  animals  and  goods,  such  additional  sum  as  the  company  think  pro(»er 

for  use  of  engines,  and  such  additional  sum  as  shall  be  rcnsouable  for  the  use  of 
carririges. 

f.  The  Birmincham  and  Bristol  and  Midland  Railway  Act,  1S46.     Government  duty 

is  excepted.    By  sect.  58,  a  reasonable  additional  sum  appears  to  be  chargeable  for 
the  use  of  engines  and  carriages  for  express  tmins. 

g.  The  Great  Eastern  Amalgamation  Act,  180*2,  rej»ealing  toll  ckuses  of  former  acts. 

By  sect.  237  (see  p.  449,  ante),   tolls  on  certain  portions  of  the  line  are  to  be 
charged  according  to  geographical  distance. 
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With  regard  to  goods,  the  following  table,  extracted  from  the  Report 
of  the  Royal  Commission,  1867,  will  give  an  example  of  the  maximum 
rates  authorized  by  the  principal  acts  of  the  several  conipaoies 
named  * — 


Per  Ton  |>er  Mile, 


Du2)g,  Uine,  brick.%  coal,  pig- 
iron,  irou  ore    ....*..*. 

fiugaff  com,  eiirtheDware,  tim 
ber,  iron  castings,  sheet  and 
wrought    Iran,     damagealiii'! 
iron    -.„,., 

Cotton  and  Other  wools,  drugs, 
iniuiufactunjd  goods    ,,.,»„.. 

Fish,  fe^ithers,  bousehold  far* 
olturi'y  dothmg^,  fiilk 


G.  K  R.  f  G.  W.  R.  '   G.  X.  R 


I 


2    to  2^       2    to  3      {    l}to2i       Iita2^       2    to  2) 

2^  to  3 
3    toSA 


L.  &N. 
W.  R. 


Midlaad. 


The  above  tables,  as  lias  been  alreaJy  indicated,  do  not  apply  over 
all  the  raihvays  worked  by  a  particular  company,  but  only  such 
principal  part  of  them  as  is  regulated  by  the  principa[  special  act  of 
any  particular  company.  Complete  and  elaborate  tables  of  the 
"  maximum  rates  of  charges  which  the  railway  companies  of  the 
United  Kingdom  are  authorized  to  make  for  the  conveyance  of  pas- 
sengers, animals,  and  goods  on  railways  '*  were,  during  the  sitting  of 
a  "Railway  Rates  Committee"  of  the  House  of  Commons,  presented 
to  that  House  in  a  Parliamentary  Paper  of  1881. 

The  variations  in  the  amounts,  as  exhibited  by  the  above  tables,  i««<i><'rr<?<!t 
are  obvious.     But  the  classification  of  eoods  in  the  various  clauses  k'^/**  ^"  specui 
of  the  speeial  acts  exhibits  a  stUl  greater  variety.     The  Report  of 
the  Royal  Commission  of  1867  contains  the  following  passage  on  this 
subject  :— 

**  The  clauses  govemiug^  tolls  and  charges,  which  have  been  l«ft  entirtjly  to 
the  special  acts,  are  of  a  very  bald  and  imperfect  character,  and  are  by  no  moans 
uniform. 

'*  Thcru  ia  not  only  a  diversity  in  the  amount  of  tolls  for  the  use  of  the  lino 
and  in  the  nites  when  the  company  is  a  carrier,  but  an  imperfect  enumeration, 
and  often  a  diversity  of  classification  of  the  various  goods  to  which  the  toOs 
apply.  Thus  some  important  commodities  are  altogether  omitted,  and  the 
clasa  in  wbicb  a  particular  article  is  placed  in  the  act  of  one  company  is  not 
always  the  same  as  that  in  which  the  same  article  is  placed  in  the  act  of  another 
company. 

**  In  some  cases,  Parliament  has  taken  advantage  of  the  amalgamation  of 
companies  to  bring  all  their  powers  as  to  rates  and  tolls  into  the  Anislgiimatiuu 
Act ;  this  has  been  done,  for  instance,  in  the  case  of  the  Lmcasliire  and  York- 
aliire  Rail  fray,  and  to  some  extent  in  tlie  case  of  the  London  and  North 
Western  Railway,  whilst  in  other  cases  the  toll  clauses  are  scattered  through 
the  numerous  sejiarate  acts  originally  obtained  by  the  companies  which  have 
since  been  amalgamated. 
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4.  Fawfr  to  take 
Toils, 


Midland  R.  Co. 


**  For  instance,  the  Midland  Railway  Company  has  its  power  of  levying  tolls 
divided  over  three  acts.  In  one  act  coals  are  classed  in  the  lowest  class,  with  a 
maximum  toll  of  Id,  per  ton  per  mile  ;  in  another  act  they  are  classed  in  the 
second  class,  with  a  toll  of  l^d.  In  one  act  grain  is  classed  in  the  lowest  class 
but  one,  with  a  toll  of  Ihd,  ;  in  the  two  other  acts  it  is  placed  in  the  next  class 
but  one,  with  a  maximum  toll  of  2(2. 

'*  In  the  Midland  Railway  Acts  generally  there  are  four  classes  for  merchandiBe 
and  minerals,  in  the  Lancashire  and  Yorkshire  there  would  appear  to  be  eighty 
in  the  North  Eastern  five,  and  in  the  London  and  South  Western  three. 
L.  k  N.  W.  RCo.  "  The  London  and  North  Western  Railway  Company  appear  to  derive  their 
powers  from  five  acts,  in  some  of  which  the  articles  are  placed  in  eight  classeSy 
in  others  in  three  or  four  classes. 

''  The  Great  Eastern  Railway  Company  has  five  acts,  in  some  of  which  the 
articles  are  placed  in  five  classes,  in  others  in  four  classes. 

**  The  Great  Northern  Railway  would  appear  to  have  its  powers  for  levying 
tolls  and  rates  contained  in  nine  separate  acts,  in  some  of  which  the  articles  are 
placed  in  five  classes,  in  others  in  four  classes. 

"The  Great  Western  would  appear  to  have  thirteen  acts  with  tolls  and  rate 
clauses.  In  one  act  the  maximum  toll  for  rod  and  pig  iron  and  iron  ore  is  ^. 
per  ton  per  mile  ;  in  another  these  articles  are  placed  in  another  class,  with  a 
toll  of  l^cf.  In  one  act  grain  is  placed  in  the  lowest  class  but  one,  with  a 
maximum  toll  of  Id,  ;  in  another  act  it  is  placed  in  a  class  above,  with  a  maxi- 
mum toll  of  2d,  ;  and  in  a  third  act  the  maximum  toll  is  2{(j.  In  one  act  the 
articles  are  divided  into  eight  or  nine  classes,  in  others  into  four  classes. 

"  These  instances  will  afford  a  sufficient  example  of  the  nature  of  the  anomalies 
in  the  classification  of  goods  and  in  tolls  and  rates. 

*'  The  enumeration  is,  moreover,  extremely  imperfect.  One  act  enumerates 
22  articles,  another  98,  another  160  ;  the  acts  adding  at  the  end  of  the  highest 
class  general  words  to  include  all  other  articles  and  matters  not  enumerated  in 
the  previous  classes." 


o.  E.  R.  Co. 


O.  N.  R.  Co. 


0.  W.  R.  Co. 


Clearinft  house 
cUuiflcation 
Hhoald  be  made 
■tatntory. 


It  is  not  to  be  wondered  at,  therefore,  that  the  Royal  Commission 
recommended  that,  "  when  railway  companies  apply  to  Parliament 
for  power  to  amend  their  acts,  advantage  should  be  taken  of  the 
application  to  rec^uire  them  to  consolidate  all  the  clauses  of  existing 
acts  which  remain  permanently  applicable  to  their  undertaking; "  that 
"  the  Clearing  House  classification  should  be  made  the  basis  of  the 
classification  adopted  by  acts  of  Parliament,  and  the  enumeration  and 
classification  should  be  stated  at  length  in  a  general  act ;"  and  that 
"  existing  railway  companies,  in  whose  acts  of  Parliament  the  classi- 
fication is  essentially  diflferent  from  the  Clearing  House  classification, 
should  apply  for  short  acts  of  Parliament  to  arrange  their  existing 
maximum  tolls  as  nearly  as  possible  to  meet  the  new  classification." 
The  Joint  select  Committee  on  Amalgamation  of  1872  reported  to 
the  same  effect  (7?),  pointing  out  that  the  Clearing  House  "  classifica- 
cation  is  important  to  the  public,  first,  because  it  shows  that  railway 
managers  can,  when   it   is   their  own  interest  to  do  so,    make  one 


n)  Rei)nit,  p.  xxxvii. 
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classificatiou  for  all  railways,  not  only  uniform,  but  much  more  com- 
plete and  satisfactory  than  the  various  classifications  in  their  several 
acts,  and  because,  if  such  a  classilication  were  generally  adopted,  it 
would  be  a  great  step  towards  publication  and  geenral  knowledge  of 
the  actual  rates  ;  and,  in  the  second  place,  because  the  present  loose 
and  imperfect  classification  of  rates  in  the  special  acts  leaves  it  in  the 
power  of  the  companies  arbitrarily  to  place  in  one  class  or  another,  or 
to  remove  from  class  to  class,  the  many  unenumerated  goods/' 

The  Eailway  Rates  Committee  of  1881,  after  obser\'iog  that 
the  existing  classitication  was  very  imperfect,  and  that  they  had 
failed  to  discover  any  general  principle  on  which  maximum  rates 
bave  been  fixed,  were  of  opinion  that  "  the  multiplicity  of  special  acts 
dealing  with  rates  or  charges  on  tbe  same  railway  is  a  great  evil,  and 
that  railway  companies  should  be  required  to  consolidate  their  special 
acts,  in  so  far  as  they  affect  rates  or  charges  imposed  upon  the 
traders,"  and  that  *'one  classification  of  goods  should  be  adtitpted  over 
the  whole  railway  system," 

In  the  session  of  1885,  the  London  and  North  Western,  Midland,  ^t^"omSis8^ 
and  many  other  railway  companies  introiluced  bills  revising  and  con- 
solidating their  maximum  rates  clauses  so  far  as  applicable  to  goods, 
but  these  bills  were  not  so  much  as  reatl  a  second  time. 

The  Lemslature  has  at  leufjth   interfered,  and  in  sect.  24  of  the  The  itnperidijin 

o  o  *  ^v,i.    -X   vji.    tiiv/     rt virions  umlPF 

Railway  aud  Canal  Traffic  Act,  1888,  51  Sc  52  Vici  c.  25,  has  set  on  {^l^TnSir'''^ 
foot  an  elaborate  procedure  for  bringing  about  revised  classifications  ^«*'**®*- 
of  merchandise  traffic  (/.''.,  traffic  in  goodn  and  animals),  and  revised 
lists  of  ruaxinium  rates  and  charges  applicable  thereto,  on  the  initia- 
tive of  the  companies,  and  under  the  combiued  control  of  the  Board 
of  Trade  and  Parliament,  after  ample  time  for  full  consideration,  by 
both  the  Board  and  Parliament,  of  all  questions  raised  by  all  persons 
and  companies  interested. 

The  first  two  of  the  thirteen  aub^sections  of  the  24th  section  are 
as  follows  : — 

(I)  **  Notwitiyitandliig  any  provision  in  any  general  or  sfKJcial  act,  every  rail- 
way company  shall  submit  to  the  Boanl  of  Trade  a  revised  classification  of 
merchaiidine  traffic  (o),  and  a  revised  gchedulo  of  maxinnim  rates  and  chorgeB 
applicable  thereto,  proposed  to  be  charged  by  such  railway  company,  and  slialt 
fidly  state  in  such  claaaification  and  «chedule  the  nature  and  fiujount  of  all 
ttnuinal  charges  (p)  proposed  to  be  authori)ied  in  respect  of  each  class  of  traffic, 
and  the  circumstances  under  which  such  terminal  charges  are  proposed  to  be 
made.  In  the  detorminatioTi  of  the  temnnal  chartfea'of  any  railway  company, 
regfttd  shall  be  had  only  to  the  expenditure  reaaonsJbly  necessary  to  provide  the 
acconuuodation  in  rcftpect  of  which  such  charges  are  made,  irrespective  of  the 
outlay  which  iniiy  have  been  actually  incurred  by  the  railway  company  in  pro- 
viding that  accommodation. 


(fj)  By  s.  55,  **  merchandise  traffic  *'  in- 
ilijclca  **tramc  in  goods,  cattle,  live  stock, 
ind  aiiinirtls  of  bH  descriptioua." 

>}  By  s.  r*5,    **toniiijml   charges''  iu- 


clutle  **  charges  in  respect  of  slali&ttM,  sid- 
ings, wharves,  depots,  warthouses,  cranes, 
and  other  sinular  matters,  and  of  any 
Hcrvices  rcudfr»«<l  thereat." 
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(2)  *'  Tlie  classification  and  schedule  shall  be  submitted  within  six  mouths  from 
the  passing  of  this  act  (i.6.,  before  the  10th  February,  1889),  or  such  further 
time  as  the  Board  of  Trade  may,  in  any  particular  case,  permit,  and  shall  be 
published  in  such  manner  as  the  Board  of  Trade  may  direct "  (c;). 


8«vinj(  fi>r 
previouN  acts. 


KiiforciMnent  of 
nubtiiisHion  of 
clAMillcation, 
Ac,  by  man- 
damus. 


TuHticngerlrafflc. 


PnsnenKen 
luggage. 


The  saving  for  any  "general  or  special  act  **  is,  it  is  submitted,  sur- 
plusage, and  inserted  ex  abundanti  cantela.  Probably  the  86th 
section  of  the  Railways  Clauses  Act  (ante,  p.  4-^7),  and  the  toll 
clauses  of  each  special  act  (see  ante,  p.  456)  are  the  provisions  cod- 
templated ;  but  the  common  form  clauses  inserted  in  each  special 
act  (ante,  p.  15),  whereby  nothing  in  the  act  contained  shall  exempt 
the  company  from  future  revisions,  seem  to  render  the  saving  un- 
necessary, and,  of  course,  no  Parliament  can  bind  future  Parliaments* 
On  the  other  hand,  it  has  been  contended  that  the  saving  clauses 
themselves  have  an  opposite  meaning  to  their  apparent  one,  and 
work  a  guarantee  of  a  continuation  of  the  authorized  charges,  except 
upon  the  voluntary  initiative  of  the  companies,  on  the  ground  that 
the  practice  of  Pai'liament  of  imposing  or  altering  tolls  for  railway 
and  similar  services  upon  such  voluntary  initiative  only  would  not  be 
departed  from.  Worthless  as  this  contention  is  from  a  legal  point  of 
view,  it  is  very  material  to  point  out  that  this  obligation  imposed  upon 
the  companies  by  sub-sect.  1  to  initiate  local  and  personal  bills 
(followed  up,  it  will  be  observed,  by  a  power  to  the  Boaid  of  Trade 
under  sub-sect.  7  to  introduce  them,  even  without  such  initiation),  con- 
stitutes a  new  and  substantial  departure  in  parliamentary  practice. 
This  being  so,  it  may  perhaps  be  expected  that  the  Board  of  Trade, 
though  it  will,  as  a  matter  of  course,  insist  on  revision  in  point  of 
form,  will  only  insist  on  revision  in  point  of  substance  upon  actual 
evidence  that  such  revision  is  required — which  evidence,  however,  the 
Board  may  itself  supply. 

The  section  itself,  by  sub-sect.  6  (infra),  provides  a  remedy  for  the 
failure  of  companies  to  submit  a  classification  ;  but  it  is  conceived 
that  this  is  only  a  cumulative  remedy,  and  that  the  ordinary  remedies 
for  disobedience  to  an  act  of  Parliament  may  still  be  resorted  to. 
It  is  apprehended,  however,  that  a  very  strong  case  indeed  would 
have  to  be  made  out  before  a  Court  would  grant  any  discretionary 
writ  such  as  mandamus  to  enforce  obedience. 

It  is  only  merchandise  traffic  which  is  comprehended  within  the 
section  ;  but  the  passenger  fares,  which  in  many  cases  need  revision, 
may,  perhaps,  be  conveniently  revised  by  amendment  of  the  bills 
confirming  the  Provisional  Orders. 

Passengers'  luggage  is  within  the  letter  of  the  definition  of  mer- 
chandise traflSc,  but  not  being  included  in  the  existing  classifications. 


{q)  That  in  by  Rules  under  s.  35  of  the  Act ;  see  i)ost. 
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Si^ttlemPiil  of 
In*. ,  hy  ggree- 


I 


or'1i?r. 


BlU. 


but  regulated  by  a  separate  clanse  in   each  act,  is,  it  is  conceived, 
beyond  the  scope  of  the  section ;    but  the  point  is  doubtful 

Next  we  como  to  three  sub-sections,  which  provide  for  the  settle- 
ment, by  agreement^  between  the  Board  of  Trade  (after  hearing 
objections)  and  the  oorapanies,of  the  new  classifications  and  schedules, 
as  follows : — 

(3)  **  The  Board  uf  Trade  shall  ounsider  the  classification  and  schedule,  and   n^J*'l  o"t 'dJ''' 
any  ohjcctious  thureti*,  which  nmy  l>i?  lodged  with  them  on  or  before  the  jtre-       *''  "    "*  *' 
scribed  time»  and  in  the  proacribt^d  maiiiier  (r),  and  shall  cuinmunieate  with  the 
milway  company  and  the  persons  (if  any  >  who  luive  lodged  ohjcctiona,  fur  the 
purpose  of  ai'ranging  the  dilierencea  which  may  liave  arisen. 

(4)  '*  If  after  hearing  all  parties  whom  the  Hoard  of  Trade  consider  to  be 
entitled  to  be  heard  before  tliem  res[icctinyf  the  clafisification  and  schedule,  the 
Board  of  Trade  come  to  an  agreement  with  the  railway  company  hh  i^  the 
claaBitieation  and  »cheduU%  they  ahall  embody  the  agreed  claaaiticatjoii  and 
ached ide  m  a  Pro\iaional  (h'der,  and  shall  make  a  rejioH  thereon  to  be  sub- 
mitted to  Parliament »  containing  such  observations  as  they  tliink  fit  in  relatirm 
to  the  agreed  claaaification  and  schedule* 

(6)  **  When  any  agreed  classihoation  and  schedule  have  been  eml»odied  in  a 
Proviaionul  Onier,  the  Board  of  Trade,  aa  B'*on  m  they  conveniently  can  after 
the  making  of  ^ho  Provisional  Order  {of  whij'h  fJi*^  rHiftvtfij  romiHiuy  siuiU  ite 
dt^emtii  the  /promoters),  shall  procure  a  bill  to  be  introduced  into  either  House  of 
Parliament  for  an  act  to  contirm  the  Provisional  (Jrder,  which  shall  be  set  out 
tit  lengdi  in  the  schedule  to  the  hill/' 

Thus  far  the  section  has  dealt  with  revision  by  agreement.     The  Det^mnixiiion 
two  next  sub-sections  attempt  to  make  provu^ian  lor  the  case  of  no  uvIIohm 
agreement  being  come  to,  by  empowering  the  Board  of  Trade  to 
bring  a  classification,  &c.,  of  their  own  before  Parliament,  and  in  the 
last  resort  to  enforce  such  classification  upon  a  company  by  means  of 
Provisional  Order  and  bill     The  two  sub-sections  are  as  follows  : — 

(6)  "  In  any  case  in  which  a  railway  company  fails  within  the  time  men- 
tionetl  in  this  section  t^i  submit  a  claasiticiitioB  mid  schedule  to  the  Board  of 
Trade,  and  also  in  every  case  in  which  a  i"ailway  company  has  submitted  to  the 
Board  of  Trade  a  class ificat ion  and  schedule,  and  after  hearing  all  parties  whom 
the  Board  of  Trade  consider  to  he  entitled  to  be  heard  before  them,  the  Board 
of  Trade  are  nnable  t4j  come  to  an  agreement  Vfitli  ttio  railway  company  as  t^i 
the  railway  company's  elaasiiication  and  scheikde,  the  Bt^ard  of  Tragic  shall 
determine  the  classihcation  of  tratbe  which,  in  the  opinion  of  the  Board  of 
Traile,  ought  to  be  adojited  by  the  railway  company,  and  the  schedule  of 
maximum  rates  and  ehai'gea,  inchidiug  all  tenuijial  charges  jiroposed  to  be 
authorized  applicablo  to  such  cLia«ilic4ition  which  would,  iii  the  opinion  of  the 
Board  of  Trade,  be  just  and  reasoualde,  and  shall  make  a  report,  ti>  be  sub- 
mitted t*j  Parliamunt,  eontainiiig  such  observations  as  thoy  may  think  fit  in 
relation  to  the  said  classification  and  schedule,  and  caOini?  attention  U}  the  iK)iuta 
therein  on  which  dilTeretices  which  have  arisen  have  not  been  arranged. 

(7)  *'  After  the  commencement  of  the  session  of  Parliament  next  aft«r  that 
in  which  the  said  report  of  the  Board  of  Trade  haa  l>een  submitted  to  Piirlia- 
ment,  the  railway  company  may  apply  to  the  Board  of  Trade  to  submit  to  Par- 
liament t!ie  question  of  the  classificatirm  and  schednle  which  ought  to  be  adopted 
by  the  railway  company,  and  the  Br»ard  of  Trade  shall  on  such  application^  and 
in  any  case  may,  embody  iit  a  Provisional  Order  such  chfcasitieation  and  schedule 
as  in  the  opinion  of  the  Board  of  Trade  ought  to  be  adopted  by  the  railway 
company,  and  procure  a  bill  U*  be  intrrtdticed  into  either  House  of  Parliament 
for  an  act  to  contirm  the  Provisional  Order,  which  shall  be  set  out  at  length  in 
the  schedule  to  the  bill/' 

(r)  That  is  as  pr«scrih«d  hy  Board  of  Trade  Rul«s  nndi^r  n.  lih,  p.  466,  jiost. 
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4.  Povtrtotakt 
Tolls, 

Effiect  of  remain- 
ing iiab-B«ctioot 
oft.  24. 


Board  of  Trade 


For  the  six  remaining  sub-sections  reference  must  be  had  to'p.  697, 
where  the  24th  section  is  printed  at  length.  It  may  be  mentioned 
here  that  by  sub-sect.  8,  petitions  against  any  bill  to  confirm  a  Pro- 
visional Order  are  to  be  referred  to  a  Select  Committee  (of  the  two 
Houses  if  so  ordered),  that  by  sub-sect.  9  the  Board  of  Trade  may 
employ  and  pay  skilled  persons  in  preparing  the  classifications,  that  by 
sect.  10  any  act  confirming  a  Provisional  Order  is  to  be  a  public  general 
act,  that  by  sub-sect.  1 1  classifications  may  be  amended  on  application 
of  the  companies,  and  that  by  sub-sects.  12  and  13  remuneration  pay- 
able to  the  companies  for  mails  or  War  Office  stores  is  excepted  from 
the  operation  of  the  section. 

The  35th  section  of  the  act  empowers  the  Board  of  Trade  to 
make  rules  as  to  the  ''  form  and  manner "  of  the  classifications  and 
other  matters.  A  comparison  of  the  forms  scheduled  to  these  rules 
(post,  p.  704)  with  the  existing  maximum  rates  clauses  (see  e.g,,  ant«, 
p.  457),  will  show  that  they  introduce,  in  addition  to  the  ordinary 
rates  per  ton  per  mile,  the  novelties  of  graduation  of  rates  by  distance 
and  quantity. 


Claum  </th€  B. 
C.  Act,  1845. 

R.  C.  Act,  II.  00. 


Power  to  rarv 
tollrt. 


T()lls  to  be 
charged  equally 
imder  like 
circanisttances. 


Meaning  of 
ToU  "  lu  8.  90. 


5.  The  Eqxudity  Clause  of  the  Railways  Clauses  Act,  1845. 

The  proviso  of  the  90th  section  of  the  Railways  Clauses  Act 
brought  generally  into  force  an  enactment  which  had  appeared  in  all 
special  railway  acts  from  a  very  early  date  (s).  The  section  (the 
opening  words  of  which  give  a  power  to  vary  tolls  which  every  special 
act  contains  in  itself)  is  as  follows  : — 

"  Whereas  it  is  expedient  that  the  company  should  bo  enabled  to  vary  the 
tolls  upon  the  railway  so  as  to  accommodate  them  to  the  circumstances  of  the 
traflfic,  but  that  such  power  of  varying  should  not  be  used  for  the  purpose  of 
prejudicing  or  favouring  particular  parties,  or  for  the  purpose  of  coUusively  and 
unfairly  creating  a  monopoly,  either  in  the  hands  of  the  company  or  of  par- 
ticular parties  ;  it  shall  be  lawful  therefore  for  the  company,  subject  to  the 
provisions  and  limitations  herein  and  in  the  special  act  contained,  fn)m  time  to 
time  to  alter  or  vary  the  tolls  by  the  special  act  authorized  to  l>e  taken  either 
upon  the  whole  or  upon  any  particular  portions  of  the  railway,  as  they  shall 
think  fit  :  Provided  that  all  such  tolls  be  at  all  times  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per  ton  i)er  mile  or  otherwise,  in 
respect  of  all  passengers  and  of  all  goods  or  carriages  of  the  same  description,  and 
conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same 
portion  of  the  line  of  railway  under  the  same  circumstances  ;  and  no  reduction 
or  advance  in  any  such  tolls  shall  be  made  either  directly  or  indirectly  in 
favour  of  or  against  any  particular  company  or  person  travelling  upon  or  using 
the  railway. " 

The  word  "  tolls  "  in  the  section  is  not  confined  to  tolls  received 
for  the  use  of  the  railway  only,  but  includes  also  the  rates  charged 
by  the  company  when  acting  as  carriers  in  the  ordinary  manner  {t). 


{s)  The  early  fomis,  for  an  instance  of 
which  see  the  London  and  Birmingham  Kail- 
way  Act  of  1833  (3  &  4  Will.  4.  c.  xxxvi. 
8.   181),  do  not  materially  differ  from  the 


90th  section  of  the  Kailways  Clauses  Act. 

{t)  Sco  £vershars  case f  L.  R.  SApp.  Cas. 
1029,  and  p.  469,  post. 
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It  is  settled  beyood  doubt  by  tbe  Btnahy  Mtiiti  Colliei'y  Co.  v. 
MajicJiester,  Sheffi^ekl  and  Lin^olfwhire  R.  Co.  (u),  that  the  proviso, 
commonly  called  the  "  equality  clause  "  of  tliis  90th  seciiou,  applies 
only  to  a  conveyauce  between  the  same  points  of  departure  and 
arrival,  and  that  mere  inequality  of  charge  when  unequal  dintances 
are  traversed  does  not  constitute  a  preference  iuconsistrnt  with  the 
concluding  words. 

Therefore  it  does  not  apply  to  the  common  case  of  a  railway  com- 
pany charging  lower  fares  for  long  than  for  short  distances  for  the 
purposes  of  competition,  as  was  very  early  decided  in  Attorney' 
Qeneml  \\  Biryauifjham  and  Derby  J  n  net  ion  R.  Co.  (r).  In  that 
case  the  company,  whose  special  act  contained  an  equality  clause, 
charged  8^.  from  Derby  to  Hampton,  and  at  the  rate  of  28.  between 
Derby  and  Hampton  fruni  Derby  to  Lou^lon,  Lord  Cotteuliam,  C, 
refused  to  restrain  tbe  imposition  of  an  unequal  charge  between  Derby 
and  Hampton,  observing  that  the  equality  clause  ''  had  not  the 
slightest  reference  to  the  case."  Nor  does  tbe  equality  clause  apply 
to  the  case  of  a  charge  made  in  pursuance  of  a  traffic  agreement  with 
another  company  under  section  87  of  the  act  (y). 

With  the  exception  of  the  Derby  cam,  the  aid  of  the  section  has 
not  been  invoked  on  behalf  of  passengers.  In  a  Scotch  Civse  arising 
out  of  coal  traffic,  the  House  of  Lf>rds  was  equally  divided,  with  the 
result  of  affirming  the  decision  of  the  Court  of  Session  in  favour  of 
the  company  {z) ;  and  in  the  Denaby  Main  cam  above  referred  to, 
it  was  ixeld  not  t«j  apply  to  the  carriage  of  coals  from  a  group  of 
collieries  situate  at  different  points  along  a  line  at  one  uniform  set 
of  rates.  In  the  majority  of  the  cases,  however  (and  they  are  many 
and  complicated),  it  will  be  found  that  the  plaintifts  were  carriers,  and 
that  the  litigation  arose  from  one  of  two  causes.  They  had  either 
charged  carriers  additional  rates  for  '*  packe*!  pilrcek/*  i.e.,  parcels 
made  up  of  several  parcels  in  one  envelope,  or  hatl  charged  the 
carriers  for  a  collection  and  delivery,  or  other  terminal  (a)  service 
which  the  carriers  had  performe<l  themselves  ;  the  object  of  the  rail- 
way company  uniformly  being  to  take  the  collection  and  delivery 
trade  out  of  the  hands  of  the  carriers,  and  the  object  of  the  carriers 
being  to  retain  it.  It  may  now  be  taken  to  be  settled  by  the  decision 
of  tlie  House  of  Lords  in  G.  W,  R,  Co,  v.  SufUm  (b),  that  extra  charges 


(u)  L.  R.  11  App.  Cm.  »7  ;  65  U  J.  (,», 
B.  181. 

(x)  2  RaUw.  Caa.  124  (a.  a  1840). 

<y)  ffttll  and  Bartuthy  It  Co,  v.  Vofk- 
shire  and  Drrhtfikire  Coal,  <lrr.,  Co.,  L.  It  IS 
Q.  a  a  761 ;  5lS  L.  J.  Q.  B.  261 ;  36  W. 
R.  385-^\  A. 

(»)  Finnu  r,  Gl^tg^w  and  Smdh  fFeH* 
n.   Co.,  15  Seaa.   C«.  523;  2«  L.  T., 


O.  8.  14.  Tlio  charges  on  «  brancli  line 
differod  from  thoao  on  the  main  Hoc  of  \h** 
company. 

{a}  See  Chap.  XV!.,  poet. 

{h)  L.  R.  4  H.  L  22t{  ;  3S  L.  J.,  Ex. 
177  ;  18  W.  R.  92 ;  ttffii  luing  SuKon  r. 
O.  W,  R,  Co.,  35  L.  J.,  Ex.  18 ;  3  H.  ^C* 
800  (diss.  Erie,  C.  J. ).  The  Mmes  of  copies 
will  be  found  reTif^wt^l  by  Bbickburn«  J., 
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^cSiltnlu^  to  carriers  in  respect  of  packed  parcels  are  overcharges,  and  that  they 
R,  c.  Act,  1845.  can  be  recovered  back  by  action.  In  such  an  action  it  is  not  neces- 
sary for  the  plaintiff  to  show  that  he  tendered  the  sum  legally  due  for 
carriage  (c),  and  (as  to  packed  parcels)  it  is  enough  for  the  plaintiff 
to  show  that  the  company  are  in  the  habit  of  caiTying  packed  parcels 
for  other  persons  at  lower  rates  than  those  charged  to  the  plaintiff, 
without  showing  affirmatively  that  the  company  knew  them  to  be 
packed  (d).  The  words,  "  goods  of  the  same  description"  and  "under 
the  same  circumstances/*  in  sect.  90,  are  used  not  with  reference  to 
the  contents  of  the  parcels,  but  to  the  pai'cels  themselves,  that  is,  they 
mean  goods  of  the  same  description  for  the  purposes  of  carriage,  and 
they  are  used  with  reference  to  the  conveyance  of  the  goods  and 
not  to  the  persons  who  send  them  (e).  So  that  the  company  have 
no  right  to  make  distinctions  between  carriers  and  the  rest  of  the 
public  (/).  And  such  is  the  general  effect  of  the  cases  referred  to  in 
the  note  below  (g).  These  cases  turned  chiefly  on  special  acts  ;  but 
it  is  to  be  observed  (1)  that  the  equality  clauses  in  the  special  acts 
differed  little,  if  at  all,  from  the  proviso  of  the  90th  section  of  the 
Railways  Clauses  Act ;  and  (2)  that  the  special  act  almost  invariably 
contained  a  common  form  clause  as  to  parcels,  of  which  the  following 
is  a  sample  : — 

'*  With  respect  to  small  packages  and  single  articles  of  great  weight,  be  it 
enacted,  that  notwithstanding  the  rate  of  tol&  prescribed  by  this  act,  the  com- 
pany may  lawfully  demand  the  tolls  following  (that  is  to  say),  for  the  carriage 
of  small  parcels  (that  is  to  say),  parcels  not  exceeding  500  lbs.  of  weight  eac£y 
the  company  may  demand  any  sum  (h)  which  they  think  fit :  Provided  always, 
that  articles  sent  in  large  aggregate  quantities,  although  made  up  of  several 
parcels,  such  as  bags  of  sugar,  coffee,  meal  and  the  like,  shall  not  be  deemed 
small  parcels,  but  such  term  shall  apply  only  to  single  parcels  in  separate 
packages"  (i). 

It  would  seem  that  a  clause  of  tliis  kind  and  tlie  equality  clause, 
taken  together,  do  not  so  much  prevent  the  companies  from  charging 
a  higher  rate,  to  all  the  world,  for  packed  parcels,  as  they  prevent 
the  companies  charging  a  higher  rate  to  carriers  than  to  the  rest  of 

in  his  opinion  delivered  for  the  guidance  of  N.  S.  1;  affirmed   on   appeal,    16  C.    B., 

the  House  of  Lords.  N.  S.  137  ;  Bajrendale  v.  L.  and  S.  IV.  R. 

(c)  Parker  V.  Brutol  and  Exeter  H.  Co.,  Co.,  L.    R.  1   Ex.    137.      In   the   last   of 

6  Exch.  702  ;  6  R.  C.  77t)  ;  20  L.  J.,  Ex.  these  cases  it  was  held  that   the  circum- 

442.  stance  of  the  parcels  being  doubly  addressed 

{d)  0,  W.  R.  Co,  V.  Sutton,  ubi  .supra.  made   no  diifercnre.     See  also  Parker  v. 

(«)  Ibid.  G.    IV.  Ji.  Co.,  6  E.  &  B.  77  ;  Gartony. 

if)  Crouch  V.    G.   X^  R.    Co.,  9  Exch.  Bruifol  and  IJxrtcr  R.  Co.,  1    B.  &  S.  112, 

556  ;   11   Exch.    742  ;    Pickford  v.    Grand  which  latter  cases,   so  far  as  they  decide 

Junction  R.  Co.,  10  M.  &  W.  399.  that  no  action  lies   to   recover   biick    the 

(g)  Parker  v.  G.    IV,  R.  Co.,  7  M.  k  G.  overcharge,  are  overruled  bv  G.  fV.  R,  Co. 

253;  Parker  v.  S.    IV.  R.  Co.,  11   C.  B.  v.  ^Vwi^r^/j,  ubi  supra, 

645;    Edwards    (assignee    of    Parker)  v.  {h)  Semble,  j)er  Alderson,  B.,  in  Crottek 

G.  fV.  R.  Co.,  11   C.   B.    588  ;  Crouch  v.  v.  G.  X.  R.  Co.,  11  Ex.  at  p.  752,  that  this 

G.  N.  R.  Co.,  9  Exch.  556;  11  Exch.  742  means  "any  rea.sonable  sum." 

(action   for  refusal   to  carry  maintained) ;  (i)  The  clause  of  the  special  act  of  the 

Piddington  v.  S.  E.  R.  Co.,  5  C.  B.,  N.  S.  company  in  G.    IV.  R.  Co.  v.  SutUm,  ubi 

111  ;  Baxendale  v.G.  JV.  R.  Co.,  14  C.  B.,  supra. 
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Bfift  trAn»lt  nf 
jiAckod  fNirooli. 


the  world  (A*).  And  if  parcels  be  adJressetl  to  the  various  individtmls 
only  for  whom  they  are  ultimately  inteiKled,  a  "  parcel  rate  "  may  he 
charged .  although  tlio  whole  body  of  pareehs  be  consigned  to  the 
carrier  (i)  ;  but  if  each  parcel  so  ctJnsigned  he  addressed  doubly,  i,e^,io 
the  carrier  and  also  to  the  individual  intended  to  receive  it,  the  tonnage 
rate  only  is  c!iargcab!e,  if  it  be  cluirged  t>  the  rest  of  ibu  public  (v/^). 

It  is  clearly  settled  tliat  where  carriers  receive  their  own  goods  at  cnnecUoniini! 
a  terminus,  the  eompaniL'S  are  not  entitled  to  charge  the  carriers  the 
same  sum  as  they  charge  to  otlier  persons  whose  goods  are  delivered 
by  the  company  at  the  final  place  of  destination,  and  that  carrierK 
doing  collection  and  delivery  themselves  rnay  recover  rebates  from 
the  companies  (7^), 

The  inability  to  make  an  extra  charge  to  carriei's  for  packed 
parcels  extends  to  contracts  made  in  England  for  conveyance  of 
parcels  to  placeis  beyon<l  the  sea  {o),  but  where  the  contract  is  made 
abroad,  the  lex  loci  contractus  applies^  and  not  the  law  of  England. 
It  has  been  held,  therefore,  that  a  railway  company  authorized  by 
special  act  tu  run  steamers  between  Folkestone  and  Boulogne,  might 
legally  make  a  double  charge  for  the  carriage  of  packed  parcels  from 
Boulogne  to  London,  there  being  nothing  in  the  law  of  France  against  I 

8uch  double  charge  (/>). 

An  unequal  charge  was  held  to  be  none  the  less  an  infringement  of  comv^mmno 
the  equality  clause,  althoutjh  made  for  the  sake  of  enabliiiir  the  com-  infHngciu^nt  of 
pany  making  it  to  compete  with  another  railway  company  by  diverting  R^nh^Bom, 
traffic  from  such  other  company.     So  it  was  held   by  the  House  of 
Lords  in  Z.  <fe  N,  W.  R  Co.  v.  Evershed  (3),  and  Badd  v,  L  d:  K  W.  R. 
Co.  (r),  in  which  an  unequal  charge  w^as  made  for  the  purpose  of  com- 
peting with  sea  carriage,  is  to  the  same  effect,  but  s.  27,  suh-s.  2,  of 
the  Railway  and   C'unal  Traffic  Act,   1«88  (p.  488,   post),  appeai-s  to 
alter  the  law  in  this  respect. 

The  fact  that  goods  carricid  for  one  customer  are  to  he  shipped  to 
certain  ports  in  order  to  develop  a  new  trade  or  open  up  new  markets, 


(A-)  But  a  railwiiy  company  has  bo  riglit 
to  oj>en  a  porcel  to  see  wbt'tbvr  it  Iw*  packet! 
or  nut :  Crouch  v.  L.  <lr  iV,  W.  II.  Co. ,  1 
G.  k  K.  789]  nor  to  forrc  tlio  rnrniT  to 
diaclo«e  the  niniicH  of  the  coiisijj^iors  »tid 
rotmi^c*is  fjf  tho  st>voraI  packag«^s  :  Parker 
w,  O.  W,  K  Co..  7  M.  kVs,  2:.:i 

(/)  Btwetidnlj'  y.  EtisUra  Vountkt  Jl.  Co., 
4  C.  Bo  N.  a  63. 

(m)  Bojviulak  v.  L,  d^  S.  H\  IL  Co., 
L  R.  1  K^.  137. 

[n)  Pi'rkforrl  V.  Grand  Juneiion  IL 
Co.,  10  U'k  W.  399  ;  Saxf^idak  r.  Great 
frtsttrn  IL  Co.,  U  0,  B.,  N,  S.  1  ;  ^2  L. 
J.,  a.  W  225  (dias.  Erie,  CJ.i;  iimmied 
on  app&d,  l«  C.  n.,  N.  S.  137  ;  33  L.  J., 
(;.  F,  197.     Sec  aUo  Fark^  v,  G.  IV  K 


Co.,  7  M-  4  G,  253  ;  Baxendah  r.  0,  IF. 
jR.  Co.,  6C,  B.,  N.  8.  336. 

(0)  Pkhiingion  r.  S.  E,  JL  Co.,  B  C.  B.. 

N.  am, 

ip)  Branlrffv.  S\  E,  IL  Co.,  12  C  B,, 
N.  S.  68;  31  L.  J.,C.  P.  2S6, 

(7)  L.  R.  3  App.  C&s.  W19  ;  48  L.  J, 
Q.  B.  22  ;  3t»  L.  T.  306,  LTjmnimoiwiy 
nffi lining  tw«>  imrtniinoug  jiidgnu'tits  beluw, 
L.  K.  3  g,  B.  a  135,  nnd  L.  R.  2  Q,  B. 
D.  '264. 

(rj  36  L.  T.  803*  Tliw  caie  was  arffULnl 
upou  ih©  construrfinti  of  s.  2  of  tlic  liaiK 
way  and  dmal  Trnllic  Act,  1^54*  The 
Court  f« allowed  Kf-rr.^h^^i  ciwe.  L.  It,  2 
Q.  B.  D.  254. 
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^ckHJ^lhi^   aud  so  increase  the  tonnage  carried,  does  not  constitute  a  differeDoe 

^* '  ■ '!!!l!!!1^  in  circumstances  so  as  to  justify  inequality  (8),  but  a  difference  in 

the  cost  of  carriage  does,  and  a  company  acting  in  good  faith  are  not 

bound  to  show  that  allowances  to  a  prefeiTed  customer  adequately. 

represent  the  saving  to  the  company  (t). 

The  Court  of  Exchequer  refused  to  grant  an  injunction  under  the 
Common  Law  Procedure  Act  of  1854,  to  restrain  a  company  from 
charging  a  carrier  otherwise  than  in  conformity  with  the  equality 
clause  (it). 


Ii\JiiiicUon. 


««J^S^ro»m'»t  ^^-  ^^^  ^^'^  ^/  ^^i^  Facilities,  Equal  Treatment,  and  Through 
iVrrM).  Tra^c,  ami  its  Administration  by  the  Court  of  Common  Pleas. 

The  numerous  Railway  Amalgamation  Bills  of  the  Session  of 
1853,  led  to  the  appointment  of  a  Select  Committee,  of  which  Mr. 
(now  Lord)  Cardwell  became  chairman.  This  Committee  made  five 
separate  reports,  and  recommended  that  Parliament  should  secure 
"  freedom  and  economy  of  transit  from  one  end  of  the  kingdom  to 
the  other,'*  and  should  compel  railway  companies  to  give  the  public 
the  full  advantage  of  convenient  interchange  from  one  railway 
system  to  another.  The  practical  result  was  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  81),  and  the  new  obligation  im- 
posed  upon  railway  companies  by  the  second  section  of  that  act.  This 
section,  which  applies  to  railway  and  canal  companies  alike,  has  sub- 
stantially three  branches  (x)  and  provides  that  every  company  must 

(1)  afford    "  reasonable  *'    facilities    for    forwarding   its   own    traffic ; 

(2)  must  afford  "  reasonable  ''  facilities  for  forwarding  its  through 
traffic  ;  and  (3)  must  abstain  from  all  **  unretusonable  "  preference  of 
any  particular  person  or  particular  traffic  (y). 

The  3rd  section  enacts,  that  any  person  complaining  of  a  contra- 
vention of  the  act,  may  apply  to  the  Courts  of  Common  Pleas  in 
England  or  Ireland,  or  the  Court  of  Session  in  Scotland,  for  an 
injunction  enjoining  obedience  to  the  act. 

The  2nd  section  of  the  Act  of  1854  was  imported  verbatim  into 
sect.  11  of  the  Act  of  1873,  so  that  it  would  seem  to  have  been  the 
intention  of  the  Legislature  that  the  Railway  Commissioners  should 
administer  the  Act  of  1854  upon  the  principles  laid  down  by  the 
Courts  which  they  superseded.     The  Court  of  Common  Pleas  itself, 


Rail  war  and 
Canal  Traffic 
Act,  1854,  a.  2. 
Obli^tion  to 
affVinl  ••  rpafum- 
al.'o  ••  fkcllitleH, 


Injunction. 
Scot.  3. 


{s)  The  Detiabii  Main  Cius'-^  p.  4(57,  ante. 
in  lb. 

ill)  SiUtoH  V.  G.    fr.  R  Co.,  i  H.  &  C. 
325. 

(x)  See  per  Lord  ScllM)nie,  L.C.,  in  Soufh 


RmUrn  11.  Co.  v.  Railway  Commisaioneny 
L.  R.  r,  Q.  \V  D.  at  p.  591. 

(y)  S«'o  Hth  edition  of  this  work,  p.  474 
for  the  opinion  of  Sir  W.  Hodges  as  to  the 
importance  of  this  section. 
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in  Palmer  v.  London  and  South  Wesferv  JL  Co.  (z),  was  eqiialty 
divided  upoo  the  important  questioti  whether  its  own  de€i8ioii8  were 
binding  as  precedents  ;  and  it  is  impossible  to  read  through  the 
body  of  decisions  of  the  Court  of  Oomniua  Plea^  without  regretting 
both  the  abaenee  from  the  act  of  any  criterion  but  the  vague  one  of 
revisonablcTjess,  and  the  absence  from  the  Court  of  technical  informa- 
tion. It  was,  moreover,  inevitable  that  the  opinions  of  particnlar 
judges  should  contribute  to  the  decision  more  than  is  usual  with 
purely  legal  judgments  (a). 

The  following  table,  which  may  be  compared  with  the  table  of  the  T»hieorcieci- 
decisions  of  the  Railway  Co uimissi oners  (p,  476,  post),  shows  bhortly  Fieai,  unarr 

,  ,  ,         "^    ,  .  y        .  T»mc  Act,  )«i4. 

the  names  aud  results  of  the  various  cases  (aa). 

Passenoer  THAJ-rnr. 

JJozier  V.  CaMmian  R.  Co.,  I  Nev,  &  Mac  27;  24  L.  T.,  O.  S.  399— 
Preference  of  pasaenger  terminal  to  intermediate  traffic — Petition  refused 
— No  oompetition  of  mterest,  or  pemoaal  disadvantage  to  the  com- 
plainant. 

Barrd  \\  G.  N.  it-  Mul  IL  Cos.,  1  Nev.  A:  Mac.  38  ;  1  C.  B.,  N.  S.  423— 
llcfuBal  by  two  oonipaniea  to  run  throu^li  passenger  traina^Rule  dia- 
charged^No  public  inconvenience  made  out. 

CaUrham  K  Cv.  v.  Lomhn  dD  Brvjhton  R.  Qj,,  1  Nev*  &  Mac.  32;  1  C.  B., 
N,  S.  410— Complaint  of  (a)  preference  in  fares  on  branch  line*  ;  (b)  that 
traini  did  not  stop  often  enough  at  junction ;  (c)  that  third- class  return 
tioketa  were  not  granted  ;  (d)  no  covered  station  at  j miction— Rule 
reluaed  on  ground  as  to  (a)  that  preference  is  not  undue ^  unless  it  be 
■hown  on  same  portion  of  line  ;  as  to  (b)  and  (c)  that  Caterliam  was 
treated  on  equality  with  stations  of  similar  character  ;  as  to  (d)  rule  nisi 
granted,  but  no  cause  shown. 

Jones  V,  Eastern  Vountu^  R.  Co.,  1  Nev.  «k  Mac,  45 ;  3  0.  B.,  N.  S.  324— 
Issue  of  season  tickets  for  longer  journey  over  same  line  at  less  price 
— Bule  refused— Journeys  not  subat&ntialiy  the  same. 

OauaBr^,  &c.,  Trafmo. 

MarrhU  v.  L,  dc  S.  W,  R,  Co.,  I  Nev.  &  Mac.  47 ;  1  C.  B.,  N,  S.  409— 
Admission  to  station-yard  of  omnibuses  of  one  proprietor  only — ^Kule 
abaolute^Bahmce  of  convenience  against  the  public. 


(2)  L.  K.  1  U.  P.  68S. 

{a}  It  wns  first  intcindnd  that  the  set 
should  be  inlministtiri'd  by  nil  tiii*  Superior 
Courts  of  Common  Law  indisfriniinstely, 
but  thtt  majority  ef  tho  judges  being 
BtroDgly  of  opiQioQ  thai  the  duties  were 
DEit  judicial^  ihm  project  was  abautJooed, 
and  the  Court  of  CommoQ  P\eas  suhsti* 
tuted  at  ttio  voluatary  suggestiou  of  Chief 
Justice  JurvtB.  It  was  ODs^rved  in  th» 
House  of  Lords,  by  Lord  CsmpbeLl»  that 
"the  code  was  not  one  which  the  Jndgos 
couM  interpret^  iaaanmch  aa  it  left  them 


altogether  to  exorciec  their  dii^cretiou  as  to 
whAt  was  reftsonable,  with  no  statutable 
or  common  law  autliority  to  guMe  thetu  ;*' 
and  by  Lor^i  Lyiidhurst,  that  "  the  ques- 
tions that  would  arise  under  the  net  were 
BO  vague  aud  so  inca^ble  of  being  reduced 
to  tixed  rules,  that  it  was  impuiisible  con- 
llictlng  decijtiotis  Bhould  uot  be  given." 

(<wi)  The  inoro  important  of  the  cases 
were  also  treateil  at  length,  with  extracts 
from  the  judgments,  in  the  7th  editioa  of 
thii  work. 
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«^  TrafieFaciH.        Btodfll  V.  Eiisten^  CountUs  R.  Co.,  1  Nev.  &  Mac.  66  ;  2  C.  B.,  N.  S.  60»— 

tiUy  <ft.  (Common  .  '  i  •  i  r*    i 

Pi*a»\  Admission   to  station-yarcl  of  cabs  of   one  cab  proprietor  only — Kule 

refused — No  public  inconvenience  :  authority  of  Barret's  case. 
Faiixier  v.  Loikdon  d- Brighton  B.  Co.,  1  Nev.  &  Mac.  58  ;  2  C.  B.,  N.  S.  702 
— Admission  to  station-yard  of  cabs  of  five  cab  proprietors  only — Rule 
refused — No  substantial  public  inconvenience  ;  complaint  should  come 
from  those  who  use  the  railway. 
Ilfniconibe  Public  Conveyance  Co.  v.  L.  <fc  S.  IV,  R.  Co.,  1  Nev.  &  Mac.  €1— 
Partial  exclusion  from  station-yard — Rule  refused — No  sufficient  case 
made  out  :  authority  of  Beadeirs  case. 

Sea  Traffic. 

Bennett  v.  Manchester,  ShjHvbt  <i'  LincolnsJiire  R.  Co.,  1  Nev.  &  Mac.  28S  ; 
(5  C.  B.  N.  S.  707 — Complaint  that  company,  being  proprietors  of  two 
docks,  purj^osely  diverted  traffic  from  one  to  the  other — Case  held  not 
to  be  within  the  act. 

Napier  v.  Glasgow  and  South  Western  R.  Co.,  1  Nev.  <fe  Mac.  292  ;  4  Seas.  Ca. 
87 — Preference  of  owner  of  rival  passenger  steamer,  by  allowing  him 
through  rates  and  refusing  them  to  complainant — Case  held  not  to  be 
within  the  act. 

Coal  Traffii*. 

Cricknutr  v.  EasUrn  Counties  R.  Co.,  26  L.  T.,  O.  S.  220— Preference  of  a 
certain  coal  company,  of  which  an  officer  of  the  company  complained  of 
was  a  principal  proprietor — Rule  nisi. 

Ransome  (No.  1)  v.  Easteni  Counties  R.  Co.,  1  Nev.  <t  Mac.  63  ;  1  C.  B., 
N.  S.  437 — Preference  of  Peterborough  merchants'  (railway  borne)  to 
Ipswich  merchants'  (sea  borne)  coal — Rule  absolute,  on  the  ground  that 
the  object  of  the  preference  was  to  enable  the  Peterborough  to  compete 
with  the  Ipswich  coal  merchants. 

Ransome  (No.  2)  v.  Eastern  Counties  R.  (*o.,  1  Nev.  A:  Mac.  109;  4  C.  B., 
N.  S.  135— Complaint  (a)  of  preference  of  Peterborough  coal  merchants 
in  a.ssignment  of  districts  and  refusal  to  carry  coal  excei)t  in  train  loads  ; 
and  (b)  of  preference  in  scale  of  rates — As  to  (a)  rule  discharged  on  the 
ground  that  the  arrangements  of  the  company  were  for  the  convenience 
of  their  coal  traffic  ;  as  to  (b)  rule  absolute,  on  the  ground  that  effect  of 
scale  was  to  diminish  advantage  from  natural  proximity. 

Rnnsome  (No.  3)  v.  Eastern  Couniies  li.  Co.,  1  Nev.  it  Mac.  116;  4  C.  B., 
N.  S.  159 — Disobedience  of  injunction  in  Ransome  (No.  26).  Application 
for  attaclniient — Rule  discharged. 

Ransome-  {No.  4)  v.  Eastern  Conntiis  li.  fV».,  1  Nev.  it  Mac.  155;  8  C.  B., 
N.  S.  709— Similar  to  R<tiisome  (No.  2)  and  tliat  trains  were  broken  up 
at  Cambridge — Kule  discharged  on  tlie  nuthority  of  Rxnsome  (No.  2). 

(blade  (No.  1)  v.  North  Eastern  R.  (\k,  1  Nev.  it  Mac.  72  ;  1  C.  B.,  N.  S.  454 
— Refusal  to  carry  coal — Kule  discharged,  on  the  ground  that  the  company 
were  not  common  carriers  of  coal. 

Ditto — Through  rates  :  preference  of  coal  carried  by  company  in  conjunc- 
tion with  Great  Northern  and  Midland  -Kule  partly  discharged,  on  the 
ground  that  difterenco  of  cost  justitied  the  preference  :  partly  absolute, 
on  the  ground  that  the  motive  was  to  introduce  northern  coal  into 
Stati'urilshire. 
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f^hide  (No.   1)  V.  North  Eastrrn  H.  V^k,  1  Nev,  &.  Mac.  72;   1   C,    B.,  N.  8. 

454 — Preference  in  refuaing  to  provide  depots — Rule  discharged. 
Ditto—  Preference   in    refusing    facilities    for    rooeiving,     ilo,  —  Rule   dii* 

charged,  on  grouud   thnt   pecttUiiritiea  of    the  coal  traffic  justified  the 

preference. 
Ditto — Refuaid   to   provide  trucks  -Rule   discliarged,  on  ground  that  eom- 

pUiinaiit  refused  tn  p;ty  demurnige, 
Ditti^ — -Preference  in  refusing  facilities  for  iinlt)ading — Rule  diacliarged. 
(h'UiJe  (No.   2;  V.   North    hadnu    lu  Co.,  1    Nev.  &    Mac.  162;    15   C.  B.. 

N.  S»  tiSO — Hofusttl  to  carry  cord  except  for  colliery  owners  -Rule  di.s- 

charged— Authority  of  Oxhiile  (No.  1)»  and  peculiar  oircuniatancea  of  coal 

traffic. 
Harris  v.  CoekernwHih  fL  <%.,  1  Nev,  M  Mm,  UT  ;  3  0.  B.,  N,   H.  Bl^^—Pre- 

ference  of  certain  colliery  owners,  being  tenants  of  Lfird  Lonadale — Rule 

ahEk>lute — Threat  of  liiudlord  to  eonatruct  an  opposing  line  no  legitimate 

ground  of  preference  to  his  tenants. 
Nt<hoUon  y.  G.   W.  U,  Co,,  1  Nev.  &  Mac.  121 ;  5  0.  B.,  N.  8.  3e6-Pro. 

ference  of  Rnabon  coal  in  consideration  of  regular  guaranteed  traffic 

under  special   agreement — Rule  discharged^ Agreement  adequate  con- 
sideration for  jireference  complained  of, 
&imc  V,   Same,   I   Nev.  k  Mac.   141);  7  C.   B.,  N.    S*    755— Complaint  that 

agreement  aanctioned  in  above  case  was  not  comparatively  fair— Court 

divided  \  rule  dropped* 
Wui  V,  L.  t&  N.  W.  R,   Cy.,  1  Nev.  &  Mao.   16t5 ;  L.   R.,  5  C.  P.  622— 

Refusal  to  allow  storage  for  coal  similar  to  that  allowed  to  another  coal 

merchant — Court  divided  ;  rule  liruppcd. 


TRJiFFIt'   OF  OaBHIIRS. 

BtixtndaU  v.  North  Ikvon  II  Co,,  1  Nev.  &  Mac.  180;  3  C,  B.,  N.  S.  324— 
Preference  of  company's  agents,  by  extra  charge  to  other  persons — Rule 
absolute. 

Baxtiuluh  V.  G.  M\  R,  Co.  (Bristol  case),  1  Nev.  <fe  Mac.  191  ;  5  C.  B., 
N-  S.  300 — Preference  of  a  paper  maker,  in  consideration  of  hia  sending 
all  hia  goods  by  line  of  company  only— Rule  absolute—  Agreement  not 
legitimate^  as  relating  to  traihc  distinct  from  goods  which  were  the 
subject  of  it. 

Buittndfxh  V.  Q.  IF.  E.  Co.  (Reading  case),  1  Nev.  <k  Mac.  202;  5  C.  B*, 
N.  S,  336— Comphiint  that  company,  advertising  that  they  would  collect 
and  deliver  gratis,  charged  for  carrying,  collecting  and  delivery  in 
one  lump  sum — Rule  absolute — Object  of  the  company  to  get  collecting 
buBiness  into  their  own  hands  not  legitimate. 

Ditto,  1  Nev.  k  Mac.  213  ;  o  C.  B.,  N.  8.  350— Application  of  company  for 
re-hearing,  on  the  ground  that  they  made  no  profit — ^Application  refused 
— Undue  prejudice,  whether  profit  ma<lc  or  not. 

Ojftp4r  T,  L,  d*  8.  n\  RQj.,  1  Nev.  &  Mac.  185  ;  4  C.  B.,  N.  S.  738— Pre- 
ference of  company's  agent  by  unloading  gratis  for  such  agents  — Rula 
discharged — Application  wrongly  frauied. 

Oarimi  v.  0,  W.  K  Co.,  1  Nev.  it  Mac.  214  ;  28  L.  J.»  C.  P.  158— Simikr 
complaint  to  that  in  Baxendalt»'a  Reading  ca^e— Rule  absolute — That 
there  was  undue  prejudice,  whether  protit  was  made  or  not. 
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Oarton  v.  BrUtol  d-  Exeter  R.  Co.,  1  Nev.  <t  Mac.  218  ;  6  C.  B.,  N.  S.  639— 

Preference  of  company's  agent  by  compelling  persons  to  employ  him — 

Rule  absolute,  on  authority  of  Baxondalu's  Reading  case. 
Ditto — Preference  of  company's  agent  by  taking  in  goods  at  late  hour — Role 

absolute,  on  authority  of  Baxeudale's  Reading  case. 
Ditto — Preference  of  certain  tradesmen  by  special  agreement — Rule  absolata 

— Preference  prima  facie  undue,  and  not  justitied. 
IVaniMn  v.  i^-otti^sh  Cantral  R,   Co.,  1  Nev.  <k  Mac.  237  ;  2  Sess.  Ca.  1373— 

Refusal  of  company  to  comply  with  general  orders  to  deliver  goods  and 

to  hand  over  goods  to  complainant,  although  addressed  to  his  care — 

Petition  dismissed. 
Pickford  v.    CaledonUin    R.    Co.,  1  Nev.    <fe  Mac.  252  ;   4   Sess.    Ca.    755 — 

Similar  to  Wannan's  case — Petition  refused,  on  authority  of  Wannan*a 

case. 
Ditto — Preference  of  comp.my's  agents  within  stfition — Petition  dismiasedy  on 

the  ground  that  that  company  might  thus  far  prefer  their  own  agents, 

not  being  separate  traders. 
Baxeiid<d^  V.  B.  d-  K  R.  C<k,  1  Nev.  <k  Mac.  229  ;  11  C.  B.,  N.   S.  787— Pre- 
ference of  company's  agent,  by  dispensing  with  signature  of  Conditions — 

Rule  absolute. 
BaxeiidaU  v.  L.  d;  S.  W.  R.  Co.,   1  Nev.  &  Mac.  231  ;  12  C.  B.,  N.  S.  758 

— Similar  to  Garten's  case  —  Rule  absolute,  on  authority  of  Garton*s 

case. 
Palmer  v.  L.  &  S.  W,  R,  Co.,   1  Nev.  &  Mac.  271 ;  L.  R.,  1  C.  P.  588— 

Similar  to  Garton's  and  Baxendale's  cases — Court  divided  as  to  whether 

previous  decision  binding  ;  rule  dropped. 
Palmer  v.  X.  B,  d-  S.  C.  R.  \\k,  1  Nev.  k  Mac.  243  ;  L.   R,  6  C.  P.  194— 

Similar  to  Garton*s  and  Baxendale's  cases— Rule  absolute,  on  authority 

of  Baxendale's  and  Garton's  cases. 
ParkvMoii  v.  (?.  W.  R.   Co.,  L.  R.,  6  C.  P.  654 — Refusal  to  act  on  general 

orders  of  consignees  to  deliver  their  goods  to  complainant,  and  preference 

of    company's  agent   by  acting    upon   such    orders  when    in  favour  of 

such  agent — Rule  absolute,   on  auth»)rity  of  Baxendale's  and  Garten's 


Omfllct  between 
English  and 
Scotch  Courts. 


General  result  of 


It  will  have  been  seen  from  \Yannan8  case  and  Parkinson* a  case 
that  the  English  and  Scotch  cases  are  in  conflict  on  the  question  of 
general  orders  (b). 

It  is  not  easy  to  arrive  at  any  but  a  very  broad  general  result  of 
Common  Pleas/  the  wliolc  scrics  of  cascs.  It  is  evident,  however,  that  the  profit 
accruing  to  a  company  from  any  preference  was  a  main  element  of 
consideration,  except  where  the  profit  was  not  one  directly  accruing 
to  the  company  as  a  railway  company.  The  convenience  of  the 
company  was  also  considen^d,  but  mostly  only  because  it  was  sup- 
posed to  be  identified  with  the  convenience  of  the  public.     General 


{b)  Tlie  Railway  Conunisaioners  followed 
Parkinson's  case  in  an  Irish  case  {Fish- 
bourne  V.  Great  Southern  and  JVestern  R. 
Co.,  2  Nev.  k  Mac.  224,  p.  477,  post) ;  but 


fFannan's  case  in  a  Scotch  case  {Afenzies 
V.  Caledonian  R.  Co.,  5  K  A  C.  T.  C, 
306,  p.  477,  post). 
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public  interests  indeed  were  kept  in  view  with  remarkable  steadiness 
hy  tliG  Cuurt,  seeing  that  those  interests  were  wholly  unrepresented, 
and  luxA  only  the  Court  to  protect  them.  Where  general  public 
interest  was  the  sole  question  for  the  Court,  as  in  Btfrret's  case  and 
in  the  Cab  cases,  it  was  plainly  intimated  that  this  must  be  a  sub- 
stantial puldic  interest,  and  not  that  of  a  few  isolated  persons.  It 
was  further  laid  down  that  a  preference,  to  be  undue,  must  be  the 
preference  of  a  person  similai^ly  circumstanced  with  the  complainant, 
and  **  similarly  circumstanced  *'  was,  as  far  as  direct  decisions  go, 
made  to  include  "  travelling  on  the  same  portion  of  a  line/*  These 
principles,  to  which  little  exception  could  be  taken,  were  all  extracted 
from  the  words  "due  and  reasonable/'  &c,,  of  the  statute,  without 
direct  reference  to  other  authorities.  In  the  application  of  them, 
only  the  previous  decisions  of  the  Court  itself  were  used  as  guides, 
and  it  ultimately  came  to  be  doubted  whether  those  decisions  were 
binding  as  precedents  or  not.  Although,  therefoi-e,  the  principles  of 
the  decisions  are  plain  enough,  little,  if  any,  light  is  thrown  on  the 
very  difficult  question  of  how  far  each  of  them  ouglit  to  be  applied 
when  they  sliould  happen  to  be  conflicting  (r). 


7-  Hie  Law  of  TraffiA^  FacilUieSf "  Uiidiie  Preference!*  and  Tkrough 
Ratm^  as  administered  by  th€  Railway  CommissiontTs. 

The  2nd  section  of  the  Act  of  1H54  consists  of  three  {d)  branches  : 
(1>  enjoining  accommodation  of  main  traffic;  (2)  prohibiting  undue 
preference ;  and  (3)  enjoining  accommodation  of  through  traffic. 
Aud  the  nth  section  of  the  Act  of  1873  extended  the  2ud  section  of 
the  Act  of  1854,  by  applying  it  to  the  accommodation  of  through 
traffic  at  through  rates  (e). 


7,   TrviffiC  rtKili' 


{e)  Ab  T«cards  the  "  undue  preferonce  '* 
branch  of  tne  act,  **  the  effect  uf  the  tleci- 
»ions  Becm^  to  be  that  a  company  is  bound 
to  give  the  same  treatment  to  aU  persotu 
equally  uuder  the  same  clrcurostancea ;  bat 
tlu&t  there  h  nothing  to  prevent  ft  comp«nj, 
if  noting  with  &  view  to  it^  own  profit,  from 
imposing  Buch  eouditiona  a^  may  incident- 
ally have  the  effk*€t  of  favounng  one  clajiis 
of  traders  or  one  town,  or  one  portion  of 
tht^ir  tnilRo,  provided  the  conditionsare  the 
Mime  for  rill  persona,  and  are  such  aa  load 
to  the  conclusion  that  thej  are  really  im- 
posed for  the  benefit  of  the  railway  cotn- 
paay/'  (Report  of  Aninlejinmtion  CJom- 
mittee,  p.  mi,  n.)  As  to  whether  the  cases 
ore  binding  a^  precedcntB,  a«e  Palmer^s 
(No.  1)  eoM.     For  an  instance  of  a  diffi- 

conflict- 
)caH. 


cuHy  (left  unsolved)  in  applying  conflic 
ing  principles,  aee  NU'haUon  §  (No.  2)ca4 


{d)  See  per  Lonl  Sel  borne,  C.,  in  SotUk 
Ba$km  R,  Cq.  v.  Railway  Cimmimonen, 
L.  R.  6  Q.  B.  D,  at  p.  59h 

ie)  1  C.  B.,  N.  S.  42S.  U  has  been 
said  that  the  first  branch  of  the  section 
proved  practicidly  inoperative  ;  while  with 
regard  to  theaecood,  dthouj^h  no  fault  had 
been  found  with  the  decisioust  complain ta 
had  been  made  of  the  expense  of  con- 
testing cases  with  powerful  railway  com- 
paniea,  and  that  questions  of  undue 
preference  were  often  so  tcchnicjil,  and  so 
connected  with  qoestions  of  due  facilities, 
that  they  had  not  been  contested  so  much 
as  they  might  have  Ijecn  if  speetly  reference 
could  have  boon  made  to  a  tribunal  having 
practical  knowledge  of  the  subject,  (Report 
of  Select  Committee,  1872,  p.  xrii,  and 
note. ) 
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LiTZfotoSS^f  This  section,  which  is  repealed  but  re-enacted  with  amendments  (/) 
c^mmiuum^),  j^y  the  Act  of  1888,  enacted  that  the  facilities  to  be  afforded  under 
JJ^JI'^j^*^    the  2nd  section  of  the  Act  of  1854  should  include — 

9.11. 

"  The  dae  and  reasonable  receiving,  forwarding  and  delivering  by  eTerj  rail- 
way company  and  canal  comi>any,  and  railway  and  canal  company  at  the  requed 
of  any  other  stirh  compa iiy,  of  through  traffic  to  and  from  the  railway  cr  canal  oC 
any  other  snch  company  at  through  rates,  tolls  and  fares,  in  this  act  referred  to 
as  through  rates  "  (g). 

The  nine  provisoes  which  followed  are  also  re-enacted  with  amend- 
ments (/)  by  the  Act  of  1888. 

The  following  table,  which  may  be  compared  with  the  table  of  the 
•  TwgB  471,  ante.  Commou  Plcas  dccisious,*  shows  shortly  the  nature  of  the  various 
J2^*J"^  cases  that  have  come  before  the  Railway  Commissioners  under  the 
Railway  and  Canal  Traffic  Act,  1854,  as  amended  by  the  Regulation 
of  Railways  Act,  1873  :— 

Passenger  Traffic. 

Dover  {Corporation  of)  v.  5.  E.  and  L,  C.  d-  D.  R,  Cos.,  1  Nev.  A  Mac.  349— 
Preference  of  Ramsgate  and  Margate  to  Dover  both  in  facilities  and  fares 
—Case  compromised. 

Innes  v.  L.  B.  d- S.  C.  R.  Co.  and  L.  d:  S.  W".  R.  Co.,  2  Nev.  &  Mac.  IBS- 
Insufficient  trains :  Order  for  through  booking  :  Inconvenient  station — 
Application  of  Acts  to  company  as  carriers. 

Uckfield  Local  Board  v.  L.  B.  d-  S.  C.  R.  Co.  atui  S.  E.  R  Co.,2  Nev.  A  Mae. 
214 — Order  for  conduct  of  through  traffic  rut  Tunbridge  Wells. 

James  v.  Taff  Vale  R.  Co.,  3  Nev.  <fe  Mac.  540 — Order  for  conduct  of  through 
traffic  along  55  chains  of  line  connecting  two  stations. 

Coal  axd  Iron  Traffic. 

Lees  V.  L.  d  Y.  R.  Co.,  1  Nev.  &  Mac.  352 — Preference  of  corporation  of 
Manchester  to  complainant  in  carrying  coal  to  Oldham  station  for  cor- 
poration only — Held  reasonable,  as  being  for  the  public  interest. 

Nitshill,  dr.,  Coal  Co.  v.  Cahdonian  R.  Co.,  2  Nev.  ^  Mac.  39— Preference  of 
four  collier}'  owners  to  complainant  :  Carriage  of  splint  and  cannel  coal 
at  unequal  rates  held  unreasonable. 

Bellsdyke  Coal  Co.  v.  North  BritisJi  R.  Co.,  2  Nev.  &  Mac.  105— Preference  of 
firm  of  iron  and  coal  masters  to  company  being  coal  masters  only — Extra 
charge  for  inclines. 

Foreman  v.  G.  E.  R.  Co.,  2  Nev.  <t  Mac.  202— Preference *of  Peterborough 
traders  to  Yarmouth  traders— Injunction  gra^^ted. 

Denahy  Main  Collirry  Co.  v.  Manclifsirr,  Sheffield  anfi  Lincolnshire  R,  Co.,  3 
Nev.  &  Mac.  42()— l^iiiform  *' group"  rate  for  coal  districts  held  undue; 
affirmed  in  High  Court,  i6.  438  ;  and  in  Cmrt  of  Appeal,  t6.  441. 

Lhyd  V.  Northampton  R.  Co.,  3  Nev.  &  Mac.  259  —Similar  group  rate  from 
sidings  held  not  undue. 

(/)  See  the  effect  of  the  amendmonts,  pnny  and  the  duty  of  the  other  always  to 

sect.  8  id),  post  ^«^nd  traffic  hy  the  shortest,  cheapest*  and 

{g)  The  object  of  the  amendment  was  most  convenient  route."    (Re)H>rt  of  Amal- 

to  make  it  "the  interest  of  the  one  com-  gamalion  Committee,  p.  xliv.) 
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Locke  V.  N.  E.  H.  (*o.^  3  Nev,  k,  Mac.  44^Extra  chai-ge  to  colliery  owners 
not  reiitiiig  cells  ut  stationa  ht'ld  uuiltje. 

BroH^htoti  d;  FUti^  Power  Goal  Vo.  v.  G,  JK  M.  Co,,  4  K  &  C.  T,  C.  191— 
Carriage  oi  coal  from  South  Wales  collieries  to  Birkenhead  (average 
diiitftnce  30  mdoa)  at  unifonu  rato  i>f  Uj,  [>er  tuo,  and  from  North  Wales 
oollieries  to  Birkenlieatl  (avei^ge  distance  151!  niilea)  at  average  rate  of 
2i.  *2d.  per  ton  —  Held  not  unduo  prejudice  to  North  Wales  colliery 
owners. 

Denaby  Main  CaUkry  Co,  v*  MmicJitstt^rj  Sfi^ffi^ld  it  Lin^otn^iire  R,  Co,,  4R.  & 
C.  T.  C*  28—Undao  prejudice  in  canal  tolia  restrained. 

Skinningrove  Itoti  Co,  v.  iV.  E,  R.  Co.^  5  R.  i&  C\  T.  C.  244 — Preference  in 
order  to  enable  preferred  party  to  compete  held  undue,  but  not  rtiatnuntid, 
an  applicants  not  ahown  to  bo  at^grieved— Non-reduction  of  rates  in  cor- 
respondence with  reduced  maximum  not  undue  prejudice. 

Slate  Traffic. 

Diphwya  Casson  ISiute  Co,t,  Fatiniog  R.  ikt,,  2  Nev.  ^  Mac.  73— Preference  of 
(juarry  owners  in  consideration  of  agreed  custom  to  railway  for  fixed 
number  of  years — Held  lui reasonable. 

Holland  v*  FeMinuxj  R.  Co*,  12  Nev.  &  Mac.  2T8 — Preference  in  consideration 
of  agreed  custom  for  30  as  against  14  years— Held  nn  reason  able. 


Traffic  of  Carkiers. 

Qoddard  v.  L,  tfc  8.  W,  E,  Co,,  1  Nev.  &  Mac.  3— Allowance  for  cartage  and 
empties  :  Hefusal  to  give  credit, 

FUhboume  v.  Great  Himihcrn  d-  IVf^tnii  R.  Co.,  Jrekind,  2  Nev.  &  M^ic.  224 
^Delivery  by  company *a  own  agents,  in  disregard  (*f  direction  in  con- 
signment note  to  deliver  to  complainants,  restrained. 

Fishhoarne  v,  Midlaini  Grcut  ^Fcstrrn  R.  Co,,  Iniatui  (No.  1),  Browne's  Prac- 
tice, p,  35— Preference  of  company *8  agent*  in  alJowLng  2d.  on  parcels 
brought  by  thein  to  station,  while  they  allowed  nothing  to  complai- 
nants on  parcels  which  com[>Iainants  collected  and  brought — Injunction 
issued. 

Ro^berUon  v.  Midland  Grnd  IVtJiUTn  R,  CtK,  Irelatul,  2  Nev*  <fe  Mac.  409— Pre- 
ference of  company's  agents  in  allowing  them  2d,  on  stamped  parcels, 
whUe  they  made  no  corresponding  allowance  to  complainants — lujimction 
refused. 

Qreenop  v.  8,  E.  R.  f'o.,  2  Nev.  A:  Mac.  310— Preference  in  ratt^s  between 
Boulogne  and  London  in  consideration  of  guaranteed  monthly  traffic — 
Held  reasonable. 

Mt:mi€i  w  Caledonian  R.  t'o.,  5  R.  &  C.  T.  0,  306 — Preference  of  company's 
agent  held  undue,  and  company  ordered  to  pay  lOti,  a  ton  to  complainant 
performing  collecting  service — Wannan*8  case  (ante,  p.  474)  followed  as  a 
ii^cotch  case  in  Scotlantlj  and  delivery  by  company's  own  agents  in  dis- 
regard of  direction  by  consignees  not  restraiiifd. 

Sea  Traffic. 
[See  also  *'  Through  Rates."] 
8oidh9ea,  d^c,  Ftrry  Co,   v.  L.   d   ^.  H\  R,  Co,  and  L.  B.  d:  *S.   C,  H,  Cb,, 
2  Nov.  4&  Mac.  341* -Issue  of  through  tickets  to  rival  €tQi\m  packet  com* 
pany  only. 
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7.  Tr^jacai-  O^  of  DMin  Steam  Packtt  Co.  v.  L.  <0  N\  ^^'.  IL  Co,,  4  11.  &  C.  T.  0.  10- 
CowmiatUnuny.  Through  rates  for  passengers  between  Kingstown  and  London  via  the 

applicants'  steamers  and  the  respondents'  railway,  refused  on  the  ground 
that  the  applicants  had  agreed  that  the  charges  between  London  and 
Kingstown  by  the  respondents  were  to  be  fixed  from  time  to  time  by  the 
.respondents  —  Difference  between  fares  from  London  to  Dublin  by 
respondents'  mail  route  through  Kingstown  and  applicanta'  '*  North 
Wall "  route  reduced  as  excessive. 

Caleii<mian  R  Co.  v.  Greenock  and  iremyss  Bay  II.  Co.  (No.  2),  4  R.  &  C.  T. 
C.  70— Arrangement  for  ** using,"  to  come  within  sect.  II  of  Act  of  1873, 
must  be  definite — Application  within  five  weeks  of  end  of  a  season  refoaed 
as  too  late. 

Ayr  Harbour  Trustees  v.  P.  Barr  <C*  Co.,  Glasgow,  and  Stmth  Western  andathtr 
Raibcay  Companies,  4  R.  &  C.  T.  C.  81 — (i ranting  of  tlurough  rates  at 
Cither  ports,  and  the  refusal  of  them  at  a  particular  ])ort,  not  an  undue 
])roference  of  which  a  steamboat  owner  or  a  harbour  board  at  the  par- 
ticular port  can  complain,     (Law  altered  by  s.  30  of  Act  of  1888.) 

Caledonian  i?.  Co.  and  Others  v.  Greenock  and  IVemyss  Bay  R.  Co.  and  Othersy 
4  R.  &  C.  T.  C.  135 — Through  rates  granted,  though  arrangement  for 
working  steam  vessels  made  by  company  whose  line  did  not  directly  com- 
mimicate  with  them. 

Londonderry  Port  Commissioners  v.  Great  Northern  R.  Co.  of  Ireland  and 
Others,  5  R.  &  C.  T.  C.  282— Preference  to  Greenoro  over  Derry  held  not 
undue. 

Traffic  of  Brewers  and  Maltster.s. 

Thompson  v.  L.  cfc  N.  JV.  R.  Co.,  2  Nev.  &  Mac.  115— Preference  of  rival 
breweries  to  complainants  not  justified  <>n  grounds  of  competition  of 
defendants  with  Midland  R.  Co. 

BeU  V.  L.  £  N.  W.  R.  Co.  and  Midland  JR.  Co.,  2  Nev.  &  Mac.  185— 
Preference  of  brewers  to  complainant,  a  timber  merchant,  in  allowing 
brewers  excessive  drawback  in  respect  of  haulage  on  their  own  branch 
lines — Drawback  ordered  to  be  reduced. 

Richardson  v.  Midland  R.  Co.,  4  R.  &  C.  T.  C.  1— Preference  of  outward 
beer  traffic  from  Burton  to  outward  beer  traffic  from  Newark  to  the 
extent  of  25  to  30  per  cent.,  held  justified  by  special  advantages  received 
by  company,  except  in  respect  of  consignments  not  exceeding  500  lbs. 
in  weight.  Preference  of  outward  bottled  beer  traffic  from  other  stations 
to  which  the  beer  had  been  sent  from  Burton  to  l)e  bottled,  to  outward 
bottled  beer  traffic  from  Newark,  held  not  justified.  Preference  of  inward 
malt,  hops,  and  barley  traflic  to  Burton  over  the  same  inward  traffic  to 
Newark,  held  not  justified. 

Girardot,  Fiynn  dt  Co.  v.  Midland  R.  Co.,  4  R.  &  C.  T.  C.  201— Preference 
in  Burton  rates  for  barley  and  malt  over  Derby  rates  for  barley  and 
malt  restrained,  but  allowance  made  fc)r  different  a\'orage  weight  of  truck 
load,  and  certainty  of  back  loads,  and  any  extra  cost  of  carriage. 

Traffic  Facilities. 

Aberdeen  Commercial  Co.  v.  Grand  North  of  Scotland  R.  Co.,  3  Nev.  &  Mac. 
205 — Affirmed  by  Court  of  Session.  Refusal  to  carry  manures  as  common 
carriers,  and  requirement  of  special  and  excessive  rates — Held  undue 
prejudice. 
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Chfttlcrhy  Imn  Co.  v.  North  Staffordtfiire  Iron  Co.,  3Nev.  c^Mac,  238— Same 

point  aa  abave. 
Ymmg  V.  GnHtndr^ieih  R.  Co.,  4  R,  &  C,  T.  C.  247— Same  point  as  above. 
Watkifisoii  V.  Wrexfuim,  the,  H    Co.  (No.  3)— 3  Kev.  ^t  Mac,  440— Order  to 

manage  railway  pmperly  and  supply  sufficient  locomotive  power,  &c. 
n«rm  Sulphur  ih  Copptr  Co.  \\  L.  <^  N.  W.  K  Co,,  3  Nev.  «&  >rac.  455— 

Order  to  ]irovide  sufficient  waggona  for  traffic  of  jiersona  occupying  worka 

adjacent  ti>  line  tranaferrud  by  special  act  containing  clause  inipoiing 

special  obligation. 
Duhlin  Hlthhtf  Di^tiUtrif  Co,  v,  MitUartd  Gretti  IVt^tem   R.  f\f  Irfhiwl  Co.,  4 

R.  &  C.  T.  C.  32 — Junction  with  private  siding  refuaed. 
StHndoH,  dc,  if.  C4h    V.  ih    n\  JL  CiK,  4  R,    «&  C.    T,   C.  173— Facilities 

necessary  to  cxci'ciae  of  running  jiowers  refused,  tliere  being  iniwediate 

prospect  of  statutory  powers  which  would  give  better  rt^lief, 
ffmnmons  v.  G.  W\  B.   Qh  and  ."^uindon,  <tc.,   R,   Ch,,  4  R.  &  C.  T.  C.  181— 

Fiicilities  for  tbrougb  tniffic  route   mainly  on  gnnind  that  rotjte  not  yet 

authorized  by  Boiu'd  of  Trade. 
Btxston  Brcimrtj  Co,   v,  MuUatid  R.  Co.,  6  E.  ^>  C.  T.   C.  53— Siding  accom- 

Uiodatjon. 
Same  v.  Same,  6  R,  &  0.  T,  C,  60— Discontinuance  of  siding  accommodation 

held  undue  prejudice  (diss.  Mr.  Conunr-  Price)^  but  accommodation  not 

ordered  to  be  continued,  except  on  terras  of  applicants  agreeing  to  pay 

certain  station  to  station  rates. 

Fi8H  Traffic. 
Waodg^v,  G.  E,  i?.  To.,  2  Nev.  &  Mac,  103— Infringement  of  equality  clause 
by  scale  of  package  rates— Injunction  granted. 

Gexeral. 

Matfarlane  v.  North  British  R.  Co.,  4  R.  Sl  C.  T.  C.  209— Injunction  granted 
to  restrain  undue  [ireference  (in  rates  for  rain-water  goods  and  caatinga) 
though  ground  of  complaint  removed  before  hearing. 

Merry  v.  Glasgow  d:  South  U'estem  E,  Co.,  4  B.  &  C.  T.  C.  383— A  dispro- 
portion of  charge  under  the  short  distance  clause  (for  hematite  and  lime- 
stone) held  not  undue  prefci'encc. 

THBO0GH   TEAfTir  {k), 

Tiiomer  v.  L.  C.  it  D.  iJ.  Co,  aj\d  S,  E.  R,  Cm,,  3  Nev,  &  Mao.  72— Order  for 

conduct  of  through  traffic  at  Btrood  Jimcti on— Prohibited,  L,  R.  2  Ex, 

D.  4&0, 
Vickniit  Coal  S  Irmi  C<m,  v.  Neath  S  Brecmt  iJ.  Co.,  3  Nev.  &  Mac.  37— 

Obligation  to  afford  facilities  not  limited  to  cases  in  which  company  has 

accommodation  to  take  over  tniffic  at  point  of  junction. 
Great  North  of  ScutUmd  H,  Co,  v,  mjhhtnd  R,    Co.,  5  R,  &  C.  T.  0.  103— 

Exchange   of  traflic  between  two  ciimpaniea  free  to  exchange  at  any 

junction  between  their  lines — Various  facilities  ordered   in  timing  of 

trains,  Arc. 


(/t)  As  to  booking  through  traffic  uuiIpi' 
an  agreement,  sec  Crnfrtit  IVaks^  dx.  It. 
Co,  V.  L,  and  N  ir,  M.  Co.,  3  Nev.  fit 
iiac.  101  ;  as  to  incatiing  of  **nin  i«  con- 
iwuction'*  iu  i»pecial  act»  see  CaUdonicm 


Ji.  Co.  V.  GrtfU  Korthfryif  Nvtrth  Eastern, 
and  North  British  11.  Cm,,  ?  Nev.  A:  Ma«. 
877  ;  as  to  furwnrdiut?  rullmau  car,  see 
CaUdonian  H.  Co  v.  North  RritiihJt,  Co,, 
3  Xcv.  4  Mac.  6(S. 
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lu^iR^,  Facilities  at  Stations. 

Commtoiotim).        Thcmas  v.  NoHh  Stnffvnlsliirc  R.  Co.,  3  Nov.  &  Mac.  1— Refusal  to  delirer 

damageable  traffic  (potatoes,  S:c.),  at  Tiinstall,  a  passenger  and  mineral 

station,  such  traffic  being  delivered  at  Lung()ort  station,  distant  1^  miles — 

Held  reasonable. 
Hastings  Town  Council  v.  S.  E.  R.  Co.,  3  Nev.  4:  Mac.  179,  464— Order  to 

imi)rove  station— Prohibited  in  part,  L.  R.  (3  Q.  B.  D.  50C— (C.  A.). 
yewiiigion  Local  Board  w  X.  E.  R.  Cn.^  3  Nev.  «Sr  Mac.  306 — Application  for 

new  i>assenger  station  refused — Siding  accommodation  ordered. 
Holyhead  Local  BiHird  v.  L.  d-  X.  H'.  R.  Co.,  4  R.  &  C.  T.  C.  37— Appli- 

cation  for  foot-bridge  over  railway  refused. 
Harriet  v.  L.  cC*  iS\  W.  R.  Co.,  3  Nev.  «V  Mac.  331 — Application  for  station 

refused. 
Hoicard  v.  MidUuul  R.   Co.,  3    Nev.   <t  Mac.   2r)3 — Rebate  on  account  of 

station  services  to  customer  not  requiring  them  refused. 

Through  Rates  and  Roites  (A(t  of  1873,  s.  11)  (i). 
[See  also  **Sea  Traffic."] 

EaM  <t-  JVesi  Junction  R.  Co.  v.  G.   W.  R.  Co.,  1  Nev.  &  Mac.  331— Roate 

pro()osed  with  object  of  making  mileage  of  sending  company  more  and  of 

forwarding  company  less — Held  not  reasonable. 
Same  Co.   v.  Sanw  Co.,  2  Nev.  tt  Mac.  147— Lesser  through  rate  on  shorter 

of   two  alternative  routes   allowed   on  condition   of  sending  company 

guaranteeing  a  certain  average  traffic. 
Central  JFaUs,  dr.,  R.  Co.  v.  L.  d-  X.  IV.  R.  Co.,  2  Nev.  &  Mac.   191— 

Delay  of  through  traffic  :  Right  of  intermediate  company  to  apply  for 

through  rates. 
Greenock  and  Wvmyss  Bay  R.  Co.  v.  Caledonian  R.  (o.  (No.  3),  2  Nev.  &  Mac. 

227— Api)ortionment  of  through  rates  :  Locus  standi  of  company  whose 

line  is  worked  by  forwardini^  company — AtF.  5  Sc.  Sess.  Ca.,  4th  Series, 

995  ;  3  Nev.  iV  Mac.  145. 
Xeirnj  and  Arm'ifjh  R.  Co.  v.   G.   X.  of  IrvUtud  R.   Co.,  3  Nev.  S:  Mac.  28 — 

Through  rates  for  traffic  in  t)wner8'  waggons,  to  differ  from  through  rates 

f<jr  traffic  in  company's  waj,'gnns     Refuse<l. 
War  inch  a  nil  BinniiKjluini  ConoI  Xorifintiou  v.  Blrmiuffham  Canal  Xarigatiim 

and  mtnnj  Othrs, '.i  Nev.    iV  Mac.  113     Order  for  through  canal  io\\% — 

Prohibitod,  L.  K.  5  Ex.  D.  1. 
North  MoMand  R.    Co.   v.  Xnrih   British    R.   Ca.,  3  Nev.   it  Mac.    282— 

Through  rates  not  in  accordance  with  statutory  agreement — Refused. 
C<dedonian  R.  Co.  v.  Xotih   British  R.  Co.,  3  Nev.    tV:  Mac.  403— Through 

rates  and  route  granted,  tliou^^h  objected  to  on  ground  that  forwarding 

company    had    alternative    and    competing   route    for    greater    part   of 

distance. 
Great  Xorthcrn   R.  Co.  of  Inland  v.   BrJfost  Codral  R.  To.,   3  Nev.   &  Mac. 

411— Through  rates  refused,  in  order  not  to  raise  long  established  rate 

and  unsettle  interests  founded  on  its  continuing. 

(i)  For  cases  under  special  acts,  see  G.  li.  Co.  (No.  2),  2  Ner.  k  Mac.  136  ;  Sol- 

W.  R.  Co.  v.   Cnitral   Wales,  <L'C.  It.  Co.,  i/v/»/   Jundion    IL    Ok    v.    Maryptn-t   and 

6  E.  *  C.  T.  ('.  1  ;  for  reference  as  to  apjwr-  rnrlis/r  H,   Co.,  3  Nev.   &  Mac.  264;  L. 

tionment  of  through  rates,   see   Grxnock  and  A'.   //'.   A'.  Co.  \.   G.  If.  Ji.   Co.   and 

and    W*ni]fss   Hay   II.    C,,.    v.   Cnhdi>r\inu  (Vvtrnl  ll'nlrs  K.  Co.,  6  R.  A  C.  T.  C.  20. 


SECT.    7, —TRAFFIC    FACIf;iTIE8,    KTCV   (RAILWAV  rOMMlSStONKllS). 


4.ST 


Belfiuii  Centml-  R.  Co.  v.  Gnat  Northern  t^f  Irelmd  R  (h.,  3  Nev.  i<:  Mao.  41l> 
— Tlirf>ugh  rates  for  coal  traffic  in  part  granted  tvnd  in  part  refused. 

Same  v.  Siuuf,  4  R.  iV  C.  T,  C.  159-  Through  rates  for  coal  granted, 

Cattmi  Jr^tkx,  d>c'.,  II  (Vi.  uml  Mid  IVnh^  K  Co,  v.  C.  IF,  R.  a,,  aiui 
(Hhrtn,  4  R.  *t  C*  T.  C  U — Right  uf  intermediate  comj)any,  though  not 
working  their  line,  to  apply  for  through  ratea,  wliich  were  granted^Aff. 
in  High  Court,  L.  R.  10  Q.  B.  D.  231. 

Cefdraf  Wuks,  de,.,  R.  Co.  r.  L.  d-  N.  W.  E,  Co.  and  G.  W.  R.  «>,,  4  R.  k 
C.  T*  C,  211 — Tlirongh  rates  and  route  fr>r  Haverfordwest  traffic  granted, 
though  tratht^  amiill,  th(*ugh  no  time  mtveil,  and  though  number  of 
exchanges  great — Exiatunce  of  alternative  routes  approved. 

,Sicuw/(Oi,  Mftt'{hnn*i(fjh  aiul  Amhttrt  iu  (V.  v.  G.  U  .  H.  Co.  nmi  L,  d^  S,  W, 
R,  CV.,  4  R.  &  C.  T.  0.  341)  ^Through  rates  and  route  by  Unes  of 
two  forwarding  companies  ordered  —  Existence  of  alk^nmtive  route 
approved. 

BdfoHt  Ctatrtd  R.  Co.  v,  Gt'ent  Nmthern  R,  Co.  of  ItdsfO'lj  4  R.  ^ir  C.  T,  C. 
*i7n  —  Wliat  is  an  arrangement  for  using,  &c,,  steam  vessels  within 
sect  11  of  Act  of  1873. 

Ttihflifjn  R.  Co,  V,  Crmhriau  R.  To.,  5  R.  dr  C,  T,  C.  122— la  deciding 
through  rate  where  traffic  carried  on  one  of  the  railways  ui  &  **ahort 
distance,"  the  short  distance  clause  is  to  be  t^^ken  into  account  in  favour 
of  such  company. 

MHrtjjMfUan  DinfriH  R,  Cn.  v.  Mifnqn^tihu,  R.  Cu,,  o  R.  *fc  V.  T.  C.  120— 
Application  for  through  passenger  fares  and  booking  not  entei'tained  an 
sole  ground  that  litigation  with  same  object  pending  in  Ch,  D. 

Severn  oml  Wtjc  mid  Scvini  Bridge  R.  Co.  v.  G.  W,  R.  Co.,  5  R.  &  0.  T,  C. 
15G — Allowance  for  one  year  of  through  rates  vid  Severn  Bridge. 

Sum*'  V.  Hnmt' — Through  rates  via  Seveni  Bridge  continued,  ufttwithstanding 
the  opening  of  the  Severn  tunnel— Refusal  to  state  case  on  cpieBtion  of 
public  interest,  as  being  one  of  fact. 


With  regard  to  the  whule  series  of  cast's  which  came  before  the 
Railway  Coinniisfiioners,  and  the  distinctioa  between  thetr  jadgments 
and  those  of  the  Court  of  Coriimon  Pleas  which  preceded  them,  the 
following  observations  may  be  made  :— 

1.  The  Commissioners,  during  ttie  first  ten  years  of  their  sittiDgs, 
were  in  the  habit  of  delivering  one  single  judgment,  whereas  the 
judges  of  the  Court  of  Common  Pleas  frequently  diflfered  in  opinion 
and  pronounced  separate  judgments. 

2.  The  Commissioners,  though  not  much  referring  io  the  judg- 
ments of  the  Court  of  Common  Pleas  by  name,  followed  the  principles 
of  thosi*  judgments  as  far  as  there  were  any,  and  in  no  ca«e  expressly 
departed  from  them. 

3.  The  jndgmentH  of  the  Cu ni miss i oners  are  replete  with  details  of 
a  charaett^r  tlie  Con  it  of  Common  Pleas  did  not  go  into. 

4.  The  Commissioners,  in  addition  to  having  the  correctness  of 
their  judgments  questioned    by  special  case,  were   frequently   pro- 
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T.  TVn^Fflctfj.   hibited  from  exceeding  their  jurisdiction,  whereas  the  judgments  of 
uumtofomra).    ^\^q  Court  of  CommoD  Plcos  could  not  be  questioned. 


tUt,  ±clRailway 

and  Canal 

Vommi$tion). 


8.  TraficFofiii.  8.  The  law  of  Traffic  Facilities,  Undue  Prefet^nce,  and  Th^xmgh 
Rates,  as  it  may  be  administered  by  the  Railway  aiid  Canal 
Cinnmission, 

(a)  Generally. 

The  constitution  of  the  Railway  and  Canal  Commission,  and  its 
jurisdiction  generally,  together  with  tlie  locus  standi  before  it,  and 
the  mode  of  questioning  its  decisions  on  points  of  law,  have  been 
already  dealt  with  (k).  It  is  now  proposed  to  examine  that  part  of 
the  jurisdiction  under  which  the  Commission  is  entrusted  with  the 
enforcement  of  the  2nd  section  of  the  Railway  and  Canal  TraflSe 
Act,  1854.  17  &  18  Vict.  c.  31.  which  section  is  as  follows : — 

*'  Every  railway  company,  canal  company,  and  railway  and  canal  oompaay, 
shall,  according  to  their  respective  powers,  afford  all  reasonable  facilities  for 
the  receiving  and  forwarding,  and  delivering  of  traffic  upon  and  from  the 
several  railways  and  canals  belonging  to  or  worked  by  such  companies  respec- 
tively, and  for  the  return  of  carriages,  trucks,  boats,  and  other  venicles,  ana  no 
such  company  shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such  company 
subject  any  particular  person  or  company,  ar  any  particular  description  of 
traffic,  to  any  undue  or  unreason.ihle  prejudice  or  disadvantage  in  any  respect 
whatsoever  ;  and  overy  railway  company  and  canal  company  and  railway  and 
canal  company  having  or  working  railways  or  canals  which  form  part  of  a 
continuous  line  of  niilway  or  ciinal  or  railway  an<l  canal  comnuinication,  or 
which  have  the  terminus,  station,  or  whurf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  afford  all  d\ie  and  reasonable  facilities  for 
receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such  railways  or 
canals  by  the  other,  without  any  unreasonable  delay,  and  without  any  such 
preference  or  advantage,  or  prejndico  or  disadvantage,  as  aforesaid,  and  so  that 
no  obstruction  may  be  offered  to  the  public  desirous  of  using  such  railways  or 
canals  or  railways  and  canals  as  a  continuous  line  of  communication,  and  so 
that  all  reasonable  accommodation  may,  by  moans  of  the  railways  and  canals  of 
the  several  companies,  be  at  all  times  afforded  to  the  public  in  that  behalf." 


Deflnitlon  of 
"  Traffic  "i»nd 
"  Railwuy." 


The  tl»re« 
brancheb  of 
section  2  of  th« 
Act  of  1854. 


By  8.  1,  the  word  "traffic"  includes  not  only  passengers  and  their 
luggage,  and  goods  and  animals,  but  also  carriages,  trucks,  and 
boats,  &c.,  and  "  railway  "  includes  every  station  {I)  used  for  public 
traffic. 

The  2nd  section  of  the  Act  of  1854  contains  three  (m)  branches: 


(1-)  Ante,  ch.  xi.  ;  and  <i6e  the  act  of 
1888  and  the  rules  thereunder  set  out  at 
length  in  vol.  II. 

(/)  The  act  of  1878,  s.  3,  adds  "wharf 


or  dock." 

(wj)  See  piF  liord  Selbome,  C,  in  S<nUh 
Eastern  R.  Co.  v.  Raihray  Commissioners, 
L.  R.,  Q.  B.  D.,  at  p.  691— C.  A. 
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(I)  eiijmning  facilities  for  main  traffic  ;  (2)  pioliibitiiig  undue  prefer- 
ence i  and  {^)  enjuiniiig  facilities  for  through  traffic. 

The  25th  section  of  the  Railway  and  Canal  Traffic  Act.  1888, 
51  &  62  Vict.  c.  25,  replacing  part  of  the  IGth  section  of  the 
Regulation  of  Railways  Act,  1868,  and  the  whole  of  the  11th 
section  of  the  Regulation  of  Railway*?  Act,  1.S73,  extends  the  2nd 
section  of  the  Act  of  1854?,  which  it  recites  verbatim,  to  sea  traffic 
nnd  to  through  rates. 

The  Act  of  iHHiS  newly  and  further  extends  the  2nd  section  of  tlie 
Act  of  1854  by  empowering  the  Commission  to  order  traffic  fiicilities 
notwithstanding  agreements  (s.  11)  to  award  damages,  hert^toforo  only 
recoverable  in  a  Court  c>f  Law,  and  to  make  onlers  on  two  or  more 
rouipanie^s  together  (s,  14),  and  as  to  undue  preference,  provides  for 
equal  treatment  of  home  and  foreign  merchandise  in  certain  cases 
(f*.  27),  authorizes  "group  rates'*  (s.  29),  and  empowenj  dock  and 
harbour  companies  to  complain  to  the  Commission  that  their  port 
is  placed  at  a  Hisad vantage  as  compared  with  any  other  port  (s.  30 K 

The  3rd  section  of  the  Act  of  1854  authorized  the  Court  of 
Common  F\em  to  issue  a  writ  of  injunction  restraining  any  company 
from  further  continuing  any  violation  or  contravention  of  the  Act 
and  enjoining  obedience  to  the  siinie ;  the  6th  section  of  the  Act  of 
187<^  transferred  this  jurisdiction  to  the  Railway  (  V^mmissioners ;  and 
the  8th  section  of  the  Act  of  1888  transfers  to  the  Railway  and 
Canal  Commission  all  the  jurisdiction  of  the  Railway  Commissioners, 
*'  whether  under  the  Regulation  of  Railways  Act,  1873,  or  any  other 
Act,  or  otherwise,"  the  other  sections  of  the  Act  of  1888  a^rlding 
power  to  award  damages  and  other  powers  cOs  above  mentioned.  The 
section  cannot  be  set  up  in  answer  to  an  action  to  recover  charges  for 
carriage  (mm)* 

It  is  clear  that  section  2  of  the  Act  of  1854  applies  to  a  company 
acting  as  carriers  upon  their  own  line,  and  is  not  limited  to  a  company 
acting  as  merely  owners  of  a  line  (n),  and  the  amending  enactments 
have  the  same  applicati*ui. 

(li)  Tmffi4)  FtuilUus. 

With  regard  to  traffic  facilities  the  2nd  section  of  the  Railway  and 
Canal  Traffic  Act.  1854  (ante,  p.  482),  enacts  that— 

*' Every  i^il way  company,  canal  company,  and  railway  and  canal  company, 
shall  according  to  their  resj^>ective  jiowera,  afford  all  reaaonable  facilities  for  the 
receiving,  forwarding,  an<l  delivering  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or  worked  by  mich  ccimpzvniea  respectively,  and 
for  tlie  retiU'U  of  carriages,  fmcks,  buata,  and  other  vehicles/' 


Kxteoflloii  of  tha 
Meetion  to  ae* 
tmMc  and 
thn>ugh  niat^f  i 
the  Acta  of  laSS, 
U7X  ntiii  19S9, 


oOirrexteHBlouii 
Mf  the  MoMon  by 
till' Act  on SS8. 


Euforceiuent  of 
the  ii«ctloti  hy 
injonctinnt. 


Ai*7>lic«tJoB  of 
the  Jiection  to 
cuiup&ny  a« 
ctniers. 


(wiw)  I,  J:  7.  R,  Co. 
R.  21  Q.  B.  J>,  215. 


V.  Greenteood,  I*.  (n)  8«e  per  Lord  Sel(»oni«,  C,  in  Smtih 

EoAtcrn  R,  Co.  v.  Rathf^y  Covunuxiimem^ 

U  R.*  6  ii  B.  D ,  m  p  ri92— a  a, 
I  \  1 
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and  Canal 
ComMi*itton\. 

Powers. 


Bffieet  of  agree- 
menta. 


**R«M(mable 
ftdlltiet." 


8.  Truge  FacUi-      rpj^^  limitation  that  the  affording  of  the  facilities  Ls  to  be  according 

to  the  powers  of  the  company — an  expression  which  of  itself  includes 

po Wei's  of  any  kind — must  be  reail  in  connection  with  section   11  of 

the  Railway  and  Canal  Traffic  Act,  1888,  by  which — 

*'  Nothing  in  any  agreement,  wlietlier  made  before  or  after  this  Act,  whidi 
has  not  been  confirmed  by  Act  of  Parliament  or  by  the  Board  of  Trade  or  by 
the  Commissioners  under  the  Regulation  of  Railways  Act,  1873,  or  this  Act, 
shall  render  a  company  unable  to  afford  or  shall  authorise  such  company  to 
refuse  such  reasonable  facilities  for  trattic  as  may  in  the  opinion  of  the  Oomniis- 
sioners  be  required  in  the  interests  of  the  public,  or  shall  prevent  the  Coxnmia- 
sioners  from  making  or  onfoi'cing  any  order  with  respect  to  such  facilities.  ** 

Except  as  altered  by  this  section,  the  limitation  exists,  and  the 
Commissioners  have  clearly  no  jurisdiction  to  order  a  company  to 
exceed  its  statutory  powers,  though  they  would  seem  to  have  jurts- 
Oiction  to  order  unremunerative  facilities  to  be  given  by  a  company 
liaving  funds  to  defray  the  expenses  of  them.  The  statutory  powers 
of  a  company  must  be  sought  for  in  its  special  acts,  as  well  as  in  the 
65th  section  of  the  Companies  Clauses  Act,  1845,  and  the  8Gth  and 
other  sections  of  the  Railways  Clauses  Act,  1845. 

From  the  preamble  to  the  Act  of  1854,  from  the  definition  of 
traffic  in  the  interpretration  clause,  from  the  absence  of  any  provision 
similar  to  sect.  89  of  the  Railways  Clauses  Act,  1845,  it  seems  that 
the  statute  imposes  upon  the  companies  larger  obligations  than  those 
of  carriers  at  common  law,  and  does  not  merely  provide  a  new  remedy 
for  the  infringement  of  common  law  obligations.  The  Commissioners 
would  therefore  seem  to  have  jurisdiction  over  such  matters  as  the 
number  of  carriages,  the  number,  time  of  departure  (o),  and  even 
speed  of  trains,  it  being  a  matter  of  administration  for  them  to  con- 
sider whether  the  facilities  required  in  each  particular  case  be  reason- 
able under  the  circumstances  or  not.  At  common  law,  however, 
a  carrier  cannot  be  compelled  to  run  more  conveyances  than  he 
chooses,  and  except  so  far  as  compellable  under  this  statute  and  7  &  8 
Vict.  c.  85,  s.  12  {}))y  a  railway  company  may  abstain  altogether  from 
carrying  (g). 

The  Court  of  Common  Pleas  indeed  (r)  declined  to  compel  a 
company  to  cairy  coal  ;  but  neither  tlie  important  question,  whether 
the  peculiar  statutory  jurisdiction  of  the  Court  would  extend  to  a 
compelling  to  carry,  nor  the  important  distinction  between  com- 
pelling to  carry  absolutely  and  compelling  to  carry  in  cases  where 
the  Court  should  deem  the  compelling  to  be  reasonable,  seem  to 
have  been  sufficiently  brought  befoie  the  Court. 


Jm1«dictioo  of 
Commiasionen 
to  compel  the 
mnnlog  of  a 
tnln. 


(o)  See  as  to  the  numb<:r  and  tinung  of 
trains  i)er  Cock  burn,  C.J. ,  in  South  Eosfern 
R.  Co.  V.  Railway  Coinmisswiins,  3  Xev. 
k  Mac.  at  p.  503. 

(^p)  See  post,  Sect.  12,  "  Purliaiuentary 


Trains." 

('/)  S«»e  Johnson  v.  Midland  R.  Co., 
4  Kxch.  67,  Chap.  XVI.,  Sect.  1,  jwst. 

(r)  Oxlade  v.  ^orth  Eastern  R.  Co,, 
p.  472,  ante. 
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It  has  been  helJ  by  the  Court  of  Appeal  that  the  Com  mission  ers 
have  not  jurisdiction  to  order  a  compaDy  to  provide  a  new  station  («), 
or  to  order  particidar  works  at  any  existiog  station  to  be  executed 
according  to  a  particidar  plan,  but  that  they  have  jurisdiction  to 
order  facilities  for  receiving  the  traffic  at  any  existing  station,  not- 
withstanding that  the  execution  of  the  order  may  necessitate  some 
structural  alterations  of  such  station »  This  was  decided  in  South 
Eastern  R.  Co.  v.  Railivaf/  Coitimisawners  (t),  in  which  an  order 
of  the  Commissioners  in  reference  to  Hastings  station  was  held  good 
as  to  booking  office  and  cattle  accommodation,  bad  only  because 
wrongly  framed  as  to  extension  of  platform  and  waiting  rooms,  and 
bad  as  to  refreshment  rooms  and  covering  over  of  platforms  and 
station  yard,  because  refresliment  rooms  are  not  "  facilities,*'  and  the 
covering  over  had  been  directed  by  the  Com  mission  el's  not  for  the 
accommodation  of  passengers  as  such,  but  for  the  accommodation  of 
the  many  invalid  patj-songers  frequenting  Hastings  station. 

An  important  question  might  arise  as  to  how  railway  companies 
may,  by  public  notice,  limit  their  business  to  the  airriage  of  particular 
articles  and  refuse  to  carry  explosives,  coal,  animals,  or  any  other 
kind  of  traffic.  The  Railways  Clauses  Act,  s,  105,  expressly  frees  the 
companies  fr»^m  the  obligation  t€  carry  explosives,  and  the  Act  of 
1854,  though  piissed  after  the  Railways  Clauses  Act,  seems  to  be  too 
general  in  its  terms  to  work  an  implied  repeal  of  the  exemption  (it). 
As  to  all  other  articles,  and  as  to  passengers  and  animals,  it  would 
seem  that  the  Commissioners  have  jurisdiction  to  compel  the  com- 
panies both  to  run  trains  for  the  purpose  of  carrying  them,  and  to 
receive  them  when  oft'ered  for  carriage.  It  wuuld  be  for  theCommiH- 
sioners  to  consider  whether  what  any  applicant  wished  to  be  done  by 
a  company  in  this  respect  was  '*  reasonable."  That  other  companies 
did  what  was  retjuired  of  the  defendant  company  by  the  complainant 
would  be  some  evidence  of  tlie  facilities  required  being  "reasonable," 
That  the  company  complained  of  could  not  afford  the  required 
facilities  at  a  proHt  would  be  strong  evidence  tliat  the  facilities  were 
"  unrc^aiionable."  But  the  decision  would  rest  with  the  Commis- 
sioners, and  if  they  gitinted  an  injunction,  it  is  hard  to  see  how  it 
could  be  set  aside  on  appeal. 

The  Railway  Commis^sioners  held  that  where  a  company  actually 
carry,  they  must  charge  within  the  maximum,  although  tliey  have 
given  notice  that  they  do  not  act  as  carriers,  and  the  Court  of  Session 


Juri!^*11otJnii  of 
to  oHor  work  ft 


BeO'efthmcint 
Roonitf,  Ac, 


Junsclli;iion  of 
CDininlBjiion'*n« 
t'*  comj^w*!  the 
•!amAge  of 


Encleticc  of  In- 
quired nicilUi4*« 
being  *♦  roft«>i»* 
nbleJ* 


Where  cnm]<auy 
Ciurry  tlicy  iiiiixt 
cluirgf  within 

lU&lcfQlUlll, 

ai though  thcjr 
do  not  Act  ms 


(«)  iu  Nettington  Local  Bmrtl  \.  A\  E. 
/?.  Co,,  3  Ncv,  k  Mac.  30fi,  mid  Harris  y, 
L,  d:  K  ;r.  A\  Co.,  ib.  331,  liparO  before 
the  South  £nsi4:rn  com  had  bccii  thus  de* 
cid^,  tliv  commissiotiers  had  asserted  thii 
jimwiirtjon  but  refused  the  apidiciitioiii  for 


new  stutions  upon  the  facts. 

(0  SmUh  Eadern  K,  Co*  v.  Railuiay 
Cofiunimonert,  S  Ncv.  k  Mac.  506 ;  L.  It, 
6  Q.  B.  D.  &86  ;  60  U  J.,  q.  B.  201 ;  44 
T    ^   203 

(tt)  Se«'po8t,  ChJip.  XVL,  Sect,  5* 
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8.   TraileFaeau 
and  Cnnol 


ApiiroAcliCH  t() 
utoiion. 


Footbridge. 


Exceeding  nuiNi- 
main,  not 
withholding 
IhclUtiee. 


Brown'i  eem. 


Storing  of  cnal. 


in  Scotland  held  this  decision  to  be  coiTect  (x),  bnt  it  has  been  said 
that  the  decision  is  perhaps  properly  interpreted  as  meaning  only 
that  if  it  be  reasonable  that  a  company  shall  act  as  carriers  of  any 
particular  goods  they  must  so  act,  notwithstanding  any  notioe  on 
their  part  that  they  will  not  carry  those  goods  (y). 

The  Commissioners  cannot  compel  a  compiiny  to  improve  an 
approach  to  a  station,  even  though  the  approach  should  be  entirely 
on  their  own  land  (z),  but  they  could  compel  a  company  to  erect  a 
footbridge  over  their  railway  at  a  station,  tliough  the  Railway  Com- 
missioners dismissed  an  application  for  this  purpose  on  the  ground 
that  the  bridge  applied  for  was  not  a  due  and  reasonable  facility 
under  the  cii*cumstances  (a). 

Merely  to  exceed  maximum  fares  is  not  to  withhold  reasonable  facili- 
ties (6).  So  it  was  held  by  the  Court  of  Appeal  in  Brovm^a  Case  (5),  in 
which,  however,  the  Court  seemed  to  think,  that  if  the  excess  were 
such  as  to  prevent  traffic,  it  would  amount  to  a  refusal  to  afford 
reasonable  facilities  for  it.  The  Railway  Commissioners  also,  in  the 
Distivgtoii  Case  (r),  were  "  clearly  of  opinion,"  both  on  principle,  and 
on  their  view  of  the  above  dicta  in  Brown's  Case,  "  that  a  refusal  to 
receive  and  carry  traffic  except  on  terms  which  a  company  are  not 
warranted  in  exacting,  is  a  denial  of  reasonable  facilities  within  the 
meaning  of  the  Act,  and  is  also,  when  the  sender  of  the  trafBc  is 
thereby  injured  or  inconvenienced  in  the  conduct  of  his  business  an 
undiie  prejudice  and  disadvantage  to  such  sender,''  which  prejudice, 
the  Commissioners  seemeil  to  think,  would  be  more  likely  to  happen 
to  goods  than  passenger  traffic.  If  these  views  be  correct,  they 
might  apply  as  well  to  an  excessive  charge  within  the  maximum  as 
to  an  excessive  charge  beyond  it  (see  p.  447).  But  it  is  submitted 
that  the  tenn  "facilities  *'  does  not  include  either  fares  for  passengers 
or  rates  for  goods  of  any  kind  whatever,  on  the  gi'ound  that  the  legis- 
lature would  have  given  the  jurisdiction  to  interfere  with  prices  by 
more  express  words,  and  that  the  terms  ''  undue  or  unreasonable 
prejudice  or  disadvantage,*'  following  as  they  do  the  term  "  undue 
preference,''  have  reference  only  to  the  case  where  one  customer  is 
prejudiced  as  compared  with  another. 

The  storage  of  coal  at  a  station  appears  to  be  a  "  facility,"  but  the 
Court  of  Common  Pleas  was  divided  upon  this  point  (rf)- 


(jr)  Aberdeen  Commercial  Co.  v.  OraU 
Nmih  of  Scotland  R,  Co.,  3  Ner.  &  Mac. '205. 

{y)  rer  Bramwell,  L.J.,  in  Brovyn  v. 
0.  fr.  R  Co.,  3  Nov.  &  Mac.,  at  p.  635. 

(j)  SouHi  Easfcni  Jl.  Co,  v.  Ry.  Com- 
mifftiotirrs,  L.  R.,  6  Q.  B.  D.  506,  jier 
Bi-ett,  L..T.,  the  other  members  of  the 
Coiii-t  *•  not  diirering." 

{a)  Holyhrad  Local  Board  v.   L  «(•  X. 


Jr,  K.  Co.,  4  R.  &  C.  T.  C.  37. 

{b)  Broivn  v.  O.  IV.  R.  Co.,  h.  K,  7  Q. 
B.  D.  182  ;  50  L.  ^.,  Q.  B.  483  ;  45  L.  T. 
206  ;  29  W.  K  901— C.  A.,  affirming 
Field  and  Manisty,  J  J. 

(c)  DLstiiujtmi  Iron  Co.   v.  L.    dt  N.  W. 
R.  ami  ofhrr  companies,  Aug.  11th,  1888. 
{d)   West  V.  L.  c{-  X.  //'.  R.  Co.    L.  B., 
5  C.  P.  622. 
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Refreslimeiit  rooms  are  clearly  not  "facilities*'  (e),  and  for  a 
fiimikir  reason  the  term  would  not  inchide  foot-waruiers  or  otlier 
comforts.  Smoking  carriages  are  not  prima  facie  facilities,  but  the 
neglect  to  provide  them  might  possibly  cause  such  obstruction  to 
general  passenger  traflBc  as  to  cause  them  to  1)ecome  ^o.  The  20th 
.section  of  the  Reguktion  of  Railways  Act,  1868,  which  obliges  all 
companies  "  in  every  passenger  train  where  there  are  more  carriages 
than  one  of  each  class  to  provide  smoking  compartments  for  each 
class  of  passengers,  nuless  exempted  by  the  Boaixl  of  Trade,"  cannot, 
it  is  contended,  be  enforced  by  the  Commissioners. 

Where  any  sprcial  A^t  requires  traffic  facilities,  or  stations,  roads, 
or  other  similar  works,  or  *'  otherwise  imposes  on  a  company  any 
obligation  in  favour  of  the  public  or  any  individual,"  the  9lh  section 
of  the  Railway  and  Canal  Traffic  Act,  1888,  nt^wly  confers  ujwn  the 
Commission  the  like  jurisdiction  to  hear  and  determine  a  complaint 
of  a  contravention  of  the  enactment  as  they  have  to  hear  and  deter- 
mine a  complaint  of  a  contravention  of  sect.  2  of  the  Act  of  1854. 

(c)  Undue  PreforeTice. 

*'  Undue  preference  "  is  prohibited  by  the  2nd  section  of  the  Act 
of  1854  (set  out  at  length,  p.  48^,  ante)  as  follows  : — 

**  No  company  filial!  make  or  give  any  imdue  or  nnreivaonable  preference  to 
or  in  favour  of  any  particular  person  or  company,  or  any  particular  description 
of  traffic,  in  any  respect  whht&oever,  nor  »haU  any  company  subject  any 
particular  person  or  company  or  any  particular  descriptiuu  of  traffic,  to  any 
undue  or  unreasonable  disadviUitage  in  any  reapect  whalsoeTer/* 


Ref^Ptthroent 
Tooim,  nmoklng 


required  hy 
f^poeial  Acn. 


ULDdaeprer^neiico 
by  ActonSM. 


This  enactment  (which  cannot  be  set  up  in  answer  to  an  action  to  c^nipftHeAnor 

^  *^  Act  of  ISM  wjlh 

recover  charges  for  carnage  (/) ),  is  based  on  the  *'  equality  clause  *  Eq'iaiiiy  euiu^ 
(ante,  p.  4tj6),  but  differs  from  it  in  prohibiting  undue  preference  in 
aijy  respect  tifhatsoever,  ^yh^iens  the  equality  clause  prahibits  any  pre- 
ference in  charges  of  traffic  passing  only  over  the  same  2^f>^tio7i  of  a 
line  under  the  same  circumstances  as  that  of  the  party  complainiDg, 

What  is  an  undue  preference  under  sect.  2  of  the  Act  of  1854  Undue  i»refff. 
must  always  be  a  question  of  fact,  as  has  been  pointed  out  in  the  «"*«*. 
Court  of  Common  Pleas  (j^),  and  by  the  Railv^ay  Commissioners  (A). 
The  Court,  the  Railway  Commissioners,  and  now  the  Railway  and 
Caual  Commission  may  be  perhaps  looked  upon  as  three  sets  of  special 
juries  to  whom  the  decision  of  these  questions  of  fact  has  been  suc- 
cessively committed  by  the  Legislature,  the  opinion  of  the  majority 
prevailing,  and  there  beiug  no  obligation  to  deliver  separate  judg- 
ments or  even  to  give  reasons, 

(«)  Seo  the  Hattitt^  cuw,  ante.  I  C.  V,  343. 

(/)  X.  i£'  r.  H.  C9,  v«  (htmvmd^  L  R.  (A)  Diphyn  Casatm  SlaU  Co,  v.  FeHinirui 

21  Q.  B.  P.  216.  R.  Co,,  2  Ner.  k  Maf,  H  v.  S). 
( ^^  Pafmfr  v.  I  dr  S.  W,  R,  f%,  T.  !?,. 
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8.   Tn^  r^tUi- 

Mi»,  ^e,  (RaUmiy 

ami  Cntiiil 


Atncndme ntf(  of 
the  Act  nf  18'>4 
M  to  andiie 
preference. 


The  decisions  of  the  Court  of  Common  Pleas  and  of  the  Railway 
Commissioners  have  been  already  tabulated  (ante,  p.  471  and  p.  476). 
The  27th  section  of  the  Railway  and  Canal  Traffic  Act,  1888.  ex- 
pressly throws  upon  the  companies  the  burden  of  proving  that  any 
lower  charge  or  ditTerence  in  treatment  does  not  amount  to  an  undue 
preference,  and  it  may  perhaps  be  expected  that  the  Railway  and 
Canal  Commission  will  hold  preferences  to  be  justified  by  the  same 
and  similar  reasons  to  those  which  satisfied  their  predecessors. 
These  are  shortly  that  a  preference  is  justified  by  a  larger  traffic 
guaranteed  (/)  by  greater  expense  of  carriage  (k),  or  by  certain 
natural  advantages  of  position  {I),  but  not  by  the  desire  to  introduce 
a  particular  kind  of  goods  into  a  particular  district  (771).  Qreat  stress 
too  has  been  laid  upon  a  "  comi>etition  of  interests  "  by  the  Railway 
Commissioners,  and  the  preventing  of  such  interests  being  favoured 
in  one  locality  more  than  another  (n). 

The  Act  of  1873  merely  extended  the  undue  preference  clauses  of 
the  Act  of  1854  to  through  rates,  but  the  Act  of  1888  has  made 
amendments  of  very  great  importance.  By  sect.  28  all  enactments 
as  to  undue  preference  are  extended  to  goods  carried  by  sea;  by 
sect.  29,  which  is  of  course  permissive  only,  and  not  imperative, 
"  group  rates  "  are  expressly  authorized,  "  provided  that  the  distances 
shall  not  be  unreasonable  and  that  the  group  rates  charged  and  the 
places  grouped  together  shall  not  be  such  as  to  create  an  undue 
preference" — a  proviso  which  leaves  the  law  very  much  as  it  was 
— and  by  sect.  30  any  port  or  harbour  authority  or  dock  company 
having  reason  to  believe  that  any  railway  company  is  placing  their 
port,  i:c.,  at  an  undue  disadvantage  as  compared  with  any  other  port, 
&c.,  to  or  from  which  traffic  is  or  may  be  carried  by  means  of  the 
lines  of  the  railway  company,  have  a  locu^  standi!  to  apply  to  the 
Commissioners  for  redress. 

But  by  far  the  most  important  section  is  the  27th,  which  is  a> 
follows : — 


Burden  of  pn)of 
on  com|>any  to 
Hhowthat  prefer- 
ence is  not 
undue. 


Considuration 
whether  prefer* 
enceneceMiarjto 
secure  tnifflc. 


**27. — (1.)  AVhenever  it  is  shown  that  any  railway  company  chaixe  ont* 
trader  or  class  of  traders,  or  the  traders  in  any  district,  lower  tolls,  rates,  or 
charges  for  the  same  or  similar  merchandise,  or  lower  tolls,  rates,  or  cliaiges 
for  t£e  same  or  similar  services,  than  they  charge  to  otlier  tnulers,  or  classes  of 
traders,  or  to  the  traders  in  another  district,  or  make  any  diUerence  in  treat- 
ment in  respect  of  any  such  trader  or  tnwlers,  the  burden  of  proving  that  such 
lower  charge  or  difference  in  treatment  does  not  amount  to  an  undue  preference 
shall  lie  on  the  railway  company. 

**  (2)  In  deciding  whether  a  lower  charge  or  difference  in  treatment  does  or 
does  not  amount  to  an  undue  preference,  the  coiui;  having  jurisdiction  in  the 


(i)  See  Nicholson  v.  Gre/U  WcsUrn  II. 
Co.y  6  C.  B.,  N.  S.  366  ;  Broiujhtnn  v. 
Qreat  Western  H.  Co.,  4  R.  &  C.  T.  C\  191. 

(it)  Sec  NUshill  v.  Caledonian  R.  Co., 
1  Nev.  k  Mac.  39. 

{I)  Ham's  T.  CockrrmoxUh  and  Workiiuj- 


ton  R.  Co.,  3(\  r.,  X.  S.  693. 

{m)  Oxhide  \.  X.  E,  R.  Co.,  26  L.  J., 
C.  r.  129. 

(/li  See  Richni'dffoii  v.  Midland  R,  Co., 
4  R.  &  C.  T.  0.  1. 
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mutter,  or  tlit^  Couuuisijiunc>ra^  na  the  case  may  be^  may,  ao  far  as  they  think 
reasonable,  in  a^blition  t«j  any  other  conaidemtions  atfecting  the  case,  take  into 
ennsideratidu  whether  »ue!i  lower  oiiarge  or  difference  in  treatment  is  necessary 
for  the  i>urpo3e  of  securing  in  the  interests  of  the  jiubhc  the  traffic  in  respect  i>f 
which  it  is  niade,  and  whether  the  ineqnality  cannot  l>e  removed  withoiit  nnduly 
redncinj^  the  rates  charged  t*i  the  complainant :  Provided  that  no  railway 
company  H)iall  make,  nor  «htdl  the  court,  or  the  CounaissionerH,  »anction  any 
difference  in  the  toll«,  ratus,  or  charges  made  for,  or  any  difference  in  the 
treatment  of »  home  and  foreign  merchandise,  in  respect  of  the  aame  or  similar 
services. 

*'(3.)  The  o«Jurt  or  tlio  Comuiiasi<jneni  shall  have  power  to  direct  that  no 
higher  charge  shall  be  made  to  any  person  for  services  in  respect  of  merLhandise 
carried  over  a  leas  distance  than  ia  made  to  any  other  person  for  similar  servicaa 
in  rea[>ect  of  the  like  description  and  «inantity  of  merchandise  carried  over  ml 
greater  distance  on  the  same  line  of  railway/' 

The  Ist  and  thd  sub-sections  expressly  apply  to  merchandise  traffic 
only,  and  so  does  the  proviso  of  the  2nd  sub-section.  Whether  the 
re^t  of  the  2ud  sub- section  applies  to  passenger  traffic  also,  will  be 
presently  considert^d. 

It  is  conceived  that  sub-sect.  Ig  in  throwing  upon  a  company  tlio 
burden  of  proving  that  a  preference  is  not  undue,  u^erely  expresses 
the  existing  law  (o)  ;  but  the  point  is  doubtful. 

The  direction  of  sub-sect  2  that  the  Commissioners  may  take  into 
consideration  whether  a  lower  cliarge  is  necessary  to  secure  the 
traffic,  which  had  led  to  mncii  litigation  {/>),  appears  to  have  been 
.suggested  by  Evershed*s  case  (5),  in  which  the  Courts  of  Law 
upon  '*  the  equality  clause,*'  and  the  Burton  Brewers'  case  (r),  in  which 
the  Railway  Commissioners,  upon  the  2nd  section  of  the  Traffic 
Act,  declined  to  allow  the  question  of  competition  to  influence  them. 
The  important  qualification  for  "  the  interests  of  the  public"  is  no 
doubt  pointed  at  securing  to  the  public  the  benefits  of  conipetitioii 
amongst  many  freighters  of  the  same  kind  of  traffic,  Unless  a 
company  can  show  affirmatively  that  preferential  rates  secure  this 
benefit  to  the  public,  the  Commissioners  appear  to  be  excluded 
from  considering  whether  or  not  the  traffic  will  be  lost  by  a  discon- 
tinuance of  any  preferential  rates  complained  of. 

The  proviso  that  '*  no  railway  company  shall  make,  nor  shall  the 
Court  or  the  Commissioners  sanction  any  difference  in  tlie  tolls,  rates, 
or  charges  made  for,  or  any  difference  in  the  treatment  of  home  and 
foreign  merchandise,  in  respect  of  the  same  or  simitar  services/*  is 
limited  in  its  applicatioji  to  cases  coming  within  sub-sect.  2,  and  does 
not  absolutely  enjoin  equal  mileage  rates  for  home  and  foreign 
merchandise. 

It  is  believed  that  the  important  question,  to  what  extent  pre- 
ferential charges  for  foreign  merchandise  are  justified,  was  in  no  case 

(0)  See  Onrton  v.  Bristol  nnd  Esreter  R,  {q)  Ante,  p.  469» 

ro,,  28  L.  J.,  C.  P.  e39*  (r)   Thimipium  r.  L.  d*  K,  IF.  R,  Co.,  2 

ip)  8ec    Thr  ifcfuiby  Main  rtwr,   imtp,       Xev.  k  Mac,  115,  and  p.  478,  mil*?. 


No  clisiincticn 
>Hit  ween  home 
aixl  foreign 
incrciliaddijtc. 


OjirtHviisioneni 
may  iirohibit 
higher  charge  for 
le^A  dlttince. 


Whether  a,  27 
■ppUu  to 
ixouefager  tnlRc, 


'Die  hurikni  of 


CotiMfilrrAtioni 
wlivttior  jtrrfrr- 

to  (wicure  traflic. 


merchainiiae. 
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H  ^^£t^'  brought  before  the  Railway  Commissioners,  and  further  that  in  no 
(illmtoioifv.     ^^*^®  hsLve  either  the  Coiui:  of  Common  Pleas  or  the  Railway  Com- 

missioners  had  to  consider  the  interests  of  the  general  public  apart 

from  those  of  competing  traders. 

JiwSSS**^'         ^^^  proviso  of  sub-sect.  2  applies  in  terms  to  merchandise  traflSc 

■enger  traffic.  Qjjiy^  ^ut  the  remainder  of  the  sub-section  is  not  so  limited.  It  is  con- 
ceived, however,  from  the  use  of  the  word  "  rates,"  and  the  general 
scope  of  the  whole  section,  that  sub-sect.  2,  as  well  as  the  other 
sub-sections,  applies  to  merchandise  traffic  only. 

HiidierdbuKP  The  8rd  sub-section,  in  empowering  the  Commission  to  prohibit  a 

higher  charge  for  a  less  distance,  merely  expresses  the  existing  law  (rr). 

Duuigwforun-  By  scct.  12  of  the  Railway  and  Canal  Traffic  Act  the  Com- 
missioners  are  newly  empowered  to  award,  in  addition  to  or  in 
substitution  for  any  other  relief,  damages  to  any  complaining  party, 
but  it  is  expressly  provided  by  the  same  section  that  "  such  damages 
shall  not  be  awarded  unless  complaint  has  been  made  to  the  Com- 
missioners within  one  year  from  the  discovery  by  the  party  aggrieved 
of  the  matter  complained  of,''  and  also  by  sect.  13,  that — 

No  (Uinaget  '*  13.  In  cases  uf  comulaiiit  of  undue  preference  no  damages  shall  be  awarded 

imuSbed^  if  the  Commissioners  shall  find   that  the  rates  complained  of  have,  for  the 

period  during  which  such  rates  have  been  in  operation,  been  duly  publiahed 
m  the  rate  books  of  the  railway  company  kept  at  their  stations  in  accordance 
with  section  fourteen  of  the  Regulation  of  Railways  Act,  1873  («),  as  amended 
by  this  Act  ((),  unless  and  until  the  party  complaining  shall  have  given  written 
notice  to  the  railway  company  requiring  them  to  abstain  from  or  remedy  the 
matter  of  complaint,  and  the  railway  company  shall  have  failed,  within  a 
reasonable  time,  to  comply  with  such  requirements  in  such  a  manner  as  the 
Commissioners  shall  think  reasonable.  '* 

(d)  Thruiiglt  Trajfic,  Ratei*  and  Routes. 

The  second  section  of  the  Act  of  1854  imposed  upon  every  mil  way 
company  the  obligation  of  forwarding  through  traffic  without  un- 
reasonable delay,  and  the  *kd  section  of  tlie  same  Act  gave  power  to 
the  Court  of  Common  Picas  to  enforce  this  obligation.  The  juris- 
diction of  the  Court  of  Conmion  Pleas  was  transferred  to  the  Railway 
Commissioners  by  the  Act  of  1873,  with  this  important  addition,  that 
the  through  traffic  must  be  forwarded  at  through  rates,  and  the 
important  distinction,  that  whereas  under  the  Act  of  1854  any 
member  of  the  public  had  the  power  to  enforce  the  obligation  in 
respect  of  through  traffic,  it  was  only  the  sending  company  which 

[rr)  The  3rd  sub-section  waa  suggested  longer  distance  over  the  same  line  in  the 

by  section  4  of  the  United  States  "  inter-  same  direction,  the  sliorter  being  includtMl 

State  Commerce  Act ''  of  1887,  by  which  it  within  the  longer  distance,  &c. 

is  nnlawful    for  any    common   carrier  to  (5)  See  ante,  p.  452,  and  vol.  II. 

charge  or  receive  for  the  transportation  of  (0  See  section  34  of  this  act  by  which 

passengers   or  of  like   kind   of  property,  rati'S  for   traffic   received   or  delivered  at 

under  substantially  similar  circumstances  places  other  than  stations  must  be  pnb- 

and  conditionn,  for  a  shorter  than  for  a  lished. 


SECT.  8. — ^THItOUGII  TRAtFlC,  tiR.  lltAlLWAV 


AL  COMMISSION). 


had  a  loca^  dandi  to  apply  for  a  through  rate,  but  thiii  diatinctiou 
has  been,  it  wit!  be  seen,  in  a  great  measure  done  away  with  by  the 
2oth  section  of  the  Act  of  1888,  wliich  re-enacts,  with  amendments, 
the  Hth  section  of  the  Aft  of  IS7*i  as  follows  :^ 


m 


**  Wliereaa  Viy  section  2  of  the  Raiilway  iwd  Ciuiiil  Traffic  Act,  1854,  it  ii 
enacted  that  every  railway  mid  canal  cumju^tiy  shaih  according  to  tlieii- 
respective  jiovrera,  alfard  all  reasonable  fncihties  for  the  ree4.avttig  and  foi'ward' 
ing  and  delivurin^  «»f  traffic  u|,M«n  and  firiuj  tliu  several  railways  and  canals 
belonjfing  ti>  or  worked  by  such  ccmiprinicH  respectively,  and  for  the  return  of 
carri>i4;fe«,  trncks,  lioat«>  :ind  otlicr  veliif  len  ;  and  that  no  such  company  alialT 
make  or  givtj  any  nndue  or  iinrtfasniiablt'  preference  or  advantjige  to  or  in 
favour  of  any  particulai*  [>erson  or  t:oiiipany,  or  any  jiarticiilar  deficription  of 
traflic,  in  any  respect  whatsoever,  or  hIuiII  aubject  any  particnlai'  i>erfton  or 
company,  or  any  particular  deacripti^.^n  of  trattic,  to  any  undue  or  iinreiiaonablc 
prejudict'  or  diaadvant^'ige  in  any  respect  whatsc»ever  ;  and  that  every  railway 
company  and  canal  company  and  railway  and  canal  company  having  or  working 
railways  or  canals  which  form  part  of  a  continnon»  line  of  railway,  or  canal  or 
riiilway  and  canal  commnnication,  or  which  have  the  tenninua  station  or  wharf 
of  the  one  near  the  terminus  station  or  wharf  of  the  other,  shall  affortl  all  due 
and  reaaonable  facilities  f*»r  receiving  and  forwarding  by  one  of  such  railways 
or  canals  all  the  tnitfic  aniving  by  the  other,  without  any  unreasonable  delay , 
and  withont  any  such  preference  or  advantfige  or  prejudice  (>r  disadvantage  aa 
aforesaid,  arid  so  that  no  obstruction  may  Ikj  offered  to  the  pnblic  deairoua  of 
using  snch  railways  or  canals  or  mil  ways  and  canals  jw  a  continnoua  line  of 
commimieation,  and  so  that  all  reasonable  accommodation  may  by  means  of  the 
railwaya  and  canals  of  the  several  coni(mnies  be  at  all  times  afforded  tt>  the 
public  in  that  behidf  : 

**  Ajid  whereas  it  is  expedient  to  explain  and  amend  the  said  enactment : 

**  Be  it  th©reft»re  enacted,  that — 

"Subject  aa  hereinafter  mentioned,  the  eaid  facilities  to  be  bo  atl'orded  are 
hereby  declared  to  and  shall  inchule  the  due  and  reasonable  receiving, 
forwarding,  and  deHvering  by  ever3*  railway  comptiny  and  canal  com- 
pany and  railway  luid  canal  company,  at  the  request  of  any  other  such 
comimny,  of  thiough  traffic  to  ami  from  the  railway  or  canal  of  any 
other  such  company  at  through  rates,  tolls,  or  fares  (in  this  Act 
referred  to  as  through  rates) ;  [and  also  the  due  and  reasonable 
receiving,  fr»rwarding,  and  delivering  by  every  railway  company  and 
canal  ccuupauy  and  railway  and  canal  company,  at  the  request  of  any 
nerson  interested  in  through  ti-athc,  of  such  traffic  at  through  rates  t 
Provided  that  no  application  shall  be  made  to  the  Commission ers  by 
«nch  jierBon  until  he  has  made  a  complaint  to  the  Board  of  Trad©  under 
the  proviaions  of  this  Act  as  to  complaints  to  the  Board  of  Trade  of 
unreason  able  oluuigeSy  and  the  Board  of  Trade  have  heard  the  c<mi  plaint 
in  the  manner  herein  provided  (i/)], 

'*  Provided  as  follows  ; 

"(1,)  The  eompajiy  or  person  requiring  the  tmftic  to  be  forwarded  shall  give 
written  notice  of  the  proposed  through  rate  to  each  forwarding  com- 
pany, stating  both  ita  amount  and  the  ronte  by  which  the  traffic  is 
proposed  to  be  forwarded  ;  and  when  a  company  gives  such  notice  it 
shall  also  state  the  apportionment  of  the  through  rate.  [The  proposed 
through  rate  may  be  per  truck  or  per  ton  (;)]  : 

**  (2.)  Each  forwarding  cftmpany  shall,  within  ten  days  or  such  longer  perictd 
as  the  Commissioners  may  from  time  to  time  by  general  order  pre- 
scribe, after  the  receipt  of  such  notice,  by  written  notice  inform  the 
company  or  i)er8oas  requiring  the  traffic  to  be  forwarded,  whether  they 


Through  nte* 


At  roqtieat  "f 
any  penon. 


Trnok  mto*, 
Notice  f*t  ohjcc- 
•crilfeili  Unit. 


ly)  The  wonls  within  brackets  were  not 
in  s.  11  of  the  net  of  1873.  As  to  com* 
pistil ts  to  Bu*u\l  of  Tnnlc,  nee  »♦.  ^l  of  the 


set,  sute,  p.  449, 

(;)  Thc^  words  within  bmrkvU  were  not 
in  s.  11  of  the  Act  of  1S73. 


492 


CHAP,  xii.— Working  of  railway. 


8.  Tn^FaeUi- 

ties,  dc  (RnUvng 

and  Canal 

Ccmmitiiom). 

Opentionof 
imtp. 

Reference  in 
Cofiimiwloofr*. 

Fixing  uf  nUi. 


Fixing  of  rate 
where  rpqaired 


Date  of  rate. 


Coniilderation 
of  apecial 
expenwa,  &c. 


Restriction  anon 
lowering  of  miea. 


Hteam  veaseU. 


CnsU. 


agree  to  the  rate  and  route  ;  and  if  they  object  to  either,  the  groands 
of  tlie  objection  : 
**  (3.)  If  at  the  expiration  of  the  prescribed  period  no  such  objection  has  been 
sent  by  any  forwarding  company,  the  rate  shall  come  into  operation  at 
such  expiration  : 
**(4.)  If  an  objection  to  the  rate  (»r  route  has  been  sent  within  the  pre- 
scribed period,  the  matter  shall  l>e  referred  to  tlie  Commissionere  for 
their  decisir>n  : 
**  (5.)  If  an  objection  be  made  to  the  granting  of  the  rate  or  to  the  route, 
the  Commissioners  shall  consider  whether  the  granting  of  a  rate  is  a 
due  and  reasonable  facility  in  the  interest  of  the  public,  and  whether, 
having  regard  to  the  circumstances,  the  nmte  proposed  is  a  reiUK>nable 
route,  and  shall  allow  or  refuse  the  rate  accordingly  [or  fix  such  other 
rate  as  may  seem  to  the  Commissioners  just  and  reasonable  (a)]  : 
[**(<».)  Where,  upon   the   application   of   a   j>er.son    requiring  traffic   to    be 
forwarded,  a  through  rat-e  is  agree<i  t*>  by  the  forwarding  companies,  or 
is  made  by  order  of  the  Coumiissioners,  the  apportionment  of  such 
through  rate,  if  not  agreeil  upon  between  the  forwarding  companies, 
shall  be  determined  by  the  Commissioners  (6)] : 
'*  (7.)  If  the  objection  l>e  only  to  the  apportionment  of  the  rate,  the  rate 
shall  coni^  into  o(>eration  at  the  expiration  of  the  prescribed  period, 
but  the  decision  of  the  Coimnissioners,  as  to  its  apportionment,  shall 
bo  retrospective  ;  in  any  other  case  the  o|>eration  of  the  rate  shaU  be 
8us(>ended  until  the  decision  is  g^ven  : 
'*  (8.)  The  Commissioners,  in  apportioning  the  through  rate,  shall  take  into 
consideration  all  the  circumstances  of  the  case,  including  any  special 
expense    incurred   in   respect  of    the  construction,    maintenance,   or 
working  of  the  route,  or  any  part  of  the  route,  as  well  as  any  special 
charges  which   any  company   may  have   l)een  entitled   to  make    in 
respect  thereof  : 
"  (9.)  It  snail  not  be  lawful  for  the  Commissioners  in  any  case  to  compel  any 
company  to  accept  lower  mileage  rates  than  the  mileage  rat€«  whidi 
such  company  may  for  the  time  being  legally  be  charging  for  like 
traffic  carried  by  a  like  mode  of  transit  or  any  other  line  of  communi- 
cation between  the  same  points,  being  the  points  of  dei>arture  and 
arrival  of  the  through  route. 
**  Where  a  railway  company  or  canal  company  use,  maintain,  or  work,  or  are 
party  to  an  arrangement  for  using,  maintaining,  or  working  steam  vessels  for 
the  purpose  of  carrying  on  a  communication  between  any  towns  or  ports,  the 
provisions  of  this  section  shall  extend  to  such  steam  vessels,  and  to  the  traffic 
carried  thereby. 

'*  When  anv  company,  upon  written  notice  being  given  as  aforesaid,  refuses 
(»r  neglects  without  reason  to  agree  to  the  proposed  through  rates,  or  to  the 
route,  or  to  the  apportionment,  the  Connnissioners,  if  an  order  is  made  by  them 
upon  an  application  for  through  rates,  may  order  the  re8i>oudent  company  or 
companies  to  pay  such  costs  to  the  applicants  as  they  think  fit.'* 


Ijcah  than 
maximum  may 
be  allotted. 


It  in  next  provided  by  sect.  2(),  that — 

**  Subject  to  the  provisions  in  the  last  jireceding  section  coiitiiiiied,  the  Com- 
missioners shall  have  full  power  to  decide  that  any  proposed  tluxjugh  rate  is  due 
and  reasonable,  notwithstanding  that  a  less  ainoiint  may  be  allotted  to  any 
forwarding  company  out  of  such  through  rate  than  the  maximum  rate  such 
company  is  entitled  to  charge,  and  to  allow  and  apportion  such  through  rate 
accordingly.'* 


(a)  ThiH  i)ower  was  not  given  by  s.  11 
of  the  act  of  1873. 

(6)  This    sub-section,    which    is   cousc- 


qiiential  Uj^iou  the  amendment  aln^ady 
made,  as  pom  ted  out  in  note  (j/),  was  not 
ins.  11  ol  tlie  act  of  1873. 
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7*8  Vict,  c.  85* 


Gove  rill  itent 
ruvislun  of  Utlln, 


\},  (Tovermnent  Fiurhase  of,  ami  EeviHion  of  Tolls  on,  Piissenger    \^^^^^Jl 

Radwaii,  '  ^        H..i.io^^TMK 

A  railway  cuinpany  is  not  entitled  to  an  absolute  and  perpetual 
property  iu  its  liye.  If  the  railway  be  a  ''passenger  railway/'  that 
is,  if  one-third  or  more  of  its  revenue  be  derived  from  passenger 
traffic  (cj,  the  Government  may  purchaise  it  in  tsventy-one  years  after 
the  passing  of  the  special  act.  This  is  the  short  etFect  of  a  statute 
passed  in  1844  (7  k  S  Vict  c,  85) ;  and  although  it  will  be  seen  that 
this  statute  has  little,  if  any,  practical  value,  it  is  desirable  to  uotice 
its  terms  in  this  chapter,  a»s  they  form  an  important  qualification  of 
the  right  of  property  winch  a  railway  company  would  otherwise  have 
in  its  Hue,     The  Act  of  1844  enacts  as  follows  :— 

If,  after  the  end  of  21  yeaiis  fi*om  the  passing  of  any  railway  act  of  R^ifWono'ioi*"' 
1844  or  any  subsequent  session^  the  clear  annual  profits  divisible 
upon  the  subscribed  and  paid-up  capital  stock  of  such  railway,  upon 
the  average  of  the  3  then  last  preceding  years,  shall  eijual  or  exceed 
lOi.  per  cent,  the  Lords  of  the  Treasury  may,  upon  giving  3  montljs* 
notice  to  the  company,  revise  the  scale  of  tolls,  fares  and  charges 
limited  by  the  act  rehitiug  to  the  railway,  and  Hx  such  a  new  scale 
as  shall  be  likely  to  reduce  the  divisible  profits  to  \0L  per  cent  {d) ; 
but  no  revised  scale  can  take  effect  unless  accompanied  by  a  guarantee 
that  the  divisible  profits,  in  case  of  any  deficiency  therein,  shall  be 
annually  made  good  to  the  said  rate  of  lOf.  per  cent. ;  and  a  revised 
scale  may  not  hn  again  revised,  or  the  guarantee  withdrawn,  otherwise 
than  with  the  consent  of  the  company,  for  the  further  period  of  21 
years  (7  &  8  Vict  c.  85,  s.  1). 

Or  the  Treasury^  at  the  end  of  the  said  period  of  21  years  (what* 
ever  be  the  rate  of  dimible  |jrofits),  may,  upon  giving  ^  months* 
notice  to  the  company,  purchase  any  such  raUway,  upon  payment 
of  a  sum  equal  to  25  years'  purchase  of  the  annual  divisible  profits,  or, 
in  certain  cases,  at  a  price  to  be  fixed  by  arbitration  ;  but  no  option 
to  purchase  can  be  exercised  whilst  a  revised  scale  of  tolls  is  iu  force ; 
(Sect  2.) 

The  above-mentioned  option  of  revision  or  purchase  is  not  applic-  2iv«  «S.\™^^ii 
able  to  any  railway  authorized  to  be  made  by  any  act  passed  previous  ^*^-*- 
to  the  session  1844  (e),  or  to  any  new  branch  of  such  i*ailway  if  less 
than  5  miles  in  length.     It  is  also  provided,  that  the  option  to  pur- 


Oovpmment 
ptirrlM-MT. 


(f )  7  &  8  Vict.  c.  85,  8.  25.  There  ap- 
pear  to  be  fift«<?ti  railwny  cciinpanies  whose 
mlways  carr)'  pftMengwrs,  but  who  do  not 
derive  oue-tMrd  of  their  revenue  from 
puBsenger  trftHiG. 

(d)  8mi!e  1816  n  clause  has  been  in* 
•cited  in  every  special  act  anthon^^ing  ti 


future  revision  and  altemtian»  under  the 
authority  of  Parliament,  of  the  maximnni 
ratea. 

(«)  More  than  2,300  milci  of  railway 
were  sanctioned  before  1844,  and  are  there- 
fore excluded  from  the  provisiona  of  the 
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9.  Oomrnmtnt 

Purtkeueand 

RevUUtii  of  TM$. 

Powwtofact 
OMinot  be  exer- 
eiaed  without  a 
farther  act 


Purrha«eof 
tliiKle  railway. 


fUvialonof   oils 
b)-  Buanl  of 
Tiada,  un<krr 
•pedal  acta. 


G.  W.  R.  Co. 


chase  any  new  branch  shall  not  be  exercised  without  including  the 
railway  also :  (Sect.  8.) 

But  inasmuch  as  it  was  not  the  intention  of  the  act  that  the  powers 
of  revision  should  be  employed  to  sustain  an  undue  competition 
against  independent  companies,  it  is  fuilher  provided,  that  no  notice 
of  revision  or  purchase  can  be  given  under  the  above-mentioned 
powers  until  an  act  of  Parliament  has  been  obtained  for  authoriziiig 
the  said  guarantee,  or  the  levy  of  the  purchase-money,  and  for 
determining  the  manner  in  which  tho  option  shall  be  exercised  ;  and 
3  months'  notice  of  the  intention  to  apply  for  such  act  of  Parliament 
must  l>e  given  to  the  company  affected  thereby :  (Sect.  4.) 

It  seems  that  the  Government  coiild  p»irchji,se  oiu^  railway,  without 
being  bound  to  purchase  all  railways. 

In  the  case  of  the  Lancashire  and  Yorkshire  and  of  the  Great 
Western  Railway  Company,  the  revision  of  tolls  is  specially  provided 
for  by  an  enactment  operating  in  the  case  of  the  Lancashire  and 
Yorkshire  when  the  dividend  reaches  8  per  cent.,  and  in  the  case  of 
the  Great  Western  when  it  reach<*s  (5  per  cent. 

The  Great  Western  Railway  (West  Midland  Amalgamation)  Act, 
1863,  2(5  &  27  Vict.  c.  cxcviii,  provides,  by  sect.  64,  as  follows  :  — 

"If  at  any  time  hereafter  the  clear  annual  profits  divisible  upon  the  sub- 
scribed and  paid-up  capital  stock  of  the  United  Company,  upon  the  avenge  of 
the  three  then  last  preceding  years,  shall  equal  or  exceed  the  rate  of  six  poonds 
for  every  hundred  }>ounds  ot  sucli  i>aid-up  capital  stock,  it  shall  be  lawful  for 
the  Board  of  Trade,  upon  giving  to  the  company  three  calendar  months*  notice 
iu  writing  so  to  do,  to  revise  the  scale  of  tolU,  fares  and  chai^ges  authoriied  to 
be  taken  or  levied  by  the  United  Company,  and  to  fix  such  new  scales  of  tolliy 
fares  and  charges  a])plicable  to  such  different  classes  and  kinds  of  passengers, 
goods  and  other  traffic  on  the  railways  belonging  to  the  I'nited  Company  as  in 
the  judgment  of  the  said  Board,  assuming  the  same  tjuantities  and  kmds  of 
traffic  to  continue,  shall  be  likely  to  reduce  the  said  annual  divisible  profits  to 
the  said  rate  of  six  pounds  in  the  hundred,  such  revised  tolls,  fares  and  charges 
not  being  in  any  case  less  than  the  tolls,  fares  luid  chaises  which  the  Great 
Western  Company  were  authorized  to  demand  and  receive  by  the  Great 
Western  Railway  Amendment  and  Extension  Act,  1847." 


L.  A  V.  R.  Co. 


ConeliMionH  of 
Royal  Com- 
miuion  M  to 
Oovernment 
purehMe. 


The  78th  section  of  the  Lancashire  and  Yorkshire  and  East  Lanca- 
shire Amalgamation  Act,  LSo9  (22  &  23  Vict.  c.  ex),  is  precisely 
similar  to  the  al)ove,  except  that  for  the  words  "  six  pounds  "  must  be 
read  eight  pounds,  and  for  the  words  "Great  Western  Railway 
Amendment  and  Extension  Act,  1847,"  must  be  read  "on  the  Ist 
January,  1850." 

It  will  be  observed  that  the  twenty-one  years  period  fixed  by  the 
Act  of  1844  (7  &  8  Vict.  c.  85)  expired  in  1865.  The  Royal  Commis- 
sion appointed  in  that  year  reported  in  1867  as  follows : — 

''  The  question  of  Government  purchase  deserves  full  inquiry  in  a  broad  point 
of  view,  and  the  expiration  of  the  period  fixed  in  the  Act  of  1844  affords  a 
good  opportunity  for  inquiring,  with  the  help  <»f  the  exjHjrience  which  haa  now 
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Tieon  acquired,  whether  a  chaii^t^  nf  systtfrn  jr  desimble.  Tlie  transfer  of  the 
railways  to  tlie  State  has  been  recKmnieiidecl  J\y  suveral  witnesses,  partly  fur  the 
lake  of  its  direct  tinancial  advantages,  |>artly  as  alfurding  the  weans  of  iiitro- 
daoing  an  improved  ay  stem  of  manage  men  f.  The  expectutitm  of  direct 
financial  advantages  is  baaed  npon  the  asBnmptioTi  that  as  the  Govemmont  can 
bormw  money  on  more  favonnihle  terma  than  any  other  parties,  this  difference 
in  the  i-ate  of  interest  would  either  be  available  as  profit  to  the  State  or  would 
fttford  an  opportunity  for  the  reduction  ci  rates.  It  is  possible  that  a  profit 
from  this  source  might  be  obtained  if  Government  could  buy  the  mil  ways  at 
twenty-five  years*  purchase  of  tlieir  average  net  proHta ;  but  at  present^  unless 
the  profits  amounted  t^i  ten  per  cent,  on  the  capital  expended,  an  additional 
amount  would  have  to  l)e  paid,  to  be  fixed  by  arbitration,  and  it  is  probable 
that  any  arbitrator  bet>veen  the  Government  and  private  companies  on  such  a 
question  would  make  a  very  large  allowance  for  future  inereiise  of  pri*!its. 
There  being  idso  abnve  *J,^K)  miles  (ijicludiug  some  of  the  iinist  impoiiaiit  lines 
in  the  country)  not  subject  to  the  Act  oi  1844,  the  purchase  of  these  lines,  which 
would  be  absolutely  necessarj'  to  carry  out  the  scheme,  could  only  take  place 
with  the  consent  of  the  proprietors^  and  this  could  only  be  obtained  by  the  offer 
of  liberal  terms*  It  is  probable,  therefore,  that,  in  practice,  mnoh  of  the 
assumed  profit  would  disajrpear  in  the  extra  price  above  the  assumed  twenty- 
five  year;*'  purchase  which  would  have  to  be  paid*  In  addition  t<t  the  diminu* 
tion  ol  assumed  profit  ariising  frojii  this  cause,  it  must  not  be  forgotten  that  as 
the  Government  woidd  have  to  enter  the  market  to  borrow  £400,CM)0,000  or 
£500>000,000  to  carry  out  the  operation,  the  terms  upon  which  this  could  be 
raised  would  in  all  probability  bo  materially  affect-ed.  The  depressing  effect 
upon  public  securities  would  be  equally  felt,  whether  the  Government  con- 
ducted the  whole  operation  at  onco,  or  whether  it  came  into  the  market  year 
after  year  to  rei>eat  an  ojjeration  of  £25,OrX>,0(K>  a  year  ;  and  it  is  not  easy  to 
foresee  what  the  price  of  couaola  would  be  imder  the  proposed  addition  of 
£500,000,000  to  the  National  Debt.  It  is  therefore  probable  that  the  Govern- 
ment would  have  to  exchange  the  income  of  the  railway  companies  for  an 
equivalent  income  in  consols  to  avoid  being  called  upon  to  make  cash  payment* 
for  the  purchaae-moiiey,  which  would  have  to  he  paid  out  of  money  borrowed  in 
consols.  It  cannot  therefore  be  expected  that,  under  the  tiroviaiona  of  the 
present  law,  much  profit  could  result  to  the  State  from  the  transaction  aa  a 
financial  operation." 

After  discussing  at  some  length  a  proposed  plan  for  **  leasing  the 
railways  in  groups"  when  purchased,  and  pmnting  out  that  such  a 
plan  for  various  reasons  would  not  be  likely  to  lead  to  improved 
management^  the  Report  pronounced  that  it  was  *'  inexpedient  at 
present  to  subvert  the  policy  which  had  hitherto  been  adopted  of 
leaving  the  constniction  and  management  of  railways  to  the  free 
enterprise  of  the  people,  under  such  eonditionii  as  Parliament  might 
think  fit  to  impose  for  the  general  welfare  of  the  public  (/).     In  like 


(/)  Those  intertstud  in  the  question  of 
Governmfiat  purchase  are  recommended  to 
-tudy  the  separate  reports  of  Sir  R.  Hill 
und  Mr.  Monsell,  now  Lord  Emly^  eanira. 
The  latter  dissented  as  to  Ireland  onlj. 
8««  also  the  whole  subject  carefully  dis* 


cussed,  with  stiitistics  and  a  nmp  showing 
a  '*  proposed  arraij|rement  of  the  tiailwavs 
System  into  Districts,"  in  a  work  by  ifr. 
A.  J.  Williams,  called  "The  Appropria- 
tion of  Railways  by  the  State,"  jjubljsliMl 
in  lftd9.    Ut*  Williams  stroogly  sdrocfttii 
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9.  ocwrnwuiu    manner  the  Joint  Select  Committee  of  1872  did  not  think  that  any 

PHrehoM  ana  ^ 

Bevitumo/Toih  present  necessity  existed  for  entering  upon  the  "  full  and  prolonged 
OOT^uijiongof  inquiry  which  the  question  of  Government  purchase  would  demand." 
GommittM  as  to  ^^d  with  recfard  to  Government  revision  of  rates  and  fares,  this  latter 

Ooverniucnt  re-  o  ' 

Yiiion  of  tolls,     committee  reported  as  follows : — 

*'  Equal  mileage  rates  are  inexpedient.  It  is  impracticable  to  establish  any 
standard  for  the  revision  of  rates  and  fares  founded  on  cost  and  profit.  Imme- 
diate reduction  of  rates  and  fares,  even  when  practicable,  cannot  be  looked  upon 
as  permanently  eifectual.  Periodical  revision  of  rates  and  fares  is  impracticable 
without  some  standard  of  revision.  Revision  of  rates  and  fares  founded  on  a 
limitation  of  dividend  to  a  fixed  amount  is  undesirable  in  the  interest  of  the 
public.  Revision  of  rates  and  fares  founded  on  a  division  of  profit  above  a 
certain  amount  between  the  comi)anies  and  the  public  in  this  country  is 
attended  with  great,  if  not  insuperable,  difliculties.  ** 


Ke-eUsfUflcatiou 
undor  Actof 


The  re-classification  of  traffic  and  re-arrangement  of  rates  under 
the  Act  of  1888  have  been  already  considered  (ante,  Sect.  4). 


10.  Convnanee 


tfMaUM. 


Htatates. 


10.  Ohlif/iition  to  conrey  Iter  Majesty'^  Mails, 

The  obligations  imposed  on  railway  companies  to  convey  the  mails 
are  contained  in  1  &  2  Vict.  c.  98  ;  7  &  8  Vict.  c.  85,  s.  11 ;  10  &  11 
Vict  c.  85,  s.  16;  31  &  32  Vict.  c.  119,  ss.  36,  37,  and  36  &  37  Vict 
c.  48,  ss.  18 — 20  {g) ;  and  by  a  clause  always  inserted  in  each  special 
railway  act,  the  company  are  made  liable  to  the  provisions  of  these 
general  acts. 

The  above-mentioned  general  acts  are  applicable  to  i*ailway8, 
whether  the  carriages  used  are  impelled  by  steam,  locomotive  or 
stationary  engines,  or  animal  or  other  power  (h)  ;  and  no  company 
can  make  bye-laws  repugnant  to  these  aets  (/).  Moreover,  all  pro- 
C^jSSoe  of  SSSig  visions  contained  in  any  act  with  respect  to  the  conveyance  of  mails 
bytteamveMeis.  i^y  j^ii^ay^  extend,  SO  far  as  they  are  applicable  to  the  conveyance 
of  mails  by  steam  vessels,  to  the  steam  vessels  used  or  worked  by 


F^xteiiKion  of 


(tovernment  purchaso,  being  of  opiiiioii 
that  *Mf  the  public  can  only  bo  brought  to 
realize  their  just  claims  upon  the  Stnte  in 
respect  of  this  great  national  proi)erty,  and 
the  absolute  infatuation  of  allowing  the 
existing  monopolies  to  continue,  an  ex- 
pression of  the  national  will  nmst  follow, 
which  it  will  be  impossible  to  disregai'd. " 
(Preface,  p.  xi.)  The  purchase  of  rail- 
ways, he  thinks,  must  include  that  of  canal 
navigation  (p.  26,  n.) ;  and  he  seems  to 
establish  that  Government  ownership  works 


well  in  Belgium,  whnv  (mh*  p.  112)  the 
charge  for  carrying  raw  silk  for  sixty-nine 
miles  wouhl  be  i»/f.  S<1.  j>cr  ton,  whereas  iu 
Kngland  it  ai)]MUii-s  to  lie  alnnit  £2  :  10«. 
]icr  ton.  The  Belgian  phin  is  to  diminish 
th«*  charge  jht  mile  iu  proportion  to  the 
hngth  of  the  journey  beyond  the  first 
twenty -two  mih«. 

(</)  See  these  statutes  at  length  in 
vol.  II. 

(/i)  1  &  2  Vict.  c.  98,  s.  1. 

(/,  I«i.  s.  11, 
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milway  companies  for  the  purpose  of  carrying  on  a  communication 
between  any  towns  or  ports  (k). 

The  Post  master- General  may  by  notice  (I)  require  that  the  mails  be  o°J,^;^^,^J; 
forwarded  on  a  railsvay,  either  by  the  ordinary  or  special  (m)  trains,  J^'^c,'IfyJ!J*^\\^ 
at  siicb  hours  or  times  in  the  day  or  night  as  the  Postmaster-General  *"y^»"»<»* 
shall  direct,  together  with  the  guards  in  cljarge  thereof  (or  without 
such  guards  in))^  and  any  other  officer  of  the  Post-Office ;  and  there- 
upon the  company  are  required,  at  their  own  cost,  to  provide  sufficient 
carriages  and  engines  for  the  conveyance  of  the  mails  to  the  satisfac- 
tion of  the  Postmaster-General,  and  to  take  up,  and  convey,  by  such 
ordinary  or  special  traios  or  otherwise,  as  need  may  be,  all  mails  or 
post  letter-bags,  as  shall  be  tendered  to  them  by  any  officer  of  the 
Post-Office ;  and  also  to  take  up  and  convey  in  the  carriages  carry- 
ing such  mails,  &c.,  the  guai^ds  in  charge  thereof,  and  any  other 
officers  of  the  Post  Office  ;  and  to  take  up  and  leave  such  mails,  &c,, 
guards  and  officers,  at  such  places  on  the  line,  on  such  days,  at  such 
hours  in  the  day  or  night,  and  subject  to  all  such  reasonable  regula- 
tions aud  restrictions,  as  t'>  speed,  stoppages  and  times  of  arrival,  as 
the  Postmaster- General  shall  from  time  to  time  direct. 

The  Postmaster-General  may  also  require  that  the  whole  of  the 
inside  of  any  carriage  shall  be  exclusively  appointed  for  the  purpose 
of  canying  the  mail  (o) ;  and  that  separate  carriages  be  provided 
for  the  purpose  of  sorting  letters  fp);  also  that  mail  carts  shall  be 
conveyed  on  the  trucks  used  on  the  railway  (q),  or  that  a  mail-guard 
shall  be  conveyed,  with  bags  of  a  specified  weight,  by  any  trains 
other  than  a  mail  train,  upon  the  same  conditions  as  any  other 
passengers  (r).  And  the  servants  of  the  company  are  required  to 
observe  all  such  reasonable  regidations  respecting  the  conveyance, 
delivering,  and  leaving  of  mails  and  post  letter-bags,  guards  and 
officers  of  the  Post  Office,  mail  carts  and  carriages  as  the  Post- 
master-General, or  such  officer  of  the  Post  Office  as  he  shall 
nominate,  shall,  in  his  discretion,  from  time  to  time  make.  But  it  is 
provided,  that  no  such  officer  shall  interfere  with  the  engineer  having 
the  charge  of  any  engine  used  upon  the  railway,  and  that  any  cause 
of  complaint  shall  be  stated  to  the  conductor,  or  other  officer  having 
charge  of  the  train,  or  to  the  chief  officer  at  any  station  {«),  and  the 


ReiK'rvatffFii  of 
cJirriAjifi  for  m^JiX 
gervicc. 


(I-)  86  k  37  Vict,  c,  48,  s.  20. 

(/)  The  notice^  which  is  not  obli|3;atory 
(nee  U  k  37  Vict.  c.  48,  s.  18),  mny  be  da- 
Hrered  to  any  director,  secretary,  or  clerk, 
or  lie  left  ill  any  station  on  the  railway, 
1  A  2  Vkt.  c.  98,  s.  15, 

(m)  The  postraaster-^ntfrnl  may  rwqniro 
that  the  whole  of  «uch  special  train  shall 
be  appropriutcd  to  the  service  of  the  potit 
olfiot'  i'xclQjiivcly  of  all  otlicr  traffic  except 
anch  as  hv  nmy  sanction^  the  remuneration 

H.— VOt,  !. 


to  he  wfttW  as  prt^sf/ribt'd  bv  1  &  2  Vict, 
c.  98,  8.  6  J  31  &  32  Vict.  c.  UO,  s.  36. 

(«)  10  It  11  Vict.  c.  S5,  8.  16  ;  36  It  37 
Vict,  a  48.  8,  18. 

(o)  1  It  2  Vict  c.  S8,  9.  2. 

ip)  Id.  a.  3. 

(7)  Id.  s,  4. 

(r)  7  &S  Viet,  c,  Sft,  a.  11,  |)o<  vol.  11.  ; 
ami  see  H.  v,  Irish  South  Sajfi^rn  IL  Ca., 
1  Jr.  L.  R.,  N.  a  29. 

(i()  1  &  2  Vict,  c.  n,  a.  5. 

K   K 
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^^n/'v"!*!'"^  compauy  are  liable  for  negligence  to  servants  of  the  Post  Office  sos- 
Liawiit  for  liviniiig  injury  on  a  journey  (t).  The  Postmaster-General  may  require, 
*n*V?^2* ^       in  the  manner  prescribed  bv  the  before-mentioned  act,  1  &  2  Vict. 

Piittt  Office  1  ..  ' 

»^n-autii.  c.  98,  that  any  mails  and  post  letter-bags  shall  be  conveyed  by  any 

Office  nctti  not     mlway  company  on  their  railway,  pursuant  to  the  said  act,  nothwith- 
«cconii»ny.        gtanding  any  officer  of  the  Post  Office  shall  not  be  sent  with  the  same 
or  in  charge  thereof  (u).     If  the  company  fail  to  perform  any  of  the 
duties  imposed  upon  them  by  1  &  2  Vict  c.  98,  they  are  liable  to 
forfeit  20/.  for  every  offence  (x),  irrespective  of  their  liability  imder 
Bond.  the  bond,  which  the  Postmaster-General  may,  if  he  think  fit,  require 

any  railway  company  to  enter  into.  The  form  of  this  bond,  and  the 
sum  in  which  it  is  taken,  is  in  the  discretion  of  the  Postmaster- 
General,  and  it  must  be  renewed  from  time  to  time  whenever  it 
becomes  forfeited,  or  when  the  Postmast<jr-Oeneral  shall  require  it  to 
be  renewed  (y).  The  condition  of  the  bond  re()uires  the  company  to 
perform  all  acts,  by  1  &  2  Vict.  c.  98,  required  of  the  company  (e). 
Remuneration  to  The  remuneration  to  be  received  by  railway  companies  for  the 
vcySgUwumiii.  performance  of  the  foregoing  services  is  ascertained  in  the  following 
manner: — First,  it  is  provided,  that  the  company  shall  be  entitled  to 
receive  such  reasonable  remuneration  as  shall  (either  prior  to  or  after 
the  commencement  of  the  services)  be  agreed  on  between  the  Post- 
master-General and  the  company  (a) ;  or,  in  case  of  difference,  then 
such  remtmeration  as  shall  be  determined  by  two  arbitrators,  one  to 
be  named  by  each  party  ;  and  if  such  arbitratoi-s  cannot  agree,  then 
the  amount  is  to  be  ascertained  ])y  an  umpire,  appointed  by  the 
arbitrators  previously  lo  their  entering  ujx>n  the  inquiry  (6).  The 
arbitrators  are  to  be  a])pointed  by  each  party  within  fourteen  days 
after  notici^  from  the  other,  or,  in  default  of  such  appointment,  the 
arbitrator  of  tlij3  pnrty  <,Mving  notice  may  name  the  other  arbitrator; 
and  the  arbitrators  are  re^juired  to  make  their  award  twenty-eight 
days  after  their  appointment,  or  otherwise  the  matter  shall  be  left  to 
be  determined  by  the  umpire.  If  the  umpire  fails  to  make  his  award 
for  twenty-eight  days,  then  another  umpire  must  be  appointed  by  the 
arbitrators,  and  so  toties  (juoties  (c).  Although  an  agreement  or 
award,  as  to  the  amount  of  remuneration,  may  have  been  made,  the 
Rcnuireinent  of  Postmaster-Gcncral  may  require,  by  notice  in  writing,  any  addition 
^lies.""  to  be  made  to  the  services  performed  ;  and  in  such  case,  and  also  in 

(0  Collrf/  V.   L.   i{-  a:   ir.  11,  Co.,  '10  Wlien  stock  or  exchequer  bills  may  be 

L.  J.,  i).  n.  411  :  16  Q.  P,.  l>84.  dcpositrd  in   lieu  of  a  bond,  6e«  «  &  7 

•m  lu  iV  11  Vi..t.  .'.  .^r..  '^.  IG.  Will.  4,  i\  l>8,  8.  1,  and  1  &  2  Vict.  c.  61. 

U.  1  k  2  Viet.  .-.  «js,  .s.  12.  cJ  1  k  2  Vict.  c.  98,  8.  13. 

\ij)  If  this  l>on«l  1h;  not  ^iveii  or  ii'iiewcd  {a)  hi.  s.  6. 

for  Olio  month  after  it  is  n-quired  by  the  -h)  Id.  s.  ItJ. 

l»i»simastcr-^«'n»T:iI,  a  ]M'iialty  nf  100/.  p(  r  '•)  Id.  s.  is,  vol.  II. 

di<m  is  iuriiind.    1  A:  2  Virt".  «•.  l»S,  s.  l.*^. 
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case  of  a  Jiscoiuiimauce  of  any  part  of  the  services,  a  fresh  agreemeiit 
must  be  entered  iota,  or  award  made,  to  settle  the  amount  of  remu- 
neration to  be  paid  for  such  increased  or  diminished  services;  and 
compensation  may  also  be  awarded  for  any  loss  occasioned  by  the 
difsconti nuance  or  alteration  of  the  services  previously  agreed  to  be 
pert'ornied  (d).  The  services  required  by  the  Postmaster-General  to 
be  performed  are  not  in  any  case  to  be  suspended,  postponed  or 
deferred  by  reason  of  the  amount  of  remuneration  not  having  been 
fixed  upon,  or  of  an  award  not  having  been  made  {f). 

After  a  contract  or  awai'd  settling  the  amount  of  remuneration  haa 
been  in  operation  for  three  years,  the  railway  company  may  require 
that  the  question  of  amount  be  again  submitted  to  arbitration  {/). 

La-stly,  the  Poatraaster-General  may  determine  the  performance 
of  any  sei*vices,  by  giving  the  company  six  months'  notice  in 
writing  (g)  ;  or  absolutely  put  an  end  to  any  such  services  without 
notice  ;  but  in  the  latter  event  it  is  provided,  that,  if  the  services  are 
put  an  end  to  without  just  cause,  the  company  be  compensated  for 
ail  loss  thereby  occasioned  (h). 

And  it  is  enacted  by  the  Regulatiou  of  Railways  Act,  1873 
(36  &  37  Vict  c.  48),  sect.  18,  that  every  company  must  convey  by 
any  train  all  mails  tendered  for  conveyance,  whether  under  charge 
of  a  guard  or  not,  and  notwithstanding  the  absence  of  a  notice  from 
the  Postmaster- General  The  same  act  directs  (sect*  20)  that  where 
a  railway  company  works  steam  vessels  all  statutory  provisions  with 
respect  to  the  conveyance  of  mails  by  railway  shall  apply  to  the  steam 
vessels  so  worked.  The  Railway  and  Canal  Commission  has  juris- 
diction to  compel  a  company  to  convey  mails  (i). 


UfTlOWdl  (if 

trbitrntion. 


Detettnltuitiotiof 
coDtract  by  Poit* 


Juriadlctlori  of 
RAiliray  Cotn- 
iuiisf<^iicrs  to 
conti*!  convey* 
aucc  of  malla. 


11.  Conveyance  of  Poet  Ojffice  Parcels.  ft^oiS^^ 

TLe  Post  OflBce  Parcels  Act.  1882,  46  &  47  Vict.  c.  74,  provides  for  portoaiM 
the  carriage  of  parcels  by  radway  under  rrea.sury  regulations  on  with  oompaniofc 
(liflferent  conditions  from  ordinary  postal  packets.  The  railway 
remuneration  h  l^ths  of  the  gross  receipts  of  the  Post  OflSce  from  the 
parcels,  to  be  apportioned  aniongst  the  companies  on  the  main  prin- 
ciple that  the  share  of  each  company  **  shall  bear  the  same  ratio  to 
the  whole  sura  divimble  as  that  company's  gross  receipts  from  local 
and  through  parcels  traffic  for  each  half  yearly  period  bear  to  the 


(rf)  1  &  2  Vict  c*  fl8.  a*  7. 
{t)  Id.  u,  6>  7.  17. 
{f)liL  B.  16. 
i*j)  Id.  8.  8. 


{h)  Id.  «.  9. 

C,/.,2  Ncv.  k  Mac.  'M  \  m;t  of  1873.  U  k 
»7  Vict.  0  iB,  ss.  (1,  1^. 
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^piiomS'^^  gross  receipts  from  local  and  through  parcels  traffic  of  all  the  com- 

panies  for  the  same  period."    This  arrangement  (to  which  all  the 

principal  railway  companies,  as  scheduled  to  the  act,  were  parties, 
and  which  applies  (see  s.  9,  sub-s.  1  (c)),  to  all  lines  authorized  after 
the  passing  of  the  act)  is  in  force  for  21  years  after  the  Treasury 
Regulations  first  came  into  operation,  i.e.,  until  1907  (^•)• 

The  Act  is  printed  at  length  in  vol.  II.,  but  it  may  be  mentioned 
here  that  by  s.  7,  sub-s.  5,  the  parcels  are  with  regard  to  compensa- 
tion to  be  treated  as  parcels  sent  by  post,  "  and  no  company  shall 
incur  or  be  subject  to  any  liability  in  respect  of  the  conveyance  or 
loss  of  or  damage  to  any  of  the  parcels,"  "  but  the  railway  companies 
shall  take  all  reasonable  care  for  the  security  of  the  parcels  while 
under  their  charge." 


LiabUityof 
comiiftiues. 


IS.  ODHvtyanei 


Fnrcg 


Families 


12.  Obligation  to  convey  her  Majesty's  Ti*oops, 

The  Cheap  Trains  Act,  1883,  40  &  47  Vict.  c.  34,  s.  6  (0,  obliges 
every  railway  company  (except  in  Ireland)  to  provide  conveyance 
"for  the  purpose  of  moving  by  railway  on  any  occasion  of  the  public 
service  "  any  of  the  officers  or  men  in  Her  Majesty's  Navy  or  Army, 
or  "  any  officers  or  men  of  any  police  force."  By  this  section  every 
company  "  shall  on  the  production  of  a  route  duly  signed  for  the  convey- 
ance of  the  forces  provide  conveyance  for  them  and  their  personal  lug- 
gage (m),  and  also  for  any  public  baggage,  stores,  arms,  ammunition,  and 
other  necessaries  and  things,  whether  actually  accompanying  the  forces 
or  not,  at  all  usual  times  at  which  passengers  are  conveyed  by  the 
company,  on  such  tenns  a,^  may  be  agreed  on  between  the  railway 
company  and  the  Secretary  of  State,  Admiralty,  or  police  authority." 
Subject  to  or  in  default  of  agreement  the  section  specifies  the  terms 
as  follows : — 

(1)  The  passenger  carriages  are  to  have  proper  accommodation. 

(2)  The  fares  are  not  to  exceed  certain  proportions  (specified  in 

the  section)  of  the  fares  charged  to  private  passenger's  for 
the  single  journey  by  ordinary  trains  in  the  respective 
classes  of  carriages  specified  in  the  route. 

(3)  The  section  applies  "  to  such   wives,  widows,  and  children  of 

members  of  the  forces  as  are  entitled  to  be  conveyed  at  the 
public  expense  in  like  manner  as  if  they  were  part  of  the 


(k)  See  London  Gazette  of  1st  April, 
1886. 

(/)  Replacing  in  terms  more  favourable 
to  the  Govern m(*nt  s.  12  of  7  &  8  Vict, 
c.  85,  repealed  by  s.  10  and  schedule,  but 
not    applying    to    Ireland,    whereby   the 


maximum  fare  was,  for  each  officer  2d.  per 
mile,  and  for  each  soldier  and  his  wife  or 
child  above  12  years  old,  1(/.  per  mile. 

{m)  See  Great  Northern  H.  Co.  v.  Shep- 
herd, 21  L.  J.,  E.X.  114  J  8  Exch.  30, 
post. 
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forceB,"  cliildren  tmder  3  to  be  conveyed  free,  and  between 
3  and  12  at  balf  fares. 

(4)  "  One  hundred  weight  of  personal  luggage  shall  be  conveyed  i^oggage. 

by  the  railway  company  free  of  charge  for  eveiyone  con- 
veyed under  this  section  who  is  required  by  the  route  to  be 
conveyed  first-class,  and  half  a  hundred  weight  for  every 
other  person  conveyed ;  and  any  excess  of  weight  shall  be 
conveyed  at  not  more  than  two-thirds  of  the  rate  charged 
to  the  public  for  excess  luggage." 

(5)  Public  baggage,  &c.  is  to  be  carried  at  not  more  than  2tl  per  ton 

per  mile,  the  forces  to  assist  in  loading  and  unloading  it 

(6)  Gunpowder  or  other  explosive  substances  not  to  be  carried  as  a 

matter  of  obligation,  except  on  tenns  agreed  upon. 
Where  a  private  carrier  in  Ireland  having  a  contract  for  his  own  CoDtnethy 

,  ,  compuiy  wttli 

benefit  with  the  military  authorities  for  stores  produced  a  route  to  private  carritr. 
the  company,  and  required  the  company  to  carry  at  the  military  rates 
under  the  act  of  1844,  but  paid  the  ordinary  rate  upon  the  company 
requiring  it,  it  was  held  that  he  could  not  recover  the  excess  as  money 
paid  to  his  use  (o). 

The  Regulation  of  the  Forces  Act,  1871  (34  &  35  Vict,  c,  86,  Fc>w«tosecr«. 
post,  voh  XL),  provides  {sect.  16),  that   on   occasion  of  emergency  uke  ikwwj»bIoii 
declared  by  Order  in  Council  a  Secretary  of  State  may  empower  uiaaot 
any  person  he    pleases  to   take   possession  ot   any  railroad  m  the 
United  Kingdom,  and  use  the  same  for  the  Queen's  service ;  and  tlie 
National  Defence  Act,  1888,  51  &  52  Vict.  c.  31,  post,  vol.  IL,  pro- 
vides  (sect.  4)  that,  whenever  an  order  for  the  embodiment  of  the 
militia  is  in  force,  military  or  naval  traffic  may  be  directed  to  have 
precedence  over  other  traffic. 


13,  Ohligaimn  to  provide  TkiTd-Cla&s  {Parliamentavy)  Tiuiris. 

By  7  &  8  Vict  c.  85  (commonly  called  the  Cheap  Trains  Act), 
all  passenger  (p)  railway  companies,  incorporated  or  obtaining  an 
extension  of  their  powers  in  or  after  1844,  were  required  to  "provide 
for  the  conveyance  of  third-class  passengers,'*  '*by  means  of  one  train 
at  the  least/'  to  run  upon  their  railway  from  one  end  to  the  other, 
*'once  at  the  least  each  way,''  on  every  week-day,  under  certain 
conditions  therein  mentioned,  of  which  the  most  important  were 
that  the  fares  were  not  to  exceed  one  penny  per  mile,  and  that  the 
trains  were  to  take  up  and  set  down  paasengei-s  (if  required)  at  every 


(o)  Maiertaon  r.  Great  Sondhem  and 
WtaUm  JL  a».,  7  Ir,  R.  C.  h,  252. 

(|>)  A**p««etigpr  railway"  ia,  by  sect  25, 
a  railway  "upon  which  ouethird  or  more 


of  the  grOM  annual  revenue  is  derired  from 
the  conveyance  of  passengers  by  ateam  or 
other  mechanical  power." 


li,  ChtapTminM, 


7  dc  8  Vict  e,  U, 
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19,  Cheap  TmiM.  passeugci'  statioii.  And  it  was  further  provided  (s.  9)  that  no  pas- 
senger duty  should  be  levied  upon  the  receipts  of  the  companies  in 
respect  of  such  trains,  which  became  known  as  "  Parliamentaiy 
trains"  or  "Government  trains.'*  By  s.  8  the  Board  of  Trade  had  a 
general  power  of  dispensing  with  the  conditions  and  substituting 
others,  and  by  .s.  9  the  companies  were  exempted  from  passenger  duty 
in  respect  of  these  trains.  But  these  sections,  having. given  rise  to 
much  controversy  in  connection  with  the  exemption  from  duty  (9), 
were  repealed  by  the  Cheap  Trains  Act,  1883,  46  &  47  Vict,  c.  84, 
which  by  s.  3  empowers  the  Board  of  Trade,  after  inquiries,  or  under 
certain  circumstances,  the  Railway  and  Canal  Commission,  to 
order  (qq)  any  railway  company  to  provide  "  a  due  and  suffieient 
proportion  of  the  accommodation  provided  by  such  company"  for 
''  passengers  at  fares  not  exceeding  the  rate  of  one  penny  a  mile," 
or  to  order  that  "  upon  any  railway  carrying  passengers  proper  and 
sufficient  w'orkmen*s  trains  "  be  "  provided  for  workmen  going  to  and 
returning  from  their  work,  at  such  fares  and  at  such  times  between 
six  o'clock  in  the  evening  and  eight  o'clock  in  the  morning  as  appear 
to  the  Board  of  Trade  to  be  reasonable  " — a  company  not  complying 
with  an  order  under  the  act  to  lose  the  benefit  of  it 
obiigatioBi  to  The  Great  Northern  Railway  Act  of  1850  (13  &  14  Viet  c.  Ixi) 
under  speeiai  cuacts  (scct.  13),  that  the  Companies  governed  by  that  Act  shall  run 
third-class  carriages  ''as  often  and  under  such  conditions  as  the 
Railway  Commissioners  (r)  shall  from  time  to  time  presciibe^f* 
A  Midland  Railway  Act  of  184G  (9  &  10  VicL  c.  cccxxvi)  enacts 
(sect.  59)  that  the  speed  of  tlie  parliamentary  train  shall  be  not  less 
than  20  miles  an  hour.  A  Metropolitan  Railway  Act  of  1861 
(24  &  25  Vict.  c.  ccxxxiii)  contains  a  provision  (sect.  24)  compelling 
the  company  to  run  cheap  trains  for  the  labouring  classes.  And  in 
many  of  tlie  Railway  Acts  passed  in  1864  («)  and  1865  (Q,  and 
subsequently,  there  is  contained  a  similar  provision  for  the  benefit 

(q)  See  North  Lnidon  R.  Co,  v.  Aitornnj.  tro])olitan    Station    and    Railways)    Act, 

General    L.    K.,    1    App.    Ca-*.    148.    nii.l  18G4  (27   k   28  Vict.   c.   cccxiii,   a.  80); 

Kcct.  14  of  tliis  chapter,  post.  The    Metropolitan    Railway   (Tower    Hill 

{qq)  The  Iliiilway  Commission crs  mad*'  Kxtcusion)  Act,  18G4  (27 '&  28   Vict.  c. 

an  ordor  under  this  act  n]M)n  the  Nmth  ccrxv.   s.   25) ;   The  North  Western  and 

London  an«l  London  and  North  Western  Chariug  Cress   liaihvay  Act,   1864  (27  k 

Railway  Cinn])Jiuios  on  the  17th  February,  28  Viet.  e.  c«oxxiii,  s.  9r»}. 
1888.     The  jurisdiction  of   the    Railway  (/)  E.j:.,  The  Metropolitan  and  St.  John's 

Commissionera  is  transferred  to  tlie  Rail-  Wo<m1     Railway    (Extension    to     Hamp- 

way  and  Caunl  Commission  hy  s.  8  of  the  stead)  Aet,  18rt5  (28  k  29  Vict.  c.  x«i. 

Railway  and  Canal  Tratlic  Act,  1888.  s.  51);  The   East   London   Railway  Act, 

(r)  Now  Board  of  Trade,  see  11   &    15  186.'.  (23  k  2i)  Vict.   c.  li,  s.  144);  The 

Viet.  c.  04,  V(»l.  II.  London,  RIackwall  and  Millwall  Extension 

(«)  The  Jioudon,   Glintham   and  Dover  Railway  Act,  1S05  (28  k  29  Vict.  c.  cxvi, 

(New   Lines)   Art,   1SG4    (27   &   28   Viet.  s.  58\  \See  also  The  Dublin,  Wicklow  and 

c.  cxcv,  8.  131);  The  Metroptditau  Rail-  Wexford    Railway    Act,    1865   (28  &   29 

way  (Nottii)j;  Hill  and  Brompton  Kxten-  Viet.  e.  ccxxii,  s.  37);  The  Dublin  Metro- 

sion)  Act.  1864  (27  k  28  Vict.  c.  ccxci,  politan  Junction  Railways  Act,  1865  (28 

s.  45) ;  The  Great  Eastern  Railway  (Me-  &  29  Vict,  c.  ccclxxxii,  s.  54). 


of  artisans,  mecliaiiics  and  daily  labourers  (both  male  and  female) 
having  daily  business  in  London,  who  must  (in  some  cases),  if  re- 
qnired,  give  their  name  and  address  and  that  ofthoir  employer.  The 
liability  of  the  company  in  respect  of  injuries  is  limited  ;  and  the 
Board  of  Trade  have  certain  controlling  powei*s  over  the  trains. 
The  Metropolitan  Inner  Circle  Completion  Act,  1874,  enacts : — 

"  Sect  73.  The  comiiany  shall  nnd  they  are  lierehy  rec^uiredj  at  all  timea 
after  the  opening  of  the  rjiilway  for  public  traffic,  to  run  every  flay  in  the  week 
(Sunday,  Chmtiua&  Day,  and  Good  Friday  always  tjxccijted),  at  such  hoiira, 
not  being  later  than  7  a.m.,  or  earher  than  (1  p.m. ,  as  may  ha  moat  convenient 
for  the  labouring  claaitcs  reaident  at  c*r  beyond  or  in  the  neighbourhood  of  the 
railway  and  resorting  to  or  returning  from  tlieLr  work  in  the  neighbourhood  of 
the  railway,  and  reaurtiiig  to  or  returning  from  their  work  in  the  neighbourhood 
of  or  beyond  the  railway,  and  at  fares  not  eiceeditig  twopence  per  passenger 
for  eacti  jimmey,  a  train  in  the  utuniing  and  a  train  in  the  evening,  each  of 
which  trains  shall  call  at  all  stations  on  the  railway  :  Provided  that  in  case  of 
any  complaint  made  to  the  Board  of  Trade  of  the  hours  appointed  by  the 
company  for  snch  train*,  the  said  Board  shall  have  power  to  fix  and  regulate 
the  same  from  time  to  time  ;  and  also  that  if  in  any  continuous  period  of  aix 
raontha  it  shall  be  found  that  leas  than  one  hundred  of  such  passenger*  shall 
have  been  conveyed  by  each  of  sucli  trains,  the  company,  on  proof  of  that  fact 
to  the  satisfaction  of  the  Board  of  Trade,  may  diacuutinue  the  running  of  such 
trains,  but  the  said  Board  may  at  iiny  time  order  the  resumption  thereof  by  the 
company  if  it  shall  seem  to  the  said  Board  desirable  so  to  do. 

'*  Sect,  74.  The  liability  of  tlie  company  under  any  claim  to  compensation  for 
injury  or  otherwise  in  respect  of  each  passenger  travelling  by  any  such  train  at 
the  fare  aforesaid,  is  by  this  act  limited  to  a  «nm  not  exceeding  one  hundred 
pounds,  and  the  amount  of  compensation  payable  in  respect  of  any  passenger  so 
injured  shall  be  determined  by  an  arbitrator  to  be  appointed  by  the  Board  of 
Trade  and  not  otherwise/* 

The  expediency  of  special  legislation  oii  the  subject  of  third-class  Ex]>efiiency  of 
traflSc  was  much  questioned  by  the  Joint  Select  Committee  on  Rail-  tl^i  t^^thini. 
way  Amalgamatioa  in  the  following  terms  : — 


qutittloned. 


*^  The  history  of  the  traffic  in  third-claas  jjaasengers  afTords  a  strong  argument 
against  attempting  to  fcoresee  and  provide  for  a  want  of  this  description  by  im- 
posing general,  compulaoiy,  and  perananent  obligations  on  railway  companies. 
It  has  been  shown  that  Parliament,  anxiuus  to  protect  the  lower  classes  at  any 
rate  from  the  apprehended  monopoly  of  railway  companies,  imposed  speciftl 
obligations  on  the  companies,  supposed  to  be  in  favour  of  these  classes,  and 
attached  to  these  obUgations  a  special  exemption  from  railway  taxation.  It  hu 
also  been  shown  that  railway  companies  in  their  own  interest  are  now  doing  for 
third-class  passengers  more  than  Parliament  ever  thought  of  retpiiring  ;  that 
tliird-class  traffic  is  one  of  the  most  growing  sources  of  profit,  and  that  the 
present  operation  of  the  special  le^jdslation  on  the  subject  is  to  give  a  very 
questionable  exemption  from  general  railway  taxation,  to  create  confusion  and 
litigation^  and  to  give  the  companies  inducements  for  withholding  from  third* 
class  passongeri  facilities  which  they  would  otherwise  adbrd.  The  ill-success  of 
this  atteu^pt  may  well  justify  hesitation  in  entering  upon  further  general  legisla- 
tion of  the  same  kind  ;  but  the  Committee  are  of  opiui^^n  that  if  it  should  be 
thought  desirable  in  any  case  to  impose  upon  companies  seeking  for  amalgama- 
tion the  obligation  of  running  workmen*B  trains,  it  may  fairly  be  done  in  con- 
sideration of  the  benefits  to  be  confen-ed  on  them  by  Parliament,  vv  iihout  any 
special  pri\'ileg€  or  exemption  being  granted  i**  them  lu  ndtim." 
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14.  pasttnger  14.  Tlis  RaUxvay  Passeng&i"  Duty, 


5  A « Vict.  c.  79.  The  duties  payable  in  respect  of  railway  passengers  are  levied 
under  5  &  6  Vict.  c.  79,  which,  after  repealing  2  &  3  Will.  4,  a  120 
(which  levied  a  duty  of  ^d,  per  mile  for  every  four  passengers 
caiTied),  enacts  (sect.  2,  and  schedule),  that  there  shall  be  paid  in 
Great  Britain  for  passengers  conveyed  upon  any  railway : — 

'*  For  and  in  respect  of  all  passengers  conveyed  for  hire  upon  or  along  any 
railway,  a  duty  at  and  after  the  rate  of  52.  for  every  1001.,  upon  all  sums 
received  or  charged  for  the  hire,  fare,  or  conveyance  of  all  such  passengem." 

Exmptirtn  tnm       ^^^^  ^^  ^^  ^^*  payable  in  respect  of  passengers  conveyed  in  the 
dutyon cheap     third-class  tmius,  travelling  under  the  conditions  imposed  by  7  &  8 
Vict.  c.  85,  commonly  called  parliamentary  trains,  and  is  subject  to 
modifications  by  the  Cheap  Trains  Act,  1883. 

The  construction  of  the  early  enactments  relating  to  passenger 

duty  has  come  before  the  House  of  Lords  in  two  cases. 

a,  w.  J?.  Co.  V.         ^^  Great  Weateim  K  Co,  v.  The  Attoimey-General  (u),  it  was  held 

^^J2r  *^^*  *^®  company  actually  receiving  the  fares  was  bound  to  keep  the 

accounts  and  pay  the  duties  without  reference  to  the  question  for 

whose  ultimate  benefit  the  fares  were  received  ;  and,  further,  that 

duty  was  payable  in  respect  of  all  trains  not  stopping  at  every  station, 

although  by  virtue  of  a  special  Act  the  company  ninning  the  trains 

Bnidcnonoom.    ^^^  ^^^  powcr  to  stop  at  Certain  stations.     "  It  may  be  observed,"  it 

th?™i^°'      is  said  in  the  judgment  of  the  Court  of  Exchequer  (x),  "  that  this  is 

rwrnptioJ^^'    ^  case  where  the  defendants  claim  the  benefit  of  an  exemption  from 

duty  giantcd  in  very  clear  terms,  and  they  must  bring  themselves 

precisely  within  the  terms  which  create  the  exemption  ;  for  as  there 

is  no  equitable  liability  to  a  tax  by  coming  as  ne&r  as  possible  to  the 

circumstances  which  make  it  payable,  so  also  there  is  no  equitable 

exemption  by  doing  the  best  that  can  be  done  to  come  within  the 

terms  of  the  exemption." 

Exemption  from       ^^   ^^^   moTo   important   case   of  North  London  R,  Co.  v.  The 

cudm^in"^^^  Attarney-Oeneral  {y\  it  was  held  by  the  House  of  Lords,  chiefly 

Jtop^g'traini.    ^^ou  the  constructiou  of  the  Cheap  Trains  Act,  1844,  7  &  8  Vict. 

north  LMidon  R.  c.  85,  that  trains  were  liable  to  duty  notwithstanding  that  they  had 

Q^imi.  no  third-class  carriages  attached  to  them,  and  whether  the  tickets 

(u)  L.  R.,  1  H.  L.  1;  35  L.  J.,  Kx.  123,  Midland  wpie  roocivod  l.y  the  clerks  of  the 
affirming  decision  below  (Martin,  B.,diss.),  CIreal  Western  for  tlie  benefit  of  the  Mid- 
31  L.  J.,  Ex.  218  ;  6  H.  &  N.  840.  The  laud. 
Great  Western  had  made  a  loop  line  over  (.r)  5  H.  &  N.,  at  p.  868. 
which  the  Midland  had  by  act  of  Tarlia-  (?/;  L.  R.,  1  App.  Ca.  148;  34  L.  T.  297, 
ment  running  powers,  and  exercised  such  afliriiiing  (Imt  for  dilferent  reasons)  At- 
^towers  iudci)cndently  of  the  Great  West-  tornry-tiawntl  v.  AVr/A  J^ndim  Jl.  Co., 
em.  The  fares  received  at  the  stations  on  L.  R.,  9  Ex.  :i30  ;  43  L.  J.  Ex.  233  ;  31 
the  loop  line  for  pabsengers  carried  by  the  L.  T.  377. 
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issued  were  first,  second,  or  th ml -class  tickets,  or  wliether  the 
pa^ssengers  actually  travelled  in  firbt,  second,  or  third-class  carriages; 
that  the  exemption  fronx  duty  was  not  lost  by  the  passengers  being 
required,  without  unrerisonable  detention,  to  change  from  one  train 
to  another ;  that  no  train  wdls  oxempt  from  duty,  whether  approved 
of  by  the  B«mrd  of  Trade  or  not,  whicli  did  not  stop  at  every  inter- 
mediate ordinary  passenger  station ;  that  return  fares  were  not 
exempt  from  duty  unless  the  corresponding  single  iiires  would  not 
exceed  the  statutory  rate  ;  and  that  the  Board  of  Trade  had  no 
power  to  dispense  with  the  condition  requiring  the  trains  to  stop  at 
intermediate  ordinary  passenger  stations  (z). 

This  decision  led  to  the  appointment  of  a  Select  Conimittee  of  the  Report  of  cmn- 
House  of  Commons,  which  presented  a  Report  in  the  Session  of 
1870(a),  This  Report,  after  calling  attention  to  the  fact  that  the 
Inland  Revenue  and  the  Board  of  Trade,  from  the  impossibility  of 
strictly  following  the  Cheap  Trains  Act,  had  been  forced,  by  certain 
arrangements  with  the  companies,  to  countenance  a  departure  from 
the  law  as  decided  by  the  House  of  Lords — a  state  of  affairs  which 
the  Committee  imturally  regarded  as  "in  the  highest  degree  unsatis- 
factory " — recommended  the  repeal  of  the  duty  "as  undesirable  to 
tnaintain  longer  than  is  necessary  from  a  fiscal  point  of  view." 
Pending  the  arrival  of  a  period  w^hen  the  finances  of  the  State  should 
warrant  the  abolition  of  the  tax,  the  Committee  recommended  certain 
modifications,  which  were  in  great  measure,  but  after  a  considerable 
time,  carried  into  effect  by  the  Cheap  Trains  Act,  1883,  46  &  47  Vict. 
c.  34,  8s.  2,  3,  as  follows  : — 

Fares  at  not  more  than  Id,  a  mile  {h)  are  exempt  from  duty,  but  ModiftdUoM ( 
fares  for  return  or  periodical  tickets  are  exempt  only  where  the  TmCAJt^^ 
ordinary  fare  for  the  single  journey  does  not  exceed  that  rate : 

Fares  at  more  than  1^.  a  mile  in  "urban  districts,**  certified  so  to 
be  by  the  Board  of  Trade,  i.e,,  fares  between  stations  wnthin  an  area 
having  a  continuous  urban  character,  and  containing  a  population  of 
not  less  than  100,000  inhabitants,  are  chargeable  with  a  2  per  cent, 
instead  of  the  5  per  cent,  duty :  but 

The  5  per  cent,  duty  becomes  again  chai^eablc  (c)  upon  a  com- 
pany disobeying  an  order  of  the  Board  of  Trade  or  the  Railway 
and  Canal  Commtasion  to  provide  either  suflBcient  accommodation 
at  fares  not  more  than  Id  a  mile  or  suflBcient  "  workmen's  trains." 

Every  company  must  keep  a  book  open  for  the  inspection  of  any  obUgation  to 
authorized  officer  of  the  Inland  Revenue,  containing  an  account  of    ****'***^'* 


(i)  See  the  facts,  witli  extracts  from  tlie 
judgriieiitH,  and  the  decree  of  the  Court  of 
Kxchctiyer,  in  tbe  6th  edition  of  thia 
work,  p.  586. 

{a}  S««  the  report  at  length  in  the  0th 


edition  of  this  work,  App.  p.  1004. 

{b)  As  to  fractions  of  niilea,  see  s.  5. 

(e)  The  exemption  for  traiiu  stopping  at 
every  station  wonld  probably  reWre. 
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14.  PasMngfir 


6  ft  6  Vict,  c  79. 


Oertiflcate  of 
verification. 


Bond  to  seenre 
daties. 


Exelario&of 
dutf  tnm 


•  PagtiM. 


Doty  on  wtn 
ehamfor 
•toeung 
eamagM. 


the  money  received  or  charged  daily  for  the  fare  of  the  passengers 
conveyed  along  the  railway,  and  also  an  account  of  money  paid  or 
accounted  for  to  other  railway  companies  ;  and,  within  20  days  after 
the  end  of  every  month,  a  copy  of  such  accounts  during  the  whole 
of  the  month  last  preceding  must  be  delivered  to  the  Inland 
Revenue  (d),  with  a  certificate  (e)  verifying  such  account ;  and  at  the 
time  of  delivering  this  account,  the  stamp  duties  chargeable  in  respect 
of  the  passengers  conveyed,  according  to  such  account  (exclusive  of 
money  payable  by  other  companies),  must  be  paid  (/).  Every  com- 
pany must  also  give  a  bond,  with  sufficient  sureties,  unless  this 
security  be  dispensed  with  (g),  for  the  due  performance  of  all  matters 
required  to  be  done  by  the  above  Act ;  and,  on  default  of  such  bond 
(if  not  dispensed  with)  being  given  or  renewed,  100/.  for  every  day  of 
such  default  is  forfeited  {h). 

Various  special  Acts  prescribe  the  maximum  fares,  "except  govern- 
ment duty  "  (i)*  but  if  the  duty  be  charged  to  a  passenger  separately 
from  the  fare,  the  company  do  not  thereby  escape  payment  on  the 
amount  charged  in  respect  of  the  duty,  but  must  pay  duty  on  the 
whole  amount  paid  by  the  passenger  {k). 

A  company  must  also  pay  duty  on  any  extra  sum  paid  in  respect 
of  "sleeping  carriages"  (/). 


15.  TtlUgrapkt. 


'  k  8  Viet  c.  85, 
I   18. 


15.  Obligation  to  permit  Telegraphs  to  be  cmisti'ticted. 

Every  railway  company  is  required  to  allow  the  Board  of  Trade  to 
establish  and  lay  down  upon  their  lands  a  line  of  electrical  telegraph 
for  her  Majesty's  service,  and  to  give  every  reasonable  facility  for 
laying  down  and  using  the  same  on  her  Majesty's  service,  subject  to 
such  reasonable  remuneration  to  be  paid  to  the  company  as  may  be 
agreed  upon,  or,  in  case  of  disagreement,  as  may  be  settled  by 
arbitration.  And  it  is  provided,  that,  subject  to  a  prior  right  of  use 
for  the  purposes  of  her  Majesty,  the  telegraph  may  be  used  by  the 


(rf)  26  &  27  Vict,  c  33,  s.  13. 

{e}  Cheap  Trains  Act,  18S3,  8.  7  (a). 

(/)  6  &  6  Vict.  c.  79,  ss.  4,  6. 

Q)  Cheap  Trains  Act,  1883,  s.  7  (b\ 

(A)  Ibid.  8.  7. 

(t)  "The  Great  Western,  London  and 
North  "Western,  London  Brighton  and  South 
Coast  (see  p.  460),  the  Great  Northern, 
and  the  North  Eastern  Comimnies  have 
statutory  power  to  charge  the  duty  in 
addition  to  the  maximum." — Report  of 
Select  Committee,  p.  23.  "Some  of  these 
companies  have  added  five  per  cent,  to  their 


third-class  fares,   except   in   the  case  of 


hy 

c.  ex,  s.  64,  and  the  Midland,  by  9  &  10 
Vict.  c.  cccxxvi,  s.  59  (p.  460,  ante),  also 
a])pear  to  have  the  duty  excepted  from 
the  nmximuni. 

{k)  AUorNev'Gencral  v.  L.  d-  N.  JF.  It. 
Co.,  L.  R.,  6  Q.  B.  D.  216  ;  60  L.  J.,  Q.  B. 
170— C.  A. 

(/)  Ibid. 
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company,  fyr  the  purposes  of  the  railway,  upon  terms  to  be  agreed 
upon,  or,  in  case  of  dLsagrcemeut,  as  may  be  settled  by  arbitration. 
If  a  line  of  telegraph  has  been  established  by  the  conipany  or  by  any 
othei'  persons^  otherwise  than  exclusively  for  her  Majesty*s  service,  or 
exclusively  for  the  purposes  of  the  mil  way,  or  jointly  for  both,  the 
use  of  such  telegraph  lor  the  purpose  of  receiving  and  sending 
messages  must^  subject  to  the  prior  right  of  use  thereof  for  tlie 
service  of  her  Mnjesty  and  for  the  purposes  of  the  company,  and 
subject  also  to  such  equal  charges,  and  to  such  reasonable  regu- 
lations as  may  be  made  by  the  compan}^,  be  opea  for  the  sending 
and  receiving  of  messages  by  all  persons  alike,  without  favour  or 
preference. 

Injuring  telegraphic  wires  or  posts,  or  obstructing  the  conveyance 
of  a  telegraphic  message,  is  a  misdemeanor  punishable  by  imprison- 
ment for  not  more  than  two  years,  if  the  offender  be  sent  for  trial ; 
but  the  charge  may  be  heard  summarily,  and  in  that  case  the  con- 
victing justice  may  either  sentence  the  offender  to  not  more  than 
three  months'  imprisonment,  or  to  pay  a  fine  not  exceeding  ten 
pounds.  The  attempt  to  commit  any  of  the  above  offences  is  punish- 
able on  summary  conviction  (m). 

Several  pri\'ate  companies  have  been  incorporated  for  tlje  purpose 
of  carrying  on  telegraphic  communications  {n\  and  lines  of  railway 
were  in  many  cases  used  by  them  usually  under  contracts  made  with 
the  railway  companies*  But  in  1868  it  was  deemed  expedient  that 
'*  a  cheaper,  more  widely  extended  and  more  expeditiotis  system  of 
telegraphy  should  be  establi^shed,'*  and  that  the  telegraphs  should  be 
worked  in  coimexion  with  tlie  General  Post  Office. 

Accordingly,  the  Telegraph  Act,  1868  (o),  enabled  her  Majesty's 
Postmaster-General  to  acquire,  work  and  maintain  electric  telegraphs, 
and  contains  various  provisions  of  the  highest  importance  relatiug  to 
telegraphs  belonging  to  railway  companies,  or  placed  along  railways. 

By  this  Act  it  was  provided  that  it  should  be  lawful  for  the  Post- 
master-General, with  the  consent  of  the  Treasury,  out  of  monies 
whicli  migiit  be  appropriated  by  Act  of  Parliament  to  purchase  the 
whole  or  such  parts  as  he  should  thiuk  fit  of  the  undertaking  of  any 
telegraph  company  :  (Sect,  4).  Any  railway  company  possessed  of  a 
public  telegraph  on  January  1st,  1868,  became  entitled  to  require 
the  Postmaster-General  to  purchase  their  interest  in  such  telegraph 
in  the  event  (whicli  happened)  of  the  Postmaster- General  acquiring 


(w>  24  k  25  Vict.  c.  97,  su,  37,  3d,  post, 
vol.  IL 

in)  7  k  8  Vict.  c.  85,  a,  14,  post, 
voL  Ih 

io)  31  k  32  Vict.  c.  115,  post,  vol.  II. 
Ai»  to  telegraphs,  so  far  aa  they  do  iiol 


Injuries  to 
taleffnpSi*. 


Working  ki 
graulH  hy  her 
Mi^^ty'ii  Post^^ 
master 43ejienl,  - 

Telpgrapb  Act, 


como  witliin  tlie  provtstons  of  this  act,  «ee 
tUe  United  Kinglom  Telegniph  Act,  1862 
(25  k  26  Viet,  c,  exxi,  &*,  42,  43.  47),  Tele* 
graph  Act,  1863  (26  k  27  Vict,  c,  112), 
a.  6. 
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15.  Tdtffmpks.  j^uy  Q^Q  undertaking  under  the  powers  of  the  Act  (p) :  (Sect.  7).  With 
certain  railway  companies  agreements  for  purchase  had  ah-eady  been 
made,  and  these  agreements  were  confirmed :  (Sects.  9,  13,  and 
schedule).  As  to  certain  other  railway  companies,  it  was  provided 
that  upon  the  acquisition  by  the  Postmaster- General  of  the  under- 
takings of  the  telegraph  companies  with  which  such  companies  had 
agreements,  the  whole  telegraphic  apparatus  "  should  become  the 
absolute  property  of  the  railway  companies,"  so  that  they  might  be 
"  in  a  position  at  once  to  carry  on  their  own  telegraph  work  on  their 
own  system  ;"  but  that  the  Postmaster-General  should  be  entitled  to 
use  all  the  wires  employed  exclusively  in  the  transmission  of  public 

conipeoMtion  to  telegraph  business  :  (Sect.  9,  sub-sects.  2,  3,  6,  7).  The  compensation 
°*^  to  the  companies  is  fixed  at  twenty  years*  purchase,  with  additional 
compensation  for  reversionary  and  other  interests,  "  to  be  settled  by 
arbitration  in  default  of  agreement : "  (Sect.  9,  sub-sect  6).  The 
companies  have  power  to  make  arrangements  with  coalmasters  and 
other  traders  for  the  working  of  private  telegraphs  on  payment  of  an 
annual  rent :  (Sect  9,  sub-sect.  8). 

compenntion  to       The  telegraph  superintendent  of  a  railway  company  is  not  entitled 

offloen.  under  sect.  8,  sub-sect  7,  to  compensation  for  loss  of  oflSce,  as  that 

section  applies  only  to  the  three  telegraph  companies  named 
therein  (q),  A  fixed  allowance  for  travelling  expenses  is  part  of  an 
"  annual  emolument"  within  the  meaning  of  that  enactment (r). 


wtoAjS!^  ^^'  H^g^^^^ifiona  as  to  Bye- Laws. 

SrfiT'uWic^        "^^^  jurisdiction  of  the  Board  of  Trade  in  respect  of  bye-laws  has 
•  PaifeA\B,ante.  becu  already  considered.* 

a  a  Act,  8.108.  By  the  Railways  Gauses  Consolidation  Act,  1845,  it  is  enacted, 
that  a  railway  company  may  from  time  to  time  make  regulations  for 
the  following  purposes  : — 

For  regulating  the  mode  by  which,  and  the  speed  at  which,  car- 
riages using  the  railway  are  to  be  moved  or  propelled ; 
For  regulating  the  times  of  the  arrival  and  departure  of  anysuch 

carriages  ; 
For  regulating  the  loading  and  unloading  of  such  carriages,  and 

the  weights  which  they  are  respectively  to  carry ; 
For  regulating  the  receipt  and  delivery  of  goods,  and  other  things 
which  are  to  be  conveyed  upon  such  carriages ; 

ip)  As  to  whftt  is  a  beneficial  interest  (y)  lieg.    v.   Postmcuttcr-GeJieral,    32  L. 

within  the  meaning  of  this  section,   see      T.  559. 
Jieg.  V.  Lord  CoUrulge,  34  L.  T.  752.  (r)  Ibid.  W.  N.  1876,  p.  172  (Q.  B.  D.). 
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For  preventing  the  smoking  of  tobacco,  and  the  coniraission  of  any 
other  nuisance,  in  carriages,  or  stations  ; 

And,  generally,  for  regulating  the  travelling  upon,  or  using  and 
working  of  the  railway  (8  Vict,  a  20,  s,  108). 
And,  for  better  enforcing  the  observance  of  such  regulations,  the 
company  may,  subject  to  the  approval  of  the  Board  of  Trade  (s), 
make  bye-laws,  and,  from  time  to  time,  repeal  or  alter  tliera,  provided 
such  bye-laws  be  not  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  where  the  same  are  to  have  effect,  or  to  tlie  provisions  of 
that  or  the  special  Act  (f);  such  bye  laws  must  be  reduced  into  writing, 
and  have  the  common  seal  of  the  company  affixed. 

It  has  been  doubted  by  Cockburn,  C.  J.,  whether  the  above  section 
empowers  companies  to  make  bye-laws  applicable  to  persons  travelling 
in  the  companies*  own  carriages  (u),  and  Lord  Coleridge,  C.  J.,  has 
expressed  himself  as  prepared  to  hoi  J,  if  necussary,  that  the  section 
must  be  limited  to  the  ordering  of  the  traffic  itself,  and  the  physical 
use  and  working  of  the  lines,  so  as  not  to  authorize  a  bye-law  as  to 
travelling  without  a  ticket  (ic).  But  Lindley,  J,,  has  expressed  a 
contrary  opinion  (y)  which  is,  it  is  submitted,  the  more  con'ect  one 
on  the  ground  that  the  words  "travelling  upon/'  which  grammatically 
include  travelling  in  the  companies*  own  carriages,  cannot  with  reason 
be  restricted  to  foreign  carriages. 

The  following  code  of  bye-laws  is  now  universally  adopted  : — 

No,  1.  No  paBAenger  Trill  be  all<>i?eJ  to  enter  any  carriage  uaed  on  tho 
railway,  or  to  travel  therein  upun  the  railway,  unleas  fumiahed  by  tho  company 
with  a  ticket  specifying  the  cksa  of  the  carriage  and  the  stations  for  conveyauco 
between  irhich  sncli  ticket  ib  isAued.  Mvenj  passemjer  MfmU  sfiow  und  deliirr  np 
hk  tk'kH  {trh'^tlier  a  contract  or  seasfjn  tkkci  or  otherwise)  to  any  duty  auf-fiorizrxl 
firrvttnt  (if  ihf  company  fvhmctcr  required  io  do  so  for  ani/  purpoic.  Atnj  passenger 
( varf Uimi  tvithmd  n  ti^-hef,  or  faiiuig  or  rfftmnrj  to  sfunv  or  deliver  up  his  tirket  as 
tffort'SLtid,  shatl  he  n'lnlrrd  to  ptitj  the  fare  frttm  the  stai'wn  whence  the  train 
ori^fimtUtj  darti'd  to  (fie  md  of  hU  jonnwij  {z). 

No.  2.  Any  passenger  using  ov  attempting  to  use  a  ticket  on  any  day  ft»r 
wliich  such  ticket  is  niit  available,  or  using  a  ticket  which  has  been  already  used 
ou  a  previous  jouniey,  is  hereby  subjecteil  t^  a  penalty  not  exceeding  forty 
ehiUingH. 

No.  3.  Any  passenger  using  or  attempting  to  use  a  ticket  for  any  other  station 
than  that  for  which  it  is  available  will  bo  required  to  pay  the  difference  between 
the  sum  actually  paid  and  the  fare  between  the  stations  from  and  to  wlueh  the 
paaaenger  has  travelled,  or,  at  the  option  of  the  company,  the  fare  from  the 
station  to  which  he  was  IxHjked  to  the  end  of  his  journey. 


under  s.  lOS  of 
Act  of  18«S. 


Oi^tJiitiiiig  ticket 
ntu\  delivering 
up  tl!>e  same. 


Using  tk'ket  for 


IT.iug  ticket  for 
Afny  other 


(«)  Umler  ^ki  Vii!t.  c.  97,  »s.  7,  8,  9. 

(t)  Sev  Ikanien  v.  Ttmtmmt,  L.  R.,  1 
Q.  B.  10,  j^ost,  p.  51  a, 

(u)  Saundfri  V.  South  ICastrni  /*.  Co., 
L.  U.,  5  Q,  B.  rx  45(1,  ami  p.  514,  post. 

(j*)  London  ct  Bri<ih(uit  Co  v.  U'atjion^ 
L.  K.,  3  a  V.  D.,  at  p.  437|  aad  p.  &14, 


post. 

0/)  In  Dyson  t.  I.  A  If,  W.  R,  Co., 
L.  K.,  7Q.  B.  a,ati>.  35. 

(r)  Tlii.i  pt'irt  of  thb  bye- In w  is  void 
f»ir  unreti^ontibleticss.  Snundera  v.  Souik 
lastrni  IL  Co.,  L.  R,  6  Q*  B.  D,  456,  and 
p.  51  It  posL 
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16.  BegulatiiiM 
as  to  Bjfe-Ixiws. 


DefkclngtickeU. 

Sale  And 
imrduueof 
letorn  tickets. 


Tickets  Uiiiued 
when  there  is 
rooio. 


Smoking. 

*  Pnge  446,  anU. 


tilng  ticket  for 
uperior  cIms. 


Being  intoxi- 
cated or  U8in£^ 
obscene  or 
abusive 
langaage  &c. 


amtging  pro* 
erty. 


No.  4  Any  passenger  wilfully  altering  or  defacing  his  ticket  bo  as  to  render 
the  date,  number  or  any  material  portion  thereof  illegible,  is  hereby  subjected 
to  a  penalty  not  exceeding  forty  shillings. 

No.  5.  A  return  ticket  is  granted  solely  for  the  purpose  of  enabling  the  person 
for  whom  the  same  is  issued  to  travel  therewith  to  and  from  the  stations  marked 
thereon,  and  is  not  transferable.  Ajiy  person  who  sells,  or  attempts  to  sell,  or 
parts  or  attempts  to  part  with  the  possession  of  the  return  half  of  any  retnm 
ticket,  in  order  to  enable  any  other  person  to  travel  therewith,  is  hereby  sub- 
jected to  a  penalty  not  exceeding  forty  shillings,  and  any  person  purchasing 
such  half  of  a  return  ticket,  or  travelling  or  attempting  to  travel  therewith, 
shall  be  liable  to  pay  the  fare  which  he  would  have  been  liable  to  pay  for  the 
single  journey,  and  shall  in  addition  thereto  be  subjected  to  a  penalty  not 
exceeding  forty  shillings. 

No.  6.  At  the  intermediate  stations  the  fares  will  only  be  accepted,  and  the 
tickets  issued  conditionally  ;  that  is  to  say,  in  case  there  shall  be  room  in  the 
train  for  which  the  tickets  are  issued.  In  case  there  shall  not  be  room  for  all  the 
passengers  to  whom  tickets  have  been  issued,  those  to  whom  tickets  have  been 
issued  for  the  longest  distance  shall  (if  reasonably  practicable)  have  the  pre- 
ference, and  those  to  whom  tickets  have  been  issued  for  the  same  distance  shall 
(if  reasonably  practicable)  have  priority  according  to  the  order  in  which  tickets 
have  been  issued,  as  denoted  by  the  consecutive  numbers  stamped  upon  them. 
The  company  will  not,  however,  hold  itself  responsible  for  such  order  of  prefer- 
ence or  priority  being  adhered  to,  but  the  fare  or  difference  of  fare,  if  the 
passenger  travel  by  an  ordinary  train  in  a  class  of  carriage  inferior  to  that  for 
which  he  has  a  ticket,  shall  be  immediately  returned,  on  application,  to  any 
passenger  for  whom  there  is  not  room  as  aforesaid,  if  the  application  be  made 
before  the  departiu:o  of  the  train. 

No.  7.  Every  person  smoking  in  any  shed  or  covered  platform  of  a  station,  or 
in  any  building  of  the  company,  or  in  any  carriage  or  compartment  of  a  carriage 
not  specially  provided  for  that  purpose,*  is  hereby  subjected  to  a  penalty  not 
exceeding  forty  shillings.  The  company's  oUScers  and  servants  are  required  to 
take  the  necessary  steps  to  enforce  obedience  to  this  bye-law  ;  and  any  person 
offending  against  it  is  liable,  in  addition  to  incurring  the  penalty  above  men- 
tioned, to  be  summarily  removed,  at  the  first  opportunity,  from  the  carriage,  or 
from  the  company's  premises. 

No.  8.  Any  jierson  iravdlinify  withuHt  th<.'  special  pcrmissU/n  of  some  duhj 
authorized  servant  of  the  company y  in  a  carriayc  or  by  a  train  of  a  superior  cUiss  to 
that  for  which  his  ticket  was  issued,  is  hereby  siibjectai  to  a  petuxlty  not  exceeding 
forty  shUlhigs  ;  and  shuU  in  addition  be  liable  to  pay  the  fare,  according  to  the  class 
of  carriage  in  which  he  is  travcUinyy  from  the  HtntUm  whence  the  train  originvaUy 
started,  unless  Jie  sliows  that  he  had  no  intent  to  defraud  (a). 

No.  9.  Any  person  found  in  a  carriage,  or  elsewhere  upon  the  compauy^s  pre- 
mises, in  a  state  of  intoxication,  or  using  obscene  or  abusive  language,  or  writing 
obscene  or  offensive  words  on  any  part  of  the  company's  stations  or  carriages,  or 
committing  any  nuisance,  or  otherwise  wilfully  interfering  with  the  comfort  of 
other  passengers,  is  hereby  subjected  to  a  penalty  not  exceeding  forty  shillings 
and  shall  immediately,  or,  if  a  passenger,  at  the  first  opportunity,  be  removed 
from  the  company's  premises. 

No.  10.  Any  i)erson  who  wilfully  cuts  or  tears  any  lining  or  window  strap  or 
curtain,  removes  or  defaces  any  number    plate,  or  breaks  or  scratches  any 

{a)  This  l»ye.law  is  illegal  and  Lad.  Ih/son  v.  L  ^-  y.  W.  17.  Co.,  U  XL,  7 
g.  K  D.  32,  and  p.  51. S,  i>ost. 
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window  t>f  II  carriage  used  un  tlio  railway^  or  who  otlierwiae,  except  by  miavoid* 
able  accident,  damages,  defaces  or  injures  any  such  carriage,  or  any  station,  <>r 
other  property  of  the  company,  is  hereby  subjected  to  a  penalty  not  exceeding 
five  pounds,  in  addition  to  the  amount  of  any  damage  for  which  he  may  be 
liable. 

Ko.  11.  No  pa^isenger  aUjiU  be  permitted  to  travel  on  the  roof  ^  steps  or  foot- 
board of  any  carnage,  or  on  the  engine,  or  in  the  guard  s  van,  or  any  portion  of 
any  carriage  not  intended  for  the  conveyance  of  passengers ;  and  any  passenger 
persiatmg  in  doing  »n,  after  being  warned  to  ilesist  by  the  guard  in  charge  of 
the  train,  or  any  duly  authorized  servant  of  the  company,  ia  hereby  subjected 
to  a  pensvlty  not  exceeding  forty  HhiUings,  and  shall  be  liable  to  be  summarily 
removed  from  the  company's  premiaes. 

No.  12.  Any  passenger  entering  or  leaving,  or  attempting  to  enttjr  or  leave, 
any  carriage  while  the  train  ia  in  motion,  ur  elsewhere  than  at  the  side  of  the 
carriage  adjoining  the  platform,  or  other  place  appointed  by  the  company  for 
pasaengera  to  enter  or  leave  the  carriages*  is  hereby  subjected  to  a  penalty  not 
exceeding  forty  shillings. 

No.  13.  Any  i>assenger  persisting  in  entering  a  cai-riage  or  compartment  of  a 
carriage  containing  the  full  number  of  jiei-a^jna  which  it  is  constnicted  to  convey, 
when  any  such  person  objects  to  his  so  entering  the  carriage  or  compartment,  is 
hereby  subjected  to  a  penalty  not  exceeding  forty  shillings. 

No.  14.  Dogs  and  other  animals  will  not  be  suffered  to  accompany  passengers 
in  the  carriages,  but  will  bo  <:onveyud  separately  and  charged  for,  and  any  person 
taking  a  dog  or  other  animal  with  him  into  any  passenger  caniage  tised  on  the 
railway  is  hereby  subjected  to  a  penalty  not  exceeding  forty  a  hillings. 

No.  15.  Loaded  firearms  are  on  no  account  to  be  taken  into  or  placed  upon 
any  carriage,  waggon,  truck  or  other  velticle  forming  or  intended  to  form  a  train 
or  any  portion  of  a  train  fin  the  railwa}',  or  tv»  be  brought  tti  the  station  or  on  to 
t!ie  premises  c>f  the  crjmpany,  and  every  person  so  offending  is  hereby  subjected 
to  a  penalty  not  exce<;;ding  five  pound:*. 

No.  10.  The  company  may  refuse  to  carry  any  person  who  has  any  infections 
disorder.  If  any  person  who  lias  any  such  disorder  i*  found  upon  tlie  premises 
of  the  comp:iny,  or  travels  or  attempts  to  travel  on  the  railway  of  the  company, 
without  the  special  permission  of  the  company,  he  shall  be  liable  to  a  penalty 
not  exceeding  forty  shillings  in  addition  to  the  forfeittiro  of  any  fare  which  he 
may  have  paid,  and  may  be  removed  at  the  fti-at  opportimity  from  the  company's 
premises,  Any  person  who  has  charge  of  any  jierson  suffering  from  an  infectious 
disorder  while  upon  the  premises  of  the  company,  or  travelling  or  attempting  to 
travel  on  the  railway,  or  who  aids  or  assists  any  person  suffering  from  such  dis- 
order in  being  upon  the  premises  of  the  company,  or  travelling  or  attempting  t*3 
Havel  on  the  i-nilway,  shall  be  liable  to  a  |>enalty  not  exceeding  forty  shillings, 
unless  the  pei-son  su  tiering  from  such  disorder  be  travelling  with  the  special 
permission  of  the  company. 

No.  17*  Every  driver  or  conductor  of  an  omnibus,  cab,  carriage  or  other 
vehicle  shall,  vrhile  in  or  upon  any  station  yard  or  other  premises  of  the  oom- 
Iiany,  obey  the  reasonable  directions  of  the  company*s  olltcers  and  servants  duly 
authorised  in  that  behalf  ;  and  every  person  offending  against  this  regulation  is 
hereby  subjected  to  a  penalty  not  exceeding  forty  shillings. 


Given  under  the  common  seal  of  the 
day  of  .  18. 


Railway  Company,  the 

(Seal  of  the  company*) 


Tnirelling  on 


Snteilagor 
wheti  m  moitoot 


Entering  ftiU 
caniag«. 


Canvcyanoe  of 


Taking  tovlod 


Trarrlltfig  with 
liiffctioiu  dia* 
order. 


driver*  &bejrlag 
iRTvant*  ol 
comtisiiy. 


^^ecretary  of  tK«  oompany. 
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10.  HegtilaUmii 
nt  to  Bjfe-IJitp$, 


The  Board  of  Trade  hereby  signify  their  allowance  and  approval  of  the  aboTe 
bye-laws  and  regulations. 

Signed  by  order  of  the  Board  of  Trade  the  day  of  18    . 

Assistant-Secretary  to  the  Board  of  Trade. 


KoUceii. 


Aitplicmtinn  uf 
bye-Lftws. 

Penalty  for  iii> 
friiigliigby«-Uw. 


Pnblicntion  of 
bye-laws. 


Bye-Uwt  tfltet- 
ing  Bervants 
of  the  company. 


Below  the  bye-laws  it  is  usual  for  the  companies  to  publish,  in  ood- 
formity  with  sect.  143  of  the  Railways  Clauses  Act,  1845,  particulars 
of  the  several  offences  for  wliich  any  penalty  is  imposed,  by  that  or 
the  special  Act. 

It  has  been  doubted  by  Cockbum,  C.  J.,  whether  any  person 
offending  against  a  bye-law  is  liable  to  a  penalty  (b)  not  exceeding 
51.,  to  be  imposed  in  the  bye-law,  and  recoverable  summarily  before 
two  justices  (c) ;  and  if  the  infraction  of  the  bye-law  is  attended  with 
danger  and  annoyance  to  the  public,  or  hindrance  to  the  company, 
they  may  interfere  summarily  to  obviate  the  danger,  &c.  (d).  The 
breach  of  a  bye-law  does  not  otherwise  justify  the  apprehension  of 
the  offender.  The  lo4th  section  of  the  Railways  Clauses  Act  allows 
apprehension  only  for  a  disregard  of  the  provisions  of  that  or  the 
special  Act.  The  104th  section,  however,  gives  an  express  power  of 
apprehension  for  travelling  without  having  paid  the  fare,  and  with 
intei)t  to  avoid  payment  thereof.  The  substance  of  the  bye-laws 
must  be  printed,  and  kept  affixed  on  the  front,  or  other  conspicuous 
part  of  every  wharf  or  station  belonging  to  the  company,  otherwise  a 
penalty  may  not  be  enforced  (e).  Bye-laws  affecting  a  wharf  must 
be  published  at  the  wharf,  and  bye-laws  affecting  a  station  must  be 
published  at  the  station  ;  but  it  is  not  necessary  in  order  to  obtain  a 
conviction  to  prove  publication  at  every  station.  It  is  enough  if  the 
bye-laws  were  published  at  the  two  stations  where  the  offender 
entered  the  train  and  alighted  from  it  (/).  The  company  are  justified 
in  acting  upon  such  bye-laws,  and  provision  is  made  for  proving  their 
publication  (g). 

The  Railways  Clauses  Act  contains  no  provision  analogous  to  sect. 
127  of  the  Companies  Clauses  Act,  as  to  proof  of  the  bye-laws  them- 
selves, in  case  of  prosecutions  for  offences  against  them.  It  has, 
however,  been  decided  by  the  Court  of  Common  Pleas  (A),  that  bye- 
laws  made  pursuant  to  the  Railways  Clauses  Act  are  documents  of  a 
public  nature  and  proveable  as  such,  i.e.,  by  an  examined  and  certiBed 
copy. 

The  company  may  also,  under  the  Companies  Clauses  Act,  make 
bye-laws  for  regulating  the  conduct  of  their  servants,  and  for  pro- 


(/;)  8  &  9  Vict.  c.  20,  s.  109. 

{c)  Ibid  8.  145. 

{d)  n»i(l.  8.  109. 

(c)  Ibiil.  8.  110. 

(/)  MotUram  v.    Eastern   Count  Us  i?. 


Co..  20  L.  J.,  M.  C.  57  :  diss.  AVilliams,  J. 

(.7)  S  &  9  Vict  c.  20,  8.  111.  And  see 
8&  9  Vict.  c.  113,  s.  1. 

(70  Mottrrain  v.  Eastern  Counties  JL 
Co.f  ubi  supra. 
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viding  for  the  due  marifigement  of  thp  affairs  of  the  company,  and 
alter  and  repeal  tlje  same ;  such  byedaws  must  be  authenticated  by 
the  seal  of  the  company,  and  a  copy  given  to  every  officer  and  servant 
affected  thereby  (i),  A  penaUy,  not  exceeding  5/.  for  each  offence, 
may,  by  such  bye-laws,  be  imposed  upon  servants  of  the  company  (i). 
But  a  justice  may  order  a  pait  only  of  the  penalty  to  l>e  paid  (l). 

As  a  gentu-al  princijde,  all  bye- laws  in  restraint  of  trade  must  1)6 
reasonable  and  beneficial  to  the  public,  or  they  cannot  be  Riip- 
jKirted  (rn).  The  sanction  of  the  Board  does  not  of  course  preclude 
an  inquiry  into  the  validity  of  byedaws  (u). 

It  was  argued  in  an  etirly  case  that  a  bye-law  (similar  to  bye*iaw 
No.  1  of  the  model  code)  by  which  a  passenger  failing  to  produce  his 
ticket  was  required  to  pay  the  fare  from  the  place  where  the  train 
originally  started,  was  not  a  reasonable  bye-law,  but  the  Court 
appeared  to  be  of  opinion  that  it  was  (<>),  though  holding  it  not  to  be 
enforceable  by  arrest  (o).  And  in  a  later  case  in  Ireland,  where  the 
bye-law  ini])Osed  a  penalty  of  forty  Bhilliugs  in  default  of  payment  of 
the  fare,  only  Plgot,  t\  B.,  appeared  to  have  any  doubt  as  to  the 
validity  of  the  bye-law  (p).  But  in  Dcarden  v.  Tmmiseiui,  the  Court 
of  Queen's  Bench  was  clear  that  a  bye-U\w  requiring  payment  of  the 
fare  from  the  place  whence  the  train  started,  or  a  forfeiture  of  not 
more  than  forty  shillings,  con  Id  only  operate  in  the  case  of  a  passenger 
intending  to  defraud  the  company,  and  that  upon  any  other  con- 
struction the  bye-law  would  be  invalid  {q).  Since  Dearden  v. 
Tonmsend^  the  bye-law,  omitting  as  in  the  model  code  the  words 
imposing  a  forfeiture^  baa  been  under  the  consideration  of  the  Courts 
very  frequently ;  and  it  may  now  be  taken  as  established  beyond 
doubt  by  authority  that  byedaw  No.  1  in  the  mrnkd  code  is  un- 
reasonable and  void  (r).  and  even  although  the  passenger  may  have 
an  intent  to  defraud  (h),  the  result  of  the  rlecisiions  seeming  to  be, 
though  there  has  been  no  express  decision  to  that  effect  upon  bye-law 
No.  1,  that  the  passenger  caimot  be  convicted  uniler  the  bye-law. 


Cop5^  muiit  bo 


Ijc  rca»r»imUlc. 


BcqtLlr«niefit  of 
fare  f^n  failuw  Ui 
iiro<l«c«  lickuL 


Dfnrtien  v. 


(i)  8  &  0  Vict,  c,  16»  g.  124. 

(k)  Olid.  8,  125. 

{D  Ibid.  8.  lU. 

(m)  (hmmakfrf  Co,  v.  Felt,  Wilka, 
380 ;  Botworih  v.  ffeme,  Coa.  temp. 
H&idw.  405. 

(it)  S^  IL  V.  Wood,  1  R.  k  B.  49.  Aa 
to  bow  Ikr  bve-UwB  are  divisible,  aee  i2.  v. 
Lundit,  31  *U  J,.  M.  C.  157.  Bj©4AWii 
exemjaitig  milway  comi«iniea  from  re- 
sjwtjKibiHty  for  passeiigfra'  luggage  were 
void  in  O.  W.  It  Co,  V.  Qoodnian^  12 
a  B.  313,  and  WUmnis  r.  0.  W.  K  Co., 
10  Ex<?h,  15. 

(o)  ChiUim  T.  Lm^don  imi  Orvf/don  It. 
Co.,  16  M.  &  W.  212 ;  5  Railw.  Gw.  4. 


■         B.—  VOL. 


{p)  Barry  v.  Midtayul  Ormt  WeMtern 
n.  Co.,  17  Ir.  C.  L.  103. 

(j)  Dfftrrieii  r,  Totfnvftnd^  L.  R.,  1 
Q.  B.  10:  38  L.  J,,  M.  C  50;  12  J«r., 
N.  8. 120. 

(r)  Saunders  v.  South  E(uUm  H.  Co., 
L.  R,  5  Q.  B.  D.  45«  ;  43  L.  T.  251 ;  29 
W,  II.  56.  Foi  pronoti*  die  to  to  the  con- 
triiry^  see  per  Lush,  J.»  in  Brown  v.  Gre-at 
EaMfra  /?.  <V>.,  L  R,  2  Q.  B.  0.  406,  dc?- 
cidcd  against  the  compuny  because  they 
tunl  uut  maitfi  a  demand. 

(jt)  See  i>i/*f/n  v.  L.  <i*  N.  IK  R,  Co,^ 
L.  K,  7  Q.  B.  D.  32  i  60  L  J:,  M.  C.  78  j 
44  L.  T.  609 ;  29  W.  B.  565»  ilecided  on 
byedaw  No,  8, 

L   L 
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Higher  fare 
for  ghort4T 
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Nor  can  the  fare  from  the  station  whence  the  train  started  be 
recovered  by  civil  action  (f),  although  the  fare  from  the  station  of  the 
passenger's  departure  can  (h),  and  if  the  passenger  should  have  agreed 
to  it  beforehand  when  credit  was  given,  any  amount  of  fare,  however 
high,  can  be  recovered  (jr). 

Bye-law  No.  8  is  unreasonable  and  void  (//),  although  the  passenger 
may  have  an  intent  to  defraud  (c). 

The  tnie  view  of  the  law  is,  it  is  submitted,  that  thrown  out  but 
not  positively  enunciated  by  Cockbum,  C.  J.,  in  Saunders  v.  South 
Eiistem  R.  Co.  (a),  that  any  bye- law  in  /><//•/  vuitend  with  sect.  103 
of  the  Act  of  1845  (p.  519,  post)  must,  be  subsidiary  to  that  section 
and  not  a  variation  of  it,  and  it  seems  to  follow  that  upon  bye-laws 
No.  1  or  No.  8  as  at  present  framed,  no  conviction  can  be  maintained. 

With  regard  to  procedure,  if  a  company  proceed  upon  the  bye-law, 
they  cannot  rely  upon  the  statute  (b),  but  if  the  complaint  upon  the 
bye-law  should  be  dismissed,  they  may  prefer  a  fresh  complaint  upon 
the  statute  (c). 

Looking  to  the  strong  and  frequent  disapproval  of  the  bye- 
laws  expressed  by  the  High  Court  (d),  it  is  perhaps  to  be  regretted 
that  the  question  of  their  validity  cannot  be  authoritatively  decided 
by  the  Court  of  Appeal  (on  the  ground  that  this  question  can  only  be 
raised  in  a  criminal  cause,  and  in  a  criminal  cause  no  such  appeal 
lies),  the  more  especially  as  Bramwell  and  Cotton,  L.JJ.  («),  in 
deciding  that  no  civil  action  lay  on  the  bye-laws,  *'  desired  it  to  be 
understood  that  they  expressed  no  opinion  either  one  way  or  other" 
on  the  question  of  repugnancy  to  the  statute. 

In  It,  v.  Frere,  a  bye-law  subjected  to  a  penalty  any  passenger  who 
should  enter  a  carriage  without  having  paid  his  fare  ;  and  the  fare  from 
Colchester  to  Norwich  was  bs.,  and  78.  from  Colchester  to  Diss  (an 
intermediate  station  between  (^olchcster  and  Norwich),  and  a  person 
took  a  ticket  from  Colchester  to  Norwich,  but  got  out  at  Diss,  and 
refused  to  pay  the  2ft.  difference ;  it  was  held  that  he  could  not  be 
convicted  under  the  bye-law  (/).  Tliis  decision  proceeded  on  the 
ground  that  the  defendant  had  paid  his  fare  within  tlie  meaning  of 
the  particular  bye-law,  Lord  Campbell,  C.  J.,  "  cautiously  abstaining 


(0  London  ami  lirit/htoti  R.  Co.  v.  Wat- 
*m,  L.  R.,  4  C.  P.  D.'  118  ;  48  L.  J.,  C.  P. 
316;  40  L.  T.  183;  27  W.  R.  614;  all". 
L.  R.,  3  C.  P.  D.  249. 

(M)  lb. 

\x)  lb.,  TKfr  Hmmwell,  L..T. 

(I/)  Bentham  v.  HmfU,  L.  R.,  3  Q.  H.  I). 
289;  47  L.  J.,  M.  P.  51;  31  L.  T.  753; 
26  W.  R.  314. 

{z)  Ihjson  V.  L.  d'  X.  Jr.  Ji.  Co.,  L.  R., 
7  Q.  B.  D.  32,  aud  supra. 

(a)  L.   R.,   5   g.   B.    D.,   at   461,  and 


siinra. 

{b)  Si-e  11  &  12  Vict.  c.  43,  s.  10. 

(c)  St'c  |)cr  Lindley,  J.,  in  iMfson  v.  L. 
d'N.  ;/'.  A'.  (V,  L.  R.,  7  Q.  B.  D.,  at 
p.  37. 

((/)  Si'ti  csiK'ciiilly  i>er  lx)nl  Coleridge, 
i\3.^  in  London  nnd  Brighton  R.  Co.  v. 
jrahon,  L.  R.,  3  C.  P.  D.  249. 

[r)  In  lAindvn  and  Briijhton  R.  Co.  v. 
Watson,  L.  R.,  4  C\  P.  D.,  at  p.  119. 

(/)  R.  V.  /Vt/v,  4  E.  ii  B.  598. 
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from  pronouncing  an  opinion  on  the  power  of  the  company  to  make 
rules  requiring  a  larger  fare  for  a  less  distance/'  There  is  no  doubt 
that  the  companies  have  power  to  require  such  a  fare  (g).  A  convic- 
tion upon  a  bye-law  properly  framed,  in  aid  of  such  a  requirement, 
of  a  person  fraudulently  infringing  it  would,  it  is  submitted,  be  good. 
The  passenger  at  any  rate  could  be  sued  for  the  higher  fare. 

In  Pocock'a  case,  a  passenger  took  at  Westbourne  Park  a 
return  ticket  to  West  Drayton  for  half-a-crown,  and  travelled  by  it, 
and  also  further  on  to  Paddington  on  the  return  journey  without  a 
new  ticket  or  fmihor  payment  At  Paddington  he  claimed  to  be 
exempted  from  the  further  payment  of  threepence^  the  single  fare 
from  Westbourne  Park  to  Paddington,  on  the  ground  that  as  the 
charge  for  a  return  ticket  from  Paddington  to  West  Drayton  was 
only  half-a-crown,  the  half-crown  which  he  had  already  paid  covered 
the  journey  from  Westbourne  Park  to  Paddington,  But  Huddle- 
ston,  B.,  and  Hawkins,  J.,  held  the  claim  for  exemption  to  be 
unsustainable  (h),  and  the  passenger  to  be  liable  to  an  action  for 
the  threepence.  Here  it  will  be  seen  that  the  corapan}'  having 
carried  the  passenger  the  journey  contracted  for,  the  passenger 
claimed  to  be  carried  further,  so  that  the  case  is  distinguishable  from 
R,  V,  Frere,  which  is  the  more  common  one  of  the  journey  contracted 
for  being  longer  and  cheaper  than  that  which  the  pa&senger  claims  to 
make.  But  it  is  submitted  that  in  such  a  case  the  passenger's  claim 
could  not  be  sustained  :  also  that  the  fare  recoverable  would  not  be 
the  reasonable  fare  for  the  shorter  distance  leB&  the  amount  already 
paid,  but  the  whole  fare  for  the  shorter  distance  without  any  such 
deduction ;  and  this  reasoning  would  apply  to  a  claim  to  alight 
without  further  payment  short  of  any  journey  contracted  for,  whether 
there  should  be  a  higher  fare  for  a  less  distance  or  not. 

The  failure  to  produce  a  ticket,  though  coupled  with  a  refusal  to 
pay  the  fare  from  the  st?ation  of  departure,  does  not  authorize  a 
company  to  remove  the  traveller  from  a  carriage  by  force.  This  was 
held  by  the  Court  of  Appeal  in  Buikr  v.  Marichester,  Sheffi^ekl  and 
Lincolnakive  H.  Co.  (i),  in  which  the  court  pronounced  no  opinion 
on  the  validit}'  of  the  *'  bad  "  bye-law^  No.  1  under  which  tlie  removal 
was  made,  but  pointed  out  that  it  did  not  expressly  authorize  the 
removal. 

It  has  been  held  in  Scotland  that  bye-law  No.  2  which  makes  it 
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by  travel  1  tug 

f;»ater  dlMtaiica 
h*n  coTitrtoted 
for. 


by  tru veiling 
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(f)  See  AUonu^'Omtral  v.  Bimiintjhatn 
and  Dtrhy  Junction  IL  Co.^  2  Rail,  Cjl 
124, 

(A)  Great  WfMeni  H  Co,  v.  Ptx^ick, 
41  L.  T.  415;  28  W.  B,  49. 

{%)  ButUr  V,  Maneheater,  ShrlJieht  and 
Limxiftshirfi  K,  Co.,  L,  It.  21  Q.  B.  D. 
207  ;  67  L.  J.,  Q.  B.  &U  ;  3e  W.  R.  720, 


C,A.|  revemng  MrtiiLsty,  J.,  and  apparently 
in  conflict  with  McCarthy  v.  Dublin, 
Wicklow  and  Wtx/oni  H,  Co.,  5  Ir.  C,  Lw 
244  Ex.  Ch.,  not  cited,  in  which  the  court 
went  60  for  as  tn  hold  that  a  piusengcr 
offering  to  j^iy  the  fare  mi^Jit  he  rejnoTtni, 
but  in  harmony  with  ChiiUfti  v.  LoncUm 
and  Or&ydan.  Ji;  Co.,  It  AL  &  W,  212 ; 
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penal  to  use  a  ticket  on  the  day  other  than  that  for  which  it  is  avail- 
able, applies  to  a  case  of  fraud  only  (j  ). 

The  companies  frequently  publish  particulars  of  convictions  for 
offences  against  bye-laws,  and  it  seems  that  the  publication  of  such 
particulars  is  not  actionable  as  libel,  if  the  particulars  be  tnie  (k). 

By  the  Railways  Clauses  Act,  1863  (l\  the  companies  may  make 
bye-laws  for  regulating  their  steam  vessels,  and  by  the  Explosives 
Act,  1875  (38  Vict.  c.  17  (sect.  33),  post,  vol.  XL),  railway  companies 
over  whose  railway  explosive  substances  are  carried  are  bound  to 
make  regulations  for  the  conveyance  of  it. 


17.  Trt»pa$9$$, 
Orimu,and 
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17.  Trespasses,  Crimes,  and  Penalties. 

Any  person  wilfully  obstructing  any  person  setting  out  the  line  of 
railway,  or  pulling  up  stakes  or  marks  showing  the  line,  is  liable  to  a 
penalty  of  51. :  (Railways  Clauses  Act,  1845,  s.  24.) 

Any  officer  or  agent  of  a  i-ailway  company,  or  any  special  constable 
duly  appointed,  and  all  such  persons  as  they  may  call  to  their 
assistance,  may  seize  and  detain  any  engine-driver,  servant,  or  other 
person  employed  in  conducting  traffic,  or  in  repairing  works,  who 
is  found  drunk  while  so  employed,  or  who  conimits  any  offence 
against  bye-laws,  or  wilfully,  or  negligently  does  or  omits  to  do 
any  act  whereby  danger  is  caused  or  trains  obstructed :  the  offender 
may  be  conveyed  forthwith  before  some  justice  of  the  peace  for  the 
place  within  which  the  offence  was  committed  {m),  without  warrant; 
and,  when  convicted,  is  liable  to  two  months'  imprisonment  or  to 
pay  a  fine  of  lOL,  or  may  be  committed  to  quarter  sessions,  and, 
on  conviction,  be  imprisoned  for  any  term  not  exceeding  two 
years:  (5  &  6  Vict.  c.  55,  s.  17  (n).) 

The  provisions  seem  to  apply  to  servants  of  the  company  only. 

The  Criminal  Law  Consolidation  Acts  of  18C1  contain  various 
provisions  (o)  relating  to  the  obstructions  of  engines,  &c.,  and  having 
general  application,  whether  the  railway  be  open  for  traffic  or  not  (p). 

Thus,  by  24  &  25  Vict.  c.  97,  s.  36,  whoevei-,  by  any  unlawful  act, 
&c.,  obstructs  any  engine  or  carriage,  is  guilty  of  a  misdemeaTior. 

Under  this  section,  there  need  not  be  a  physical  obstruction.  A 
person  may  be  convicted  as  "obstructing"  for  unlawfully  altering 


also  not  cited.  See  the  cnse  criticised  in 
the  Solicitor's  Jounial  for  Nov.  17th,  1888. 
As  to  apprehension  in  case  of  fratid,  see 
s.  104  of  the  Act  of  1845,  p.  519,  post. 

(j)  Thorn  V.  Caledonian  R,  Co.,  14 
Sess.  Ca.,  4th  scries,  5. 

(Jc)  Alexander  v.  North  Eastern  H.  Co., 
34  L.  J.,  Q.  B.  162;  Biggs  v.  Great 
Eastern  R.  Co.,  16  W.  R.  908;  Gtmnnie 
v.  SotUh  Eastern  R.  Co.,  Q.  B.  Gnildhall, 
July,  1868  (250/.  damages  recovered). 


(/)  26  &  27  Vict.  c.  92,  s.  32. 

(?n)  If  the  offence  is  committed  in  Scot- 
land, see  5  &  6  Vict.  c.  55,  s.  18,  vol.  II. 

(7i)  Parties  charged  with  offences  under 
5  &  6  Vict.  c.  66,  s.  17,  may  also  be  tried 
at  the  sessions.  See  6  &  6  Vict.  c.  56,  s.  2, 
post,  vol.  II. 

(o)  See  these  provisions  at  length  in 
vol.  II. 

(p)  See  R.  V.  Bradford,  29  L.  J.,  M.  C. 
171. 
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SECT,  17— TRESPASSES,  CRIMES,   AJTD  PENALTIES. 

signals,  aiid  thereby  nearly  stopping  a  tmin  (q),  or  for  imitating  the 
action  uf  inspectors  of  the  line,  and  thereby  diminishing  its  speed  (r). 
By  24-  &  2o  Vict.  c.  100,  s.  :i4,  whoever,  by  any  nnlawffil  act,  or  by 
a  wilful  omission  or  neglect,  endangers  the  safety  of  any  person 
conveyed  or  being  in  or  upon  a  railway,  or  fihall  aid  or  assist  therein, 
is  gnilty  of  a  misdeni&inoi',  a?id,  being  convicted,  in  liable  to  similar 
puni.^hment  (s\  Any  unlawful  act  which  a  person  does,  the  natural 
consequence  of  which  is  to  endanger  the  safety  of  persons  conveyed 
on  the  railway,  is  an  ottence  within  this  section.  Therefore,  whore 
two  boys  were  playing  with  a  cart  belonging  to  a  railway  company 
anil  standing  near  the  line,  upon  which  the  cart  eventually  ran  down 
by  its  own  impetu'%,  and^  aft^r  clearing  a  hedge  and  ditch,  rested  so 
close  to  the  rails  as  to  obstmct  carriages  passing  thereon,  it  was  ruled 
by  Pigott,  B.,  that  if  the  jury  thought  the  obstruction  was  the  natural 
consef[uence  of  starting  the  cart,  the  prisoners  ought  to  be  found 
guilty,  inasmuch  as  starting  the  cart  wa«  a  trespass  {(), 

By  24  &  25  Vict.  c.  97,  8.  :^i>,  whosoever  "  unlawfully  and  mali- 
ciously **  (1)  puts  or  throws  on  any  railway  any  wood,  stone,  or  other 
thing,  or  (2)  displaces  any  rail,  sleeper,  &c.,  or  (H)  moves  any  points 
or  other  machinery,  or  (4)  shows  or  removes  any  signal  or  lights  or 
(5)  does  any  other  thing,  wiih  rnfetit  to  obstruct  or  destroy  any 
engine  or  carriage  using  the  railway,  is  guilty  of  felony,  and,  being 
convicted,  is  liable  to  be  kept  in  penal  servitude  for  life,  or  for  not 
less  than  [tive  (a)]  years,  or  to  be  imprisoned  for  not  more  than  two 
years,  with  or  without  hard  labour,  and,  if  a  male  under  sixteen,  with 
or  without  whipping. 

Moreover,  by  24  &  25  Vict  c.  100,  s.  32,  whosoever  does  any  of 
the  acts  lastly  mentioned,  "with  intent  to  endanger  the  safety  of  any 
person  travelling  or  being  upon  such  railway,**  is  gnilty  of  felony,  and 
liable  to  similar  punishment  (ic). 

And,  by  sect.  33  of  the  same  Act,  whosoever  unlawfuUy  and  mali- 
cionsly  throws,  or  causes  to  fall  or  strike,  against  any  engine  or 
carriage,  any  wood,  stone,  or  other  thing,  with  intent  to  injure  or 
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(q)  R  V,  nmyiru,  L  R.,  1  r.  c.  r.  25a ; 

10  Cux^  574.  The  prisouor,  who  waa 
dniuk,  chfliigijd  tbc  signalh  from  "nil 
clrftr"  to  **(lniigiQr"  lUid  ^'cAution.*' 

(r)  iL  V.  Haniff,  h.  R.,  1  tt.  C  \i.  27^  ; 
10  Cox,  (i5(J. 

(jt)  Wliore  a  man  iiteaded  goilty  to  im 
indictment  under  tJje  above  section  (84), 
Mid  the  Court  of  Quarter  Sosaion!^  stated  a 
Gtse  for  the  Court  of  Cnmiaiil  Appcml 
M  to  wlietbi^r  bu  ouglit  not  to  huvo  hefm 
indicted  for  felony  under  »^'i.  3S,  the  caac 
was  rejected.  U,  v.  Clark^  8tJ  L.  J.,  M.  C. 
Itf. 

(0  R.  V.  Mmtujkan,  11  Cox,  e08.     Am 


to  the  mc*auiiig  of  **wrilfnl"  niidtT  tln3 
repealed  ennctmcut,  3  &  4  Vict  c.  97, 
h.  15,  thiui  which  tUc  pixsent  ouactmcnt  ih 
more  extensive,  ico  /f*  x*  Unlroyd^  %  M.  k 

R.  '.\m. 

\u)  27  iL  *i8  Vict.  11.  J7.  ».  2. 

(x)  24  &  26  Vict.  c.  1(K>,  «.  32.  Thia 
claiiao  and  24  k  25  Vict.  l\  07 *  «u  35,  art* 
Uketi  from  14  &  15  Vict.  c.  19.  j«.  6  (which 
waa  rej^ealed  by  24  k  25  Vict,  c  95),  Ami 
**  tiiiluwfiilly  "  sulwfitituted  for  **  wilfully/* 
As  to  **hnm  lalxiur*'  and  **whip[iing/'8<?e 
sticts.  74  and  75*  Thitt  act  doen  not  extend 
to  Scotland ;  ace  aect.  78. 
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17.  TreqMwei, 
CHmaand 
P9naUit$ 


8iunmu7  trUl 
of  "  jronng 


Whipping  of  boy 
under  s.  11  of 
Act  of  1879. 


Setting  fire  to 
railway  station. 


li\Jtirlea  to 
bridgeii  and 
viaduciB. 


endanger  the  safety  of  any  person  being  in  or  upon  such  engine,  &c, 
is  guilty  of  felony t  and,  being  convicted,  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  [five  (j/)]  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour  {z). 

By  sub-sects.  11  and  49,  and  sched.  I.  of  the  Summary  Jurisdiction 
Act,  1879,  42  &  43  Vict.  c.  49,  a  "  young  person,"  i.e.,  "  a  person 
who  in  the  opinion  of  the  Court  before  whom  he  is  brought  is  of  the 
age  of  twelve  years  and  under  the  age  of  sixteen  years,"  is,  where 
charged  before  a  Court  of  Summary  Jurisdiction  with  any  of  the 
offences  mentioned  in  24  &  25  Vict.  c.  97,  s.  35,  24  &  25  Vict.  c.  100, 
8.  32,  or  24  &  25  Vict.  c.  100,  s.  33,  above  set  forth,  triable  by  that 
Court  if  the  young  person  consent  to  be  dealt  with  summarily,  and  if 
the  Court  think  it  expedient  so  to  deal  with  him.  On  conviction, 
the  punishment  may  be  fine  or  imprisonment,  with  or  without  hard 
labour,  for  not  more  than  three  months. 

"  And  if  the  young  person  is  a  male,  and  in  the  opinion  of  the 
Court  under  the  age  of  fourteen  years,  the  Court,  if  they  think  it 
expedient  so  to  do,  may,  either  in  substitution  for  or  in  addition  to 
any  other  punishment  under  this  Act,  adjudge  such  young  person  to 
be,  as  soon  as  practicable^  privately  whipped  with  not  more  than 
twelve  strokes  of  a  birch  rod  by  a  constable,  in  the  presence  of  an 
inspector  or  other  officer  of  police  of  higher  rank  than  a  constable  ; 
and  also  in  the  presence,  if  he  desires  to  be  present,  of  the  parent  or 
guardian  of  such  young  person.'' 

Whosoever  unlawfully  and  maliciously  sets  fire  to  any  station, 
warehouse,  or  other  building  belonging  or  appertaining  to  any  railway 
is  guilty  of  felony^  and,  being  convicted,  liable  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  [five  (j/)]  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and,  if  a  male  under  sixteen,  with  whipping  (a). 

And  whosoever  unlawfully  and  maliciously  in  anywise  destroys  any 
bridge,  viaduct  or  aqueduct,  over  or  under  which  any  railway  passes, 
or  does  any  injury  with  intent,  and  so  as  thereby  to  render  such 
bridge,  &c.,  or  the  railway  passing  over  or  under  it  dangerous  or  im- 
passable, is  guilty  of  felony,  and,  being  convicted,  liable  to  similar 
punishment  (6). 


(y)  27  &  28  Virt.  f.  47,  ».  2. 

{z)  24  &  25  Vict.  c.  100,  8.  33.  If  the 
offender  be  tried  at  assizes,  the  judge  has 
no  jurisdiction  to  order  a  whipping.  It  is 
remarkable  that  this  section,  which  pro- 
vides for  the  punisliment  of  an  offence  which 
boys  are  probably  more  likely  to  commit 
than  anybody  else,  and  for  whom  whipping 
would  perhaps  be  the  most  suitable  punish- 


ment, does  not  authorise  whipjiing,  like  the 
preceding  section.  And  it  is  still  more 
remarkable  that  tlie  minor  offences  under 
24  k  25  Vict.  c.lOO,  s.  84,  and  24  k  25  Vict, 
c.  97,  8.  36,  should  have  been  omitted  from 
sect.  13^of  the  Act  of  1871. 

(a)  24  k  25  Vict.  c.  97,  s.  4  ;  sexits.  11 
and  12  apply  to  injuries  by  rioters. 

{h)  Id.  s.  33. 
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It  is  also  enacted,  that  if  any  person  obstruct  any  officer  of  any 
railway  company  in  the  execution  of  his  duty  upon  any  railway 
premises;  or  if  any  person  wiUuIly  trespass  (f )  upon  any  railway 
premises  and  refuse  to  quit  the  same  upon  request  to  him  made  by 
any  officer  of  the  company,  he  may  be  seized  and  detained  by  any 
sucli  officer  or  any  person  whom  he  may  call  to  his  assistance,  until 
he  can  be  conveniently  taken  before  some  justice  of  the  peace  for  the 
county  or  jjlace  wherein  siicli  ufteiice  w^as  committed,  wliu  may  inflict 
a  fine  of  5/.  on  the  offender,  and,  in  default  of  payment,  imprison  him 
for  two  months,  if  the  fine  be  not  in  the  meantime  paid.  Proceedings 
cannot  be  quashed  for  want  of  form, or  be  removed  by  crrflorariid). 
In  Ftndi/er  v.  Skadintiu  (r.'),  a  railway  company  admitted  about  foily 
cab-drivers  to  premises  adjoining  their  station,  upon  a  weekly  pay- 
ment, there  being  room  for  fifteen  cabs  at  one  time*  It  was  held  that 
a  cabman  who  claimed  the  right  to  keep  his  cab  on  the  premises 
without  payment  and  refused  to  move  it  therefrom,  was  a  "  wilful 
trespasser*'  within  the  meaning  of  3  k>  4  Vict,  c.  97,  s*  17.  The 
above  applies  to  wiUul  trespass^  With  respect  to  trespassers  of  a 
more  innocent  character,  it  is  enacted  that  if  any  person  pass  upon  a 
railway  (except  at  an  authorized  crossing),  after  haviug  once  received 
warning  by  the  company  not  to  pass  thereoo,  forfeits  Ms.  for  every 
sufh  art  once  ( /' ). 

And  the  Companies  Clauses  Consolidation  Act  enacts,  that  any 
officer  or  agent  of  t!ie  company^  and  all  persons  called  by  bini  to  his 
assistance,  may  seize  and  detain  any  person  who  shall  have  committed 
any  offiance  against  the  provisions  of  that  or  the  special  Act,  or  any 
Act  incorporated  therewith,  and  whose  home  and  residence  shall  be 
unknown  to  such  officer  or  agent,  and  convey  him,  with  all  convenient 
despatch,  before  some  justice  ;  and  such  justice  must  proceed >  with 
all  convenient  despatch,  to  the  hearing  and  determining  of  the  com- 
plaint against  such  offender  (<7). 

By  sect.  103  of  the  Railways  Clauses  Consolidation  Act,  1845,  auy 
l^i-son  travelling,  or  attempting  to  travel,  without  having  paid  his 
fare  (/t),  and  irith  inient  to  avoid  imyittenf,  or  knowingly  and 
wilfully  proceeding  an  a<lditional  distance,  witli  intent  to  avoid  pay- 
ment of  the  additional  fare,  or  knowingly  and  wilfull}^  fading  to  quit 
the  carriage  on  arriving  at  the  point  to  which  he  has  paid  his  f^ire, 
is  babk^  to  a  penalty  *A  not  more  than  fuity  sliillings,  and  by 
sect.  104  of  the  same  Act,  such  a  person  may  be  apprehended  and 


01«tnirtitig 


TruAjimAsing  uri 
rajtwjiy. 


Tii<>i|iin».t  After 


Tmrifik-nt 


fiire,  itc, 

aC.  Act.«*lD;s. 


(c>  See  Mantling  w   JCast^Ui    Counlirs 

(rf)  »  &  4  Vict,  c,  97,  w,  10^  17. 
{€)  L.  K,  8  Q,  B.  65;  42  L.  J,»  M,  C.  d. 
(/)  Regulation  of  liailwayH  Act>sd'  \Mn 
and  1871,   31   &  32  Vi.t.   c,    US*,  h.  2-1, 


31  k  »5  Vkt  i'  7S,  6.  14,  ifmi,  vol.  IL 
(^)  9  &  S>  Vict.  t^.  10»  H.  liitf ;  and  aee 

dw  8  A  9  Vict,  c.  W,  »,  Uii. 
(A)  Sec  /f.  T.  Frn-r,  i  ¥^  k  n,  598,  imd 

|iv  514,  nnte. 
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^lJ^*^^'^*    detained.    The  transferee  of  a  non-transferable  return  ticket,  which 

VrtMetawa  ^ 

Pi*oi*^       has  been  partly  used  by  the  transferor,  is  amenable  to  sect.  108  (*), 
and  so  is  a  passenger  travelling  by  a  higher  class  carriage  than  that 
to  which  his  ticket  entitles  him  (k), 
Jf^w™*"**  The  maximum  penalty  of  forty  shillings  for  an  offence  of  which 

fraud  is  the  essence,  and  which  at  any  rate  in  case  of  repetition 
might  perhaps  more  aptly  be  punished  by  imprisonment,  is  rather  a 
small  one.  It  is  perhaps  for  this  reason  that  the  companies  have 
endeavoured  to  supplement  the  statute  by  a  bye-law,  but  as  we  have 
seen,  without  success. 
SSSSf under  ^^®  rccovcry  of  penalties  under  the  Railways  Clauses  Act,  1845, 
KKjEyi^cuiuK*  y  Yict.  c.  20.  is  dealt  with  by  sub-sects.  140—160  of  that  Act,  which 
sections  have  been  incorporated  in  subsequent  railway  Acts  {t),  bat 
have  been  to  some  extent  repealed  by  the  Summary  Jurisdiction 
Act,  1884,  for  the  purpose  of  bringing  them  into  harmony  with  the 
Summary  Jurisdiction  Acts  of  1848,  1879,  and  1884.  For  the  exact 
extent  of  this  repeal  reference  must  be  made  to  Volume  II.  It 
may  be  here  stated  that  the  effect  of  the  unrepealed  sections  and 
those  parts  of  the  Summary  Jurisdiction  Acts  which  replace  the 
repealed  sections,  is  that — 

The  particulars  of  the  offence  must  be  published  for  a  penalty  to 

be  recoverable  (R.  C.  Act,  1845,  s.  143). 
The  penalties  are  recoverable  before  two  justices  of  the   peace 

(R.  C.  Act,  184."),  ss.  3, 140). 

.They  must  be  sued  for  within  six  months  (S.  J.  Act,  1848,  a  11). 

A  conviction  cannot  be  removed  by  certioiuH  (R.  C.  Act,  s.  156). 

A  conviction  may  be  appealed  against  to  (quarter  sessions  (m)  (R  C. 

Act,  s.  157)  at  the  next  practicable  court  after  notice  of  appeal 

and  recognizance  by  the  appellant  (S.  J.  Act,  1879,  s.  31:  S.  J. 

Act,  1884,  s.  G). 

DiBtresawar  It  was  held  iu  liiy,  v.  Pugety  that  the  penalty  imposed  by  sect.  103 

It.  V.  Pagtt.         of  the  Railways  Clauses  Act,  184.'),  for  evasion  of  fare  was  not  subject 

to  the  procedure  for  the  recovery  of  civil  debts  under  sect.  35  of  the 

Summary  Jurisdiction  Act,  1 879  (whereby  a  penalty  Ciin  be  enforced 

by  imprisonment  only  in  case  of  ability  to  pay  it),  but  to  the  pro- 

(0  [AtntiJoii  V.  J/oW'Ih,  L.  K..  4  Q.  IJ.  *'a   n'feience   in   any   act  of  Parliament 

1).  337;  48  L.  J.,  M.  C\  113  ;  4u  L.  T.  880;  or    docnment    repealed  "    by    that    act, 

27  AV.  H.  657.  "whetluT  incoi-poniting  or  applying  siich 

{k}  GilUnyham  v.  Walker,  44  L.  T.  715  ;  enactment  or  otherwise,  ahaU  be  construed 

29  W.  R.  896.  to  refer  to  the  convsj>onding  enactment  in 

(I)  See  e.    g.  Act  of  1868,  s.   40  ;  Agt  the  Summary  Jurisdiction  Acts,  and  so  far 

of  1871,   s.    16.      The  penal    clauses    of  as  there  is  no  such  corresponding  enact- 

tho  Railways  Clauses  Act  have  also  been  ment  shall  Ik?  reix«4iled. " 

adapted  into  acts  of  a  general  character,  {m)  Or  there  may  Ikj  an  api>eal  by  case 

e.  g.,  the  Waterworks  Clauses  Act,  1847,  to  the  High  Court  under  20  &  21  Vict. 

10   Vict   c.  17,    by  s.    85.     By  s.    4  of  c.  43,  as  amended  by  s.  33  of  the  Summary 

the    Summary    Jurisilictiou    Act,     1884,  Jurisdiction  Act,  1879. 
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ceduro  under  sect.  145  and  other  .sectiooB  of  the  Railways  Clauses 
Act,  whereby  a  penalty  could  be  enforced  by  imprisonment  iu  any 
case,  and  a  rule  issued  to  a  ma^i^strate  who  was  willing  to  make  an 
order  upon  the  defendant,  in  default  of  appearance,  for  payment  of 
money  only,  to  hear  and  convict  (/i).  This  case  was  decided  in  1881, 
sinc«L'  which  date  the  Summary  Jurisdiction  Act,  1884,  has  repealed 
part  of  the  enactments  upon  which  the  judgment  proceeded.  The 
reasuning  of  the  judgment  appeal's,  however,  to  be  equally  applicable 
to  tlie  present  law,  though  it  mu8t  be  considered  doubtful  how  far  its 
principle  would  be  followed.  At  any  rate  the  issue  of  a  warrant  to 
apprehend  a  defendant  in  default  of  appearance  i^  a  matter  of  dis- 
cretion for  the  justices  under  sect.  13  of  the  Summary  Jurisdiction 
Act,  1848, 

The  forgery  of  a  railway  pass  is  an  offence  at  common  law%  but  the 
mere  uttering  it  is  no  oflence,  unless  some  fmud  was  actually  perpe* 
trated  (o).  And  if  a  person  by  false  pretence  obtain  a  railway  ticket 
from  the  company,  which  enables  him  to  travel  on  the  railway,  this 
is  an  offence  within  24  «Sf  25  Vict  c.  90,  s.  88,  for  which  an  indictment 
for  obtaining  a  chattel  by  false  pretences  will  lie{^/). 

If  a  railway  ticket  be  traudulently  taken  it  is  felony,  although  the 
ticket  would  have  been  delivered  up  at  the  end  of  the  journey  (q), 

A  raUway  platform  is  a  place  of  public  report  within  the  Vagrant 
Act  (r),  and  so  is  a  railway  carriage  upon  its  journey  (a),  so  that 
persons  playing  or  betting  by  way  of  wagering  or  gaming  '*  therein 
with  any  table,  coin,  card,"  kc,  may  be  punished  as  rogues  and 
vagabonds  under  that  Act  and  the  Vagrant  Act  Amendment  Act, 
1873,a6&37  Vict  c.  38(0. 


in)  JU^j.  V.  Pa(fd,  h.  }L,  8  Q.  B.  D.  151 ; 
51  L.  3.,  U,  C.  » ;  45  L.  T.  7»4 ;  30  W.  K. 

saa. 

io)  It  V.  BmiU,  2a  kK,  604. 

{}*)  /?.  V.  Bmdfm,  2  a  &  K.  017;  1ft 
L.  .t,  M.  C.  67;  8  Cox.  Cr.  Cas.  676  ;  a 
Jiir.  1034.  TliiK  case  tirose  on  7  ji*  8  Geo.  4, 
c  29,  8.  53. 


(g)  n.  T.  BflMtom,  5  Cox»  Ct%  Cos.  156. 

{r}  IMvk,  €aB parte,  '20  L.  X,  M.  C.  178. 

(«)  This  seems  easential ;  see  Frestttme^ 
expart€,  25  L.  J.,  M.  C.  12L 

{i)  LatyrrLsk  v,  Arclter,  L.  11,,  10  Q,  B» 
0.  44  ;  52  L.  J.,  M.  C,  47;  47  L.  T.  648 ; 
31  W.  R*  183  J  47  J,  P.  2&5;  15  Cox.  C.  C. 
194. 
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CHAPTER   XIII. 

ARBITRATION   BETWEEN   RAILWAY  COMPANIES. 


SSwrirtliSi-  ^  iinpoi-tant  Act  of  Parliament  was  passed  in  1859,  for  the  better 
ticn  Act,  1859.  providing  for  the  settlement  by  arbitration  of  matters  in  which 
railway  companies  in  the  United  Kingdom  are  mutually  interested. 
It  is  called  "The  Railway  Companies  Arbitration  Act,  1859." 
By  that  Act  (22  &  23  Vict.  c.  59),  any  two  or  more  railway  com- 
panies may  from  time  to  time  by  writing  under  seal  agree  to  refer, 
and  may  refer  to  arbitration,  any  existing  or  future  differences, 
questions,  or  other  matters  whatsoever  in  which  they  are  mutually 
interested,  and  which  they  might  lawfully  settle  or  dispose  of  by 
agreement  between  themselves,  and  may  delegate  to  the  persons 
to  whom  the  reference  is  made  any  power  to  determine  the  terms  of 
any  contract  to  be  made  between  the  companies,  which  the  directors 
might  lawfully  delegate  to  any  committee  of  themselves  respectively : 
(Sect  2).  The  companies  jointly,  but  not  otherwise,  from  time  to 
time  by  writing  under  their  common  seals  may  add  to,  alter  or  revoke 
any  agreement  of  reference,  or  any  of  the  terms,  izc,  thereof :  (Sect.  3). 
man^^M-wtiitoni  ^^^^  references  are  declared  to  be  binding:  (Sect.  4).  Where  the 
as  conipaniw.  companies  agree,  tlic  reference  is  made  to  a  single  arbitrator 
(sect.  5) ;  otherwise,  where  there  are  two  companies,  the  reference 
must  be  to  two  arbitrators,  and  wlierc  there  are  three  or  more  com- 
panies, to  as  many  arbitrators  as  there  are  companies :  (Sect.  6). 
When  there  are  two  or  more  arbitrators,  ciich  company  must  by 
writing  under  their  common  seal  appoint  one,  and  give  notice  to  the 
other  companies  (sect.  7) ;  and  if  they  fail  to  appoint  an  arbitrator 
within  fourteen  days,  the  Board  of  Trade  may  appoint  one  :  (Sect.  8). 
The  Act  then  provides  for  the  appointment  of  arbitrators  by  companies, 
and  for  the  supply  of  vacancies  by  the  Board  of  Trade,  and  declares 
the  appointment  of  an  arbitrator  not  to  be  revocable  :  (Sects.  9 — 11). 
Umpire.  Provisiou  is  then  made  for  the  appointment  of  an  umpire,  and  for  the 

supply  of  any  vacancy  caused  by  his  death,  &c.  (sects.  12 — IG)  ;  and 
it  is  enacted  that  where  there  are  two  or  more  arbitrators,  if  they  do 
not,  within  such  a  time  as  the  companies  agree  on,  or  failing  such 
agreement  within  thirty  days  after  the  reference,  agi-ee  on  their  award, 
the  matters  shall  stand  referred  to  the  umpire  :  (Sect.  17).    Power  is 
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Utist*'rnf  juris- 
Miction  uf  U'uurt. 


ffiven  to  the  arbitratoi-n  and  umpire  to  call  for  books  and  documents,  Pnwent  of 
and  to  administer  an  oath  to  witnesses:  (Sect  18).  Unless  otherwise 
agreetl  hj  the  companies,  the  arbitrators  may  proceed  as  tliey  think 
fit,  and  even  in  the  absence  of  the  other  companies,  after  notice : 
(Sects.  19;  20).  Several  awards  may  be  made,  and  if  made  in  due 
time  will  bind  all  parties  :  (Sects.  21,  22).  Power  is  given  to  the 
umpire  to  extend  the  period  for  making  his  award  (sect.  23) ;  and  it 
is  provided  that  no  award  shall  he  set  aside  for  irregularity  or  infor- 
mality, but  the  award  is  to  be  binding  on  the  parties,  and  full  eftect 
given  to  it  by  tlie  Superior  Cotnts  :  (Sects.  24 — 2S). 

The  jurisdiction  of  the  Court  is  not  necessarily  and  entirely  ousted 
by  an  agreenient  to  refer  under  the  Act  By  an  agreement,  afterwanls 
contiruied  by  special  Act,  the  plaintiff  company  agreed  to  construct  a 
line,  and  the  defendant  company  agi'eed  to  work  the  line  and  develop 
l>oth  local  and  through  traffic  thereon,  and  to  carry  over  it  certain 
specified  traffic,  All  differences  under  the  agreement  were  to  be 
deteiinined  by  a  standing  arbitrator,  to  be  named  by  the  companies 
in  the  January  in  each  year,  or,  they  faihng,  by  the  Boaid  of  Tnide* 
in  the  Februaiy  of  each  year.  All  Acts  for  the  time  being  in  force 
as  to  railway  arbitrations  were  incorporated  in  the  agreement. 
Differences  arose  by  reason  of  the  defendant  company  carrying  over 
the  line  (as  was  alleged)  a  large  portion  of  traffic  which  ought  to 
have  passed  over  the  plaintiffs  line,  by  other  lines  belonging  to  the 
defendant  company,  But  the  standing  arbitrator  not  Iia\dng  been 
appoijituJ,  it  wais  held  that  the  Court  had  jurisdiction  to  interfere  by 
injunction  (a). 

And  Lord  Selborne  observed : — 

*'  With  respect  to  the  point  about  the  arbitration,  th©  burthen  of  excluding 
the  jurisdiction  of  the  Conrta  rests  upon  the  defencionts*  Tliere  are  authorities 
undoubtedly  which  show  that  an  arbitration  clause  may  exchide  the  jurisdic- 
tion ;  1  am  far  from  aaying  that  it  might  not  be  argued  on  thia  clause,  conhrmed 
aft  it  is  by  an  act  of  Parlinmcnt  {?>),  tlint  it  i^^oidd  exclude  the  jiuisdiction  ;  btit 
I  am  not  called  upon  to  give  a  judicial  opinion  on  that  point,  becaniie  the  facta 
do  not  raise  it.** 

But  either  company  may  call  upon  the  other  to  proceed  to  arbitra- 
tion under  the  agreement,  and  the  Court  will  leave  the  matter  to  be 
decided  by  arbitration,  and,  it  would  Beem,  even  compel  a  referenc*> 
in  a  ciise  appearing  to  be  more  suitable  for  reference  (f).     Where 


{a)  fVoherhampton  and  Wni^dl  ii. 
Co,  V,  L.  d'  y.  n\  i?.  Co.,  L.  K.,  16  Vai 
433,  per  [^ord  Sclbt-rnc  for  the  M.  R.  Sec 
aliso  Mid  WokJt  U.  Co.  V.  Cambrian  /?. 
Co,  21  L.  T.  16,  wUf^re  three  railway  coiii- 
piuiieH  were  etiiitled  by  a  special  net  to  the 
joint  mo  of  a  statiorii  and  hug  of  them  waH 
flllegfd  to  list!  the  stJition  unfairly.  A  hill 
to  compel  iiser  of  tliv  stAtioD  in  accordance 


with  the  act  was  demurred  to  on  the  ground 
that  a  joint  committ**e  of  the  three  com- 
panies WflB  the  proper  trihunal  to  apply  to, 
but  the  deinuiTei  was  overruled. 

(fe)  See  Caledonian  IL  Co,  v.  Ortmoek 
and  fy^ctnyM  Bay  R,  Co.»  infra. 

(c)  fFat/orrl  awi  Rickmnnstt^jih  R.  Co. 
V,  L.  A  N.  IV.  n.  Co.,  L.  K.,  8  E(i.  231 ; 
17  W.  R.  811, 
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Arbitration 

between  Railway 

Companiee, 


Agreement 
coDflnedby 
vtatote  ousts 
jnrlsdictlon. 


Costs. 


Railway  and 
Ganal  Com- 
mission. 


there  was  an  agreement  between  two  companies  for  mutual  running 
powers,  which  agreement  stipulated  that  differences  under  it  should 
be  "  settled  by  arbitration,  as  provided  by  the  Railway  Companies 
Arbitration  Act,  18G9,"and  one  of  the  companies  disregarded  a  notice 
from  the  other  determining  the  agreement,  and  continued  running 
their  trains,  Malins,  V.-C,  dismissed  a  bill  for  an  injunction,  observing 
that  the  26th  section  of  the  Act  imposed  a  positive  duty  on  the  Court 
to  give  effect  to  the  arbitration  clauses  (rf). 

And  if  the  agreement  to  refer  is  so  expressly  confirmed  by  a  special 
Act  as  to  become  a  part  of  it,  the  agieement  to  refer  is  then  a 
statutory  obligation,  and  the  jurisdiction  of  the  Courts  is  clearly 
ousted.  This  was  held  by  the  House  of  Lords  in  Caledonian  IL  Co. 
v.  Gh'eenock  and  Wemyss  Bay  R  Co.  (e). 

Except  where  it  is  otherwise  agreed,  costs  are  to  be  in  the  discretion 
of  the  arbitrator,  and  if  the  award  does  not  otherwise  determine,  the 
costs  of  the  arbitration  and  award  are  to  be  borne  by  the  companies 
in  equal  shares,  and  in  other  respects  the  companies  are  to  bear  their 
own  costs :  (Sects.  27,  28).  Lastly,  provision  is  made  for  making 
the  submission  a  rule  of  Court,  and  power  is  given  to  the  Court  to 
remit  the  matter  to  the  arbitrator :  (Sect  29). 

Differences  between  railway  companies,  if  required  or  authorized 
by  statute,  or  by  agreement  confirmed  by  statute  (/)  to  be  referred 
to  arbitration,  must,  at  the  instance  of  any  company  party  to  the 
difference,  be  referred  to  the  Railway  and  Canal  Traffic  Commission 
for  decision  in  lieu  of  being  referred  to  arbitration,  but  the  consent  of 
the  Commissioners  must  first  be  obtained  (g).  If  it  should  happen 
that  the  Board  of  Trade  have  been  designated  arbitrators  by  statute, 
the  Board  may,  if  they  think  fit,  appoint  the  Railway  Commissioners 
to  act  in  their  stead  (h). 


(d)  TJancUy  Baihcay  and  Dock  Co.  v. 
L.  dt  N.  W.  R.  Co.,  20  W.  K.  898. 

(c)  L.  K.,  2  So.  App.  347,  per  Lords 
Cainis,  Chelmsford,  liiitherley  and  Sel- 
borne. 

(/)  Railway  and  Canal  Tnilfic  Act,  1888, 
61  k  52  Vict.  c.  25,  h.  15,  gettiu;^  rid  of 
the  effect  of  1U(J.  v.  Mldlaiui  R.  Co.y  L.  K., 
19  Q.  B.  D.  640.  The  decision  of  the 
Court  of  Api)eal  in  O.  W.  R.  Co.  v.  Water- 
ford  and  Liimricl'  H.  Co.,  L.  K.,  17  Ch.  D. 
493,  that  an  aj^eenient  providing  for  ar- 


bitration under  the  act  of  1859,  made 
under  a  special  act  which  made  no  pro- 
vision for  arbitration  at  all,  did  not  come 
within  the  section,  seems  to  be  still  law. 
See  also  Haksinccn  R.  Co.  v.  O.  fF.  R. 
and  Mid.  R.  Con.,  4  R.  &  C.  T.  C.  224,  in 
which  a  reference  was  also  held  not  to  be 
within  the  section. 

{g)  Regulation  of  Railways  Act,  1873, 
3tJ  &  37  Vict.  c.  48,  s.  9,  voL  II. 

(h)  IJoard  of  Trade  Arbitration  Act,  1874, 
37  &  38  Vict.  c.  40,  s.  6,  vol  II. 


(     525     ) 
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1.  Rwnmng  Pmvers, 

Running  powers  over  the  line  of  any  otter  railway  company  may 
be  contracted  for  by  any  railway  company.  It  is  enacted  by  s.  87  of 
the  Railways  Clausas  Act,  1845,  8  Vict  c.  20,  that  "It  shall  be  lawful 
for"  a  company  to  enter  into  a  contract  with  any  other  company  *' being 
the  owners  or  lessees  or  in  possession  of  any  other  railway  "  for  the 
passage  over  the  railway  of  any  engines  or  carriages  of  any  other 
company  upon  the  payment  of  such  tolls  iis  may  be  mutually  agreed 
upon,  and  for  that  pnrpase  to  contract  for  appoi*tionment  of  tolls ; 
the  88th  section  providing  tliat  no  such  contract  shall  affect  any 
person  or  company  not  party  thereto. 

The  extent  of  the  authority  conferred  by  the  87th  section  has  been 
already  considered  (ante,  p.  5G). 

The  section  is  permissive  only,  and  is  frequently  supplemented  by 
special  acts  giving  compulsory  running  powei*s.  Differences  arising 
under  these  special  acts  have  been  referred  to  the  Railway  Commis- 
sioners in  the  cases  mentioned  in  the  notes  below%  the  questions 
involved  relating  to  the  amount  of  remuneration  to  be  paid  (a),  the 
apportionment  of  receipts  {h\  the  conditions  of  exercise  of  the 
powers  (c),  the  powers  of  a  tramway  company  to  use  horse  power  {d) 
interference  with  local  traffic  (e),  the  fitness  of  a  locomotive  (/),  the 

trndera'  tickets), 

ic)  Bala  and  DttJfjeltjf  R.  Co.  r.  Cam- 
ttrian  K  Co,,  2  Nev.  h  M*c.  47. 

{d)  Swansen  Imprvrfrntvi  Tramways 
Co,  V.  Sif^nnjtf^t  and  Mvmhlfji  R,  Co,,  3 
Nev.  &  Mac.  339,  nfT.  m  HIkH  Court,  jb. 
3C4»  Aiid  in  Court  of  Appeal,  ih.  363. 

(e)  Caledonian  R.  Co.  v.  GUtJi^ow  awl 
Sotak  W^wrfcm  R  Co.,  ib,  395. 

(/)  MaH  attd  W^eM  Junction  R.  Co,  v, 
Northamptoii  and  Banbury  Jundion  R, 


1,  Running 


(a)  Cff^rmarthim  emd  Oarditjan  R.  Co,  v. 
Ctniral  Wales  emd  CaarmaiHhen  Junction 
R  Co.*  2  NeT.  Ic  Mac.  28  ;  Cambrian  R, 
Ca.  y.  L,  #t-  iV.  ir  R.  Co.,  ib.  311  (rob«tc 
oa  ip«cul  traffic  V ;  South  Devon  R.  Co.  7. 
D09m^  md  Comiaall  R,  Co.,  ib.  S4S  (a1* 
tcmtioa  of  brood  gauge  line  and  luer  at 
oxtim  nil) ;  Midland  R.  Co.  v.  Nmth  R. 
Co.,  ib,  866. 

{I)  Caled^mian  R.  Co.  v.  North  British 
R,  Co.t  2  Nev.  k  Mac.  271  (ftetuoa  and 


Pi^ruilaHlre 


Coiiiii«b.ory 
ninnlng  jioweni. 
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1.  RunniHg 
Poumn. 


construction  of  an  agreement  (g),  and  the  construction  of  the  special 
Act  (A). 

The  facilities  necessary  to  tlie  exercise  of  runninf^  powers  are  not 
under  ordinary  circumstances  such  facilities  as  an  onlinary  company 
are  bound  to  provide,  under  s.  2  of  the  Railway  and  Canal  Traffic  Act, 
1854  (i),  but  in  one  case  the  Commissioners  ordered  as  one  of  such 
facilities  the  working  of  signals  in  aid  of  the  block  system  (Jk). 


MaiDt«iutnoe. 


R.  C.  Act,  18<». 
ii.Si. 

Restriotion  upon 
working  agree* 
mentN. 


2.  Working  Agreements, 

The  ordinary  working  agreement  confei-s  upon  the  working  com- 
pany the  exclusive  possession  and  right  of  maintenance  of  the  railway 
works  (/). 

By  the  Railways  Clauses  Act,  18G3,  as  amended  by  the  Regulation 
of  Railways  Act,  1873  (m),  certain  restrictions  are  placed  on  work- 
ing agreements  between  companies.  Thus,  where  two  or  more 
companies  are  authorized  by  a  special  act,  passed  after  28th  July, 
1868  (n),  and  incorporating  Part  III.  of  the  Railways  Clauses  Act> 
1863,  to  agree  (o)  among  themselves  with  respect  to  all  or  any  of  the 
following  purposes,  namely : — 


**  The  maintenance  and  management  of  the  railways  of  the  companies  respec- 
tively, or  any  one  or  more  of  them,  or  any  part  thereof,  respectively,  and 
of  the  works  connected  therewith  respectively,  or  any  of  them  ; 

"  The  use  and  working  of  the  railways  or  railway,  or  of  any  part  thereof,  and 
the  conveyance  of  traffic  thereon  ; 

"  The  fixing,  collecting  and  api>ortionment  of  the  tolls,  rates,  charges,  receipts 
and  revenues  levied,  taken  or  arising  in  respect  of  traffic." 


(yo.f  2  Nev.  &  Mac.  293  (Fairlic  engine  not 
unfit). 

(g)  North  British  R.  Co.  v.  ruthdonian 
R.  Co.,  3  Nev.  &  Mac.  273. 

(A)  Q.  W.  R.  Co.  ami  Llamlly  R.  Co.  v. 
Central  Wales,  *tc.  R.  Co.  ami  L.  <C-  N. 
/r.  R.  Co.,  4  R  &  C.  T.  C.  358. 

{%)  See  Swindon,  dx.  R.  Co.  v.  G.  jr. 
R.  Co.,  4  R.  &  C.  T.  C.  173. 

(At)  Q.  W.  R.  Co.  and  Mid..  R.  Co.  v. 
Bristol  Port  R.  d-  Pier  Co.,  5  R.  &  C.  T.  C. 
94  (dub.  Mr.  Couim.  Miller). 

{I)  See  Sevenoaks,  d-c,  R.  Co.  v.  L.  C.  d- 
D.  R.  Co.,  U  R.,  11  Ch.  D.  625;  48  L.  J., 
Ch.  613,  in  which  it  was  held  by  Jessel, 
M.R.,  that  the  working  company  could 
under  their  powers  to  ''maintain  and 
work"  make  improvements,  and  that  the 
other  company  under  the  original  powers 
of  their  special  act  to  "make  and  main- 
tain" the  works,  had  not  even  power  to 
erect  stone  steps  in  the  station  yard  of 


Maidstone  Station. 

(?«)  The  Act  of  1873,  s.  10,  substituted 
the  Railway  Oommissioners  for  the  Hoard  of 
Trade,  and' the  Railway  and  Canal  Traffic 
Act,  1888,  substitutes  the  Railway  and 
Canal  Commission  for  the  Railway  Commis- 
sioners, as  the  body  to  approve  a  working 
agreement  under  a  special  act,  which  term 
includes  an  agreement  by  virtue  of  a  special 
act.  HuddersfifJd  Corporation  and  Chamber 
of  Commerce  v.  G.  N.  R.  Co.  and  Manchester, 
Sheffield  and  Lincolnshire  R.  Co.,  8  Xev. 
&  Mac.  564  ;  aff.  in  High  Court,  50  L.  J., 
Q.^B.  587. 

{n)  As  to  siKJcial  act,  passed  before  the 
Railways  Clauses  Act,  1863,  see  2nd  Report 
of  Railway  Commissioners,  p.  6,  and 
Greenock  and  JVemyas  Bay  R.  Co.  v. 
Caledonian  R.  Co.,  2  Nev.  &  Mac  132. 

(o)  By  sect.  29,  any  alteration  of  an 
agreement  "shall  be  deemed  an  agree- 
ment." 


BECX  2. — WOHKING   AOUEEMT^NTS. 
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Before  the  companies  enter  into  the  agreetncDt,  public  notice  by 
advertisement  of  their  inlention  to  do  so  must  be  given  by  them,  or  one 
of  them,  in  a  form  to  be  approved  by  the  Railway  and  Canal  Commission, 
and  this  notice  must  set  forth  within  what  time  and  in  what  manner  any 
company  or  person  aggrieved  by  the  proposed  figreement,  and  desiring 
to  object  thereto,  may  l>ring  the  objection  before  the  Commissioners. 

When  made,  the  agreement  will  not,  save  so  far  as  authorized  by 
the  Railways  Clauses  Act  of  1845  (/>),  or  some  other  general  statute 
»>r  law,  have  any  operation  until  sanctioned  at  a  general  meeting,  to 
be  convened  as  prescribed  by  the  act,  by  three-fifths  of  the  share- 
holders entitled  to  vote ;  and  it  will  have  no  operation  until  approved 
by  the  Commissioners ;  nor  will  it  affect  the  tolls,  &c.,  but  all  persons 
and  companies  will,  notwithstanding  the  agreement,  be  entitled  to 
the  use  of  the  railways  of  the  companies  parties  to  the  agreement, 
on  the  same  terms  and  on  payment  of  the  same  tolls,  &c,,  as  they 
would  be  if  the  agreement  had  not  been  entered  into :  (Sect.  25.) 

For  the  purposes  of  the  agreement,  the  compafiies  parties  to  it  may 
appoint  a  joint  committee,  composed  of  such  number  of  the  directors 
of  each  company  as  the  companies  think  proper,  and  may  delegate  to 
such  committee  such  of  the  powers  of  the  companies  as  they  think 
necessary. 

At  the  expiration  of  the  fii"st  and  every  subsequent  period  of  ten 
years,  the  agi*eeraent  may  be  revised  and  modified  by  the  Commis- 
sion el's  :  (Sect.  27.) 

It  appears  that  the  Commissioners  have  regarded  their  duties  in 
relation  to  the  approval  of  working  agreements  as  being — (1)  To 
ascertain  that  the  companies  have  the  power  to  enter  into  the  agree- 
ments submitted  for  approval ;  (2)  To  ascertain  whether,  if  entered 
into,  such  working  agreements  will  be  advantageous  to  the  interests 
of  the  public  ;  and  (3)  To  ascertain  that  their  own  powders  under  the 
Railways  Clauses  Act,  18GS,  and  the  Regulation  of  Railways  Act, 
1873,  are  not  affected  by  the  proposed  agreement  (f/). 

Since  their  establishment  in  1873,  very  many  working  agreements 
have  come  under  the  consideration  of  the  Railway  Commissioners, 
sometimes  upon  an  application  for  revision,  but  more  frequently  upon 
differences  between  the  agreeing  companies  being  referred  to  the 
Commissioners  for  arbitration.  The  cases  as  to  revision  are  referred 
to  in  the  note  below  {r}. 


Ptibllft  not  (CO  Of 
ill  tcutioTi  to  eater 
into  working 
■grecijieut. 


ApprovAl  of 
tihai^holiloi'H, 


liy  Railway  Com- 
niliikfioii.  A,  2fi. 


Jm[ii1  €<ifgiiillMr«> 
ff>r  ptiriKHe*  litf 
agree  tneutH. 


HodiActtloti  fit 
agre^cbi'iitA  by 
lUUwfiy 
Cuuuui»titou. 


ip)  Bee  sect.  87,  sect  1^  ante. 

Iq)  Broime*8  Practice,  p.  100. 

(r)  Oretftoek  emd  Wfmtfa^  Bajf  IL  Ca.  v. 
CaUdmian^IL  (h.  (No.  l\  2  Nev.  k  Mac. 
132,  186  J  Birh&wy  R  Co,,  Ijt  re,  2  Nev.  k 
Mac.  264  ;  HiuhUraffld  Cor/toraiion  and 
Chamher  o/  Commerce  r.  Ormi  Northern  R. 


Co.  and  Mnrurh^Mtr,  Shtffidd  and  Ltti^h' 
shirt  R,  Co.,  8  Nev.  k  Mac.  564,  and  4  R. 
k  a  T.  C.  44  ;  Taff  Vale  and  Tn/erig 
FalUy  M,  Co.'s  Working  AyreemjejU,  In 
rt,  4  R.  k  C.  T.  C,  64  ;  ChMmt  Traders 
and  ScmUurti  ft,  Co,  V.  IVaierford  and 
lAffwnck  H,  Co,,  4  N«t.  k  ilac  n. 
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Agrmnenta, 

Reviaioii  of 

working 

•greenientB. 


OoostractloD 
of  working 
agreement 

"FWriyto 
develop  timfflc." 


"  Through 
Tnfflo." 


A  Implication  to 
Paniament. 


Diviaion  of 
recefpta. 


It  may  be  particularly  mentioned  that  the  Commissioner  did  not 
refuse  to  approve  an  agi-eement  on  the  ground  of  its  tendency  to  give 
to  one  company  competitive  traffic  of  which  another  company  are 
also  carriers  (8). 

But  in  the  important  Hudderafield  case  (t)  the  Commissioners 
ordered  a  clause  that  "  neither  company  shall  make  any  bargain  with 
any  other  company  or  do  any  other  act  directly  or  indirectly  to  affect 
injuriously  the  traffic  of  the  other  company  or  to  prejudice  this  agre^ 
ment  without  the  consent  of  the  other  company,"  to  be  either  struck 
out  or  modified  by  the  addition  of  a  proviso  that  neither  of  the  com- 
panies should  be  prevented  from  agreeing  to  any  through  rate,  or 
agreeing  with  any  other  company  as  to  conveyance  of  traffic  by  any 
future  route. 

As  to  construction  of  working  agreements  the  Commissioners  held 
that  on  an  agreement  fairly  to  develop  the  traffic  of  a  line,  the  work- 
ing company  need  not  work  the  line  as  a  trunk  line  of  their  own  (w). 
that  the  obligation  to  work  efficiently  remains  the  same,  whether  the 
working  expenses  of  the  working  company  are  above  or  below  the 
share  of  the  receipts  which  they  receive  as  remuneration  (*),  and  that 
the  worked  line  must  be  treated  fairly  and  equally  in  respect  of  cor- 
respondence  of  trains,  advertisement  of  routes  over  it  which  competes 
wiUi  the  working  company,  and  booking  facilities  (?/). 

"Through  traffic"  in  an  agreement  to  develop  and  accommodate  it 
means  traffic  for  which  the  railway  provides  the  shortest  and  most 
convenient  route,  and  not  that  which  may  be  more  conveniently  or 
economically  carried  by  another  route  (z). 

Where  the  agreement  was  that  each  company  should  be  at  liberty 
to  apply  to  Parliament  for  power  to  construct  linos  in  its  own  district, 
but  neither  company  should  promote  or  support  any  line  in  the  dis- 
trict of  the  other,  it  was  held  by  the  Railway  Conunissioners  upon 
a  reference  that  the  restriction  did  not  apply  to  districts  occupied  by 
both  railways  (a). 

Where  it  was  provided  that  the  gross  receipts  of  tiuffic  on  the 
owning  company's  line  should  be  equally  divided,  deducting  one 
moiety  of  station  to  station  terminals,  and  also  mileage  proportion 
and  terminals  due  to  any  other  company  in  respect  of  such  traffic. 


(«)  Sirhony  R.  Co.y  In  re,  3  Nov.  & 
Mac.  264.  (See  judgment,  6tli  cd.  of  this 
work,  p.  r>63.) 

(0  Uuddcrf\ficUl  Cor])ornfimia}id  Chamhr 
of  Commerce  v.  Grent  Northern  R.  Co.  and 
AfanchetfUr,  Sheffield  and  Lineolmhire  R. 
Co,,  3  Nev.  &  Mac.  44. 

(«)  X.  B.  <t-  S.  C,  R.  Co.  V.  East  Loiulon 
R  Co.,3  Nay.  &  Mac.  103. 

(x)  Dublin  and  Mcath  R,  Co,  v.  Midland 
Great  Western  of  Ireland  R,  Co,,  3  Nev. 


&  Mac.  379  ;  4  R.  ^  C.  T.  C.  145  ;  5  R.  & 
C.  T.  C.  142  (ninning  of  additional  train). 

(y)  Clonnv^l  Traders^  and  Southern  R, 
Co.  V.  Watrrfii'd  tuid  Jj'unerhk  R.  Co., 
4  U.  &  C.  T.  C.  92. 

(;)  Eafit4:ni  and  Midlands  R.  Co,  v.  Mid- 
land R.  Co.,  b\\.  k  C.  T.  C.  235. 

(a)  Caled^hu'an  R.  Co.  v.  North  British 
R.  Co.,  2  Nov.  &  Mac.  285  ;  and  see  too 
Midland  R.  Co.  v.  O,  IV.  R.  Co.,  ib.  298. 
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tbe  Railway  CommissioQers  held  on  a  reference  tbat  the  receipts,  sub- 
ject to  such  division,  must  comprise  one  moiety  of  the  two  terminals 
included  in  gros.s  receipts,  and  not  merely  one  moiety  of  terminals  at 
the  owning  company's  end  of  the  journey  ;  also  tijat  "  any  other  coni- 
panv"  meant  any  third  company  and  not  the  working  compimy  (i). 

In  calculating  the  coyt  of  working  a  section  of  a  railway  as  an 
integral  part  of  the  whole  system,  the  proportion  of  locomotive 
expense,*^  and  cost  of  carriage  and  waggon  repairs  to  be  borne  by  the 
section  should  be  arrive*!  at  by  taking  the  mean  proportion  between 
the  proportions  of  the  train  mileage  on  the  system  and  the  traffic 
receipts  on  the  section  to  the  traffic  receipts  on  the  system 
respectively  (c). 

Where  an  agreement  contained  no  reference  to  new  expenses  not 
chargeable  to  revenue,  the  Commtssioners  held  that  they  had  no 
power  under  the  agreement  to  decide  which  party  ought  to  bear  the 
outhiy  {d). 

The  Commissioners  heard  a  reference,  although  litigation  upon  the 
matters  referred  had  been  commenced  in  the  Court  of  Session  in 
Scotland  (e). 

Where  the  agreement  provided  for  regulation  of  working  by 
direction  of  a  joint  committee,  the  Commissioners  declined  to  hear  a 
reference  unless  some  direction  of  that  committee  had  been  given  (/). 

Where  a  station  is  refen'ed  to  in  an  agreement,  an  obligation  with 
respect  to  it  cannot  be  transferred  to  a  new  station  built  in  the  same 
town  (g). 

Where  traffic  was  to  be  distributed  between  two  routes  the  Com- 
missioners divided  it  wnth  regard  to  position  of  localities  and  their 
vicinity  to  each  ronte,  to  the  interest  of  the  pulilic.  and  to  the 
interests  of  the  companies  concerned  (A). 

By  the  Railway  Companies  Powers  Act,  1804,  certain  facilities 
were  gi\^en  tt>  companien  desirous  of  entering  into  an  agreement  with 
respect  to  each  of  the  matters  a1x)ve-mentioaed  ( /),  and  also  with 
respect  to 

The  joint  ownership,  maintenance,  management  and  use  of  a 
station  or  other  work,  or  the  Heparate  ownership,  v^c,  of  several 
parts  of  a  station  or  other  work. 


i'jilcul»tion  Iff 
working 


OtpftAl 


Coiicurreiit 
Jiift»diction. 


Function  of 
Joint  con 


New  f  tAtSon. 


DIstdlintioti  dl 
tramr. 


Sanction  of 
agreiMiient  by 
Bbard  of  Tra«J«, 


{b)  Hartm-m  K  Co,  w  L.  d:  N,  W.  K. 
Ca.,  2  Kev.  k  Mac.  826. 

(c)  Sii'moaka,  dx,  R,  Co.  v.  L,  t\  t£?  i). 
/t.  Co.,  8  Nev,  &  Muc.  03. 

(rf)  Midland  Gnat  Wf^iUrn  of  frtlnwi 
rn,  V.  Dtthlm  awl  Meaik  R.  CV»,,  4  It.  & 
K",  T*  C.  146:  an  »i»iianitu*t  for  hi-ating 
wjiU^r  for  the  comfort  of  pibsseai^ni  wa* 
lirltl  A  revenue  chargp. 

{€)  l*ortp4Uri€k  IL  Co^  y*  CW^qJohiam  R. 


H.— VOL,  I. 


Ca,  3  Ner.  kMac  189. 

(/)  Limerkie  and  Ktmj  R.  Co,  v.  JP'aUr* 
ford  and  Limtrick  R,  Co. .  5  R.  &  C.  T,  C. 
87. 

(^)  fJtri^nn^*  and  U'trnt/n  Bail  R.  Co.  v* 
t'aledonmti  R,  rV>.,  f»  R,  i  L\  T.  C\  205, 

ih)  Oirmn  mul  PttrffMhi^^  R.  r,,.  v. 
Otmtjmiy  and  SinUh  H\xUrn  R.  Co.,  5  U  i 
L',  T.  a  215. 

(0  Suprft,  **Wo(rking«greemcDte." 

M   M 
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igwwrliiS  ^y  ^'^**'  ^^*»  ^^  ^^y  '^"^^^  ^^*^^'  ^  compaDy  may,  upon  complying 

with  the  requisites  of  the  act,  obtain  from  the  Board  of  Trade  a  certi- 
ficate, which  has  the  same  force  and  operation  as  a  special  act  of 
•*  See  p.  40%  ante.  Parliament* 

The  Board  of  Trade  may  also  (under  the  Railways  Construction 
Facilities  Act,  1864)  issue  a  certificate   empowering  two  or  more 
companies  to  jointly  make  a  work  connected  with  or  for  the  purpoRes 
iseep.  410, ante,  of  a  railway,  t 


8.  AgreemeHtstA 

charge  Bnual 

Farta, 


Agreement  to 
excliule  eoinpe- 
tiUonuot  illegal. 


Fonn  of  ajcrce- 
nient  excluding 
conifietitioii. 


3.  Ag)^ement8  to  chanje  equal  Fares  fo  conijyetitive  Stations. 

"The  simplest  and  least  complex  form  of  combination"  between 
railway  companies  is,  it  is  said,  "  an  arrangement  for  equal  rates  and 
fares,  and,  in  some  cases,  for  equal  speed,  wherever  there  is  competi- 
tive traffic."  And  it  is  also  said  that  "  this  arrangement  appears  to 
be  now  universal,  and  can  be  carried  into  eflfect  by  the  companies 
without  reference  to  Parliament  or  other  authority,  and  even  without 
previous  notice  to  the  public  *'  (k).  There  appears  to  be  no  doubt 
that  an  agreement  is  not  illegal  simply  because  its  object  is  to  ex- 
clude competition  (l).  Such  an  agreement  has  nothing  in  it  of  the 
character  of  a  partnership,  and  is  open  to  railway  companies  as  well 
as  to  other  traders.  It  is,  however,  not  uncommon  for  an  "agreement 
to  charge  equal  fares"  to  find  its  way  into  the  schedule  of  a  special 
act.  Instances  of  this  are  to  bo  found  in  the  Great  Western  Railway 
(West  Midland  Amalgamation)  Act,  1SH3,  and  the  London,  Brighton 
and  South  Coast  Railway  Act,  1870,  38  &  34  Vict.  c.  civ. 

The  latter  agreement  (between  the  London,  Brighton  and 
South  Coast  and  the  South  Eastern  Companies),  was  as 
follows : — 


**  As  regarda  coinpotitive  tniflic,  the  companies  shall  from  time  to  time  agree 
on  the  service  of  the  trains  and  the  nites  and  fares,  and  neither  of  them  shall  run 
any  train  or  charj^e  any  rate  or  fare  except  in  accordance  with  the  agreement  for 
the  time  beini;  in  force,  nor  shall  either  company  divert  any  traffic,  or  do  any 
other  act  to  tlie  i)rejudii'e  of  the  other  company,  or  which  shall  be  amtraiy  tj> 
the  fair  and  true  spirit  of  this  agreement,  which  is  based  upon  the  i)rinciple  of 
avoiding  unnecessary  competition  Iwtween  the  crunpanies  in  resj>ect  of  the  traffic 
between  tlu5  competitive  stations,  having  regard  to  the  requirements  of  the 
l»ublic  fnmi  time  to  time,  and  to  the  ability  of,  and  the  mode  ado]>ted  by,  each 
company  for  conducting  such  traffic  as  the  same  existed  un  the  said  1st  day  of 
February,  1800." 


of    Amalgamation     Com- 


{l')  Report 
littoc,  187*2,  p.  XXV. 
(/)  See  per  Wood,  V.-C,  in  I/are  v.  L. 

•  A'  W,  IL  Co.,  2  J.  &  H.,  at  p.  116.     A 

*  joiut-purse "  agroemi»nt,  however,  as  to 


which  sec  p.  57,  ante,  might  perhaps  be 
8('t  nsidc  on  an  application  by  the  At* 
toniey-General  under  7  &  8  Vict,  c,  85, 
s.  17. 
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The  agreement,  vvbicb  is  by  the  19th  section  of  the  act  coiifii'med 
and  declared  biDding,  also  provides  that  "  if  it  shall  be  fouiifl  practi* 
cable  and  desirable,  arrangLjments  shall  be  made  between  the  com- 
panies for  the  division  between  them  uf  the  continental  traffic  in 
shares  to  be  agreed  upon/*  and  that  "the  companies  shall  join  in  any 
application  to  Parliament  for  confirmation  of  the  agreement  that  may 
be  necessary  or  proper.'' 

The  former  of  these  agreements  was  much  discussed  before  the 
Railway  Cum  miss  ionen*  in  Ulidlmh^  R.  C(l  v.  Great  Wf*.stnm  R. 
Co.  (m).  In  this  case  the  two  companies  agreed  to  carry  passenger 
traffic  between  competitive  stations  at  equal  fares,  the  amount  of 
Huch  fares  to  be  determined  in  c<xse  of  diiference  by  arbitration*  The 
Railway  Commissioners  upon  a  reference — arising  out  of  the  dis- 
continuance of  second  class  fares  by  the  Midland— under  sect,  8  of 
the  Railway  Regulation  Act,  1873,  held  that  the  agi'eement,  so  far 
as  it  neutral ijsed  competition,  was  to  be  construed  strictly ;  that  in 
defining  "competitive  stations"  a  difference  of  distance  was  not 
materia!,  and  that  particular  places  on  the  lines  of  both  companies, 
though  the  course  between  them  might  be  much  more  circuitous  in 
the  one  case  than  in  the  other,  were  competitive  in  the  sense  of  the 
agreement;  but  that  the  company  which  hatl  the  chief  control  of 
the  traffic,  or  to  which  the  traffic  mainly  or  properly  belonged,  by 
reason  of  having  the  more  dii^ect  route,  or  the  route  being  on  their 
main  line,  should  have  the  control  in  fixing  the  amount  of  the  goveni- 
ing  rates  in  the  absence  of  any  agreement  or  special  circumstances  to 
the  contrary. 


CouiiulKHiotitsrs. 


4,  Leases  of  Eaikvays, 

The  maintenance  of  competition  between  railways  inter  se  by  the 
restricting  of  railway  letises  has  been  a  great  care  of  the  Legislature. 
A  general  section  of  the  Railways  Clauses  Act,  1845  (8  &  9  Vict,  a 
20,  s.  112),  merely  provides  that  where  a  company  are  authorized  by 
their  special  act  to  lease  their  railway,  the  lease  must  contain  all  usual 
covenants  on  the  part  of  the  lessee  for  keeping  the  railway  in  repair ; 
but  by  a  later  act  of  the  same  session  (8  &  9  Vict,  c,  96)  it  was 
enacted  that  no  railway  company  might,  by  virtue  of  any  act  passed 
in  that  session,  grant  or  accept  a  lease  of  any  railway  except  under  a 


4.  iMtma  0/ 
JtaUvny*. 


LoiLKftOf 


(m)  2  Nev.  &  Mac.  88.  As  id  many 
Cftscs  tliert'  was  practically  no  more  com- 
petition  than  if  only  on«  route  existed,  the 
applicatioa  was,  ou  the  hearings  narrowed 
to  pboes  wb^re  the  two  companies  could 


effect! vely  coin t>cte .  The  c onHidered  judg- 
ment of  thf  Cotiimisi}ionerB  in  printed  at 
length  in  the  0th  edition  of  thl«i  work,  at 
pp.  566 — 670. 

M  M  2 
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*'r!mw^      distinct  provision  of  a  special  act  specifying  by  name  the  railway  to 

be  leased,  and  the  company  to  whom  the  transfer  should  be  made. 

Working  agreement:^  (see  ante,  sect.  2)  are  frequently  carried  out 
under  leases,  and  the  mode  in  which  the  company  taking  the  lease 
works  the  leased  lines  frequently  gives  rise  to  disputes  with  the  com- 
pany by  which  the  lease  is  granted.  Thus,  where  the  L.  &  S. 
W.  R  Co.  worked  the  Staines,  Wokingham  and  Woking  line  under 
a  lease  providing  that  the  lessors  should  execute  all  such  additional 
works,  if  any,  in  connection  with  the  demised  line,  and  for  landowneis 
and  others  as  might  from  time  to  time  be  required  in  pursuance  of 
the  acts  from  time  to  time  in  force:  but  that  the  lessees  should 
maintain  and  repair  such  works  when  executed,  differences  arose 
upon  the  construction  of  this  provision,  which  the  Railway  Com- 
missioners upon  a  reference  held  to  extend  to  new  signals  for  putting 
the  block  system  in  operation  (n).  In  another  case*  a  special  act 
enacting  that  the  lessees  should  provide  all  proper  and  sufficient  loco- 
motive power  and  rolling  stock  for  the  working  of  the  leased  line  was 
held  by  the  High  Court  to  be  enforceable  at  tlie  suit  of  traders  using 
the  leased  line  (o).  Where  a  leased  line  was  worked  under  an  agreement 
providing  that  the  lessee  company  should  place  to  the  account  of  the 
lessor  company  a  due  mileage  proportion  of  the  gross  receipts  derived 
from  through  traffic,  it  was  held  by  the  Railway  Commissioners  upon 
a  reference,  that  as  to  joint  traffic  whether  the  lessee  company  should 
be  allowed  to  reckon  mileage  according  to  the  distance  of  the  route 
taken,  or  according  to  the  distance  of  the  shortest  route,  depended 
upon  what  was  rea.sonable  under  the  circumstances ;  and  that  as  to 
through  traffic,  the  receipts  for  which  passed  through  the  Clearing 
House,  the  lessor  company  were  entitled  to  receive  the  same  propor- 
tion as  they  would  have  received  if  they  had  been  an  independent 
company  {p). 


b.  Aatuftuion  of  5^  AcquisKion  uud  Mamtgemeut  of  dinals  by  Railway 
Comjxin  ies. 

Working  agree-         It  is  provided  bv  the  Re^Ailation  of   Railways  Act,   1873,   s.  16, 

cauAi comi>anic8.  that  uo  railway  company,  unless  expressly  authorized  thereto  by  act 

passed  prior  to  that  act,  may  without  the  sanction  of  the  Railway 

Commissioners  "  enter  iuto  any  agreement  whereby  any  conti-ol  over 

the  right  to  interfere  in  or  concerning  the  traffic  carried  over  or  rates 

(n)  /..  «C-  S,  ]V.  n.  Co.  V.  Stainc8,  <tc.  R.       3  Xev.  k  Mac.  5,  164. 
Co.,  3  Nfv.  &  Mui-.  48.  {p)  Salishunf  and  Dorset  R.  Co,  v.  L'dt 

(o)  IVatkinwn  v.  Wicxhanx,  c{r.  R,  Co.,       S,  /r.  R.  Co.,  3  Xev.  &  Moc.  314. 
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or  tolls  levied  on  any  part  of  a  canal  is  given  to  the  railway  company 

or  any  persons  managing  any  railway," 

Every  railway  company  owning  or  having  tlie  management  of  a 
canal  is  also  by  s,  17  of  the  same  act  lK>und  to  maintain  the  canal  in 
thoroirgh  repair  and  good  working  condition* 

The  lUilway  and  Canal  Traffic  Act,  1888,  51  &  52  Vict,  c,  25, 
contains  a  series  of  sections  (ss.  36  to  46)  directed  to  the  objects  uf 
controlling  railway  companies  in  their  management  of  canalw  and  of 
8 1 re u g t b e D  i ng  canal  co mpan i e s  as  u  w n er s  u  H y d e pen d r n  t  I  i  n  u s  of  co m  - 
nmnication.  Of  these  the  most  important  is  the  38th,  which  gives  to 
tlie  Railway  and  Canal  Commission  I'ontrol  over  canal  tolls,  when 
levied  by  a  railway  company,  in  the  fuUowiug  terms : — 


CATlAtrthymnWliy 

t'tmitittTileit 
uwntttg  them. 


Powers  i>f 


Wliere  a  railway  conipjuiy,  or  Ui©  directfirs  or  officers  of  a  railway  eoin|jaiiy, 
or  any  of  tlicm,  or  any  persona  on  their  behiilf,  have  the  control  over  or  the 
right  Ui  interfere  in  or  ouiceniing  the  tniffic  eunve3'eJ,  or  the  tolls,  rates,  or 
charges  levied  on  the  trattic  i>f  or  for  the  ctjuveyance  of  merclianilise  on  a  canal, 
or  any  part  of  a  canal,  and  it  La  proved  to  the  antisfaction  of  tiie  Commissioners 
that  the  tollsi  rates,  or  ehaigt^s  levied  on  tlie  tnittic  of  or  f(.»r  the  u< jiiveyaiico  of 
nierehandiae  on  the  canal  ai'e  aiich  as  are  calculated  to  divert  the  traffic  from  the 
canal  to  the  railway,  to  the  detriinuut  of  the  canal  or  persons  bending  trallie 
over  the  canal  or  other  canals  adja<"ent  to  it — 

(L)  The  Conmnsaioners  may,  on  the  application  of  any  person  interested  in 
the  traftic  of  the  canal  ^  make  ;m  order  rciinirijiu  thu  tolla,  rat-ea,  and  charges 
levied  on  the  tnitHc  of  or  for  the  conveyance  of  merchandise  on  the  canal,  t^i  l>e 
altured  and  adjnsted  in  auch  a  manner  that  the  same  shall  be  reasonable  as  com- 
pared with  the  rates  and  chai"ges  for  the  oonveyance  of  merchandise  on  the 
railway : 

:2.)  If  within  such  time  as  nifiy  be  prescribed  by  the  order  of  the  Oonj- 
jiii^tfionurs,  the  tolls,  rates'  and  charges  levied  on  the  traJhe  <^f  or  for  the 
conveyance  of  men-haudiae  on  the  canal  ore  not  altered  and  adjusted  as 
i*eqnired  by  such  order^  tlie  ComiiiisJiioners  may  themselves  by  an  order  make 
such  alterations  in  and  adjustment  of  the  tolls,  rates,  and  charges  levied  on  the 
trtittie  of  or  for  the  c^mveyance  of  merchandise  on  the  canal  as  they  shall  think 
just  and  rejiHMiiabk%  and  the  tolla^  ratcM,  and  chaises  as  altered  and  adjusted  by 
the  order  of  the  roumiiasiuncrs  ahall  be  binding  on  the  company  or  pereons 
owning  or  having  tho  control  uver  the  traffic  of,  or  the  tolls,  rates,  and  charges 
levied  on  the  traffic  of,  or  for  the  conveyance  of  merchandise  on  the  canal  : 

(3.)  No  application  shall  be  made  to  the  CommisHiunem  tinder  this  section 
until  the  Hoard  of  Trade  have  certitied  that  the  applicant  is  a  tit  person  to  make 
the  application,  and  that  the  appliciiti<>n  is  a  i^roj^er  one  to  be  submitted  for  the 
adjndiadion  of  tlie  Commiaaioners  ;  and  no  order  shall  be  made  by  the  Comrais* 
sioners  under  this  section  imless  notice  of  the  application  has  been  served  upon 
such  company  and  persons,  and  in  such  manner  as  theBoard  of  Trade  may  direct  : 

(4.)  The  Commissioners  may  at  anytime  upon  the  appUcation  of  any  c<jmpany 
or  person  affected  by  any  order  made  under  tins  section,  and  after  notice  tijiand 
hearing  such  compsMiics  and  [jersons  as  tho  Connnissionerfl  may  by  any  general 
nilds  or  special  order  prescribe,  rescind  or  vary  any  nrder  made  under  this 
section. 


Order  For 
Af|jiiiitini!<nt  of 
c*T>al  t-oUa 
by  couipiitiy 


on  fAHurtt  uf 

OOillltAII), 


Loctu  »tnuiU 
for  onler,  Itu, 


Variatiuo  of 
nnler. 
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*'  '^i!f'«!*"  ""^  "^'^^  42nd  section  of  the  same  Act  prohibits  any  railway  company 
Miaappiicati.Mr  ^^  director,  or  officer  of  a  railway  company,  from  applying  without 
for  «iiai*  '^*^**  express  statutory  authority  any  part  of  the  company's  iiinds  for  the 
imriK)«M.  purpose  of  acquiring  for   the  company,  directly  or  indirectly,  any 

"  canal  interest/*  /.e.,  shares  in  the  capital  of  a  canal  company,  or  any 
interest  of  any  kind  in   a  canal   company  or  canal — the    "canal 
interest "  to  be  forfeited  to  the  Crown  in  the  event  of  any  contra- 
vention of  these  provisions,  which  it  may  be  observed  have  no  retro- 
spective effect  so  as  to  compel  canal  interests  acquii'ed  by  or  for  a 
railway  company  before  the  commencement  of  the  Act  to  be  parted 
with. 
Purtiicr  Bi>|.iica.       The  suuie  Act  applies  the  whole  of  itii  second  part  (which  relates 
issstocuiai       to  througli  traffic,  undue  preference,  &c.),  to  canal  companies  (sect. 
36),  extends  the  Railway  and  Canal  Traffic  Act,  1854,  to  any  person 
whose  consent  is  required  to  any  variation  of  rates  (sect  37),  provides 
for  every  canal  company  sending  to  the  Board  of  Trade  returns 
showing  the  capacity  of  the  canal  for  traffic  and  the  capital  revenue, 
expenditure,  and  profits  of  the  canal  company  (sect-  39),  gives  the 
Board  of  Trade  control  over  canal  bye-laws  (sect.  40),  provides  for 
inspection  of  canals  by  the  Board  of   Trade  (sect  41),  empowers 
canal  companies  to  agree  with  each  other  for  through  tolls  (sect  43), 
and  to  establish  a  canal  clearing  system  (sect.  44),  and  empowers  the 
Board  of  Trade  to  authorise  the  abandonment  of  unnecessary  or 
derelict  canals  (sect.  4G). 
Ctiiaicoinpiu.ie«       Two  acts  passod  in  1845  (8  &  9  Vict  c.  28,  and  8  &  9  Vict  c.  42) 
"lyac*  M*""^'     autliorize  canal  companies  to  vary  their  tolls  and  to  become  carriers 
upon  theii'  canals,  with  the  express  object  of  "  obtaining  gi*eater  com- 
cMcaofcanai8.  petition  for  the  public  advantage"  ((/).     And,  with  a  similar  object, 
an  act  passed  in  1S58  (21  c^.  22  Vict.  c.  75)  prohibits  canal  com- 
panies, being  also  railway  companies,  from  accepting  a  lease  of  the 
undertakings  of  other  canal  companies. 
Rccoiimicn-  It  appeared  in  1872  that  of  the  4,000  miles  t)t'  water  communication 

Amaipl^tioii      in  Great  Britain  about  J,r300  had  been  aiualganratetl  with,  and  about 
'    '"'  250  were  held  on  lease  by,  railway  companies  (/•).     The  Amalgamation 
Committee  of  1872  recommended  on  this  subject — 

'*  1.  Thiit  no  inland  navigation  now  in  tho  hands  of  a  public  tnist  sliall  he  trans- 
ferred to,  or  placed  under  the  control  of,  a  railway  company,  and  that  if  the 
truutei^s  of  an  inland  navigation  or  canal  coni])any  apply  k)  parliament  for  power 
compulaory  to  purchase  a  canal  from  a  railway  company,  such  purchase  should 
be  favourably  regarded  by  Parliament.     2.  That  the  utmost  facilities  shall  be 

((/)  Src  the  text  of  these  statuteft,  Chi  tty's       Hrowue'a    "  Tract  icy    before   the   Railway 
SUilutes,  tit.  "Canals  ;"  Lely's  **  IJailway       CominisHioners,"  i»p.  263—275. 
and   Canal   Tranic,"   i»p.    136—140;   and  (r)  Report      «»r    Amalgamation      Com- 

mittee, p.  XX. 
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given  for  the  amalgatiiation  of  ttdjoiniog  caoala  with  ouc  another  iir  with  aiijoin* 
ing  iiil.iiicl  uavi^atiorm,  3.  That  no  canal  shall  be  transferred  to  or  placed 
directly  or  iiidircctlj  under  the  control  of  any  niilvray  compsioy,  uur  shall  any 
tempomrj^  lease  of  any  canal  to  a  railway  company  he  renewed,  until  it  haa  been 
conclusi  vrely  ascertained  that  the  canal  cannot  be  amalgamated  with  or  worked 
by  adjivcent  canals,  or  by  a  trust  owning  an  adjacent  inland  navigaticm  *'  («)» 


G.  Amalgamaiioii, 

The  legal  rights  and  liabilities  of  tlie  amalgamated  corn paiiy  depend 
in  a  great  measure  u|)un  the  powers,  &c.  conferred  upon  tliein  by 
their  act  for  amalgamation.  The  question,  how  far  an  amalgaraateti 
company  was  boiin<l  by  a  covenant  entered  into  with  a  private  land- 
holder by  I  me  of  the  companies  previous  to  amalgamation,  has  been 
discussed  in  tlie  House  of  Lords,  in  a  case  already  referred  to  (/),  in 
which  it  Wcis  decided  that  the  company  uhis  bound.  It  has  also  been 
held  in  the  House  of  Lords^  that  costs  cannot  be  recovered  against  a 
shareholder  in  a  company  wliieb  lias  been  unlawfully  amalgamated 
with  another  company  (it). 

With  regard  to  tolls,  when  railways  are  amalgamated,  they  are  to 
be  calculated  at  such  rates  as  if  the  amalgamated  railways  had 
originally  formed  one  line  uf  railway:  (Railways  Clauses  Act,  1845, 
8.  91). 

Certain  important  provisions  of  the  Railways  Clauses  Act,  1H63, 

with  respect  to  amalgamation,  apply  where   two  or   more   railway 

companies,  respectively  incorporated  either  before  or  after  28th  July, 

1863,  are  amalgamatetl  by  a  special  act  passed  after  that  date,  and 

incorporating  Part  V.  of  that  act.     By  sect  37  of  that  act  (26  &  27 

Vict*  c.  tl2),  companies  are  deemed  amalgamated  by  a  special  act^ 

"  (L)   Where  by  the  special  act  two  or  more  companies  are  dissolved 

and  the  members  thereof  respectively  are  united  into  and 

incorporated  as  a  new  company  : 

**  (2.)  Where  by  the  special  act  a  company  or  companies  is  or  are 

dissolved,  and   the   underUtking  or  untlertakiugs  of  the 

dissolved  company  or  companies  is  or  are  transferred  to 

another  existing  company,  witli  or  without  a  change  in 

the  name  of  that  company/' 

Tlae  undertakingH  of  the  dissolved  companies  are   vested  in  the 

amalgamated  company,  and  the  special  acts  relating  to  the  dissolved 


0^  AwilQaw 


Rights  and 
uiiLOil^tikaterl 


Tolls. 


ProvUiotii  of 
HAilwnyiiCktUH!;t 
Act,  1  S<'ia»  aH  to 
AnmlgnitiAtittD. 


Den  111  lion  of 
uualgHDuilioii 


Ooimtnietlon  af 
met!  of  dfuQlv(4 


(f)  lb.  [>.  xxiiL 

\t)  Edinburgh  and   Olaagfno  JL   Co,  v* 
Cavfipfielt,  9  L.  T,  167. 
\,u)    Midlami     GraU     Wfi/km    II    Vq, 


{Ireland)  v.  Leach,  3  H,  L.  C.  872  ;  and 
see  this  cniie  as  to  what  h  an  informal 
rxiTuifle  of  a  power  to  amalgaiiiate. 
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*■  '^fiS"***'    company  are  to  be  read  as  if  the  name  of  the  amalgamated  company 

"     had  been  used  therein :  (Sects.  38,  39).     Debts  due  from  or  to  the 

dissolved  companies  are  payable  by  or  to  the  amalgamated  company : 
oiBoew.  (Sect.  40).    Actions  do  not  abate :  (Sect.  43).     Officers  of  the  dis- 

solved company  become  officers  of  the  amalgamated  company,  and  so 
continue  until  removed  (x)  :  (Sect.  49).  Resolutions  of  any  general 
meeting,  &c.,  so  far  as  applicable,  remain  in  force  until  revoked : 
(Sect.  51).  Bye-laws,  &c.,  remain  in  force  for  twelve  months,  or 
until  other  bye-laws  are  made :  (Sect.  54).  And,  generally,  every- 
thing done  before  amalgamation  is  as  valid  as  if  the  amalgamating 
act  had  not  passed :  (Sect.  55).  The  act  of  1863  is  printed  at  length 
in  Vol.  II. 
Report  of  Select       The  introduction  of  certain  amalgamation  bills  durinir  the  Session 

Committee  on  -n.ii  .  nT»r>ii  r>t  » 

Amaigunation.  of  1872  led  to  the  appomtmcnt  of  a  Joint  Select  Committee,  whose 
report,  issued  in  ]  872,  will  be  found  to  deal  exhaustively  with  the 
subject.  In  accordance  with  this  report,  amalgamation  bills  are  now 
submitted  to  a  Joint  Select  Committee  of  both  Houses  of  Parliament. 
The  Committee  of  1872  concluded  that  "  past  amalgamations  had 
not  brought  with  them  the  evils  which  had  been  expected ;"  that 
combination  between  railway  companies  is  increasing,  and  is  likely 
to  increase  whether  by  amalgamation  or  otherwise,  and  that  "  it  is 
impossible  to  lay  down  any  general  rules  determining  the  limits  or 
character  of  future  amalgamations.*' 

We  find  the  Committee  saying  on  this  subject  (Report,  p.  xviii) : — 

**  Committees  and  commissions  carefully  chosen  have  for  the  last  thirty  yean 
clung  to  one  form  of  competition  after  another  ;  it  has  nevertheless  become 
more  and  mora  evident  that  competition  must  fail  to  do  for  railways  what  it  does 
for  ordinary  trade,  and  no  means  have  yet  been  devised  by  which  competition 
can  be  permanently  maintained.  In  spite  of  the  recommendations  of  these 
authorities,  combination  and  amalgamation  have  proceeded  at  the  instance  of 
the  companies  without  check  and  almost  without  regulation.  United  systems 
now  exist,  constituting  by  tlieir  magnitude  and  by  their  exclusive  iK)ssession  of 
whole  districts  monopolies  to  which  the  earlier  authorities  would  have  been  most 
strongly  opposed.  Nor  is  there  any  reason  to  suppose  that  the  progress  of  combi- 
nation has  ceased,  or  that  it  will  cease  until  Great  Britain  is  divided  between  a 
small  number  of  great  companies." 

(a?)  As  to  compensation  to  oflScers  under  a  special  act,  see  Bruffv.  Cobbold,  80  L.  T.  697. 
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CHAPTER  XV. 

ARR.VXUEMENTS    BY    lUILWAV  COMPANIES   UNABLE   TO   MEET  THEIR 

ENGAGEMENTS. 


The  Railway  Companies  Act,  1867  (a),  contains  provisions  of  ini- 
portance  for  the  beuetit  of  railway  companies  finable  to  meet  their 
engagements.  The  4th  section  (b),  after  providmg  that  rolling  stock 
may  not  be  taken  in  execution  by  a  judgment  creditor— a  provision 
which  continues  to  apply,  although  the  railway  be  closed  for  traffic  (c), 
— L-nacts  that  the  judgment  creditor  "  may  obtain  the  appointment  of 
a  receiver,  aiid^  if  nceessary,  of  a  manager  of  the  undertaking  of  the 
company  {*l),  on  application  by  petition  in  a  summary  way  to  the 
Court  of  Chancery  in  England  (e)  or  Ireland  (/),  according  to  the 
situation  ((jf)  of  the  railway  of  the  company,  and  directs  *'that  all 
money  received  by  such  receiver  or  manager  shall,  after  due  provision 
for  the  w^orking  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  direc- 
tion of  the  Court,  in  payment  of  the  debts  (h)  of  the  company,  and 
otherwise,  according  to  the  rights  and  iiriorities  of  the  pei*sons  for  the 
time  being  intere^teil  therein  ;  and  on  payment  of  the  amount  due 
to  every  sueii  judgment  creditor,  the  Court  may,  if  it  think  fit,  dis- 
charge such  receiver,  or  such  receiver  and  manager." 

The  new  rights  given  by  this  section  are  independent  of  the 
question  whether  or  not  the  company  has  rolling  stock.  The 
appointment  of  a  receiver  or  manager  is  a  matter  of  right  wherever 
tlie  judgment  creditor  is  unpaid  j  if  the  company  is  conducting  its 
own  traffic  arrangements  the  appointment  of  a  manager  is  *'  neces- 
sary i  "  the  directors  will  ordinarily  be  appointed  managers ;  and  the 


(a)  30  k  81  Vict  c  127,  rol.  II., 
"Stfttutp.s,"  Ac. 

{b)  Urigiiiftlly  tempomry,  bnt  made  per- 
etual,  alter  hftviug  been  coutiiiucd  from 

ue  to  time,  by  38  k  3»  Vict,  c  31. 

(c)  Midland  Waggan  Ctf*  v.  FotUrir^ 
n.  Co,,  L.  R.,  6  Q."  B,  D,  86 ;  60  L.  J,, 
Q.  B.  e. 

\d)  A  dock  comjinny  authorized  to  con- 
strnct  A  railway  ih  witbin  tlie  net.  GiaU 
Ntfrtkern  E,  Co.  v,  Taiu^urdin^  L.  B.,  13 
Q.  B.  D.  8M;  82  W.  R.  650  ;  East  and 
W9H  India  Dock  r^.,  in  iy,  m  h.  1\  2iJ7 


-e.  A. 

(«)  Chancery  Divisioti  of  the  High  Cuurt, 
Jud.Act,  1873,  8.  34. 

(/)  Chnjic«r)'    Division    of    the    High 
Court,  Jud.  (Irt'land)  Act,  1877,  8.  M. 
^{g)  A»  to  Scotland,  see  Kaitway  CTom- 
pauipB  (Scotland)  Act,  1867,  80  k  81  Vict 
c.  12(3,  s,  4. 

(A)  For  distinctioti  between  *'  ont- 
l^ings*'  &iid  '*  debts,  '  see  Namn  and 
Kinff^KOuri    Jktilivai/^     In    ?r,    Price^    jBc 
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BaUwainCom- 
paniu  Ad,  1867. 


80  ft  SI  Vict. 
C  127, 1.  0. 

PreiMuratiun  and 
filing  or  acheme 
ufamngement. 


Stay  of  actions 


AttMnt  by  mort 
gageen,  ftc. 


only  evidence  necessary  to  support  an  application  for  a  manager  is 
an  affidavit  by  the  judgment  creditor  that  he  is  such  creditor,  and 
that  his  debt  is  unsatisfied,  and  the  company  is  carrying  on  its  own 
business  in  the  ordinary  way.  All  this  was  decided  by  the  Court  of 
Appeal  in  Mandiesier  and  Milfoi^l  R,  Co.,  In  re,  Cambrian  R.  Co., 
Ex  parte  (i).  If  a  company  has  not  commenced  to  acquire  lands  or 
to  construct  its  railway,  it  has  not  an  "  undertaking "  within  the 
meaning  of  the  section  (k), 

A  judgment  creditor  obtaining  a  receivei-ship  order  obtains  no 
priority  over  other  creditors ;  a  receiver  will  not  be  appointed  until 
all  the  creditoi-s  of  the  company  have  been  satisfied^  and  therefore 
the  section  neither  contemplates  nor  permits  making  of  successive 
receivership  orders  (l).     The  6th  section  is  as  follows  : — 

*'  6.  Where  a  company  are  unable  to  meet  their  engagements  with  their 
creditors,  the  directors  may  prepare  a  scheme  of  arrangement  between  the 
company  and  their  creditors  (with  or  without  provisions  for  settling  and  defining 
any  rights  of  shareholders  of  the  company  as  among  themselves,  and  for  raiaing, 
if  necessary,  additional  share  (m)  and  loan  capital,  or  either  of  them),  and  may 
file  the  same  in  the  Court  of  Chancery  in  (n)  England  or  in  Ireland,  according  to 
the  situation  of  the  principal  office  of  the  company,  with  a  declaration  in  writing 
under  the  common  seal  of  the  compauv,  to  the  effect  that  the  company  are 
unable  to  meet  their  engagements  with  their  creditors,  and  with  an  affidavit  of 
the  truth  of  such  declaration  made  by  the  chairman  of  the  board  of  directon, 
and  by  the  other  directors,  or  the  maior  part  in  number  of  them,  to  the  best  of 
their  respective  judgment  and  belief. 

After  the  filing  of  the  scheme,  the  Court  may,  on  the  application 
of  the  company,  restrain  any  action  (o)  against  the  company,  on  such 
terms  as  the  Court  thinks  fit :  (Sect.  7). 

Notice  of  the  filing  of  the  scheme  must  be  published  in  the 
Gazette  {p)  ;  and  after  such  publication,  no  execution,  attachment 
or  other  process  against  the  property  of  the  company  is  available 
without  leave  of  the  Court  (q)  :  (Sects.  8,  9). 

The  scheme  is  deemed  assented  to  by  mortgagees  or  bondholders, 
when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  such 
persons,  and  by  the  holders  of  debenture  stock,  when  it  is  assented 


(0  L.  R.,  14  Ch.  D.  645 ;  49  L.  J.,  Ch. 
365  ;  42  L.  T.  714. 

(k)  Birviingham  ami  LichJU'ld  Junction 
E,  Co.,  In  re,  L.  R.,  18  Ch.  D.  155  ;  50 
L.  J.,  Oh.  594  ;  45  L.  T.  164  ;  29  W.  K. 
908. 

(/)  Mersey  Co.,  In  re,  36  W.  K.  372 
— C.  A. 

(wi)  **  Share  "  includes  stock  :  sect.  3. 
But  uemble,  the  words  "additional  share 
and  loan  capital "  do  not  extend  to  raising 
aabstitutional  share  and  loan  capital  :  lie 
Bristol  and  KorUi  Somerset  R.  Co.,  37 
L.  J.,  Ch.  851 ;  L.  R.,  6  Eq.  448. 

(n)  Now  the  Chancery  Division  of  the 
High  Court  of  Justice :  Judicature  Act, 


1873,  8.  34. 

{o)  Proceedings  by  unimid  vendors  of 
land  may,  in  a  proper  case,  be  stayed  under 
sect.  7.  See  lie  Cambrian  H.  Co.,  L.  B., 
3  Ch.  278. 

{p)  ** Gazette"  means,  u-ith  respect  to 
England,  the  J^oudon  Gazette,  and,  with 
resjject  to  Ireland,  the  Dublin  Gazette: 
Sect.  3. 

{q)  In  lie  Devon  ami  JSoinei'sit  B.  Co., 
L.  K.,  6  Kq.  610 ;  37  L.  J.,Ch.  914,  Gillard, 
y.-C,  held  that  this  section  enabled  tlie 
Court  to  restrain  a  creditor  who  had  re- 
covered judgment  in  scire  facias  against  a 
shareholder  under  8  Vict.  c.  16,  s^  36,  from 
issuing  execution. 
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to  in  writing  bj  three-fourths  in  vahie  of  the  holders  of  such  stock, 
and  by  the  holders  of  a  rent-charge,  when  it  is  assented  to  in  writing 
by  three-fourths  in  vahie  of  such  holders:  (Sects.  10,  11),  By 
guaranteed  or  preference  shareholders  the  ncheme  is  assented  to  as 
follows : — If  there  is  only  one  class  of  gtiartmteed  or  preference 
shareholders,  then,  by  three*fourths  in  vahie  of  that  class;  and  if 
there  are  more  classes  of  guaranteed  or  preference  shareholders  than 
one,  then  by  three -fourths  in  value  of  each  such  class  :  (Sect.  12). 
Lastly,  ordinary  shareholders*  assent  at  an  extraordiuary  general 
mefeting  of  tlie  company,  specially  called  for  that  purpose  :  (Sect.  13). 
If  the  company  be  lessees  of  a  railway,  the  scheme  is  deemed  assented 
to  by  tlie  leasing  company  through  the  consent  of  its  shareholders 
in  similar  proportions  :  (Sect  14).  It  is  expressly  provided  that  the 
assent  of  any  chiss  of  shareholders  or  mortgagees,  or  of  a  leasing 
company,  or  holders  of  debenture  stock,  "  shall  not  be  requisite  in 
case  the  scheme  does  not  prejudicially  affect  any  right  or  interest  of 
sue! I  class  or  company  "  (?*)  :  (Sect  15). 

The  16th  and  17th  sections  provide  for  the  confirmation  of  the 
.scheme  of  arrangement  by  the  Court. 

The  scheme  when  confirmed  is  enrolled  in  the  Court,  and  the  pro 
visions  thereof  have  the  like  effect  as  if  they  had  been  enacted  by 
Parliament :  (Sect.  18).  Notice  of  the  confirmation  and  enrolment 
must  be  published  in  the  Gazette,  and  the  company  must  keep  at 
their  principal  office  printed  copies  for  public  sale,  under  a  penalty  of 
20/,  and  a  continuing  penalty  of  jL  a  day :  (Sects,  19,  20). 

Sect  22  is  a  general  clause,  enabling  the  Lord  Chancellor,  &c.  to 
make  General  Orders  for  the  regulation  of  the  practice  of  the  Court 
of  Chancery  under  the  act  («). 

The  effect  of  these  clauses  was  much  considered  in  1868,  in  the 
case  of  lie  Cainln^kin  R,  Co.  (i),  in  which  it  was  held  by  Lord 
Cairns,  L.  J.,  upon  appeal  from  Wood,  V.-C,  that  the  scheme  was 
not»  under  sect,  18,  binding  upon  unpaid  landowners  or  general 
creditors  of  the  company,  but  only  on  persons  who  have  assented 
thereto  or  are  members  of  classes  which  have  become  bound  by  the 
assent  of  the  requisite  majorities;  that  the  Court  has  jurisdiction 
under  sects.  7  and  9  to  restrain  proceedings  by  unpaid  landownei^s  or 


ARS^'Ut  by 
holitrrn  of  ix'lit- 

A«»ent  by  tltjuw- 
holdem. 


[f\  In  iU  O^mMan  K  Co.,  L.  R., 
a  Gil.  it  p.  284,  Wood,  V. -C,  aaid, 
"It  it  rather  curioiu^  uid  it  ahowa  some 
degree  of  haste  in  the  fnuning  of  the  act, 
that  there  is  uo  ckuae  that  I  can  find  pay- 
ing that  these  assent?  are  requiri'd,  exceut 
1>j  inference,  when  it  sa^a  the  asseots  shall 
he  deemed  to  bo  ifiven^  and  then  that  no 
other  consent  shall  Iw  roqnin^d :  npon  which 
one  i^  iufeiri^nLially  1^  to  iiUpt>o#e  thski  uU 


the  conaenta  previonftly  apoken  of  are  re- 
qniied.  It  i*  IiaAtily  framed,  \mi  the  mean* 
ingof  the  Legislatnre  is  clear  by  inference." 

{»)  See  the  General  Ordent  made  under 
thia  aection,  printed  at  length  in  vol  IL, 
"  Statutea,"  &c.,  after  the  statute, 

(0  L*  li'.  3  Ch.  278 ;  37  L.  .).,  Ch.  40J», 
See  ali4o  lie  BriMal  and  North  SamersH 
R  Co,,  37  L.  J„  Ch.  851;  U  R,  tf  Eq. 
i4S. 


EiirMlineut, 
«0t>ct  unrl  piibll- 
catfon«tf?»chonip. 


General  Onlflifc 


J2n0ipci|r  Com* 

Scli<«iiie  uf 
arTADj^cnicnt  not 

iDiliftNl  \ntuU 
own  cm,  Ac* 
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nStoXfiST.  g®^®'*!  creditors  during  the  maturing  of  a  scheme,  but  will  not  do 

B»  Cambrian —  ^  unlcss  the  schome  makes  reasonable  provision  for  the  payment 

X.CO,  of  the  claims  of  such  landowners  and  creditors ;  and  that  sect.  23 

does  not  take  away  the  jurisdiction  of  the  Court  as  to  landowners. 

The  case  has  been  so  frequently  referred  to  as  an  authority,  that  it 

is  worth  while  to  present  it  at  some  length. 

The  scheme  of  arrangement  filed  by  the  company  on  30th 
October,  1867,  contained  the  following  provisions : — 

AHicle  3.  "  The  capital  sums  of  the  mortgages,  in  class  A.  in  the 
schedule,  shall  be  payable  on  the  1st  of  January,  1873,  and  not 
before." 

Article  5.  "The  company  shall  be  at  liberty  to  exercise  the 
powers  conferred  by  any  acts  of  the  Inland  Coast  or  Camtbrian 
Companies  for  raising  money  by  mortgage  to  the  extent  of  the 
money  which  remains  unraised  under  the  same  acts  respectively, 
and  all  the  mortgages  granted  shall  comprise  and  be  charges  on  all 
the  railways,  undertakings,  and  property  of  the  company,  whether 
Inland  Coast  or  general,  and  shall  bear  the  interest  in  the  mort- 
gages respectively  mentioned  ;  and,  as  to  priority,  rank  pari  passu 
amongst  themselves  and  equally  with  the  mortgages  comprised  in 
Class  A.  in  the  schedule." 

Article  7.  **  The  company  shall  forthwith  complete  all  contracts 
with  landowners  uncompleted,  and  settle  all  other  debts  and  liabili- 
ties owing  from  the  company,  other  than  those  comprised  in  the 
schedule,  by  granting  to  the  landowners  and  creditors  for  the  amount 
of  the  capital,  purchase-moneys,  and  sums  owing  to  them,  together 
with  their  interest  and  costs  respectively,  if  any,  rent-charges,  mort- 
gages, or  debenture  stock  in  Class  A.  of  this  scheme,  and  to  be  subject 
to  the  provisions  of  Article  5  of  this  scheme,  and  all  actions  or  suits 
brought  or  instituted  by  any  such  landowners  or  creditors  against  the 
company  shall  be  stayed ;  and  no  actions  or  suits  shall  be  brought 
or  instituted  against  the  company  by  any  such  landowners  or 
creditors,  except  for  non-performance  of  obligations  under  or  within 
this  scheme." 

When  this  scheme  was  filed,  actions  brought  against  the  company 
by  simple  contract  creditors,  suits  and  actions  by  unpaid  vendors  to 
recover  purchase-money,  and  to  enforce  liens  and  suits  in  equity  by 
debenture  holders,  were  pending.  Summonses  having  been  issued  to 
stay  these  proceedings,  and  adjourned  into  Court,  Wood,  V.-C, 
decided,  as  regarded  actions  by  simple  contract  creditors  and  deben- 
ture holders,  that  those  in  which  there  was  any  question  to  be  tried 
ought  to  be  allowed  to  go  on  to  trial,  execution  being  stayed  ;  and 
that  in  the  others,  to  which  the  company  admitted  that  they  had 
no  defence,  proceedings  ought  to  be  stayed,  on  the  company  giving 
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judgment  to  be  dealt  with  as  tlie  Court  should  direct  He  refused 
to  stay  the  proceedings  by  landowuei-s,  and  as  to  these  proceedings 
the  company  appealed.  Lord  Cairns,  L.  J.,  affirmed  this  judgment 
but  on  different  groundi^.  After  commenting  on  the  divisions  of  the 
act,  and  the  provisions  of  some  of  the  different  sections,  liis  Loniship 
observed : — 

**  I  stated  at  the  close  of  the  case  of  the  company  that,  altliotigh  this  was  not 
the  {vropertime  fnr  deciding  what  w<niM  be  the  effect  of  the  adienie  in  the  present 
ca»e»  1  t^unhl  nut,  fur  the  purpose  of  the  present  application,  read  the  act  afij^iving 
it  any  force  uv  validity,  much  leas  the  force  of  an  enactment,  m  against  uutside 
creditora^ — that  ia^  general  creditura — or  against  unpaid  landowners.  The  ]iers<ina 
against  whom  it  in  to  have  effect  are  thooe  aaaenting  tn  it  or  boinid  hy  It,  tlnit  is, 
those  who  have  actually  agreed  to  it,  or  those  who,  not  having  agreed  hj  it,  are 
declared  by  the  prt?vious  sections  to  he  bound  :  in  otlier  words,  the  majority  and 
tlie  minority  of  tlie  various  claases  whose  vot^^a  are  to  be  taken.  If  outside 
creditors  or  unpaid  landowTiera  were  to  be  bound  by  the  scheme,  they  must  be 
bound  hy  it»  even  thongh  it  iwstponed  or  gave  them  a  dividend  only  on  their 
debts,  and  they  wonld  be  in  a  much  worse  position  than  shareholders  or  debeu- 
tnre  h<jldera,  for  no  opportunity  is  given,  or  provision  made,  for  their  assenting 
to  or  dissenting  from  the  scheme." 

After  further  commenting  on  the  statute,  and  expressing  his 
opinion,  differing  from  that  of  the  Vice-Chancellor,  that  the  words 
**  hereinbefore  contained/'  in  sect  23,  related  only  to  the  earlier  part  of 
that  section,  and  not  to  the  previous  sections  ;  and  therefore  that,  in 
a  proper  case,  the  Court  had  jurisdiction  to  restrain  proceedings 
by  an  unpaid  vendor  of  land  under  sect.  7,  and  that  an  unpaid 
vendor  would  be  obliged,  under  sect.  9,  to  obtain  leave  of  the  Court 
before  issuing  process,  Lonl  Cairns  proceeded : — 

**  The  question,  however,  remains — Is  this  a  proper  case  for  staying  snch  pro- 
ceedings i  I  am  clearly  of  opinion  it  is  nut.  Without  professing  to  lay  down 
any  rule  which  is  to  meet  every  case,  I  cannot  think  it  wonld  be  right  that  the 
Court  should  suspend  the  proceedings  of  any  unpaid  landowTier,  or,  indeed,  of 
any  outside  creditor,  tmlesB  it  saw  that  a  scheme  was  proposed  in  good  faith, 
which,  if  it  reached  maturity,  would  afford  a  reasonable  prospect  of  providing 
for  the  payment  of  the  claims  of  creditors,  and  thus  compensate  them  for  a  tern* 
porary  suspension  of  tlieir  remedies.  These  claiuei  "  [Articles  5  and  7  of  the 
scheTne]  "  hardly  retiuiro  comment,  and,  indeed,  were  scarcely  attempted  to  be 
justified  by  argument.  Tiiey  provide  in  substance,  not  that  the  landowner  shall 
be  paid*  but  that  he  shall  not  be  paid^  that  he  shall  lose  his  right  of  suit  and 
action,  and  that  in  lieu  of  his  debt  he  shall  receive  an  obligation  of  the  company, 
for  the  payment  of  wliich  no  provision  is  made,  and  which  as  to  priority  is  to 
funk  jKiH  jhiMttn  with  similar  obligations  t«5  he  given  for  the  claims  of  other  land- 
owners and  creditors,  and  with  the  whole  debenture  debt  in  Schedule  A.  to  the 
adieme.  It  appears  to  me  to  be  impossible  to  suppose,  holdingj  as  I  do,  that  the 
scheme,  if  matured,  would  not  bind  a  landowner  or  outside  creditor,  that  the 
Court  would,  during  the  maturing  of  the  scheme,  suspend  the  ramedies  of  the 
landowner*" 
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This  decision,  where  applicable,  has  been  followed  with  approval 
in  subsequent  cases  referred  to  in  the  note  (u).  The  facts  of  these 
cases  are  too  special  for  insertion.  They  establish  that  debenture 
holders  are  bound  by  the  assents  of  their  majority,  unless  it  can  be 
shown  that  those  assents  were  obtained  by  fraud  {x) ;  that  a  deben- 
ture holder  who  obtains  judgment  is  bound  by  the  scheme,  and 
will  be  restrained  from  taking  proceedings  under  his  judgment  (y)  ; 
and  that  an  outside  elegit  creditor,  although  not  bound  by  the 
scheme,  cannot  claim  any  benefit  from  it  {z).  A  petition  has  been 
dismissed  on  the  application  of  outside  creditors  (a).  It  has  been  held , 
too,  that  where  a  railway  company  had  made  no  provision  in  their 
"  scheme  "  for  payment  of  the  salary  of  their  secretary,  the  secretary 
was  entitled  to  a  writ  of  sci.fa.  against  the  shareholders,  although  he 
was  aware  of  the  scheme  and  had  not  objected  to  it  (6). 

The  holders  of  debenture  stock  will  not  be  allowed  to  vote  like 
ordinary  shareholders.  Where  a  scheme  provided  that  the  holders 
of  "  debenture  and  preference  stock  should  have  the  same  privileges 
of  voting,  and  the  same  rights  and  qualifications  for  directors  and 
otherwise  as  the  holders  of  ordinary  stocks,"  Bacon,  V.-C,  referring 
to  sect.  31  of  the  Companies  Clauses  Act,  1863,  doubted  whether  the 
Court  could  make  such  an  alteration  in  the  constitution  of  the 
company  as  to  admit  creditors  to  vote,  and  approved  the  scheme  with 
the  omission  of  the  words  "  debenture  and  "  (c). 

It  was  held,  before  the  Judicature  Act,  that  a  motion  for  leave  to 
issue  execution  ought  to  be  made  in  the  branch  of  the  Court  by 
which  the  scheme  was  sanctioned  (d). 


{u)  Be  Potteries,  dx,  7?.  Co.,  L.  R., 
5  Ch.  67 ;  Potteries,  dx.  R.  Co.  v.  Minor, 
L.  R.,  6  Ch.  621;  Stevens  v.  Mid  Hants 
R.  Co.,  L.  R.,  8  Ch.  1064  ;  42  L.  J.,  Ch. 
694  ;  29  L.  T.  318  ;  Re  Bristol  ami  North 
Somerset  R.  Co.,  L.  R.,  6  Eq.  448  ; 
Stephens  v.  Cork  and  Kinsale  R.  Co., 
Ir.  R.,  6  Eq.  604. 

(a;)  Re  East  and  West  Junction,  /».  Co., 
L.  R.,  8  Eq.  87. 

(y)  Potteries  R.  Co.  v.  Minor,  uhi 
supra. 


{z)  Stevens  v.   Mid  Hantn  R.   Co.,   nbi 
supra. 

(«) 
21  L. 

(^) 
817. 

{c) 
41  L. 

id) 
of)  V. 
819. 


Somerset  and  Dursrt  R.  Co.,  In  re, 

T.  656  ;  18  W.  R.  832. 

Re  Teign  Valley  R.  Co.,   17  W.  R. 

Re   Staffonl  and   UtUyxcter  R,   Co,, 
J.,  Ch.  777;  20  W.  R.  921. 
Christ   Church   {Dettn  and  Chapter 
West  Junction  R.   Co.,    17  W.   R. 
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1.  The  Power  of  Raihoay  Companies  to  enqaqe  in  and  to  relinQuish     i.  Pomrana 
the  mtMnes8  of  Can^iers.  <»fTv- 


A  RAILWAY  company,  as  we  have  seen,*  has  by  law  no  monopoly  of  •  ngeiio* 

carriage,  but  ia  required  to  permit  any  other  company  or  person  to 

run  a  train  upon  the  railway  on  payment  of  toll.     The  powers  of  the  r  q.  Act, «.  se. 

companies  to  act  as  carriers  themselves  are  derived  from  the  86th  I'^^w^r  to  carry 

section  of  the  Railways  Clauses  Act,  1845,  which  enacts,  that  *'  it  k**^^ 

shall  be  lawful  for  the  company  to  use  engines  and  carriages  to  be 

drawn  thereby,  and  to  carry  upon  the  railway  all  such  passengers  and 

goods  as  nhall  be  offered  to  them  for  that  purpose."     And  the  89th 

section  of  the  same  act  enacta  as  follows : — 

''  Nothing  in  this  or  the  special  act  oantoined  shall  extend  to  charge  or  make   Sect.  89. 
liable  the  company  fuiihor  or  in  any  other  coae  than  where  aoconling  to  the  laws    Liibiiities  of 
of  the  reiUm,  stage  cuuch  proiirietors  and  commoti  carriers  would  be  liable,  nor   *'**"*iTX*****5* 
ahall  extend  in  any  degree  tu  deprive  the  company  of  any  protection  or  privilege    commoncarT*^ 
which  common  camera  or  stage  coach  proprietoni  may  be  entitled  to  ;  but,  on 
the  contrary,  the  company  shjill  at  all  times  be  entitled  to  the  bene  tit  of  evety 
such  protection  or  privilege/* 

Railway  companies  are  common  carriers  ;  but  that  the  86th  section 
is  permissive,  and  that  the  companies  may  relinquish  the  carrying 


544 


CHAP.   XVr.— RAILWAY  COMPANIES  AS  CJARRIERS. 


1.  Powtrand 

OUimHon  to 

Carry, 

ComiMUiy  nmj 
relinquiMh  cany- 
ing  butiiiMC 

Joknton  v.  Mid- 
land R.  Co. 


business,  must  be  taken  to  be  clearly  settled  by  Johnson  v.  Midland 
R,  Co,  (a).  In  that  case  there  was  a  canal  from  Syston  to  Melt(»i 
Mowbray,  and  another  canal  from  Melton  McTwbray  to  Oakham.  The 
defendants,  by  an  extension  act  empowering  them  to  make  a  branch 
line  from  Syston  to  Peterborough,  had  purchased  the  canal  from 
Melton  Mowbray  to  Oakham,  and  closed  it  entirely.  After  the 
opening  of  the  branch  line,  which  passed  through  Melton  Mowbray 
and  Oakham,  and  had  stations  at  each  of  those  towns,  the  defendants 
canied  coals  and  goods  the  whole  distance  from  Syston  to  Peter- 
borough, and  they  carried  oil-cake  and  other  goods  from  Melton 
Mowbray  to  Oakham,  but  they  never  carried  coals  from  Melton 
Mowbray  to  Oakham,  nor  could  they  do  so  unless  they  gave  up  the 
passenger  traffic  or  maile  a  new  line  of  rail  The  plaintiff  took  five 
tons  of  Ibal  to  the  Melton  Mowbray  station  yard,  and  there  left  them 
for  conveyance  to  Oakham,  tendering  the  price  of  carriage.  The 
action  was  brought  for  refusal  to  carry.  But  the  C!ourt  of  Exchequer 
was  unanimous  that  the  company  was  "  under  no  legal  obligation  to 
carry  coals." 

Parke,  B.,  observed, — 

''There  haa  never  been  any  doubt  about  the  liability  of  a  carrier  to  oany 
aooording  to  the  profession  which  ho  makes  to  the  public.  A  person,  however, 
may  take  upon  himself  the  business  of  a  carrier  and  profess  to  carry  light  goods 
only,  and  then  you  cannot  compel  him  to  carry  heavy  goods  ;  or  he  may  choose 
to  say  that  he  will  carry  from  Manchester  to  London,  and  not  from  the  inter- 
mediate stations,  and  then  you  cannot  make  him  take  up  goods  from  the  latter. 
Still,  as  soon  as  he  has  publicly  professed  to  carry  in  any  particular  manner,  and 
so  long  as  he  does  so,  he  is  bound  to  carry  the  goods  of  any  one,  if  he  has  room 
in  his  conveyance,  and  the  price  of  the  carriage  be  tendered  when  the  goods  are 
offered.  Here,  however,  there  lias  been  no  public  profession  on  the  part  of  the 
company,  that  they  will  carry  coals  from  Melton  Mowbray  to  Oakham.  Nor, 
indeed,  would  the  action  lie  ui  this  case,  even  if  thei-e  were  such  an  implied 
contract  with  the  public,  because  it  does  not  appear  that  the  company  had  con- 
veniences for  carrying  coal  from  Melton  Mowbray  to  Oakham.  As  to  the 
proposition,  that  the  liability  arises  from  the  statutes  under  which  the  defen- 
dants are  em|>owored  to  act,  and  that,  when  they  once  become  carriers,  they  are 
bound  to  carry  all  kinds  of  goods  from  and  to  every  station  on  the  line,  it 
appears  to  me  that  that  proposition  is  not  made  out.  There  might  have  been 
great  ground  for  that  proi)o8ition,  if  the  acts  had  contained  a  prohibition  to  all 
other  persons  carrying  on  a  like  business  on  the  line.  But,  on  the  contrary,  the 
acts  show  that  the  public  have  a  right  to  carry  goods  on  a  railway  if  they  please. 
Practically,  no  doubt,  that  right  has  been  found  to  be  useless  (/>).  We  must, 
however,  look,  not  to  the  practical  effect,  but  to  the  meaning  of  the  Legisla- 
ture :  and  I  am  of  opinion,  that,  under  this  act,  if  the  company  become  carriers, 
there  is  no  obligation  on  them  to  take  upon  themselves  the  duties  of  carriers 


(a)  4  Exch.  367;  18  L.  J.,  Ex.  366.  See 
also  Palmer  v.  Grand  Junction  R.  Co., 
4  M.  &  W.  749 ;  Carpuc  v.  London  and 
Brighton  B,  Co.,  5  Q.  B.  747 ;  Crouch  v. 


L.  ct  .V.  /r.  n.  Co.,  23  L.  J.,  C.  P.  78. 

(6)  See  Powell,  Duffryn,  dx.  Co,  v. 
Taff  Vale  R.  Co.,  L.  R.,  9  Ch.  331,  and 
p.  442,  ante. 
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bti&luctv. 
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ftltogetlier,  and  on  every  part  of  their  line,  but  they  may  confine  their  durying 
to  any  part  t^J  which  tltey  chooae  to  limit  themselves,  and  they  may  afterward* 
reliiKjuiali  the  Imsinc^isa  if  they  pleaae,  though  it  is  not  necessary  to  determine 
that  point  now.  I  am  of  opinion  that  the  80th  aection  of  the  Bailwayi  Clausen 
Act  enables,  but  does  not  comf»el,  the  company  to  act  as  carriers," 

Again,  in  Harf  v.  L  tmd  X,  \\\  It  f*o.  ((?),  Wood,  V.^C,  saiil,— 

'*  I  cannot  have  any  doubt ;  I  felt  none  before  in  Latiea4ier  and  dtrUtit  R.  Cu. 
r,  iV.  ir.  R.  To.  (ti\  that  there  is  a  power  in  any  railway  company  Ui  abstain 
from  carrying  at  all,  if  it  tliinks  fit.  I  rjuite  agree,  if  it  becomes  a  carrier,  it 
must  then  carry  for  all  ;  it  cannot  carry  for  some  and  refuse  to  carry  for  others  ; 
but  I  am  quite  at  a  loss  to  discover  any  indication  of  intention  in  any  of  the  acts 
that  they  slxould  necessarily  become  carriers,  except  for  the  conveyance  of  the 
mails  and  trciops,  which  it  was  thought  Parliament  was  justified  in  imposing 
upon  them,  There  are  two  indications  very  plain  to  the  contrary  :  first,  which 
is  of  cours»the  highest  indication,  it  is  a  power  which  is  conferred,  and  not  a 
direction  or  mandate  t*n  the  part  of  the  Government,  tliat  they  shall  be  carriers 
on  the  line  ;  secondly^  in  what  is  called  the  Cheap  Passenger  Traffic  Act  (7  At  8 
Vict,  e,  85),  and  through  all  those  series  of  acta  which  prtivide  for  cheap  trainsp 
the  provision  is  always  that  so  long  as  they  shall  carry  on  the  railway  they  shall 
have  thttse  cheap  trains,  indicating  that  it  Wiis  prcdiable  or  possible  that  they 
might  themselves  not  becotjie  earrierH.  I  say  '  probable  '  for  this  reason  :  I  do 
not  know  whether  any  such  arrangement  actually  eiista,  but  I  can  easily  con- 
ceive the  propriet^irs  of  short  lines  of  railway  joining  to  other  large  linea 
making  arrangements  tliat  they  should  not  become  carriers  at  all,  by  which  the 
carr\nug  should  take  place  totally  by  those  larger  ctnupanies  ;  the  officers  of  the 
shuit  lines  ni*t  of  coui-se  contravening  the  intention  of  the  Legislature  by 
roaigning  the  management  of  their  line,  but  sim^dy  taking  tolls  under  any  such 
arrangement  as  they  may  think  fit ;  and  accordingly,  whether  with  fi>reeight  or 
not,  Piurlianient  did  contemplate  that  thei-o  might  bo  other  companies  starting 
fur  using  these  lines,  bt^cause  in  the  Railways  Clauses  Act  there  is  a  clanse 
(sect.  92),  that  the  railway  shall  be  free  on  the  payment  of  tolls  :  and  it  was 
ill  c«uitempktiou,  probably,  that  other  companies  or  persons  might  be  induced, 
although  the  dirticulties  which  are  incident  to  the  thing  have  prevented  such  a 
course  being  taken,  to  l'>©come  carriers  upon  the  general  line  of  railway,'* 


Neither  of  these  deciaion^,  however,  nor  the  80th  section  of  the  Rail- 
ways Clauses  Act,  can  be  taken  to  affect  the  geuenil  jnriadiction  of 
the  Kailway  and  Canal  Commission/  nor  the  partinilar  rddicjations,     scen.48&,sn». 
if  nny,  imposed  by  the  special  Act. 

The  common  law  yhtigatious  of  railway  com|)auie8  a>s  carriers 
}\p|H'ur  to  be  co-extensivc  with  tlmse  of  carriers  not  owning  tho  road. 
All  the  decisions,  therefore,  npon  the  law  of  carriers  are  applicable  ^^^(*lSi*^ 
and  have  l>een  applied  to  railway  corapanicB,  except  where  the  law  *^,*'|"^'*''j^;*,""''*"'^ 
luLs  been  expressly  modified  by  Act  of  Parliament,  These  decimons 
clearly  establish  that  railway  companies  are  Ujund  to  caixy  jtccording 
to  their  profession,  but  not  otherwise,  all  persons,  animals  and  goods 


U)  30  U  J..  Ch.  817;  2  J.  4  H.  80« 
H.— VOL.  I, 


(rf)  2  K.  *  J,  2»8;  25  L  J„  Ch.  228. 
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1.  Pow§rand 
Obligation  to 


offered  to  them  for  carriage;  that  they  carry  passengers'  luggage/ 
animals  and  goods,  as  insurers ;  and  that  they  cany  passengers,  not 
as  insurers,  but  under  the  liability  to  answer  to  the  passenger  for  any 
injury  caused  by  their  negligence  to  which  he  himself  has  not  con- 
tributed. It  is  clear,  also,  that  the  companies  may  refuse  to  cany  if 
their  trains  be  full,  and  that  they  are  liable  for  losses  happening 
beyond  their  own  line. 

The  Carriers  Act  is  of  general  application,  and  modifies  the  liability 
of  railway  companies  as  insurers  of  goods.  It  would  seem  clear  that 
the  companies  may,  by  any  amount,  exceed  their  maximum  tolk 
with  respect  to  the  carriage  of  articles  within  the  Carriers  Act  The 
7th  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  is  of  special 
application  to  railway  and  canal  companies,  and  increases  the  liability 
of  the  companies  as  carriers  of  goods,  passengers'  luggage,  and  animals. 
This  section  gives  the  companies  power  to  exceed  their  maximum  tolls 
by  a  reasonable  amount,  with  respect  to  certain  animals  therein  men- 
tioned (e).  Lord  Campbell's  Act  is  of  universal  application,  and 
increases  the  liability  of  railway  companies  for  negligence  of  whatever 
kind,  by  allowing  the  representatives  of  the  party  killed  by  such 
negligence  to  sue  the  wrongdoer. 
i^^iuMi  The  obligations  of  railway  companies  to  charge  within  a  certain 

•  p*ge  447,  ante,  maximum  varying  with  each  special  Act,*  to  charge  equally,!  and  to 
t  Page 466, antfj.  publish  their  chargcs,!  have  been  already  considered.  A  particular 
t  Page  452,  an  .  ^yjgi^^jQjj  |^  charge  a  reasonable  sum  only  in  respect  of  "terminal 
f  Faga  560.  post  services,"  ie.,  services  springing  out  of  but  distinct  from  carriage,§ 
II  i*iige  584,  iMi8t  and  a  particular  exemption  from  liability  to  ciury  dangerous  goods, |j 
will  be  considered  presently. 

We  will  now  pass  to  the  more  detailed  discussion  of  the  subjects  of 
this  chapter. 


2.  Carriage  of  2.   Of  the  Cannage  of  Oooda  and  Anvnuds. 

Goods  and 

Animals.  i    .••.<.    . 

At  common  law,  railway  companies  stand  in  the  situation  of  in- 

LiaWlitleaof  /.     n  i  i         •        ,  ,  ,  , 

companies  at       surcr  of  all  goous  and  animals  entrusted  to  them,  and  are  answerable 

common  law. 

for  every  loss  or  damage  happening  thereto  by  any  external  cause, 
•  Page 549, post,  except  by  the  act  of  God*  or  enemies  of  the  sovereign  (/).  The  com- 
panies, therefore,  are  responsible  for  loss  by  robbery  as  well  as  for  the 
wrongful  acts  of  mere  strangers,  in  regard  to  the  property  bailed  to 
them  for  transportation,  and  notwithstanding  they  are  not  themselves, 

(^)  As  to  goods,  see  perCookburn,  C.  J.,  against   an    insurance  company    apon    a 

in  Peek  v.  North  Staffordshire  R.  Co.,  10  tloating    policy  when   station  and   ware- 

II.  L.  Cas.  473,  audi).  565,  post.  houses  burnt  down  and  goods  consumed, 

(/)  Forward  v.   PiUard,    1  T.  R.  27.  see  L.  <t  N,  W.  R.  Co.  ▼.  Qlyn,  1  EU.  & 

At  to  the  rights  of  the  railway  company  KIL  652. 
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or  by  their  servants,  guilty  of  any  negligence  or  omissioii  of  duty  ; 
and  they  ha%'e  their  remedy  over  against  the  wrongdoer  for  the 
damages  they  may  sustain  by  his  wrongful  act  (g).  And  upon  the 
principle  above  mentioned,  the  companies  are  liahle  for  a  loss  by 
accidental  tire,  while  the  goods  are  in  their  custody  {/t),  or  by  the 
felony  of  their  servants  (i).  This  %vas  the  rule  of  the  common  law, 
which  regulated  all  cases  in  which  there  was  no  special  contract 
between  carriers  and  their  eniployei's  (Ic). 

Another  and  equally  important  rule  is,  that  the  companies  are 
bound  to  cany  goods  according  to  their  profession  (I). 

But  the  cases  show  that  if  a  carrier  refuses  to  take  charge  of  goods, 
because  his  coach  is  full  (in),  or  because  the  goods  are  of  a  nature 
which  will  at  the  time  expose  them  to  extraordinary  danger  (?i),  or 
to  a  popular  rage  (o) ;  or  because  they  are  brought  at  an  unreasonable 
time  (p)  ;  these  will  furnish  reasonable  groiuids  for  his  refusal,  and 
will,  if  true,  be  a  sufficient  legal  defence  to  an  action  for  the  non- 
carriage  of  the  goods  (q). 

The  liability  of  insurers  and  the  obligation  to  cany  are  the  two 
essential  feiitures  of  '*  common  carriers." 

Another  duty  of  can*iers  is  to  take  the  utmost  care  of  goods  from 
the  moment  of  receiWng  them  {r)  ;  to  caiiy  them  safely  to  the  proper 
place  of  destination ;  and  to  make  a  right  delivery  of  tliem  there, 
according  to  the  usage  of  trade,  or  tije  course  of  business  (^•). 

A  carrier  is  also  required  to  obey  the  directions  of  the  owner  of  the 
goods  during  their  transit,  and  at  any  period  of  the  transit  he  may 
have  them  back,  unless  the  subsequent  directions  are  unreasonable,  as 
where  goods  have  been  put  into  a  pLTrCe  from  which  they  could  not  be 
removed  without  the  greatest  inconvenience  or  the  like  {t), 


Ltflbility  In  I 
offlrft. 


ObllKntlou  to 
curry. 


"  C^mtuou 
Carrie  rs," 


Carriers  bound 
to  cany  luifcly. 


fitoppiKgf  in 
tmiuita. 


iff)  Trenl  and  Mermyt  d^  Co.  r.  Wood, 
4  Doug.  287 ;  Barclay  f ,  y-Oaiia,  3  Doug. 
389. 

(A)  Httde  V.  Trent  and  Mersey  Navi- 
ffoiim  bo,,  5  T.  R,  889;  Gai^Hfe  y. 
Boume,  4  Hing.  N.  C,  814  :  7  Mao.  k  G. 
8r*0;  1!  CI  &  Fin.  i5.  For  exception 
whrre  gocxls  warelioiiHnil,  »ce  f'ttapifmn  v, 
L.  A-  N.  n\  R  Cif.,  L.  R.,  5  Q.  B,  IX  278, 
anil  p.  ^ii9t  post. 

(0  0.  ir.  li.  Co.  V.  mmjmll,  18  C.  B. 
575.  explniniiig  BuU  v.  0,  IF.  K  Co.,  II 
t\  B.  14(}, 

{k)  As  to  sii^ciai  coutnuiU,  nee  IV^fld  r. 
PUk/ord,  8  M.  &  W.  US. 

{1}  Johnson  y.  Midlmui  R.  Co.,  4  Ex. 
367,  and  p.  544,  ante. 

(m)  DmU  V.  Hohh»^  2  Show,  127.  In 
^  parte  Bobins,  7  Dowl.  566,  a  toanda^ 
muii  was  reftiBed  to  compel  a  railway  com- 
pany to  carry  the  g<x>as  of  a  particular 
carrier,  on  the  ffromi  J  that  the  general  law 
of  the  land  might  he  «nforceil  by  nction. 

{n}  S««  mat,  5,  poat. 


(o)  Edivarda  v.  Sh€rraU,  1  East,  fl04. 

ip)  Lathe  y.  CotUfn,  1  1x1.  Ra^in.  at  p. 
662. 

{q)  Story  on  Ballmcuta,  sect.  508.  Where 
a  railway  compauy  a>(iieed  with  a  carrier 
that  he  ah  on  Id  carry  all  ijooda  presenteil  to 
hiin  at  a  certain  sptvified  mto  of  payini'Ut» 
and  that  the  agrronient  «hould  er»niinuf«  iit 
force  for  twelve  months,  it  was  lie  Id  llmt 
110  action  would  tie,  altliougb  th^  coin- 
pany  ceased  to  pref^ent  goods  for  carriage 
within  the  twHve  moiithM.  Burton  v.  G, 
i\\  JL  Co.,  9  Exch.  &U7  ;  23  L.  J.,  Kx. 
184. 

ir)  It  is  sufiicient  to  prove  a  delirery 
either  to  an  agent  of  the  earner,  at  the 
nmial  place  of  receipt,  or  to  an  agent  who 
had  authority  to  receive  them.  Bee  Bur* 
rell  V.  North,  2  Car.  k  Kir.  080,  per 
Fjrle,  .1. 

(«)  lltjdi  V.  Tr^t  and  Mer$ey  Naviga^ 
twti  Co.,  6T,  R.  389. 

(/)  Thtts,  where  a  package  was  directed 
ta    a    paaaeuger,   per  **Ship   Melbourne^ 
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Ct)n!(tructire 
delivery  at 
tiding. 


Oarrier  may  set 
up  title  of  real 


Neglect  of  con- 
Hignee  to  rect^ive. 


Hone,  livery 
charges  for. 


But  it  has  been  held  that,  notwithstanding  the  contract  with  the 
consignor,  the  carrier  may  deliver  the  goods  wherever  he  and  the 
consignee  may  agree  (u).  Thus,  where  whiskey  on  which  customs 
duties  had  not  been  paid  was  addressed  to  consignees  at  a  custom- 
house, and  claimed  by  and  delivered  to  them  at  the  railway  station, 
whereby  they  escaped  the  payment  of  duties,  it  was  held  by  the 
House  of  Lords  that  the  consignoi*s  could  not  recover  from  the  rail- 
way company  the  amount  of  the  duties  which  the  consignors  had 
been  compelled  to  pay  in  consequence  of  the  default  of  the  con- 
signees (x). 

In  a  case  in  Ireland,  where  the  consignee  of  coals  being  advised  of 
their  arrival,  neglected  to  send  for  them  according  to  the  usual 
practice,  it  was  held  that  the  carrying  company  performed  their 
contract  by  a  constructive  delivery  at  a  siding,  where  the  coals  were 
lost  (y). 

Common  carriers,  who  are  bound  to  receive  goods  and  can  make 
no  inquiry  as  to  the  ownership,  are  not  estopped  from  setting  up  the 
title  of  the  real  owner  and  delivering  them  to  him;  and  as  they 
would  be  protected  by  the  law  against  him,  if  they  delivered  the 
goods  in  pursuance  of  their  employment  without  notice  of  his  claim  ; 
so  they  are  equally  protected  against  a  paeudo  owner  from  whom 
they,  receive  the  goods,  in  the  event  of  the  real  owner  claiming  them, 
and  their  being  given  up  to  him  {z). 

If  the  consignee  refuse  to  receive  the  goods,  the  carrier  is  not 
bound  to  give  notice  to  the  consignor.  He  becomes  an  involuntary 
bailee  only,  but  must  do  what  is  reasonable  under  the  circumstances, 
what  is  reasonable  being  a  question  for  a  jury  (a). 

A  horse  may  be  put  into  a  livery  stable  if  no  person  come  to  fetch 
him  from  the  station,  and  the  railway  company  may  recover  the  livery 
charges  from  the  consignee  (6).     How  long  a  railway  company  would 


Australia/'  and  was  sent  by  the  plaintiff 
to  the  station  of  the  defendants  to  n«  taken 
to  London,  and  it  ap])eared  that  before  the 
goods  arrived  in  London  the  ]»laintiff  do- 
livered  to  a  clerk,  at  the  Euston  station  of 
the  L.  &  N.  W.  R.,  a  written  onler,  direct- 
ing that  they  shonid  be  forwarded  to  Kat- 
clifTe  Highway,  but  the  order  was  not 
complied  with,  and  the  goals  were  taken 
to  the  Melbourne  and  carried  to  Australia 
and  lost,  it  was  decided  that  the  clerk 
at  the  Euston  station  was  an  agent  of  the 
defendants,  having  authority  to  receive  the 
countermand  ;  and  that  the  defendants 
were  liable  for  the  loss  occasioned  by  their 
non-compliance  with  the  countermand. 
ScoUJuim  V.  South  Staffordshire  H.  Co., 
22  L.  J.,  Ex.  121 ;  8  Exch.  341. 

(i/)  L.  A  N.  ir,  R,  Co.  V.  BartUti,  31 
L.  J.,  Ex.  92;  7  H.  &  N.  400. 

(x)    Cork     DifttiUeri€9    Co.     v.     Great 


Southern  and  Jf^estem  JR.  Co.  {Ireland), 
L.  R.,  7  H.  L.  269. 

(v)  Bradshaw  v.  Irish  North  JVestrm 
It.  Co.,  7  Ir.  C.  L.  252. 

{z)  Sheridan  v.  New  Quay  Co.,  28 
L.  .1.,  C  P.  58.  See  also  European,  Ac. 
Mait  Co.  V.  Iloyal  Mail  Steam  Packet 
Co.,  30  L.  J.,  C.  P.  247.  In  Coombs  v. 
Bristol  and  Exeter  R.  Co.,  27  L.  J.,  Elx. 
269,  a  plea  by  carriers  that  they  had  re- 
ceived the  goods  from  A.  and  had  settled 
with  him  tor  the  loss  of  them,  was  held 
bad. 

(a)  Hudson  v.  Baayndale,  27  L.  J.,  Ex. 
93.  See  also  Crow:h  v.  O.  W.  R.  Co.,  26 
L.  J.,  Ex.  418  ;  Heugh  v.  L.  A  N.  IF.  B. 
Co.,  L.  R.,  5  Ex.  51;  39  L.  J.,  Ex.  48; 
21  L.  T.  676. 

(b)  O.  N.  It.  Co.  V.  SwaffUld,  L.  R.,  9 
Ex.  132  ;  43  L.  J.,  Ex.  89 ;  80  I^  T.  562. 
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Aflvioe-nott't 


be  boutid  to  keep  utielaimed  goods,  it  is  hard  to  say.     But  if  tLey  Wfti-yhowwng. 
hold  the  goods  in  consideration  of  a  warehouse  rent,  they  are  liable 
for  negligence,  although  they  may  have  advised   the  consignee   that 
they  hold  them  at  *'  owners  sole  risk  "  (c). 

When  a  reasonable  tirae  ha^  elapsed  after  the  arrival  of  the  guods, 
the  liability  of  the  company  as  insurers  ceases,  and  they  become  liiible 
as  warehousemen  only.  Tliis  is  settled  by  Chapman  v.  Qreat  Wedeni 
R,  Co.  {tJ),  In  that  case  the  plaintiff  was  consignee  of  goods  '*  to  be 
left  till  called  for  "  at  Wimborne  station.  Tliey  arrived  at  the  station 
and  were  warehoused  there  on  the  24th  day  of  the  month.  On  the 
morning  of  tlie  :27th  they  were  burnt.  The  plaintitF  exj>ecti'd  tlietn, 
and  had  called  on  the  22nd.  The  Court,  while  pointing  out  that  iu 
ordinary  cases  what  was  a  reasonabk-  time  within  to  call  wiis  a 
question  of  fact,  decided  that  a  reasonable  time  liad  elapsed,  and 
that  the  defendants  were  ]R*t  liable,  as  th*^re  was  nu  evidence  of 
negligence. 

The  ordinary  ad  vice- note  sent  by  a  railway  company  to  a  consignee 
does  not  estop  the  company  fr<jm  afterwards  ^setting  up  that  all 
the  goods  described  therein  were  not  in  t'wcl  delivered  to  tlie  com- 
pany by  the  consignor  (c).  The  company  will  not  be  liablf  tor  a 
mis-delivery  upon  an  advice-note  or  vouclier  fraudulently  obtained 
from  the  consignee  {/),  nor,  if  they  folluw  the  usual  course  of 
business,  for  a  conversion  of  goods  entrusted  to  them  in  pursuance 
of  a  fictitious  order,  and  delivered  to  a  wTong-doer  in  fraud  of  the 
real  owner  (g). 

To  the  ipiestion,  at  what  time  the  carrier  is  bound  to  make  a  iHtneordcUtpry* 
delivery  of  the  goods,  the  general  answer  is,  that  he  is  bound  to 
deliver  the  goods  within  a  reasonable  time  (A),  under  ordinary  cir- 
cumstances, but  he  is  not  bound  to  use  extraordinary  effort»s,  or  incur 
extraordinary  expense  in  order  to  surmount  obstructions  caused  by 
the  act  of  God.  And  the  act  of  God,  according  to  the  decision  of  the 
Court  of  Appeal  in  Kiujent  v.  Sniitk  (I),  appears  to  be  a  direct, 
violent,  sudden,  and  in'esistible  act  of  nature  which  could  not  by  any 
reasonable  care  have  l>een  foreseen  or  resisted  (k),  A  airner*s  first 
duty  is  to  carry  mfdt/,  and  he  is  justilied  in  incno'ing  delay  where 
ueoessaiy   to   secure   that  (l).     If,  however,  the  party  sending  the 


Act  of  Ood. 


(c)  MilcJwll  V.  jAfncaJihift  ami  TwjI-- 
shire  R.  Co.,  L  K,,  10  Q.  H.  260, 

(»/)  L.  K,.  5  g.  B.  D.  t>78  ;  4W  I..  ,1, 
If  H.  420  ;  42  L.  T.  W2  ;  28  W,  |{.  f.tJH. 

(^)  Oirr  V.  L.  *t*  A^  W,  /.'.  rV,  L.  U., 
IOC.  P.  307;  31  L.  T.  18!^. 

{/}  Ifnofh  V  L.  A  N.  ir.  R,  €0,,  ttbi 
wupm. 

(f/)  J/'Aof/i  V.  M'h&i,  L  R.,  6  Ex.  »6; 
40  L.  J.,  Kx,  30;  24  L.  1\  6I5». 

ih]  ilaphftd  w  Pidiff/tHl,  it  Man,  k  0. 
m  I  2  Powl  N.  8*  910  i  Ma:<»  V.  L.  d: 


i\\  ir.  R  Co.,  32  L.  .1.,  g.  B.  2»2.  What 
I'otiStituteM  dtiUvejy  in  a  ijilestirm  of  fikXit, 
.S<»e  JHh^tJtenf  V,  BrinUtl  itttii  Kjcrttr  R.  Co^^ 
37  L.  .),,  Kx.  113. 

(i)  L  K.,  1  C.  P.  Div,  423;  46  I*.  J,, 
r.  P.  mi ;  34  Lu  T.  827. 

U-)  In  Rndfhn  v.  fA  N.  R.  Co,,  28 
L.  .!.,  Ex.  51  ;  32  L,  T.,  O.  S.  94,  »  anow- 
{itonn  wofl  hM  the  act  of  Goil* 

(/)  a.  N.  R.  Co.  V.  Tufflnr,  Zh  U  J., 
C.  P.  2M;   \Un.  Si  Pulli.  171. 
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Goods  witUn 
Ctrrien  Act. 


Reasonable 
route. 


^o^!iuS!!d^    goods  stipulate  that  the  carrier  shall  forward  them  the  same  evening, 
^**'''*^'       a  special  contract  is  created,  and  the  carrier  may  be  sued  for  a  breach 
of  it  (m).     The  deposit  of  coals  at  a  siding  has  been  held  to  operate 
as  a  constructive  delivery  (n). 

If  goods  be  within  the  Carriers  Act,  that  Act  may  be  set  up  as 
a  defence  to  an  action  for  not  delivering  them  within  a  reasonable 
time  (o). 

A  railway  company  does  not  appear  to  be  bound  to  carry  by  its 
shortest  route  {p). 

Prieeofcairiage.  A  Carrier  is,  in  all  cases,  entitled  at  common  law  to  demand  the 
price  or  hire  of  carriage,  before  he  receives  the  goods ;  and,  if  it  is 
not  paid,  he  may  refuse  to  take  charge  of  them.  But  it  is  not  neces- 
sary in  order  to  support  an  action  for  refusing  to  carry,  that  the 
satisfaction  should  have  been  tendered,  in  the  strict  sense  of  that 
term,  as  applied  to  antecedent  debts.  It  is  sufficient,  if  the  consignor 
was  ready  and  willing  to  deal  for  ready  money,  and  notifies  that 
readiness  and  willingness  to  the  carrier ;  the  money  is  not  required 
to  be  paid  down  until  the  carrier  receives  the  goods  which  he  is 
bound  to  carry  {q).  If  the  price  of  carriage  is  not  paid  before  the 
goods  are  received,  the  carrier  cannot  sue  for  such  price  till  they  are 
delivered  (r). 

With  regard  to  the  damages  to  which  a  carrier  is  liable  for  non- 
delivery of  goods,  the  following  rule  was  laid  down  in  Hadley  v. 
Baxendale  (s) : — 

''  Where  two  parties  have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.e.,  according  to  the  usual  course  of  things,  from  such  breach 
of  contnict  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract,  as  the  pro- 
bable result  of  the  breach  of  it.  Now,  if  tlie  special  circumstances  under  which 
the  contract  was  actually  made  were  comnnmicated  by  the  plaintiffs  to  the 
defendants,  and  thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordiuaiily  follow  from  a  breach  of  contract 
under  these  special  circiunstances  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  iniknown  to  the  party 
breaking  the  contract,  he  at  the  most  could  oi  Jy  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  wliich  would  arise  generally  and  in  the 
great  multitude  of  cases,  not  afiected  by  any  si>ecial  circumstances,  from  such  a 


HatVtu  V.  /frrjpf  tt- 
do/e. 

namages  for 
non-deliveiy. 


(??i)  Sec  IHdJ'ofd  v.  Omnd  Junction  H. 
r'o.,  12  M.  k  W.  7t)6,  where  thedefeudaiitM 
were  siie<l  lor  not  forwardiiig  pork  on  the 
evening  ol'  delivery. 

(n)  liraihhaw  v.  Irish  North  U'etftem 
R,  Co.,  Ir.  R.,  7  C.  L.  2r>2;  21  W.  R. 
581. 

(o)   Wallace    v.    Dublin    and    BelfoH 


Ju.nctivn  U.  Co.,  Ir.  K.,  6  C.  L.  341. 

(j))  Mi/rrs  V.  L.  d-  S.  W.  R.  Co.,  L.  K., 
5  (J.  r.  1,  and  p.  449,  ante. 

{q)  Pickford  v.  Grand  Junction  R,  Co,, 
8  M.  &  W.  372  ;  2  Kailw.  Cas.  592. 

(r)  Rarne^  v.  Marshall,  18  Q.  B.  785. 

(*)  9  Exeh.  341. 


SECT.   2.— f'ARRUGE  OF  GOODS  AND  ANIMaLS*. 

breach  of  ooniracL  For  hiul  the  Bpecial  circumBtances  boon  knowiif  the  pnrtieii 
might  have  specially  provided  for  the  breach  of  contrivct  by  »f>ecial  terms  aa  to 
the  damages  in  that  case ;  and  of  this  atl vantage  it  would  be  very  unjust  to 
deprive  tliein.  Now  the  above  principles  are  those  by  which  we  think  the  jury 
ought  tn  be  guided  in  estimating  the  damages  arising  oat  of  any  breach  of 
contract," 


I 


Upon  this  principle,  whore  a  miller  sent  a  broken  iron  shaft  to  a 
carrier  to  be  conveyed  by  liitn  to  a  consignee  as  a  pattern  for  a  new 
shaft,  and  the  carrier*s  clerk  was  told  that  the  mill  was  stopped,  and 
the  shaft  must  be  delivered  immediately,  and  that  a  special  entiy,  if 
necessary,  must  be  made  to  hasten  its  delivery ;  but  the  delivery  wjts 
nevertheless  delayed  an  unreasonable  time,  in  consequence  of  whitdi 
the  mill  was  stopped,  and  the  miller  incurred  a  loss  of  profits  ;  it  was 
held  that  such  loss  could  not  be  recovered  against  the  carrier,  who 
had  no  notice  that  the  profits  of  the  mill  would  be  stopped  by  un- 
reasonable delay  in  delivering  the  shaft,  and  the  loss  could  not  be 
cousidered  such  a  consequence  of  the  brciich  of  contract  as  could 
bave  been  fairly  and  reasonably  contetnplated  by  botli  purties  when 
they  made  the  contract  (0* 

The  rule  of  Hadky  v.  Baxemkde,  although  more  than  once  ques- 
tioned (ti),  has  been  frequently  follmved{x),  and  although  nut  ca|Kil*Ic 
of  meeting  all  caj^es  ( y),  bus  never  been  tieparted  from  in  England 
and  the  rule  obtaining  in  America  is  substantially  identical   there- 
with {z). 

Wliere  a  railway  company  refused  to  carry  at  the  ordinary  rate 
packed  parcels  for  a  carrier,  whereby  he  was  obliged  to  send  them  by 
a  more  circuitous  route  at  a  greater  expense*  it  vv;vs  held  that  he  waa 
not  entitled  to  recover  damages  for  an  alleged  loss  of  business  (re)* 

So  in  an  action  for  delay  in  delivering  skins  for  making  gloves, 
Keating,  J.»  held  that  the  phiintiff,  although  entitled  to  recover  the 
deterioration  in  the  value  of  the  skins,  could  not  recover  the  loss  in 
wages  paid  to  workmen  kept  idle  in  consequence  of  their  non-arrival, 
and  his  ruling  was  upheld  by  the  Court  of  Queen*s  Bench  (i). 

lu  Qi'e  \\  LaiU'd^kire  and  Yorkshire  R.  Co.,  the  plaintiffs  caused 
to  Ixj  delivered   bales  of  cotton  to  a  railway  company  to  be  civrried 


Loft«  or  pro  At. 


Nprtktrn  JL  to. 
Lo«»orbiu.1net 


Loan  In  wioMl 


I 


(r)  ffrtdlctf  V.  Bojttitdalr,  £>  Kxch,  '6i\. 

{n)  8^  jjcr  Crompton,  J*,  in  Simonn  v. 
Pntrhrtl,  26  L.  J,*  Q  B.  at  p.  VM  ;  ywx 
Black liini»,  J,,  ill  Moni  v.  MulHml  R, 
Co.,  42  L.  J.,  C.  r,  atpv  61. 

{x)  See  Parhtmn  v,  MiddlcUm,  27  L.  J,, 
C.  R  231 ;  Sffuftl  v.  Foord,  28  L.  .!.,  Q,  B, 
178  ;  1  E.  *  E.  602  ;  Hales  v.  L  d-  A*. 
m  JL  Co.,  3*2  L,  J.,  Q.  K  292 ;  (rHanlnn 
V.  Q,  JV,  R>  Co.,  34  L.  J.,  Q.  B.  IM  :  6 
B    k  S.  484  ;    JFoodger  v,  O.  IK  U.  Co., 

aoL,.h,  a  R  177: 


{}f)  Sei'  ^c^  V.  iV//,  U  Ir,  C  L.  Ji.  13 ; 
U'ilMm  V,  Nnf?}»rt  D(hJc  rV,,  35  L.  J., 
Kx,  P7  J  4  If.  &  C.  232  ;  C/rv  v.  ThH„ti'.% 
Inmmirl\%  dr.  Co.,  37  U  J.,  g.  B.  fiS. 

(r)  Sec  all  tlie  ols^a  In  botJi  countries 
t^oUocted  HTid  discussed  in  Sedg^rick  on 
D»mflges,  flth  <hI,  a. d.  1874,  p.  SI, 

(a)  Crouch  v,  Q.  N,  R,  Co.,  11  Exch. 
742. 

(6)  U  PiiiUur  v.  S.  E.  JL  Co.,2  L.  T. 
17a 


and  yftrkahtr* 
R.Co, 

LiiMi.  of  itrifHt 
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Aniwuds, 


WiUon  V.  Imh- 
coMkireand  York- 
§hinR,Co. 
Deterioration  of 
goods,  low  of 


tiftiupletf. 


LoM  of  mIu 
at  show. 


Collard  v.  South 
Eastern  /•*.  Co. 

Dt-tcrionition- 
Markct  value— 
HniMi. 


from  Liverpool  to  Oldham,  and  instead  of  being  delivered  the  fol- 
lowing morning,  which  was  the  usual  time,  the  cotton  was  not 
delivei-ed  for  four  days.  The  plaintiffs  inquired  for  it  at  the  Oldham 
station,  both  before  and  after  the  actual  delivery  of  it  to  the 
defendants,  and  told  the  defendants'  manager  that  the  plaintiffs'  mill 
was  at  a  standstill  on  account  of  the  non-delivery  of  the  cotton,  and 
that  they  would  look  to  the  company  for  compensation  for  the  loss 
sustained  ;  but  the  fact  of  the  mill  being  at  a  standstill  was  not  com- 
municated to  the  defendants  or  their  agents  at  Liverpool  at  the  time 
the  cotton  was  delivered  to  them  to  be  carried  ;  and  in  consequence  of 
the  delay  a  new  mill  of  the  plaintiffs  was  prevented  working  for  two 
days  and  a  half,  and  workpeople  kept  idle  to  whom  plaintiffs  had  to 
pay  7L  wages,  and  the  plaintiffs  claimed  71.  10^.  for  the  profits  they 
would  have  made  by  working  their  mill  for  the  time  in  question :  it 
was  held  by  the  Court  of  Exchequer  that  neither  wages  nor  loss  of 
profit  could  be  recovered  (c). 

It  has,  however,  been  held  in  an  action  by  a  cap  manufacturer 
against  a  railway  company  for  damages  for  loss  sustained  by  delay  in 
delivery  of  cloth,  by  which  the  plaintiff  lost  the  season  for  making  it 
into  caps,  and  so  disposing  of  it,  that  although  the  plaintiff  could  not 
recover  his  loss  of  profits,  yet  the  jury  might  take  into  consideration 
the  deterioration  in  the  marketable  value  of  the  cloth,  by  reason  of 
the  season  having  passed  for  making  caps  which  the  plaintifi*  might 
then  have  sold  (d)  ;  and  the  principle  of  this  case  has  recently  been 
applied  to  the  case  of  samples  of  wool  delayed  until  the  season  at 
which  they  could  be  used  for  procuring  orders  had  elapsed,  similar 
samples  not  being  procurable  in  the  market  (e),  so  that  the  plaintiffs 
were  held  entitled  to  recover  as  damages  the  value  to  them  of  the 
samples  at  the  time  at  which  they  should  have  been  delivered. 

Damages  are  recoverable  for  the  loss  of  a  sale  at  a  show  (/), 
though  not  for  the  loss  of  a  chance  of  a  prize  at  a  show  (</),  and  where  a 
parcel  was  left  at  a  receiving  office  labelled  "  Stand  23,  Show  Ground," 
it  was  held  that  the  label  was  sufficient  notice  that  the  goods  were 
being  sent  to  a  show  so  as  to  admit  of  damages  l)eing  recoverable  for 
the  parcel  being  delivered  too  late  for  the  show  (/t). 

In  Colhird  v.  South  Eastern  R.  Co.  (0,  the  plaintiff  sent  hops  in 
bags  from  Kent  to  London  by  the  defendants'  railway,  for  the  pur- 


(c)  Gee  V.  Laivcaaliire  and  Ycrkahirc  11. 
Co.,  80  L.  J.,  Ex.  11  ;  6  H.  &  N.  211. 

(d)  JVilsim  V.  Ijincnshirc  and  Ydrkshirf 
n.  Co.,  80  L.  J.,  C.  p.  232;  9  C.  IJ.,  N.S. 
682. 

W  SchuUze  V.  G.  E.  R.  Co.,  L.  R.,  1ft 
Q.  B.  D.  30  ;  56  L.  J.,  Q.  B.  442  ;  57 
L.  T.  488;  85  W.  K.  688— C.  A. 

(/•)  Simpson  V.  L.  d:  N.  W.  R.  Co.,  45 


L.  J.,  g.  IJ.  182. 

{g)  WiUmn  V.  AiabcnjuU  R.  Co.,  19  Jur. 
448. 

(/t)  Jatiiesonv.  .Midland  R.  Co.,  50  L.  T. 
426. 

(0  80  L.  J.,  Ex.  393  ;  7  H.  &  N.  79.  As 
to  damage  arising  from  bad  ]>acking,  see 
Higginbifthn n\  v.  Q.  N.  R.  Co.,  2  Fost  & 
F.  796. 
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puse  ot  delivery  to  the  vendee,  a  hop-dealer.  The  hops  were  detaiue  J 
by  the  defendants  several  days,  and  were  damaged  by  water,  and  the 
vendee  refused  m  accept  them.  The  plaintiff  dried  the  hops,  but 
when  fit  for  Bale  the  price  had  fallen;  moreover,  the  stained  part  of 
the  hops  deteriorated  the  market  value  of  the  whole,  although  for 
brewing  purposes  the  bulk  was  unaffected.  The  plaintiH'  sued  the 
cuinpan}^  and  it  was  held  that  he  was  entitled  to  recover  the  differ- 
ence between  the  market  value  (k)  of  the  whole  on  the  day  the  hops 
ought  to  have  been  bruiight  to  market,  aod  the  day  un  which  they 
wei'e  afterwards  brought  to  market,  and  was  not  confined  to  the  value 
of  the  parts  actually  damaged,  although  the  defendants  had  no  notice 
that  the  hops  were  sent  for  sale  and  not  for  use  ;  and  it  was  also  lield 
that  there  was  no  difference  between  a  delay  occasioned  by  the  deten- 
tion of  the  hops  in  the  hands  of  the  carrier,  and  the  delay  necessary 
for  restoring  tfiem  to  a  marketable  state  when  delivered  by  the  carrier 
in  a  damaged  couditiim. 

Where  raffs  were  delivered  1 4-  days  late  in  a  worthless  state  from  their  i'"tH»»«^'  ^*  i^'« 
having  l>een  packed  in  a  damp  state,  it  was  held   that  only  nominal   m'^^^^  wt-t 
damages   wfre  recoverable,   because  the  rags  would  not   have  bt:en 
injured  if  they  had  been  packed  dry,  and  the  loss  was  attributable  to 
the  plaintiff's  own  act  in  packing  them   wet  without  informing  the 
company  that  s{>ecial  care  was  necessary  (/), 

A  contract  tu  carry  by  a  particular  train  does  not  amount  tt>  a 
warranty  that  such  ti'ain  shall  start  or  arrive  at  the  time  mentioned 
in  the  time  bills  (m). 

There  seems  little  doubt  that  a  railway  company  may  decline  to  ^'^t^J^XI''^ 
carry  at  extra  specfl  except  at  an  extra  rate  (n).  Whether  a  company 
may  decline  to  carry  at  an  extraordinary  risk  arising  out  of  the  breach 
of  the  ordinal  y  contract  to  deUver  within  a  reasonable  time  is  another 
and  more  difficult  questiou,  whicli  was  raised  but  not  *lecided  in 
Horiw  V.  MkUanJ  R,  Co.  (lA.  There  the  majority  of  the  Exchec|uer  J;,*^^^^*"^'***'^"'^ 
Chamber  held,  on  a  special  case,  that  the  plaintiff  was  not  entitled  to  Humfv.Muthmt 
recover  for  the  non-delivery,  on  a  particular  day,  of  a  tiuautity  of 
shoes  which  the  plaintiff  hivl  contracted  to  deliver  (for  the  supply  uf 
the  French  arniy  during  war)  on  or  before  that  particular  day.     The 


C<iuLra.i't  for 
]i«rtkiilar  inim 


li.  L'o. 


(i\\  111  JUce  V.  JJtuxmialr,  30  L.  J.,  Ex. 
1171 ;  7  H.  k  N-  y<5,  the  coiisiguco  vfm 
held  ttijtitle«l  to  itcover  the  valiiu  ^f  gtMMl« 
ut  the  phvti  (it  trhick  tlitjy  were  ctmsipiwl, 
ii*f  ditstmgiiislie^l  fnmi  thv  pbco  at  whk'li 
they  Vb'*?tv  dt?liveir'<l  tu  thc«  tiiirifr,  JScc 
f/Hfmhtn  v.  </.  W'.  /;.  Co.,  34  L  .1., 
Q.  B.  151  ;  <5  B.  &  iS.  484  ;  WtlHama  v. 
Btffmtkls,  34  L.  J.,  Q.  B.  221  ;  (S  B.  &  S. 
495  :  G.  H^.  IL  Cu.  v.  Redniairm,  L.  R.,  1 
C.  l'>  329  ;  IViMnUitr  v.  O,  W,  FL  Co.,  36 
U  J.,  U-  K  177*  ' 

(/)  BtdUuinv.l.  a  .t  A  IL  Co,,  L.  H,, 


y  il  K  D*  682. 

c.  r.  mil  'M  L.S.,  a  i\  170. 

{tt)  Sen  [>i*r  Lush,  J  .  in  Home  v.  MitU 
Imut  iL  C(K ,  in  Ira,  'Hie  f<[*ecuii  aot  ti^Uftlly 
roTitains  u  dau^te  Iniiiied  to  meet  such  a 
( ji4M\  :iiul  <ilJowini4  the  iiumfiimiea  to  exceed 
thinr  niaximtiiu  mtc.     See  p.  459,  ante. 

(o)  L.  li.,  8  C.  P.  131 ;  42  L.  J.,  C.  i\ 
61> ;  28  L,  T.  812  ;  21  W.  K.  481,  affimi- 
iiig  {<]iAtK  LuaL,  J.,  and  Pij^tt»  B.)  S.  L\ 
L.  R.  7  a  l\  683. 
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plaintiff  informed  the  station  master  at  Kettering  (whose  authority 
was  admitted)  that  the  shoes  would  be  thrown  back  upon  his  hands 
if  not  delivered  in  London  to  time,  but  did  not  otherwise  disclose  the 
nature  of  the  conti-act  The  shoes  were  in  fact  delivered  a  day  late, 
and  thrown  back  upon  the  plaintiff's  hands,  with  the  result  that, 
owing  to  a  fall  in  the  market  from  a  cessation  of  the  war,  he  loet 
la.  Sd.  a  pair  on  resale.  The  Court  held  that  the  defendants  were 
not  liable  for  this  extraordinary  loss,  the  ground  of  the  decision  being, 
that  there  was  no  clear  notice  that  the  breach  of  contract  would  be 
followed  by  any  other  loss  than  the  market  value.  Kelly,  C.R, 
appears  to  have  thought  that,  in  the  absence  of  a  special  contract^ 
and  in  the  event  of  clear  notice  to  the  company,  they  would  have  been 
bound  lK)th  to  carry  the  goods  at  the  ordinary  rate  and  to  bear  the 
extraordinary  loss;  but  Pigott,  B.,  and  Lush,  J.,  appear  to  have 
thought  otherwise. 

In  the  curious  case  of  Catniington  v.  0.  N.  R.  Co,  (p),  which  was 
decided  on  demurrer,  it  appeared  that  Messrs.  Crosse  &  Blackwell 
were  in  the  habit  of  sending  empty  casks  by  the  defendants'  railway 
to  the  plaintiff,  which  the  plaintiff,  a  manufacturer  of  ketchup,  filled 
with  ketchup  and  returned  to  Messrs.  Crosse  &  Blackwell,  that  the 
defendants  negligently  delivered  to  the  plaintiffs  other  casks,  which 
had  been  filled  with  turpentine ;  and  that  the  plaintiffs  mistaking 
such  other  casks  for  those  of  Messrs.  Crosse  &  Blackwell,  filled  them 
with  ketchup,  and  spoilt  the  ketchup.  The  defendants  were  held  not 
liable  in  respect  of  the  ketchup  so  spoilt ;  on  the  ground,  it  seems, 
that  they  could  not  have  expected  that  the  casks  would  not  have  been 
examined  before  being  filled. 

In  Carr  v.  L.  <t*  N.  W,  R.  Co,  (5),  the  defendants  were  held  not 
liable  to  a  consignee  who  resold  a  greater  quantity  of  bleaching 
powder  than  that  consigned  to  him  on  the  strength  of  an  advice  note 
describing  such  greater  quantity  as  remaining  at  the  station  to  his 
order ;  but  in  Coventry  v.  Great  Eastern  R.  Co,  (r),  the  defendants 
were  held  liable  to  a  third  party  who  ailvanced  money  upon  two 
delivery  orders  in  favour  of  the  borrower  which  represented,  upon  the 
strength  of  two  advice  notes,  that  tlic  borrower  was  entitled  to  the 
delivery  of  two  consignments  of  wheat,  whereas  he  was  in  fact  entitled 
to  the  delivery  of  one  only. 

As  to  the  general  rights  of  carriers,  it  is  to  be  observed,  that,  in 
virtue  of  the  delivery  of  the  goods,  they  acquire  a  special  property  in 
them,  and  may  maintain  an  action  against  any  person  who  takes  the 
goods  out  of  their  possession,  or  does  any  injury  to  them  («).     This 


(»)  49  L.  T.  392— C.  A. 
{q)  L.  R.,  10  C.  P.  307. 
ir)  L.  K.,  11  g.  B.  D.  776;  r>2  L.  J., 


<3.  B.  694  ;  49  L.  T.  641— C.  A. 
(«)  2  Wros.  Saiind.  ed.  of  1871,  p.  94. 
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right  arises  from  ibeir  general  interest  in  conveying  the  goods,  and 
their  responsibility  for  any  loss  ur  injury  to  them  during  their  transiit. 

At  common  law  a  carrier  ha^  a  lien  on  the  particular  goods  car- 
ried (0,  hnt  it  seems  no  general  lien  for  a  balance  of  account  (u). 
The  97th  section  of  tlie  Railways  Clauses  Consolidation  Act,  which 
gives  a  general  power  to  detain  and  sell  all  goods  in  case  of  non- 
payment of  tolls  due  in  respect  of  any,  has  been  construed,  in  Wallis 
V.  L,  (t  S.  W.  R.  Co.  [x),  EB  applicable  to  tolls  due  for  the  use  of  the 
railway  only.  If  this  decision  be  correct,  the  companies  acting  as 
camera  have  only  the  common  law  lien  to  rely  upon,  and  this  carries 
with  it  no  right  to  sell  (y).  It  is,  however,  common  for  railway 
companies  to  create  a  general  Hen  Ijy  agreement,  such  as  by  a  con- 
dition in  the  consignment  note  that  "all  goods  delivered  to  the 
compauy  will  be  received  and  held  by  them  subject  to  a  general  lien 
for  money  due  to  them,  whether  for  carriage  of  such  goods  or  other 
charges/'  and  also  to  stipulate  for  a  right  to  sell  in  case  the  lien  be 
not  satisfied  («),  aod  a  lien  so  created  is  not  affected  by  the  refusal  of 
the  consignee  to  accept  the  goods  (a),  but  must  be  satisfied  by  the 
consignor  before  he  can  recover  the  goods,  A  company,  however, 
cannot  claim  the  l>onefit  of  such  an  agreement  where  the  receiver  of 
a  bankrupt  consigns  goods  to  him  [h),  A  general  lien  will  not  enure 
to  bind  the  ownei",  unless  he  be  both  consignor  and  consignee  (c). 
And  it  has  been  expressly  held  that  the  general  lien  does  not  affect 
the  consignors  right  to  stop  in  hunsitu  (d). 

Where  goods  were  carried  at  the  low^er  of  two  rates,  and  the  con- 
signee was  allowed  the  gratuitous  use  of  a  crane  whicli  was  unsafe  lo 
the  knowledge  of  the  defendants,  and  broke,  causing  the  death  of  the 
servant  of  the  consignee,  it  was  hehl  that  an  action  by  the  represen- 
tatives of  the  servant  was  not  maintainable  (/;). 

It  has  been  doubted  (/)  whether  the  liability  of  a  railway  company 
in  respect  of  the  carriage  of  animals  is  that  of  insurers,  but  the  pre* 
ponderance  of  authority  is  in  favour  of  making  no  distinction  in  this 
respect  between  the  carriage  of  animals  and  the  carriage  of  goods. 
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ai  liiAurerriK. 


752,  n  tijc  Roocls  be  deliveied  iLe  lic*u  Ih 
waivLii.     Rtfdtield   ou   BftUwiiys,   vol»   ii., 

ii,  169,  citing  iJ^/jy*  T.  MttrHnt  13  R, 
floiiroc^  23P,  243. 

(u)  Jiush/nrth  V.  IJml^ehi,  6  Eiii»i,  619  ; 
7  Eaat.  224, 

(j)  IVallis  w  L.  *t  S.  n\  n,  Co.,  U  K., 
5  Ex.  62,  mill  p.  454,  onte. 

{if)  Set  Jmc^  V.  Penrle^  1  Stmiige,  656, 

(;)  Sl^d  Wes{fi^Ul  v.  O,  W.  IL  V^,  52 
L.  J.,  Q.  a  276, 

{a)  n^€^lfidd  V.  G,  W,  M.  Co.,  «uprn,  re- 
Teraing  the  dciisioit  of  thu  .Tuilge  of  the 
High  Wy combo  Coimiy  Court* 


{b)  Spc  (J.  ff\  IL  ('<}.,  Ex  parte,  Bu^dl^ 
In  re,  22  Ch.  D.  470 ;  52  L.  J.»  Ch. 
734. 

(c)  RiUihfvrth  V.  Hatijicld,  6  E/Jst,  £'>![• ; 
7  Eftat,  224  ;  Wright  v.  SntU,  6  H,  &  Aid. 
350. 

{d)  i}jtpcnheim  v.  Eumtl,  a  B.  &  P.  42. 

(<t)  MdJ^hnore  ?,  BriMol  and  Extier  J?, 
C<;.,  27  L,  J.,  g.  15.  167. 

(/)  Sec  per  Mttrttn»  B.^  in  Pnrdingtpn 
v.  SoiUh  Uaka  IL  Co.,  1  H.  it  N,  392; 
2«  L.  J.»  Ex.  »t  p.  108;  und  per  Pigott,  B., 
in  Kmdall  V.  L.  *t-  *S'.  fV.  JL  Co.,  41  L.  J., 
Ex.  at  p.  185. 
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♦■»#r  of  •*  prop<»r 


That  earners,  and  railway  companies  aciiog  as  carriers,  are  insurei 
of  gootls  Lais  already  been  pointed  out  as  well  established.  Both  with- 
regard  to  goods  and  animals,  however,  the  implied  contract  of  insu- 
rance is  subject  to  the  exception  that  where  injury  happens  to  the 
thing  carried  from  the  inherent  nature  of  the  thing  itself,  the  liability 
of  the  carrier  as  insurer  does  not  exist.  Tlie  leading  case  on  this 
branch  of  the  subject  is  Blower  v.  Great  Western  R.  Co,  {g).  The 
facts  were  these: — Thirty-tiiree  head  of  cattle  were  delivertHi  to  tlie 
conijmoy  tor  carriage  from  Diogeston  to  Northampton.  They  were 
loaded  into  four  trucks  in  the  usual  and  proper  way,  and  the  doors 
were  properly  secured.  A  bullock  escaped  from  one  uf  the  trucks 
and  was  found  lying  dead  upon  the  line.  The  death  of  the  bullock 
was  caused  solely  by  it-s  escape  from  the  tnjck,  and  it  had  made  it« 
own  escape,  either  by  clamlx'riiig  over  tlit^  top  rail  or  by  forcing  its 
way  between  the  iron  bars  of  the  truck.  ^Vll  actual  negligence  on 
the  part  of  the  company  was  negatived.  Willes  and  Keating,  J  J., 
held,  that  a  judgment  of  a  county  court  judge  against  the  company 
ought  to  be  reversed,  and  Willes,  J.,  observed  : — 


**  The  bullock  was  received  by  tlie  company  imder  the  tei-mfl  i>f  a  notice  which 
is  afisailed  by  the  plaintiJf.  It  is  unnecessary  to  cousider  whether  or  not  the 
notice  wag  ii  reaa«jnttble  one.  The  queation  for  our  decision  i«  whether  the 
defendantB,  u|>on  the  facta  and  findings  of  the  county  court  judge,  nre  liable  as 
common  carriun*  for  the  loss  of  this  animaL  Whether  a  nulway  company  are 
couinion  carriers  of  animala  is  a  rinystion  upon  which  there  has  been  much 
conflict  of  opinion  ;  and  although  thero  may  be  ilitliciUties  in  determining  that 
c|ue8tion,  such  m  induced  Lord  Wensleydale,  in  (Mrr  v.  Lniura*}iiir  ami  York- 
shire JL  to,  (A),  to  make  the  c*bservations  which  have  elicited  remarks  from 
learned  judges  apparently  to  the  contrary,  it  may  turn  out  after  all  to  be  a  mere 
controversy  of  words.  The  question  as  to  their  liability  may  tuni  on  the 
distinction  between  accidents  which  happen  by  reason  of  some  vice  Lidierent  in 
the  animals  themselves  or  diapoaitiou  producing  uimdiness  or  frenzy,  and 
accidents  which  are  not  the  result  of  inlierent  vice  or  unruliness  of  the  animals 
themselves.  It  oomea  to  much  the  same  thing  whether  we  say  that  one  who 
carries  live  animals  is  not  liable  in  the  one  event  but  is  liable  in  the  other,  or 
that  ia,  he  is  nnt  a  common  carrier  at  all,  because  there  are  some  accidents  other 
than  those  fulling  within  the  exception  of  the  ivci  of  God  and  the  Queens 
enemies,  for  wliich  he  is  not  reaptuisible.  By  the  exprefision  *  vice  '  I  mean  that 
sort  of  vice  which,  by  its  internal  develo[*mcnt,  tends  to  the  destruction  or  the 
injury  of  the  animal  or  thing  to  be  earned,  and  which  is  likely  to  lead  to  such  n 
result.  If  such  a  cause  of  destruction  exists  and  prtnluces  that  iHjsult  in  the 
course  of  tlie  journey ^  the  liability  *  f  the  carrier  is  necessarily  exchuled  from  the 
contract  between  the  piirtica." 


MS.     The  consignor  Imd  fiigiied  it  upw^iiil 
contract  (as  to  winch,  see  H&'i.  4,  \n^tit}, 


hut  Dotbing  ttirned  ujxm  the  canstmctiim 
of  it. 

(A)  7  Exch.  707;  21  L,  J  ,  Ex.  261. 
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Shurtly  aCterweards  Kendall  v.  London  mul  South  WeMerii  R.  s^jdied  hom. 
Co.  («')  came  before  the  Court  of  Exchequer.  There  a  saddled 
horse  was  placed  by  the  company's  servauts  in  a  proper  hoi-sebox  in 
the  usual  manner.  The  saddle  was  left  on  the  horse,  according  ta 
the  usnal  custom  in  sitch  cases,  with  the  stirrups  hanging  down. 
At  the  journey's  end  the  horse  was  found  to  be  injured  in  the  forearm 
and  fetlock.  The  hoi*se  was  proved  to  be  free  from  rice,  and  nothing 
unusual  occurred  to  the  train  during  tlie  journey.  It  was  held  by 
Martin  and  Bruniwellj  BB,  (diss.  Pigott,  B.),  that  in  the  absence  of 
further  proof  the  company  were  not  liable.  In  a  considered  judgment, 
Bramwell,  B.,  observes  : — 

'*  There  ia  no  doubt  in  this  case  that  the  horse  waa  the  immediate  cause  of  its 
own  inj lines ;  that  ia  to  say,  no  person  got  Into  the  box  and  injured  it.  It 
slipped  or  fell,  or  kicked  or  plunged,  or  in  some  way  hurt  itself »  If  it  did  »o 
from  no  other  cause  thjin  its  inlierent  prnpenaitiea — its  *  pr<jper  vice/— that  is 
to  aay,  from  fright  or  tempeTt  or  struggling  to  keep  ita  legs,  the  defendants 
are  not  liable.  But  if  it  ao  hnrt  itself  frtini  the  defendants*  negligence,  or  frt»Jii 
any  misfortune  happening  to  the  train,  though  nut  through  any  negligence  of 
thti  defi^ndaniSj  as,  for  instjince,  from  the  ht^rsebox  leaving  the  line  uiring  to 
some  obstruction  nialicioiialy  put  on  it,  then  the  defendants  wuuld  as  insurers 
lie  liable.  If  perishable  articles,  say  soft  fruit,  are  damagetl  by  their  own 
weight  and  the  inevitable  shaking  of  the  ca.rriage,  they  are  injured  tlirough 
their  own  intrinsic  *|uahti©s.  If  through  press ure  of  other  go<Klja  carried  with 
them,  or  by  an  extraordinary  shock  or  ahakmg,  whether  through  negligence  or 
not,  the  carrier  is  liable,  and  the  recently  decided  case  of  Grtat  IP'tAitm  Ms  Co, 
V.  BUfWtr  {ubi  »np.)  is  to  this  effect/' 


In  both  of  the  above  cases  the  animals  were  carried  under  a  special 
contract,  made  in  accordance  with  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act,  1554,  but  no  «|uestiou  aro^se  as  to  the  reasonableness 
or  construct  ioti  of  the  contract  Other  cases  relating  to  the  carriage 
of  animals  are  treated  of  hereafter.*  •  VigK  ssa. 

It  seems  that  railway  companies  arc  not  bound  to  carry  animals,  tTmuifn't*  uotl 

'^     ,        *■  .  ,  "  bound  t0  carry 

but  may  limit  their  business  of  carriers  in  this  respect,  and  may  *"ii"'*^«' 
refuse  to  carry  animals  except  under  special  contract  This  was 
assumed  in  Rlchanhon  v.  North  EiUitern  R.  Co.  (k),  and  expressly 
decided  in  DictHon  v.  Gre((i  Northern  R.  Co.  {I),  both  of  which  cases, 
though  arising  out  of  the  carriage  of  dogs,  appear  to  apply  to  the 
caniage  of  animals  generally.     In  Ru'hanlwns  caj^e  tfie  company 

Lhad  given  public  notice  that  they  were  not  '*  common  carriers  of  horses, 
cattle,  sheep,  pigs,  and  other  animals/'  but  would  only  undertake 
the  carriage  of  animals  under  special  contract,  A  greyhound,  having 
on  a  leathern  collar  with  a  strap  attached,  was  delivered  to  the 
(i 
£041 


(*)  L.  R.,  7  Ex.  373;  41  L.  J.,  Ejl  184. 

(A)  L.  H  ,  7  U.  W  80;  .V.  C.  mm.  NoHh 

Mastem  IL   Co.  w  JUclinnUon,  41  L.  J., 


C.   R  eO.     And  see  Jnhivirm  v.  Midlmui 
IL  Co.,  4  Ezch.  307,  snd  p.  644,  ante. 
(/)  L,  R,,18Q,  B.  a  17«. 
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defendant.s  for  carriage,  and  the  fare  paid.  In  the  course  of  the 
journey  there  was  a  change  of  trains,  and  the  greyhound  was  fastened 
by  the  strap  and  collar  to  an  iron  spout  on  the  open  platform  of  a 
station.  While  so  fastened,  it  slipped  from  the  collar,  and  ran  upon 
the  line  and  was  killed.  It  was  held  that  the  fastening  of  the  grey- 
hound by  the  means  furnished  by  the  owner  himself,  which  at  the 
time  appeared  to  be  sufficient  (7?i),  was  no  evidence  of  negligence 
on  the  part  of  the  company.  In  Dickaon^a  case  the  question  was 
whether  a  particular  condition  of  carriage  was  reasonable,  and  the 
Court  of  Appeal  held  that  it  was  not  ()i),  but  distinctly  laid  down 
that  though  the  company  were  bound  to  provide  reasonable  facilities 
for  the  carriage  of  dogs,  they  were  not  common  carriers  of  them. 

But  where  a  defective  horsebox  was  provided  by  a  railway  company, 
and  a  groom  in  charge  of  a  horse  gave  advice  as  to  remedying  the 
defect,  which  was  followed  by  the  defendants'  servants,  it  was  held 
that  the  company  were  liable  for  injuries  to  the  horse  arising  from 
the  defect  (o).  And  where  the  owner  of  a  heifer  assisted,  with  the 
consent  of  a  station  master,  to  shunt  the  horsebox  in  which  the  heifer 
was,  in  order  to  hasten  delivery,  and  while  so  doing  was  injured  by 
the  negligence  of  the  defendants'  servants,  it  was  held  that  he  could 
recover  from  the  company  (p). 

'  It  is  a  frequent  practice  for  companies  to  allow  drovers  of  cattle  to 
travel  free  on  condition  of  making  no  claim  upon  the  company  for 
compensation  in  event  of  injury.  It  seems  that  such  contracts  are 
perfectly  good  in  law,  and  if  the  drover  be  injured  by  the  negligence 
of  the  company's  servants,  he  is  without  redress.  Thus,  where  a 
drover  agreed  to  "  travel  at  his  own  risk,"  and  sued  the  company  for 
negligence,  whereupon  the  company  pleaded  the  agi-eement,  the 
replication  of  the  drover  that  the  injury  happened  "  by  reason  of  the 
gross  and  wilful  negligence  and  mismanagement  of  the  defendants," 
was  successfully  demurred  to  {q).     Such  an  agreement,  too,  exempts 


(m)  Stuart  v.  Crawley,  2  Stark.  323, 
where  the  defendant  was  held  liaT)lc  for  the 
loss  of  a  dog,  was  distinguished  on  this 
Kfoond,  and  also  on  the  ground  that  the 
defendant  was  a  common  carrier  in  that 
case. 

(n)  See  section  4  of  this  <:hapter. 

(o)  C(mh€  V.  L.  <t-  S.  W.  R.  Co.,  31 
L.  T.  613. 

(p)  WrigU  v.  L,  d:  K,  JV.  R.  Co., 
L.  B.,  10  Q.  B.  298  ;  44  L.  J.,  Q.  B.  119  ; 
32  L.  T.  599. 

{q)  M^Cawley  v.  Famess  R.  Co.,  L.  R., 
8  Q.  B.  57;  42  L.  J.,  Q  B.  4  ;  27  L.  T. 
485  ;  21  W.  R.  140.  It  is  pointed  out  hy 
Blackbnm,  J.,  that  it  would  be  quite  a 
different  thing  if  an  action  were  broii^'ht 
for  an  independent  wrong,  such  as  assault 


or  false  imprisonment,  and  that  the  agree- 
ment w«)uld  not  take  away  any  liability 
that  might  l)e  incurred  as  to  criminal  pro- 
ceedings. See  also  Duff  v.  Great  Northern 
{Ireland)  R.  Co.,  4  L.  R.,  Jr.  C.  L.  178, 
which  is  similar  to  M^CawUy's  ciise,  and 
Johnson  v.  Great  Southern  and  Western 
R.  Co.,  Tr.  R.,  9  C    L.   108,  in  which  a 

Sassenger  taking  a  ticket  containing  a  con- 
ition  that,  inasmuch  as  the  holder  was 
permittc<l  to  travel,  as  he  did,  by  a  pas- 
senger carriage  attached  to  a  goods  train, 
the  company  should  not  be  responsible  for 
injury  caused  by  the  carriage  being  at- 
tached to  the  goods  train,  was  held  to  be 
bound  by  the  condition,  although,  in  fact, 
unaware  of  its  terms. 
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tlie  eoinpaiiy  from  liability  not  only  during  the  actual  transit  on  the 
railway,  but  while  the  drover  is  leaving  the  premises  (/%  and  applius 
to  the  whole  of  a  through  journey  (a). 

The    Contagfious    Diseases   Atiinials    Act,    1878,   41    &  42    Vict   aeiitrictioa on 

.  *  *  carriajge  of 

c.  74,   repealing  and   replacing  with   many  amendments  the  Con-  wniuab  by  con- 
tagious Diseases  Animals  Act»  1869,  32  &  33  Vict,  c  70,  contains  .viuu«uAet 
many  provisions  expressly  afiecting  railway  companies.     These  pro- 
visions,  wliicli  are  aubjoet  to  mudifieations  by  Privy  Council  or  Jet's 
from  time  to  time,  are  set  out  at  length  in  Volume  11.     The  most 
important  of  tlieni  are  contained  in  section  33,  whereby  every  com- 
pany must  provide  water  and  fooi.1,  or  either  of  them,  on  request  of  ^'Xt*i'ij^^ 
the  consignor  or  person  in  charge,  to  the  satisfaction  of  the  Privy  »t«taiiou* 
Council,  at  such  stations  as  the  Privy  Council  direct  for  animals 
[ie.,  by  55,  cattle,  sheep,  and  goats,  and  all  other  ruminating  animals 
and  swine]  "  earned  or  about  to  be  or  having  been  canied  on  the 
railway  of  the  company/'    The  penalty  for  disobeying  this  enactment 
appears  from  sub*secta  60  and  (Jl  (par.  iii.)  to  be  not  more  tliau  201. 
(or  not  more  than  five  pounds  for  each  animal)  if  the  offence  be  com- 
mitted with  respect  to  more  than  four  animals.     By  sect,  33,  the 
consignor  or  person  in  charge  must  request  a  supply  of  water  in  case 
of  long  journeys,  and  the  company  may  make  for  water  or  food  such 
reasonable  charges  as  the  Privy  Council  by  order  approve. 

By  sect.  32  the  Privy  Council  may  make  orders  for  prohibiting  the 
movement  of  animals*  Where  an  order  was  made  under  this  section 
empowering  local  authorities  to  make  regulations  prohibiting  such 
movement,  and  the  local  authority  of  Dorsetshire  made  such  regu- 
lations, one  of  which  was  that  animals  should  not  be  moved  into 
their  district  without  the  owner  having  signed  a  certain  declaration, 
it  was  held  that  a  company  which  carried  pigs  on  part  (from  Bristol 
to  Teraplecombe  in  Somersetshire)  of  a  through  route  from  Cork  to 
Oillingham  in  Dorsetshire,  were  amenable  to  such  regulation,  and 
therefore  liable  to  a  penalty  for  ** causing,  directing,  or  permitting'* 
the  movement  of  the  pigs  in  Doi'setshire  without  the  required 
declaration  (Q.  In  another  case  a  company  refused  to  carry  animals 
without  a  declaration  being  made  in  purauance  of  a  similar  regu- 
lation, and  successfully  defended  an  action  for  refusal  to  carry  (u). 


(r)  OaniH  V.  L.  A  N.  W.  R.  Co.,  L.  It, 
10  Q.  B.  212  ;  44  L.  J.,  Q.  B.  89. 

{»)  Hall  V.  Norih  EaAtera  IL  Co,,  L.  R., 
10  Q.  B.  437;  44  L  ,L,  Q.  B.  1«4, 

{t)  Midland  IL  Co.  v.  Ftctman^  h,  R», 


12  Q.  B.  D.  629  ;  63  L.  J.,  M.  C.  7» ;  32 
\V.  R.  »30. 
(u)  Williams  ▼.  a  W.  R.  Co.,  52  L.  T, 

250. 


i 
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8.  Tnmimd  3.   Terminal  Charges, 


Terminal  charges  are  charges  for  loading  and  unloading,  and  other 
services  of  a  like  nature  which  railway  companies  perform  for  their 
customers  when  the  work  of  carrying  is  over.  *'  Terminals  "  are  not 
mentioned  in  the  Railways  Clauses  Acts,  which  authorize  charges  for 
carrying  only.  Each  company  derives  its  authority  (if  any)  to  make 
EMh  ipedai  tct  &  tonuiual  charge  from  its  own  special  Act,  and  the  nature  of  the 
miMi  ehargn!  chaige  is  Variously  defined  in  these  Acts  (:«;).  The  course  of  special 
legislation  upon  the  subject  with  references  to  the  various  special  Acts 
is  fully  traced  in  the  argument  in  the  important  case  of  Hall  v. 
London,  Brighton,  and  South  Coast  R  Co,  (y),  which  will  be 
presently  referred  to. 

Where  unauthorized  by  statute,  terminal  charges,    in    exceRs  of 
the   maximum   tolls,  are,   in    the    absence    of   special    a^^rreement, 
irrecoverable  (z).       Nor   need   the   amount  of   ihem  be    published 
on  the  toll-board  prescribed  by  sub-sects.  93  and  95  of  the  Railways 
Clauses  Act,  1845  ;  they  are  not  **  tolls"  within  the  meaning  of  thotie 
sections  (a). 
DirtiBgnithment       By  the  Regulation  of  Railways  Act,  1868,  within  a  week  after 
miiuiiaiidtoiig.  payment  of  any  charge  in  respect  of  conveyance  of  goods,  the  cus- 
tomer may  apply  to  the  secretary  of  the  company,  and  the  company 
must  then,  within  fourteen  days,  render  an  account  to  the  customer, 
distinguishing  how  much  of  the  charge  is  for  conveyance,  and  how 
Juriadiction  of     much  for  terminals  (6).     And  by  the  Regulation  of  Railways  Act, 
miwlSnirt.  '      1873,    the    Railway  and    Canal    Commission    may,    on    the   appli- 
cation   of    any   party   interested,    make    orders    requiring    a    com- 
pany to  distin^^uish  their  rates   in    like  manner  in  the  rate-books 
which  they  are  bound  to  keep  at  each  of  their  stations.     The  Com- 
missioners have  also  power  to  determine  disputes  as  to  terminal 
charges  where  such  charges  are  not  fixed  by  statute,  and  to  decide 
finally  what  is  a  reasonable  sum  to  be  paid  for  "  loading  and  un- 

{x)  By  the  short  dUtaiico  cluuAe  of  tlu*       for  srrvitt's  iMirfoinieJ  at  the  station,  com 
earlier  special  acta   the   coinpanios   won*       iiionly  tnlh*d   n   *'ttTiniiial  chai^,**   wa.- 


was 


empowered   to   chargt*    for   tratfic    '*con-  gratl^ially  authorize<l   in  additiou   to  the 

veyed  a  loss  distance  thaii  six  miles,   in  mileage  nite.     lieport  of  Koyal  Commia- 

addition  to  the  tolls  and  charges,  a  ivason-  sion  18t)7,  p.  xxxii. 

able  charge  for  the  cx|H»n8e  of  stopping,  (y)  L.  K.,  15  (,».  H.  D.  50r>. 

loading  and  unloading."      From    this   it  (:)  Pnjhr  v.   Mnnuwuthshirr  R.  Co,,  30 

would  seem  that  ori^nally  the  maximum  L.  J.,  Ex.  24i^. 

mileage    rate    for    distances    beyond    six  {u)  Pnjt-e  v.  Monmonthifhire  Canal  and 

miles  was  intended  to  coverall  8er>-ices  of  It.  Co.,  L.  R.,  4  App.  Cas.  197;  49  L.  J., 

loading,  &c.,  and  that  the  clause  was  ])nt  Ex.  130,  in  which  case,  the  House  of  Lonbi 

in  to  remunerate  a  company  in  cases  where  Injing  e<pmlly  divided,   the  decision  of  a 

the  distance  was  so  short  that  the  mere  majority   of    the    Court    of   Api>eal    was 

mileage  rate  would  not  cover  exp<'ns<'s  of  aflirme<i. 

this  nature,     liut  suKw^iuent  legislation  {b)  31  &  32  Vict.  c.  119,  •«.  17. 

modified  this  view,  and  a  general  charge 
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loading,  covering,  collecting,  delivery,  and  other  services  of  a  like 
nature"  (c),  but  a  charge  for  demurrage  for  goods  delivered  but  not 
removed  is  not  aflected  by  a  decision  of  the  Railway  Commissioners 
as  to  the  reasonableness  of  it  ((/),  The  Commissioners  have  juris- 
diction  tjot  only  as  to  the  amount  of  a  charge  for  an  admitted 
terminal  service,  but  as  to  the  question  whether  a  service  alleged  to 
be  terminal  ought  or  not  to  be  included  in  the  mileage  rate  (c). 
Rate-books  must  be  kept  at  mineral  sidings,  as  well  as  stations  in 
the  ordinary  sense  of  the  term  (/),  and  through  rates  must  be 
shown  (((/),  but  only  at  the  station  of  rleparture  {h),  and  the  manner 
in  which  they  are  divided  amongst  the  companies  receiving  them 
need  not  be  shown  (i).  It  Ls  no  answer  to  an  application  for  an  order 
to  distinguish  that  the  rates  are  mileage  rates  within  the  par- 
liamentary powers,  and  are  not  made  up  of  separate  sums,  as  it  does 
not  follow  that  tlie  whole  of  each  rate  is  for  conveyance  only,  and 
that  part  is  not  for  other  expenses  (fc).  The  order  to  distinguish  will 
be  confined  to  rates  charged  at  the  time  of  the  application  (l),  but  the 
withdrawal  of  rates  after  application  will  not  disentitle  the  applicant 
to  an  order  at  the  hearing  (m)*  It  is  not  a  compliance  with  an  order 
to  distinguish,  a,s  pointed  at  by  sect.  14,  to  "  specify  the  nature 
and  detail "  of  expenses  other  than  those  of  conveyance,  to  give  a  list 
of  services  performed  and  to  state  the  total  charged  for  all  of  them  : 
what  is  required  is  a  statement  of  what  terminal  services  are  under- 
taken witli  respect  to  the  particular  tr^Ufic  of  the  applicant,  and  of 
how  much  is  charged  for  each  such  service  {n),  in  order  that  it  may 
be  seen  under  sect.  15  whether  an  expense  charged  for  U  correctly 
charged^  and  whether  the  amount  charged  is  reasonable  (o). 

The  modern  '*  maximum  rate  clause  *'  usually  provides  for  terminals  ^*^*J*iJ  J'J"" 

follows  :■ — 


tenaiiinls. 


**  The  iniixinirnii  rate  of  cliarge  to  be  miide  by  the  euiupany  for  the  convey- 
anco  of  animulB  and  goods  .  ,  .  on  the  railm*y»  i«dnding  thu  tnlla  for  the  use 
of  the  railway,  and  for  waggons  or  trucks  and  locomotive  power^  and  for  every 
other  expenae  incidental  to  such  conveyance  (except  a  reaaonahle  cliarge  for 
loading  and  mdoading  go<:>dfl  at  aJij  terminal  statir^n  in  rt^speet  of  anch  goodfl, 
and  for  delivery  and  c<.dlection,  and  any  other  flervice  incidenUd  txi  the  business 


(r)  3*5  k  M  Vict,  c.  48,  as.  14,  15, 

{d)  NorUt^  EojUrrn  H*  Co,  v,  Uairm,  83 
W,  R.  829, 

(f-)  iVcsf^fit  VoiltWif  Co.  V.  L.  d*  N,  U\ 
II  and  O,   IK  IL  Co.,  4  Xev,  k  Mac.  257. 

(/)  Marhorm  H,  Co.  v.  L.  «t  N.  W,  R, 
Co.,  2  Nev.  &  Ma<:.  169.  For  tovm  of 
onler  to  distinguish,  aoe  Bailey  v.  L,  C* 
and  D.  n.  Co.,  2  Xev,  k  Mac.  €». 

(j/)  Oxhide  Y,  JV.  £,  K  Co,  (No.  3), 
3  Nev.  k  Mac.  35. 

{h)  It. 

{{)  WatiHnmm  v,  Wrcj^am  A  Co* 
(No.  3),  3  Nev.  &  Mac.  446. 

H.— VOL.  I, 


(k)  JmM  V.  Korth  Knskni  JL  C>.,  2 
Key.  St  Mac.  20S,  In  i[*nciird  r,  Midlnnd 
H.  t:*o.,  3  Nev.  &  Mac.  253.  the  Commis- 
sioners rvfoi^ed  an  order  to  distiiigui^li 
uiiuenila  ou  the  groujid  tlwt  no  temiirinl 
ftL*rvice3 were  [>erfi »mied  for  the  applitttut. 

(/)  Htdl  V.  Z.  B.  d^  S.  a  H.  Co.,  4  R, 
k  C.  T,  C  398. 

(m)  Berry  v,  Z.  C  d:  Z>,  /;,  Co,^  4  R.  & 
C,  T.  C.  310, 

{n)  CQlmaa  r.  (7.  E,  B.  Co.,  4  R.  k 
C.  T,  C.  108. 

(o)  BirchtpviK  SU<t  6V*  v.  Midland  IL 
Cq.,  B  R.  &  C.  T.  a  22». 

o  o 
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8.  Terminal 
Charges, 


or  duty  of  a  oarrior,  where  any  such  service  U  performed  by  ihe  oompany),  nhtSl 
not  exceed  the  following  sums/'  <l:c. 


Customer  ought 
to  haye  option  of 
dispensing  with 
terminal 
■errices. 

WlMt  are  not 
such  ser\'iceii. 

/..  aWJLCo, 
r.  QUilow, 


Stations, 
sidings,  Ac. 

Hair s  Cum, 


'*  Terminal 
station. ' 


Cloauslng  of 
cattle  tmcka 
undor  Con- 
tagiouB  Discoscf) 
Act; 

under  cattle 
plague  orders. 


It  was  held  by  the  House  of  Lords,  upon  a  clause  substantially 
identical  with  the  above,  (1)  that  the  customer  charged  for  the 
services  mentioned  in  the  exception  ought  to  have  a  distinct  option 
given  him  by  the  company  of  availing  himself  of  them  at  the  com- 
pany's rate  of  charge,  or  of  doing  them  himself  (p) ;  and  (2)  that 
neither  taking  the  waggons  of  a  colliery  owner  from  his  own  sidings 
and  attaching  them  to  the  trains  of  the  company,  nbr  returning  them 
from  the  line  of  the  company  to  the  sidings,  nor  allowing  the  colliery 
owner  to  leave  his  coals  on  ground  adjoining  the  lines,  were  "services" 
within  the  meaning  of  the  exception,  although  the  last  thing  named, 
the  allowing  the  deposit  of  coal,  might  have  been  made  the  subject  of 
an  agi'eement  for  extra  payment  (q). 

It  was  also  held  by  a  Divisional  Court  (r),  that  station  accom- 
modation, the  use  of  sidings,  weighing,  checking,  clerkage,  watching, 
and  labelling,  provided  and  performed  by  a  company  in  respect  of 
goods  traffic  carried  by  them  as  carriers,  may  be  and  jyrivid  facie 
are  services  incidental  to  the  business  or  duty  of  a  carrier  ;  also  that 
whether  they  are  so  or  not  in  any  particular  case,  is  a  question  of  fact 
for  the  Railway  Commissioners,  so  that  if  they  are  found  to  be  so  the 
Services  may  be  the  subject  of  an  additional  charge  (s). 

Modem  special  Acts  also  usually  contain  the  following  clause : — 

"  No  station  shall  be  considered  a  terminal  station  in  regard  to  any  soods 
conveyed  on  the  railway  unless  such  goods  liave  been  received  Uiereat  direct 
from  the  consignor,  or  are  directed  to  bo  delivered  thereat  to  the  consignee." 

By  the  Contagious  Diseases  (Animals)  Act,  1869,  32  &  33  Vict, 
c.  70,  s.  02,  railway  companies  were  bound  to  cleanse  and  disinfect,  as 
the  Privy  Council  should  direct,  all  trucks,  horse  boxes,  and  vehicles 
used  by  them  for  the  carrying  of  animals.  Where  a  "  cattle  plague 
order "  directed  that  eveiy  carriage-truck  required  to  be  cleansed, 
should  be  "  cleansed  and  disinfected  once  in  twenty-four  hours  during 
the  time  when  it  is  used  for  any  animal ;  '*  and  by  a  clause  in  their 
special  Act,  the  defendants'  maximum  rate  of  carriage  of  animals 
included  every  expense  incidental  to  conveyance,  "  except  for  extra- 
ordinary services  performed  by  the  company,  in  respect  of  which  they 
might  make  a  reasonable  extra  charge,"  it  was  held  that  the  de- 

L.  R.  17  Q.  B.  D.  230— C.  A. 

(n)  Half  V.  L.  B.  d:  S.  C.  JR.  Co,,  L.  R., 
15  Q.  H.  1).  505 ;  53  L.  T.  345,  overruling 
Berry  v.  L.  C.  d-  D.  R,  Co,,  4  R.  &  C.  T.  C. 
310,  jind  Kempson  v,  G.  //'.  R,  Co.,  4  R. 
&  C.  T.  C.  426.  See  UalVs  case  criticised 
by  the  Railway  Commissioners  in  their 
12th  Annual  Report,  cited  6  K.  &  C.  T.  C. 
at  p.  48. 


( w)  Lancashire  and  Vurl'shirc  R.  Co.  v. 
Gidlwc  (No.  1).  42  L.  J.,  Ex.  129. 

(v)  Lancashire  and  Yorkshire  R.  Co.  v. 
Gidhir{^o.  2),  L.  R.,  7  n.  L.  517;  and 
see  Isle  of  U'iyht  R.  Co.'s  casCj  4  R.  A: 
C.  T.  C.  128. 

(r)  The  Court  of  Appeal  hml  no  juris- 
diction to  hear  an  apiK'Al  against  this  judg- 
ment.   Jlall  V.  L.  B,  <fc  S,  C.  R,  Co., 
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fendants  could  not  charge  the  owner  of  a  cow  which  they  had  carried 
for  him  with  the  cost  of  cleansing  the  tnick,  as  such  cleansing  was 
not  a  service  performed  for  the  owner  within  the  meaning  of  the 
special  Act{0.  The  Act  of  1809  in  repealed  and  replaced  by  an  Act 
of  1878,  a  corresponding  though  differently  worded  provision,  of 
which  (sect  32,  par.  xxi.,  post,  Vol  II.)  would  seem  to  have  a  similar 
effect. 

The  weighing  of  goods  for  the  convenience  of  the  cnusi;;nee  is,  Weighing, 
though  not  expressly  authorized  by  a  terminal  clause,  incidental  to 
the  statutory  powers  of  a  railway  company,  which  may  maintain  an 
action  to  recover  charges  for  such  a  service  («). 

An  action  to  recover  for  loss  of  goods  delivered  to  he  carried  m  nnuichnfoon^ 
"founded  on  contract*'  within  the  meaning  of  the  llGth  section  of 
the  CVmnty  Court  Act,  1S88  (x),  replacing  the  •"ith  section  of  the 
County  Court  Act,  1867,  which  'priiad  facie  deprives  a  plaiutitiT 
of  casts  if  he  fail  to  recover  20L  in  an  action  founded  on  contract,  or 
lOL  m  an  action  founded  on  tort,  but  an  action  to  recover  for  loss 
of  goods  delivered  to  a  consignee  after  notice  to  the  company  of 
election  to  stop  in  transitu,  is  an  action  founded  on  tort  withiin  that 
section  (y). 


tract  or  U^rt, 


4.  TJte  Restriction  imposed  by  the  7th  Sectimi  of  tfie  Railuuy  and 
Camd  Tjxiffic  Ad,  1854,  upon  Specicd  ContntctB  as  to  the 
cajTidge  of  Gooft^  and  Anivwds, 

At  common  law,  carriers  were  always  able  to  limit,  by  special  con- 
tract, their  liability  of  insurers  of  the  goods  and  animals  dehvered  to 
them  for  carriage  (z)  ;  and  the  6th  section  of  the  Carriers  Act,  to 
which  we  shall  presently  refer,*  expressly  saved  the  power  to  make 
such  special  contracts.  Railway  companies  were  not  sluw  to  avail 
themselves  of  this  power,  and  many  questions  speedily  arose  between 
them  and  their  customei-s  both  as  to  the  meaning  of  such  contracts 
and  as  to  whether  they  were  brought  to  the  notice  of  consignors.  It 
was  decided  in  numerous  cases  that  the  companies  were  enabled  by 
such  contracts  to  exempt  themselves  from  the  effects  of  even  gross 
negligence  (a);  and  it  was  also  established  to  be  immaterial  whether 


fj^Mn  iw  Is  { 
anil  A  Mill 


Pase  &TS. 


(0  Cm  V.  OmU  Kit^lrm  Rn  Co,,  L.  R., 
4C.  P.  181;  S8L.  J.,  t'.  P.  163. 

(m)  I/mdon  and  N&rth  iralern  B,  Co. 
V.  Price,  U  K.  11  Q.  B.  a  i85;  62  L.  J.. 
Q.  B.  76i, 

(a;)  Fletnittg  v,  Maficke$tert  Sluffield  ami 
Liiuiolmhirt  R.  Co,,  U  R.  4  Q,  B.  D,  81— 
C  A. 

'y)  Fcnti/ejc  v.  Midland  R,  Cq.,  L.  R.. 


3  Q.  B.  1).  23. 

{z)  irtjld  Y.  PicJcMd,  8  M.  k  W.  443  ; 
C*hij^,ulttk  V,  Lfinratftirr  mttl  Yorkshirt 
fL  Co.,  21  I.  J.,  g,  R  22. 

(HI  See  Vnrr  v.  Laiicasftirr  and  V&rh' 
ahireR.  Co.,  7  Exdi.|707  ;21  L,  J.,  Kx.261, 
and  tlie  series  of  ca86b  reni'Wcnl  hy  Hlack- 
burn,  J.,  in  Pttk  v.  AVnt/»  ^'tafvnijthirr 
JL  (7a.,  10  H,  L.  a  473,  jw  [fiii\  (>o!rt 
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4.  SpeeialC<m- 

htuUatto  Ocods 

and  AHinala, 


the  consignor  signed  a  written  document  or  not,  and  that  it  was 
sufficient  if  a  ticket  wei'e  delivered  to  him,  or  even  if  a  verbal  state- 
ment were  made  to  him  by  a  booking  clerk  (6). 

Such  a  state  of  law,  under  the  peculiarities  of  railway  traffic,  gave 
rise  to  a  general  dissatisfaction,  which  led  to  the  interference  of  the 
Legislature.  Accordingly,  by  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act,  1854,  the  following  restrictions  are  imposed  : — 


OompAiiy  tobe 
lUble.  notwfth- 
fltanding  notices. 

17  A  18  Vict 
c.  31,  8.  7. 


CondlUoiM  must 
be  reasonable. 


UmltatiOBor 

amoiiBtor 

UabUttj. 


•  Page  673,  post 

Claimant  to 
prove  value. 


Special  contracts 
must  be  signed. 


Saving  of 
Carriers  Act 


''Every  such  company  as  aforesaid {c)  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle  or  other  animals,  or  to  any  articles,  eoods  or 
things,  in  the  receiving,  forwarding  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,  notwithstanding  any  notioe, 
condition  or  declaration  made  and  given  by  such  company  contrary  thereto,  or 
in  anywise  limiting  such  liability ;  eveiy  such  notice,  condition  or  declaration 
being  hereby  declared  to  bo  null  and  void  :  Provid&i  alicaysy  that  nothing  herein 
contained  shall  be  construed  to  prevent  the  said  companies  from  making  such 
conditions  with  respect  to  the  receiving,  forwarding  and  delivering  of  any  of  the 
said  animals,  articles,  goods  or  things,  as  shall  he  adjudged  by  the  ooort  or 
judge,  before  whom  anv  question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable  :  Provided  ahtxnjSf  that  no  greater  damages  shall  be  recovered  for  the 
loss  of  or  for  any  injunr  done  to  any  of  (d)  such  animals,  bevond  the  sums 
hereinafter  mentioned  ;  (that  is  to  say,)  for  any  horse  fifty  pounds  ;  for  any  neat 
cattle,  per  head,  fifteen  poimds  ;  for  any  sheep  or  pigs,  per  head,  two  pounds  ; 
unless  the  person  sending  or  delivering  the  same  to  such  company  shall ,  at  the 
time  of  such  delivery,  have  declared  (e)  them  to  be  res|)ectively  of  higher  value 
than  as  above  mentioned,  in  which  case  it  shall  be  lawful  for  such  company  to 
demand  and  receive  by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  percentage  (/)  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be 
paid  in  addition  to  the  ordinary  rate  of  charge ;  and  such  percentage  or 
mcreased  rate  of  charge  shall  be  notified  in  the  manner  prescribed  in  the  statute 
11  Geo.  4  «&  1  Will.  4,  c.  68,*  and  shall  be  binding  upon  such  company  in  the 
manner  therein  mentioned  :  Provided  aUo,  that  the  proof  of  the  value  of  such 
animals,  articles,  goods  and  things,  and  the  amount  of  the  injury  done  thereto, 
shall  in  all  cases  lie  upon  the  person  claiming  compensation  for  such  loss  or 
injury  :  Provided  a! no,  that  no  special  contract  between  such  company  and  any 
other  parties  respecting  the  receiving,  forwarding  or  delivering  of  any  animals, 
articles,  goods  or  things  as  aforesaid,  shall  be  binding  upon  or  affect  any  such 
party,  unless  the  same  be  signed  (f/)  by  him  or  by  the  person  delivering  such 
animals,  articles,  goods  or  things  respectively  for  carriage  :  Provided  alao^  that 
nothing  herein  contained  shall  idter  or  affect  the  right,  privileges  or  liabilities  of 
any  such  company  under  the  said  act,  11  Geo.  4  &  1  \Vill.  4,  c  G8,  with  respect 
to  articles  of  the  descriptions  mentioned  in  the  said  act." 


{b)  MorvilU  V.  G.  M  R  Co.,  21  L  J., 
Q.  B.  819  ;  fFalker  v.  York  ayid  North 
Midland  R.  Co.,  2  K  A:  B.  750  ;  23  L.  J., 
Q.  B.  73  ;  York  and  Beririck  R  Co.  v. 
Crisp,  23  L.  J.,  f.  P.  125. 

(c)  I.  e.  (see  s.  2),  '*  Kail  way  eoTni)any, 
canal  conipuny,  and  railway  and  canal 
comj»any."  The  statute  does  not,  tlien^- 
fore,  apply  to  cases  where  ordinary  carriers 
use  a  railway  for  the  purpose  of  carrying 
cattle.  But  it  is  more  extensive  than  the 
Carriers  Act,  which  only  apply  to  carriera 
by  land. 

{d)  See  Harrison  v.  L.  B.  &  S,  C.  R 
Co.,  29  L.  J.,  Q.  B.  209.  These  words 
should  be  read  as  *•  any  of  the  following  of 
such  animals." 


{e)  Knowledge  by  the  company  without 
declaration  will  not  entitle  them  to  m- 
creased  charge.  Rohiiison  v.  L.  <fr  S.  W, 
R  Co.,  34  L.  J.,  C.  P.  234. 

(/)  In  Robinson  v.  L.  <t  ^'.H^.  R.  Co.,  a 
Tjondon  special  juiy  found  5  per  cent,  on 
additional  value  of  horse  above  50/.,  for 
carriage  al)out  50  miles  reasonable.  Some 
companies  charge  a  small  additional  per- 
centage  per  mile,  while  others  charge  an 
eciual  i)ercentage  whatever  the  distance 
may  Im?. 

{g)  See  Peck's  Case,  infra.  Parol  evidence 
of  an  additional  contract  was  admitted  in 
Malpas  V.  L.  d:  S.  W,  R  Co.,  Harr.  & 
Ruth.  227. 


■,— Special  contracts  as  to  goods  and  animals. 


863 


Bp«clit  oo&bnet 
mual  be  *lgti«d 
by  eoDilgnor. 


This  obscurely- worded  section  (h)  h&s  given   rise  to  considerable  ^' 
litifjation.    It  was  established  in  186*^i  but  not  until  after  the  nuestiou  ^"  ^' 

had  been  three  times  brought  before  the  Exoliec^uer  Chamber  (i),  ^^ford^him 
that  all  parts  of  the  section  must  be  read  together,  and  that  the  con- 
ditions spoken  of  ns  capable  of  being  imposed  by  railway  companies 
in  limitation  of  their  liability  as  common  carriers  must  not  only  be 
in  the  opinion  of  the  Court  or  judge  just  and  reasonable,  but  must 
also  be  embodied  in  a  written  coo  tract,  signed  by  the  consignor  of 
the  animals  or  goods.  This  was  decided  by  the  House  of  Lords  in 
Peek  V.  No}^  Staffordshire  K  Co,  (k). 

The  facts  were  shortly  these.  Mr*  Peck  desired  to  send  some 
marble  chimney-pieces  to  London.  Messages  and  notes  paased 
between  him  and  the  agents  of  the  defendants  as  to  the  terms  on 
which  they  were  to  be  carried.  The  agent  stated,  as  a  condition, 
that  the  company  would  not  be  responsible  for  damage  unless  the 
value  were  declared  and  the  chimney-pieces  insured,  the  rate  of 
insurance  l^ing  fixed  at  10  per  cent  on  the  declared  value.  After 
some  detay,  the  agent  received  a  short  note  signed  by  the  agent  of 
the  plaintiff,  requesting  that  the  marbles  might  be  forthwith  sent  to 
London  '*  not  insured/*  They  were  sent  accordingly  and  suffered 
damage.  It  wius  held  by  the  majority  of  the  House  of  Lords,  that 
there  was  not  any  contract  Brgued  within  the  meaning  of  the  section ; 
that  the  note  could  not  be  so  connected  with  the  other  communica- 
tions as  to  constitute  the  required  contract ;  and  that  the  plaintiff  was 
entitled  to  recover  (l). 

Lord  Westbury,  in  giving  judgment,  in  concurring  with  the  inter- 
pretation put  upon  the  section  by  Jervis,  C,  J.,  in  Simoiis  v.  G^i^eat 
Western  E.  Co.  {m),  obseiTed  : — 

**  I  think  that  the  tnie  coiiitruction  of  the  section  may  l>e  exjjresfled  in  a  few 
worda*  I  tftke  it  to  be  etpnvaleut  to  a  eimpltj  enactment  that  no  general  notice 
given  by  a  railway  company  ahull  be  vidid  in  law  for  the  piii^ose  of  limiting  the 


(A)  It  is  said  in  arj^uiPnt  in  Benl  v. 
SmUh  Devofi  H  Co.,  29  L  J.,  Kx,  nt  p.  444, 
to  have  been  BUgceated  to  Mr.  C:irfhvcll  liy 
Messrs.  Baxendale  k  Co,  tt  wiui  innert^d 
\X\  the  ilouati  of  Lords  on  the  motioD  of 
Lord  LyndhuTst,  and  it  has  bef n  nml  that 
the  intention  of  it  was  that  a  ••fimpaiiy 
ludiT  the  first  [iroviso  might  give  n  genernl 
notke  liniilinf^  tlii'ir  linbility,  nnd  that  it 
la  &  uiiijtaike  to  hold  [m  it  ha^  Wn  h(dd 
by  the  House  oi  Lords)  that  the  c<>nflitioii 
was  ititeiideil  to  be  roid  if  not  signed.  Tor 
Braniwell,  B»»  in  CJien  v.  S,  K,  M,  Co., 
L.  It.,  1  Kx.  Div.  at  p.  21S». 

(*>  M* Mantis  V*  L^tu'/i^hin*  and  Fork^ 
tthire  R,  fa,  5  H.  /k  X.  327  J  Peek  t» 
^ffrth  SUtford^hirfi  IL  Co,,  K  B.  It  E. 
j?8»5 1  ffnniwfi  \\  L,  A^  B.  li.  Co,,  2  B.  J^ 


S.  152. 

{k)  10  H.  L.  Cas,  473  ;  32  L.  J.,  Q.  B. 
241,  diss,  Lord  Chelmsford.  Both  the 
history  of  the  cases  and  the  policy  of  thr- 
law  aru  elnboratelv  reviewed  in  the  opinions 
of  tlie  sc^ven  juagf_*s  (Blackburn,  Willes, 
Crompton  aud  Williams.  .\.L^  Alartin,  B, , 
roUock,  a  B.,  and  Cockbuni,  C.  J.)  who 
ilelivcrtd  opinions  for  the  guidance  of  the 
House.  The  case  itself  is  laid  by  L^rd 
BramwcU  in  M,  S.  <fr  L.  K  Co.  v.  Brow  a, 
8  App.  Cos.  at  p,  716,  to  have  been 
WTomcly  decided^  and  to  be  known  to 
Ijonl  Bramwell  *'to  be  contrary  to  the 
iutentiwi  of  the  fmuicra  of  the  art," 

{f)  It  wtw  also  held  that  the  condition 
was  not  "reasonable/* 

(»i)  18  C.  a  805,  at  1>,  821>, 
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i,  special  Con-    common  law  liability  of  the  companies  as  carriers.     Such  oonmion  law  liability 

tmeU  at  to  Gooas  ,,..,,,  ,..  ,«  .,         ...^  •x\. 

andAHiwuth.  may  be  limited  by  such  conditions  as  the  Court  or  judge  shall  determine  to  be 
just  and  reasonable  ;  but  with  this  proviso,  that  any  such  condition  so  limiting 
the  liability  of  the  company  «hall  be  embodied  in  a  special  contract  in  writing 
between  the  company  and  the  owner  or  person  delivering  the  goods  to  the  com- 
pany, and  which  contract  in  writing  shall  be  signed  by  such  owner  or  person." 

After  giving  an  opinion  that  the  special  condition  before  the  C!ourt 
was  not  "  reasonable,"  Lord  Westbury  proceeded : — 

"  It  is  not  only  necessary  that  the  conditions  should  be  just  and  reasonable  ; 
it  is  also  necessary  that  it  should  be  embodied  in  a  special  contract  in  writing 
signed  by  the  owner  of  the  goods  or  the  person  delivering  them.  And  the 
second  question  that  arises,  although  in  truth  the  first  point  [as  to  the  '  reason- 
ableness *]  would  dispose  of  the  whulo  case,  is,  whether  there  does  exists  in  this 
case  any  special  contract  in  writing  signed  by  the  owner  of  the  gooda^  or  the 
person  delivering  the  goods.  It  is  insisted  by  the  company  that  that  requisition 
of  the  statute  is  answered  and  fulfilled  by  the  letter  of  the  1st  August,  1857  ;  it 
is  contended  that  the  words  'not  insured,'  which  are  found  in  that  letter, 
refer  to^  and  incorporate  that  condition.  I  am  clearly  of  opinion  that  there 
is  no  foundation  for  that  contention  on  their  part,  and  I  am  also  of  opinion 
that  it  is  not  competent,  by  any  description  or  parol  evidence,  so  to  interpret 
the  words  'not  insured'  as  to  embody  or  incorporate  the  condition  itself 
into  the  letter,  and  thereby  make  it  a  special  contract  in  writing.  Such 
special  contract  in  writing,  signed  by  the  party  delivering  the  goods,  must 
itself,  either  in  terms  or  by  distinct  reference,  sot  out  or  embody  the  condition 
in  question.  But  I  am  of  opinion  that  those  words  *  not  insured  "  do  not  refer 
to  the  written  condition,  or  afford  any  ground  upon  which  the  written  condition 
can  be  regarded  as  incorporated  with  the  letter.  In  order  to  embody  in  the 
letter  any  other  document  or  meuiorandum  or  instrument  in  writing,  so  as  to 
make  it  part  of  a  special  contract  contained  in  that  letter,  the  latter  must 
either  set  out  the  writing  referred  to,  or  so  clearly  and  definitely  refer  to  the 
writing,  that  by  force  of  the  reference  the  writing  itself  becomes  part  of  the 
instrument  it  refers  to." 

Lord  Cranworth  and  Lord  Wensleydale  concurred,  the  former  in- 
timating tliat  tlie  onus  of  proof  is  upon  a  railway  company  to  show 
that  the  conditions  of  a  special  contract  are  "just  and  reasonable." 
sigiwture.  A  signature  is  binding  although  the  party  signing  cannot  read  {n) ; 

and  it  lias  been  held  tliat  signature  by  a  common  agent  is  suffi- 
cient (o).  The  words  of  the  section,  however,  are  that  the  special 
contract  shall  not  affect  the  party  "  unless  the  same  be  signed  by  him 
or  the  person  delivering,"  and  it  is  perhaps  doubtful  whether  parol 
evidence  could  be  admitted  to  show  that  the  party  or  person 
delivering  constituted  a  servant  of  the  company  his  agent  to  sign. 

It  seems  to  be  the  better  opinion  that  the  section  is  confined  in  its 

In)  KUby  V.   (t.  ir.   Ji.   Co.,   18  L.  T.  lo)  AldrUUjc  v.  O.  Jr.  H.  Co.,  33  L.  J., 

658  ;  Farcmnn  v.  G.  W.  li.  Co.,  38  L.   T.       C.  T.  161 ;  15  C.  B.,  N.  S.  582. 
852. 
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application  to  cases  where  the  loss  or  injury  is  occasioned  by  the 
neglect  or  default  of  the  company,  so  that  if  a  loss  be  occasioned  by 
pure  accident,  a  special  contract  wiLl  be  valid,  although  it  be  neither 
signed  nor  reasonable  (p). 

The  words  "  loss  of  ov  injury  to  "  appeal'  to  have  been  taken  from 
the  Carriers  Act.  It  seems  that  they  will  include  either  a  temporary 
or  a  permanent  loss  arising  from  a  mis-delivery ;  and  they  have  been 
assumed  to  he  applicable  to  a  delay  result! ug  in  loss  of  market,  and 
not  in  injury  to  the  goods  or  animals  themselves  (^).  Deterioration 
I  of  cattle  from  want  of  food  and  water  is  an  "  injury  "  (r). 

Contributory  negligence  on  the  part  of  tlie  consignor  would  seem 
to  excuse  the  company  (^), 

The  necessity  of  the  signature  applies  only  where  the  company  is 
seeking  to  exempt  itself  froui  liability  by  the  terms  of  the  contract, 
BO  that,  if  tlie  consignor  be  setting  up  the  contract,  it  is  no  auswer  to 
^Bay  that  he  lias  not  signed  it  {f), 

Tbe  iimitation  of  liability  applies  to  injury  happening  prior  to 
booking.  Where  a  horse  backed  upon  some  girders  negligently  left 
in  tbe  station  of  the  defendants  and  was  killed^  it  was  held,  by  tbe 
Exchequer  Chamber,  that  tbe  owner  could  not  recover  more  than 
r^OL,  although  the  iitjury  happened  before  the  declaration  of  increased 
value  could  be  made  in  the  ordinaiy  course  (u). 

Dags,  it  will  be  observed,  are  not  expressly  named  in  the  opening 
general  enumeration  of  "  horses,  cattle,  or  other  animals/'  and  are  not 
included  in  the  special  enumeration  of  "  hoi*ses,  neat  cattle,  sheep  or 
pigs/'  with  respect  to  which  there  is  a  limit  of  liability.  They  are, 
however,  clearly  included  by  impH cation  in  the  opening  enumera- 
tion (j),  and  were  probably  not  mentioned  therein,  in  analogy  to  the 
toll  clauses  of  the  special  Acts  which  usually  comprehend  them  under 
the  words  "  sheep,  pig,  or  other  small  animal"  With  respect  to  the 
limitation  of  Hability,  there  is  none  under  the  section;  a  contract, 
however,  in  tlie  form  held  unreasonable  in  Askendon's  Case  [f/),  would 
probably  be  held  reasonable  if  it  contained  after  the  words  *'  in  any 
axs^r  the  words  "except  in  case  of  wilful  misconduct/*  or  words  to 
the  like  effect  {z). 


iMKitlim  to 


Ijcvm  of  nr 
injiiry  to. 


"  tnjarj/' 


Cotitrlbutury 
iii-gHgeiic**  of 

NoU'Applkntioii 
uf  i»ect*oiT  to 
case  where 
CfJiwigtmr  >»L'U 
up  coiitnict^ 


Ixxtking, 
Hor»e, 


Dogpi 


{p)  Harrison  v.  L.  B.  <£•  S,  C\  II  Co., 
81  L.  J.,  Q.  B.,  Kxch.,  per  Erle,C.  .K.  mA 
Keatintf,  J.,  at  p|i.  114,  119.  Tbe  Court 
l>elow,  liaw«ver,  aasuitfcd  timt  tlie  law  was 
olli«rwijj4i^  And  the  point  is  tttinojit^n. 

{q)  Sec  BrowrC»  «»#e,  L,  K.,  8  A  pp.  Cas. 
708,  and  p^  563,  post, 

(r)  AUday  V.  a,  W.  R.  Co.,  U  L.  J., 
tj.  B,  &  ;  5  B.  k  S.  003  \  11  Jar.»  N.  5. 
11. 

{s)  Wiie  V.  0,  m  M.  Co.,  26  I^  J.,  Ex. 
258;  1  IL  k  N.  63. 


Co,,  L,  R.,  4  Q.  B.  244  ;  88  L.  J.,  Q.  B. 
137. 

{u)  Hifdgntan  v.  JFeH  Midland  R.  Co., 
35  L.  J.,  y.  B.  85  ;  5  B.  &  S,  175,  uffiriii- 
mg  det-'Lsioii  below,  3:J  L.  J*,  Q.  B,  233. 

(^)  HarrUon  \\  L,  B.  d?  S.  C:  H.  Co.^ 
29  L  J.,  Q,  B.  209  ;  31  L.  J.,  Q.  B.  113  ; 
A^h^mimi  v.  L.  B.  d-  S,  C.  M.  Co.,  L.  K., 
5  Ex.  Di?.  190  ;  Dirkmn  v.  G,  N.  if.  Co., 
L  R,,  18  Q.  B.  D.  176. 

{y)  See  p.  570,  iufm. 

(:)  See  pi  KellVt  C.  B.,  and  Hiiwkin«, 
J.,  in  AfhettUmis  ca»c^  «upr4. 
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4.  SjmUUCon' 

traeUatto  Ooodt 

and  Animal$» 

Gloftkroom. 
Through  tnfflc. 


Sea  traffic. 

Puaengen' 
loggage. 


CoDditioM  held 
reMoiutble. 


Alternative 
rate*. 


Loss  of  market. 


The  section  has  no  applications  to  goods  left  at  the  cloak  room  of  a 
station  (a). 

Nor  does  it  apply  to  a  contract  exempting  a  company  frpm  liability 
on  a  railway  not  worked  by  themselves.  Therefore,  a  through  pas- 
senger from  London  to  Paris,  and  whose  portmanteau  was  lost  between 
Calais  and  Paris  on  a  French  railway,  failed  to  recover  for  the  loss  of 
it  from  the  English  company  (6).  The  section  does  not  extend  to 
sea  traffic  (o),  but  it  extends  to  passengers'  luggage  (d). 

It  is  importiint  to  ascertain  what  conditions  are  reasonable  and 
what  unreasonable.  But  it  should  in  the  first  place  be  stated,  that  if 
conditions  are  separable  they  may  be  separated,  and  one  upheld  as 
reasonable  whilst  another  is  held  void  as  unreasonable  (e) ;  and  a 
reasonable  condition  may  be  applied  to  a  state  of  facts  which  makes  it 
unreasonable  (/). 

The  following  conditions  have  l)ecn  held  to  be  reasonable  : — 

'^  I  beg  to  inform  you  that  t<i  parties  willing  to  free  and  relieve  this  company, 
and  the  other  railway  (ximpauies  over  whose  lines  fish  may  be  forwarded  from 
any  of  our  stations,  from  all  liability  for  loss  or  damage  by  delay  in  transit,  or 
from  whatever  other  cause  arising,  the  couipany  agree  that  the  rates  charged 
will  be  one-fifth  lower  than  where  no  such  undertaking  as  the  annexed  is 
granted. 

*  *  [^igii  i'd  for  compa  ny.  ] 

'*  In  reference  to  the  above,  I  request  that  you  will  forward  all  fish  delivered 
by  me  or  on  my  account  from  any  of  your  stations  at  the  lower  rate,  and  I 
undertake  and  agree  to  free  and  relieve  the  railway  companies  from  all  daima 
or  liability  for  loss  or  damage. 

"  This  undertaking  to  continue  in  force  from  the  present  date  (28th  December, 
1880),  until  the  Slat  Decenibor,  1885. 

"  Goods  conveyed  at  special  or  mileage  rates  must  be  loaded  and  unloaded  by 
the  owner  or  their  agents,  and  the  company  will  not  be  responsible  for  any  riak  • 
of  stowage,  loss  or  damage,  however  caused,  nor  for  discrepancy  in  the  delivery 
as  to  either  quantity,  number  or  weight,  nor  for  the  condition  of  articles  so 
carried,  nor  for  detention  or  delay  in  the  conveying  or  delivery  of  them,  how- 
ever caused  (/»). 

"That  the  company  ^411  not,  under  any  circumstances,  be  liable  for  loss  of 
market  or  other  claim  arising  from  delay  or  detention  of  any  train,  whether  at 
starting  or  at  any  of  the  stations  or  in  the  course  of  the  journey  ; "  in  answer 
to  a  claim  arising  from  loss  of  market  (i). 


(a)  Van  Toll  v.  Simth  Eatib-m  Ji. 
31  L.  J.,  C.  P.  241. 

(6)  ZanzY.  StAith  Eiiakni  R.  Co,y  L. 
4  Q.  a  859  ;  38  L.  J.,  Q.  K  209  ;  20  1 
878. 

((•)  See  J).  (J27,  post. 

\d)  See  ]».  r>87,  post. 

(e)  Simom  v.  (1.  JW  Ji.  Co.,  26  L. 
C.  P.  25  ;  M'Cance  v.  L,  d.-  A'.   W.  R. 
31  L.  J.,  F.x.  cr, :  7  H.  K  N.  477;  34  L, 
Kx.  :i».     I  Jut  see  Kirhy  v.  G.  W.  R. 


Co., 

K., 
,.  T. 


J., 
Co., 
,.  J., 

CO.y 


18  L.  T.  6r)8. 

(/)  PerMartiu,  B.,  in  Gregory  v.  WM 
Midlamf  R.  Co.,  33  L.  J.,  Ex.-  at  p. 
157. 

(ij)  Manrhafcr,  SJu'ffidd  and  Lincoln- 
shire R.  Co.  V.  Brown,  L.  R.,  8  App.  Cas. 
703,  and  see  p.  571,  post. 

(/i)  Simons  v.  G.  Jr.  R.  Co.,  26  L.  J., 
C.  P.  25. 

(0  ;r///A  V.  ^^  /r.  A'.  Co.,  26  l.  j., 

C.   p.   168.     See  Real  v.  South  Devon  IL 


SECT.  4.— BPECUL  CONTRACTS  AS  TO  OOOM  AKD  ANIMALS, 


**  Tht3  cuuipaiiy  ia  to  be  liekl  free  from  all  rwk  nr  responsibility  iii  respect  <»f 
any  loss  or  damage  arising  in  the  loading  or  unloiuiiug,  from  aoHocation  or  frt>in 
being  ti-ampled  t>ii,  Ivniised  or  utherwise  injured  in  transit ^  from  fire,  or  from 
any  other  cause  whatever.  The  company  is  nut  to  lie  held  resixinaible  for 
carriage  or  dehvery  within  any  certain  or  definite  time,  nor  in  time  for  any  par- 
ticular market ;  **  in  answer  to  a  claim  for  suffocated  and  injured  cattle  sent  by 
rail  (k). 

^^  No  claim  (or  deficiency^  damage  or  detention  shall  be  allowed  unless  made 
within  three  days  after  delivery  of  the  goods,  nor  for  Ioab  unless  made  within 
seven  days  after  the  time  when  they  should  have  been  delivered. 

*'The  company  will  not  Ixi  answerable  for  the  loss  or  detention  of  any  goods 
untruly  or  incorrectly  described  or  declared  in  the  declarati'm  or  receiving-note 
fumiahed  liy  the  company  (/,). 

**  The  company  will  not  undertake  to  convey  tish  except  uuder  the  genenU 
conditions  published  at  the  railway  stations  in  the  traui  tables,  and  except 
under  the  frdlowing  special  conditions  : — *  That  the  compiiny  shall  not  be 
responsible  under  any  circnmstances  for  loss  nf  roarket,  or  other  loss  or  injury 
arising  from  delay  or  detention  of  trains,  exposure  to  weather,  stowage,  or  from 
any  cause  whatever  other  than  gn>as  neglect  or  fraud  *  "  (m). 


Injury  to  Uf» 
■tock. 


Claim  tJi  be 
luade  within 
Uimteii  time. 


UutMic  ^l<^*L4^tp 
tioti. 


Ufttl  V.  South 
/'•wmJE  Co. 


A  condition  thnt  the  conipiitiy  *'  do  not  admit  **  liability  for  any 
aoimal  dying  of  disease  or  arriving  at  destination  in  such  conditioa 
as  to  walk  from  the  truck,  the  expression  '*  do  not  admit "  being  con- 
strued to  mean  that  the  liability  must  he  established  by  proof  {n), 

A  declaration*  signed  by  the  sender,  that  the  vahie  of  seven  horses  v^ine  t»nior«c«. 
did  not  excecMj  10/,  per  horse  (o). 

'*The  C4)rapany  will  not  be  answerable  for  the  loss  or  detention  in  respect  of  Limitii>K  i*«i»oij. 
goods  destined  for  places  beyond  the  limits  of  the  company's  railway  ;  and  as  ivtny  to  Uielr 
respects  the  c^impany,  their  resiHinaibility  wiU  cease  when  such  goods  shall  have 
been  delivered  over  to  another  carrier  in  the  usual  course  for  further  convey- 
ance. Any  money  which  may  be  received  by  the  couipany  as  payment  for  the 
conveyance  of  guuda  beyond  their  own  limits  will  1k^  so  received  'rnly  for  the 
convenience  of  the  consignnrs,  and  for  the  purpose  of  being  [jaid  tn  the  other 
carrier  '*  (p). 


owii  line, 
a.  «'.  It.  Co, 


I 


Co,,  infra,  n.  (m) ;  Lard  v.  MidUmd  IL 
On,,  36  L.  J.,  V,  P.  170;  MathtwM  v. 
iJuhiin  ami  Drwjhc^ia  K  Co^t  17  Ir.  C. 
1..  R,  87. 

{i')  Piu^lin*jimk  V,  Soitlh  fFnlvs  JL  Co., 
20  L.  i.  Ex.  106 ;  but  tiee  M^Afantu  v. 
Lancfiihirt  and  Vorkithire  R,  Co.,  28 
L  J>,  Ex.  358  ;  I  H.  &  N.  327  ;  pi»8t, 
\K  570  (0- 

{I)  LcwU  V.  fL  fr.  n.  Co,,  29  L.  J.,  Kx. 
425  ;  6  H.  &  N.  867. 

(//<)  hml  V.  SQHth  JDcmw  R.  Co.,  29 
I^  J,,  Kx.  441;  5  JL  k  N.  875,  «mmied 
in  Exck  Ch.,  12  W.  R.  1115;  11  L.  T. 
184  ;  3  H.  Ifc  C.  337.  The  **  train  tables" 
Mve  uotico  thst  fiah  wiiM  couvGVf'd  by 
*' special  agreement  ouly,  siid  ou  the  ex* 
prets  condition  that  the  H<!ud«r  shouM 
sign*'  A  dt'dnratioii  ^'exi^mpHni;  th<«  cum- 


paiiy  from  all  liability  for  loss  or  injtiry 
arising  from  delay  or  detention  of  train, 
or  from  imy  other  cause  otli«?r  than  ji^ro&a 
tiegWt  or  friind." 

(n)  Grfitt  WejdetH  IL  Co,  v.  Mamrthy, 
L  R.,  12  Ai»p,  C<i«.  21 «,  Knd  p.  572, 
poift. 

(ci)  WCtitirt-  w  L.  and  A\  W.  R.  Co., 
31  L.  J.,  Ex.  65  ;  7  H.  &  N.  477;  Z4^U  J., 
Ex.  39  i  8  H.  &  C.  3i3.  The  declaration 
of  Tftlno  wa«  held  in  ho  no  port  of  the  oon- 
tmt  t.  It  wftn  i\ho  held,  trmt  jwiyment  of 
money  into  Coml  ndmittc*!  the  njiimalitied 
contract  dec!  a  rod  tipon.  See  also  f^^njton. 
V.  G.  IV.  K.  Co./ 35  U  J..  C,  P.  12S; 
Hanr.  k  RnUi.  97. 

(/>)  Atdtidift  w  a,  W,  K,  Co,,  38  L.  J., 
a  P,  161;  16  a  B.,  N,  8.  682. 
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4.  /fpeeial  Cnn. 

tnuts  a*  to  (ktod* 

and  Animnlt, 

fianien  of  jiroof. 

Oondltionii  hf  M 
unroAflonable. 


A  condition  for  liability  for  negligence  only,  at  lower  rate,  is  reason- 
able (9)  ;  and  in  such  case  the  onus  of  proving  the  negligence  is  on  the 
plaintiflF  (?•). 

On  the  other  hand,  the  following  conditions  have  been  held  to  be 
unreasonable.    A  condition  that — 


Impntper  iMck- 
Ing,  In  anMwcr 

to  lOM. 


llorwii  til  1)0 
curled  at 
owner^H  riMk. 


Rimtk  V.  North 
Blister  n  R.  Co. 


Rcfinimiient  in 
innnre  baanlmui 
good*. 


Dogl. 

HarrUon  v.  L. 
^AS.C.R.L'0. 


"  The  company  will  not  be  accountable  for  the  loss,  detention  or  damage  of  any 
package  insufficiently  or  improperly  packed,  marked,  directed  or  described,  or 
containing  a  variety  of  articles  liable  by  breakage  to  damage  each  other  (s). 

''  Tliis  ticket  is  issued  subject  to  the  o^-ner^s  undertaking  all  risk  of  convey- 
ance, loading  and  unloading  whatsoever,  as  the  comi>any  will  not  be  reaponaible 
for  any  injiuy  or  damage  (howsoever  caused)  occiuring  to  live  stock  of  any 
description  travelling  upon  the  Lancasliire  and  Yorkshire  Railway,  or  in  their 
vehicles  (f). 

"  The  bearer  undertakes  all  risk  of  loading,  unloading  and  carriage,  whether 
arising  from  the  negligence  or  default  of  the  company  or  their  servanta,  or  from 
defect  or  imperfection  in  the  station,  platform  or  other  places  of  loading  or 
unloading,  or  of  the  carriage  in  which  they  maybe  loaded  or  conveyed,  or  from 
any  other  cause  whatsoever  (k). 

**  That  the  company  shall  not  be  responsible  for  the  loss  of  or  injury  to  any 
marbles,  musical  instruments,  toys  or  otlier  articles,  which  from  their  brittle- 
ness,  fragility,  delicacy  or  liability  to  ignition  are  more  than  ordinarily  hazardona, 
unless  declared  and  insured  according  to  their  value  {x). 

'*  The  company  will  not  be  liable  in  any  case  for  loss  or  damage  to  any  horae 
or  other  animal  above  the  value  of  40/.,  or  any  dog  above  the  value  of  bL,  unlen 
a  declaration  of  its  value,  signed  by  the  owner  or  his  agent  at  the  time  of  book- 
ing, shall  have  been  given  to  them  ;  and  by  such  declaration  the  owner  shall  be 
boundy  the  company  not  being  in  any  event  liable  to  any  greater  amount  than 
the  value  so  declared.  The  company  will  in  no  case  be  liable  for  any  injury  to 
any  horse  or  other  animal,  or  dog,  of  whatever  value,  when  such  injury  arises 
wholly  or  partially  from  fear  or  restiveness.  If  the  declared  value  of  any  horse 
or  other  animal  exceed  40/.,  or  any  dug  5/.,  the  price  of  conveyance  will,  in 
addition  to  the  regular  fare,  be  after  the  rate  of  2/.  lOs.  per  cent,  or  6rf.  per 
pound  upon  the  declared  value  above  40/. ,  whatever  may  be  the  amoimt  of  such 
value  and  for  whatever  distance  the  horse  or  other  animal  is  to  be  carried  (y), 

**The  company  are  not  and  will  not  bo  common  carriers  of  dogs,  nor  will 
they  receive  dogs  for  conveyance  except  on  the  terms  that  they  shall  not  be 
responsible  for  any  amount  of  damages  for  the  loss  thereof,  or  for  injury  thereto, 


iq)  Harris  v.  Midland  B.  Co.,  25  W.  IJ. 
68  (cows). 

(r)  lb.  ;  Smith  v.  Midland  li,  Co.,  45 
L.  T.  813  (cows). 

(«)  ^imcnis  v.  (h  JV.  R.  Co.,  '26  L.  J., 
C.  P.  25  ;  Garton  v.  Bristol  and  Exeter 
R.  Co.,  30  L.  J.,  (^  W.  273  ;  1  B.  &  S.  112. 
For  case  of  non- liability  whore  the  coiniNUiy 
had  declined  to  jiaek  funiiture,  see  Barbour 
v.  S,  E.  B.  Co.,  34  L.  T.  67. 

{t)  M*Mamis  v.  L.  and  Y.  B.  Co.,  28 
li.  J.,  Ex.  353  ;  4  H.  k  N.  327 ;  reversing 
S.  C,  27  L.  J.,  Ex.  201 ;  2  11.  &  N.  693. 
Site.,  also,  M'Cmur  v.  L.  «(•  N.  W.  B.  Co., 
31  L.  ^.,  Ex.  65  ;  7  H.  &  N.  477;  34  L.  J., 


Ex.  39  ;  Grctjory  v.  jycst  Midland  IL  Co.^ 
33  L.  J.,  Ex.  155,  ace. ;  Bobinson  v.  G,  }V, 
B.  Co.,  35  L.  J.,  C.  P.  123;  Harr.  &  Ruth. 
97. 

(I/)  Boitth  V.  North  EaMcrn  R.  Co.,  36 
L.  J.,  Ex.  83. 

(r)  Peck  V.  North  Staffordshire  B,  Co., 
32  L.  J.,  g.  H.  241 ;  10  H.  L.  C.  473. 

(y)  Ashendon  v.  L.  £,  <t  S.  C.  B.  Co., 
L.  K.,  5  Ex.  I).  190,  where  it  is  said  that 
Harrufon  v.  L.  B.  and  S.  C,  B.  Co.,  31 
L.  J.,  Q.  h.  113,  in  which  the  very  jtame 
condition  was  ]icld  reasonable  by  the  Ex- 
chequer ( 'hnmber,  is  overruled  by  Ftck  v. 
Notift  StafftmUfiirc  B,  Co,,  supra,  p.  565^ 


nmt 


Mal  coKf racts  as  to  ooods  k^n  akimals. 


m 


lx\vonil  the  sum  of  2/.,  unless  a  higher  value  he  declared  at  the  tune  of  delivery 
to  the  company,  and  a  percentage  of  5  per  cent,  paid  upon  the  excess  of  value 
beyond  the  2/.  so  declared  (*). 

**  The  company  will  not  he  answerable  for  the  loss  or  detention  of  or  damage 
to  wrappers  or  packi^es  of  any  description  charged  by  the  company  as 
*  emptier  '  (a), 

*  *  The  company  ai'e  not  to  be  anawerahle  for  any  conBequences  arising  from 
overcarriage,  detention  or  delay  in  or  in  relation  to  the  conveying  or  delivery  of 
the  said  animal  a,  however  caused  (I*). 

**  The  company  will  not  bij  responsible  for  any  passenger^s  luggage  unless  fully   Rctiuireuieut  of 
and  properly  addressed ,  with  the  name  of  the  owner  **  (c). 


*'  Kmptio) 


OvorGarrUge. 
Deluy. 


nOftrcM  on 


It  has  become  a  common  practice  for  companies  to  offer  "alternative  Au^nmtivo 


rates"  that  is,  a  higher  rate,  at  which  the  company  undertakes  the  full 
risk  of  a  carrier,  and  a  lower  rate  at  which  it  carries  npuii  condition 
of  being  relieved  from  that  risk.  These  alternative  ratea  have  fre- 
cpiently  come  before  the  Courts,  and  it  appears  that  the  conditionn 
have  been  upheld  as  just  and  rcasouable,  if  the  company  offer  a  bond 
fide  option,  and  if  the  liiglier  rate  is  reasonable  as  well  as  the  lower 
one.  Such  is  the  effect  of  Mitnvhester,  Sheffield,  and  Lincolnsfdre 
ij,  Co.,  apps.,  Broivn,  resp,  (d),  in  winch  a  fish  merchant  relieved  the 
company  *'  from  all  liability  for  loss  or  damage  by  delay  in  transit  or 
from  whatever  other  cause  arising/'  in  consideration  of  an  alternative 
rate  one-fiftli  lower  than  the  ordinary,  and  the  House  of  Lords  held 
that  such  a  contract  was  just  and  reasonable,  and  that  the  company 
were  not  liable  for  loss  of  niarket  arising  from  a  pressure  of  business 
whereby  they  failed  to  carry  fish  in  time.  It  had  previously  been 
held  by  the  Court  of  Appeal  in  Lewis  v.  Great  We^'^tern  It  Co.  (c), 
in  which  the  same  principle  was  laid  down,  that  a  reduced  rate 
of  4*)^.,  "  owner  8  risk/'  for  nearly  four  tons  of  cheeses  from  London 
to  Shrewsbui7,  the  ordinary,  which  was  also  the  maximum  rate,  being 
60tf.,  was  just  and  reasonable,  and  exempted  the  defendants  from 
liability  for  damage  ariaiug  from  their  servants  having  negligently 
packed  the  cheese. 


/InnrK'jd  CkiM. 


0.  H*,  R.  Qk 


(*)  Dickson  v.  0.  N.  B.  Co.,  L  R.,  18 
Q,  B.  a  176  r  56  L.  J.,  q.  B.  Ill;  55 
L,  T.  368  I  35  W.  R.  20-2— C,  A,  The 
comjmoy,  bowevtr,  w^re  beld  not  ti»  bu 
common  cArriei-s  o(  d«>^«,  but  only  Ijound 
to  atlbrd  reaHoniible  racilitina  for  their 
CAriiagc. 

(a)  AldrLdgc  v.  H.  W.  K  Co.,  33  L.  J., 
C.  P.  161;  15  a  II,  N,  S.  58"± 

{b)  Allday  v.  G.  W.  R.  Co.,  aiitv,  p. 
567,  n.  (r)  ;  and  sec  Kirbif  v.  O,  IK  It. 
Co.,  18  L,  T.  668,  per  Martin,  B*,  at  Niai 
Prius. 

(d  CiUkr  r.  AVe/i  Londi}t^  R.  Co.,  L.  R.. 
19  g.  B.  D.  64  ;  56  L  J.,  Q.  B.  648  ;  56 
L.  'L  639  ;  35  \\\  K  575, 


{d)  ManrJuM^r,  Shfjktd  and  Lincoin- 
jthire  R.  Co.  Ap\%,  Broicn  rwtp.,  L  U., 
%  Aup.  Caa.  703  ;  63  L.  J.,  Q.  11.  VZi  ;  50 
L.  T.  *i81;  32  W.  K  207,  reversing  C.  A., 
UagKallay,  Brelt,  and  Liiidley,  L.J  J.  ;  10 
il  B.  D.  250  ;  52  L.  J.,  Q.  B.  132,  and 
restoring  Qi  B.  i).  (Matthew  and  Cave,  JJ.), 
9Q.  B.  a  230. 

(r)  LemswOrmi  Wi'^tm  R,  Co,,  L.  R^ 
3  il  B.  h.  195  ;  47  L.  J.,  Q.  B.  131  j  37 
L.  T.  774 ;  26  \\\  K.  255— C.  A.  Se«  alw. 
as  to  altenmtive  rates,  OtilUtgker  v*  G,  IF, 
R,  Co,»  Ir.,  8  C.  L.  326  ;  Lhytt  v.  Liriietick 
and  fnurt/arfi  R.  Co.,  15  Jr.,  L\  L.  37; 
ForntiaH  v,  O,  K  R.  Co.,  38  L.  T.  861; 
Uam'^  V.  .V.  R.  Co.,  26  W.  R.  ^3, 
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4.  Speeial  Cim- 

traeU  as  to  Govts 

and  At^imals. 

"Owner's  rink.'' 

Pul>licatkm  of 
higher  rate. 


"Wllltilmlii- 
eondact." 


"  Dctentiun." 


Power  to  exce<Kl 
nuudmam  for 


The  expression  *'  owner's  risk ''  means  only  the  risk  arising  during 
an  ordinary  transit,  and  does  not  include  any  injury  arising  from 
delay  or  negligence  on  the  pait  of  the  company  (/). 

The  higher  rate  need  not  be  published  in  the  manner  that  tolls  are 
directed  to  be  published  by  sect.  93  of  the  Railways  Clauses  Act,  1845 ; 
the  posting  up  the  effect  of  it,  as  that  it  is  ten  per  cent  above  the 
owner's  risk  rate,  is  enough  (g). 

An  exception  for  ''wilful  misconduct/' — which  has  passed  into 
conditions  as  a  common  form — comprehends  only  actual  wilful  mis- 
conduct with  knowledge  that  it  will  probably  result  in  injury  (A),  as 
where  a  station  master  kept  goods,  misdirected  to  "Jeeves,"  for  a 
week,  and  then  delivered  them,  without  previous  inquiry  of  the  con- 
signor, to  a  pei-son  of  the  name  of  "  Jarvis  *'  (i). 

The  withholding  of  cattle  under  a  groundless  claim  to  retain  them, 
at  the  end  of  the  transit,  is  not  "  detention  "  within  the  meaning  of 
conditions  that  the  company  are  not  to  be  liable  in  respect  of  loss  or 
detention  or  injury  except  upon  proof  that  such  loss,  &c.,  arose  from 
wilful  misconduct  This  was  held  in  a  case  where  cattle  were 
delivered  at  Waterfoi-d  to  be  carried  to  Gloucester,  but  were  detained 
at  Gloucester  in  consequence  of  the  negligent  omission  of  the  de- 
fendants' clerk  at  Waterford  to  enter  them  on  the  consignment  notes 
as  "  carriage  paid  "  (fc). 

It  would  seem  that  the  "  reasonable  percentage,"  which  the  com- 
panies are  authorized  to  demand  by  the  section  for  the  carriage  of 
certain  animals  of  high  value,  may  exceed  the  maximum  fixed  by  the 
special  Acts,  so  far  as  the  animals  specified  in  the  section  are  con- 
cerned. With  regard  to  animals  not  specified,  and  with  regard  to 
goods,  the  section  gives  no  power  to  exceed  the  maximum,  and  the 
higher  "alternative  rate"  must  in  any  case  not  exceed  it  (I). 


5.  Proledlon 
afforded  by  the 
Carriers  Act 


5.  Tlte  Protection  afforded  by  the  Gamers  Act. 

In  consequence  of  the  hardship  of  having  at  common  law  to  carry 
as  insurers  goods  of  any  size  and  value,  it  became  a  common  practice 


(/)  Jiohinson  V.  O.  W.  R.  Co.,  35  L.  J., 
C.  r.  124  ;  D'Arc  v.  L.  A-  N.  W.  R  Co., 
L.  R.  9  C.  r.  325  ;  30  L.  T.  763 ;  22  W.  R. 
919. 

(f/)  Grrat  Wrst/'rn  li.  Co.  v.  Maatrthii, 
L.  R.  12  Ajpp.  Cas.  218  ;  66  L.  J.,  W  C. 
33  ;  66  L.  T.  682 ;  35  W.  R.  429. 

(h)  0.  IF.  li.  Co.  V.  Okni8t4^r,  29  L.  T. 
422;  22  W.  R.  72  ;  IVebb  v.  ^^  /r.  /.'.  Co., 
26  W.  R.  Ill;  and  sec  per  HramwelK  L.  J., 
ill  Lewis  8  case,  3  i}.  IJ.  1).  at  p.  206. 


(/)  n  on  rev.  G.  H\  R.  Co.,  87  L.  T.  186; 
25  W.  R.  63. 

(k)  Cordon  V.  a.  W.  R,  Co.,  L.  R.,  8 
Q.  15.  1).  44 ;  51  L.  J.,  Q.  B.  58 ;  45  L.  T. 
509 ;  30  W.  R.  230. 

{I)  Sfjc  ]>er  Cockbum,  C.  J.,  in  Pv^Jc  r. 
North  iifafitrdshire  A  Co.,  10  H.  L.  C,  at 
]).  561.  As  to  the  jiower  to  chHrge  above 
the  maxiinuni  for  special  service,  see  p. 
546.  ante. 
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for  carriers  to  publisli  notices  to  the  effect  that  they  wniihl  not  be 
liable  for  property  aliove  a  certain  value,  unless  the  nature  and  value 
of  the  property  was  declared  and  an  increased  charge  paid  ;  the  result 
was  that  many  questions  arose  as  to  the  construction  of  these  notices, 
and  whether  they  had  heeo  brought  to  the  knowledge  of  persons  for- 
warding goods  (m).  To  remedy  the  uncertainty  thus  occasioned,  and 
to  relieve  carriers  from  the  hardship  above  mentioned,  the  Carriers 
Act  was  passed  in  18*^0,  ^'somewhat  Imrriedly,  and  at  the  instance 
of  two  private  members,  without  having  been  based  upon  any  public 
iuquiry  "  ( a).  Although  not  passed  specially  with  reference  to  railways, 
as  is  shown  by  the  words  of  the  preamble  as  well  as  by  the  date  of 
the  act,  it  is  a  statute  of  the  greatest  importance  to  railway  conipanits. 
The  first  section  sets  forth  the  mischief  of  the  act,  and  provides  the 
remedy,  in  the  following  terras  : — 

"  Whereas  by  reason  of  the  frequent  practico  of  bankura  aud  others,  of  seiidhiji 
by  the  public  mails,  at  ago -coaches,  waggons,  vans  and  other  public  conveyances 
by  hrnil  iijr  hire,  parcels  and  packages  containing  money,  bills,  notes,  jeweHury, 
and  other  arfklea  of  tptat  mtw  in  ntnaU  atmpnA'i^  much  valuable  propert}^  is 
rendered  liable  to  depredfition,  and  the  responsibility  of  mail  contractors^  stage- 
coach proprietors,  ajid  common  c^irriei's  for  hire,  is  greatly  incite ased  ;  and, 
whereas,  throu^^h  the  frequent  omission  by  persons  sending  such  parcels  and 
packages  to  notify  the  value  and  natvu-e  of  the  contents  thereof,  bo  as  to  enable 
such  mail  contractors,  stage-coach  proprietcirs,  and  other  common  carriers, 
by  due  diligence  to  protect  tliemselvea  against  !mne.i  ai-ising  from  then'  legal 
responsibility,  and  the  difficulty  of  fixing  parties  with  knowledge  of  notices 
published  by  such  mail  contractors,  stage-coach  prtiprietora,  and  other  common 
carriers,  with  the  intent  to  limit  such  responsibility,  they  have  become  exposed 
to  great  and  unavoidable  risks,  and  have  thereby  sustained  heavy  losses  ;  Be  it 
therefore  enacted,  that  no  mail  contractor,  stage-coach  proprietor,  or  other  com- 
mon carrier  by  land  for  hire,  shall  be  liable  for  the  Iom  of  or  injury  to  any  article 
or  articles,  or  property^  of  the  descriptions  following  ;  (that  is  to  say,)  |,^old  or 
silver  coin  of  this  realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manu- 
factured or  nnmantifactui'ed  state,  or  any  jjrecions  stones,  jewellery,  watcheH, 
clocks,  or  time-pieces  of  any  description,  trinkets*  bOls,  notes  of  the  Governor 
and  Company  of  tlie  Banks  of  England,  Scotlajid  and  Ireland  respectively,  or  of 
any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes  or  securities  for  pay- 
ment of  money,  EngUsh  or  foreign  stamps,  maps,  writings,  title-deeds,  paintings, 
engravings,  pictures,  gold  or  silver  jilate  or  plated  articles,  glass,  china,  silks  in 
a  manufactured  or  unnuuxufactured  st^ite,  and  whether  wrought  up  or  not 
wrought  up  with  other  materials,  furs,  or  lace,  or  any  of  them,  contained  in 
any  parcel  or  package  which  shall  have  been  delivered,  either  to  be  carried  for 
hire,  or  to  accompany  the  jierson  of  any  passenger  in  any  mail  or  stf^e-coach 
or  other  pubHc  conveyance,  wh«n  the  value  of  such  article  or  articles,  or  pn:*- 
perty  aforesaid,  contained  in  such  parcel  or  package  shall  exceed  tlie  suju  of 
lOf.,  miless,  at  the  time  of  the  delivery  thereof  at  the  othce,  warehouse,  or 
receiving- house  of  such  mail  ec»ntnict<jr,  stage-coach  propriet*ir,  or  other  com- 
mon carrier,  or  to  his,  her  or  their  book-ketqier,  coachman  i*r  other  servant,  for 
the  purpose  of  being  carried,  or  of  accompanying  the  perstm  of  any  passenger 
as  Moremiid,  the  value  aud  nature  of  audi  article  or  articles,  or  projierty,  shall 
have  been  declared  by  the  person  or  persons  sending  or  delivering  the  same, 
and  such  increased  cliarge  as  hereinafter  mentioned,  or  an  engagement  to  pay 
the  same,  be  accepted  by  the  i>eTson  receiving  such  parcel  or  package/' 


(w)  BeeOtatftmi  v.  JI\int,  3  Camp.  27, 
and  the  other  cases  collected  in  the  note<t 
to  £705^*  V.  Bernard,  1  Smith's  L.  C.  2*28, 


L'arrli^'ft  Aft, 
lllivtN  4  &  I 

Frtsuuble. 


Sect.  1. 

OinifTfi;  not  to 
ha  liable  for  htM 
of  C4?rt(iliii  jpxiilH 
ftUiVi'  the  v«ilu« 
of  10/,  uulew 
value  decluttd 

cliB.rgi'  pdld. 


7th  edition. 

(«)   Re|)ort  of  Select  Committe  of  House 
of  OommoEa,  1877, 
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6.  ProttetUm 

CarritnAct. 

Ol|)eetoftheact. 


To  what  klntlii  of 

luMtheact 

applies. 


N^igenoA. 


Extent  of 
protection. 


The  object  of  this  act  is  twofold  ;  iirst,  that  the  carrier  receiviDg 
the  article  may  be  apprised  of  its  uature,  in  order  that  he  may  give 
it  a  proportionate  degree  of  protection;  and  secondly,  that,  as  he 
incurs  an  additional  danger  and  risk,  he  should  have  an  increased 
compensation  (o).  The  enacting  part  of  the  firat  section  goes  beyond 
the  preamble,  and  extends  to  the  particular  articles  enumerated, 
even  where  they  are  not  articles  "  of  gi*eat  value  in  a  small  compass ;" 
so  that  a  large  looking-glass  is  within  the  act  (p).  "  Value  "  means 
actual  value  to  the  party  suing:  where  manufacturers  allowed  a 
discount  to  a  merchant,  who  consigned  jewellery  to  an  intending 
purchaser,  which  was  lost  in  transit,  it  was  held  that  such  discount 
could  not  be  deducted  (q).  Although  the  act  applies  only  to  carriers 
by  land,  still,  a  contract  to  carry  partly  by  land  and  partly  by  water 
is  divisible,  and  in  such  a  case  the  carrier  is  entitled  to  the  protection 
afforded  by  the  act,  provided  the  loss  took  place  on  land  (r). 

The  act  protects  the  owner  in  case  of  a  loss  arising  from  gross 
negligence  of  the  carrier  («) ;  and  in  case  of  a  loss  of  or  injury  to 
goods  negligently  carried  beyond  their  destination  (t).  Nor  is  the 
carrier  deprived  of  the  protection  of  the  act  merely  by  the  fact  that 
the  loss  of  the  goods  is  temporary  and  not  permanent ;  nor  can  the 
owner  of  the  goods  recover  damages  for  the  consequences  of  the  loss, 
€,g.  for  the  being  compelled  to  replace  the  goods  at  enhanced  prices. 
This  was  held  by  the  Court  of  Appeal  in  Miller  v.  Broach  &  Co.  (tt), 
in  which  the  defendants,  being  carriers  from  London  to  Rome,  had 
jnis-sent  to  New  York  a  trunk  consigned  to  them  for  carriage  by  rail 
from  London  to  Liverpool,  and  by  ship  from  Liverpool  to  Italy. 
But  where  the  carrier  detained  goods  which  have  not  been  lost,  he 
cannot  set  up  the  act  in  answer  to  a  claim  arising  out  of  the  detention. 
This  is  explained,  in  Miller  v.  Brasch,  to  be  the  effect  of  Ileam  v- 
L.  it  S,  W,  B.  Co,  (x),  which  was  decided  on  demurrer. 

The  result  of  the  above  decisions  appears  to  be  that  the  protection 
of  the  act  extends  to  cases  of  loss  or  injury  caused  by  any  accident  or 
negligence,  even  though  the  acts  done  may  technically  amount  to  a 
conversion  of  the  goods,  but  does  not  extend  to  cases  where  the 
carrier,  or  those  for  whom  he  is  responsible,  wilfully  and  purposely 


(o)  Per  Bayley,  B.,  in  Oicen  v.  BurnHty 
2  Cr.  k  M.  at  p.  859. 

( p)  Ovcen  V.  Burnett,  2  Cr.  k  M.  853  ; 
4  Tyrw.  133. 

(7)  Bhinkensee  npp.,  L,  d:  N,  IV,  R,  Co, 
reap.,  45  L.  T.  761. 

(r)  Le  CouUur  v.  L,  <fc  S.  W.  11.  Co., 
85  L.  J.,  Q.  B.  40  ;  «  B.  k  S.  9C1  ;  L.  K., 
1  Q.  B.  64  ;  PianHani  v.  L.  d-  .V.  W,  Ji. 
Co.,  18  C.  1^.  22r. ;  Bcueendale  v.  G.  K.  Ji. 
Co.,  L.  R.,  4  Q.  B.  244  ;  10  B.  k  S.  212. 

(»)  Hintmi  V.  Dibbin,  2  Q.  B.  646. 


(0  Marriti  v.  North  EaMem  R.  Co,, 
L.  R.,  1  Q.  B.  D.  802 ;  45  L.  J.,  Q.  B.  289 ; 
84  L.  T.  940  ;  24  W.  R.  886 -C.  A. 

(li)  L.  R.,  10  g.  B.  D.  142  ;  62  L.  J., 
Q.  B.  127 ;  47  L.  T.  685 ;  81  W.  R.  190— 
C.  A.,  reveraing  Lopes,  J.,  8  Q.  B.  D.  35  ; 
JFcUiace  v.  Dublin  and  Belfast  Junction 
R.  Co.,  Ir.  R.,  8  C.  L.  341,  and  Pianeiani 
V.  L.  d:  S,  yv,  n.  Co.,  18  0.  B.  226,  are  to 
the  same  ctrect  as  to  the  temporary  loss. 

{x)  Beam  y.  L.  ie  S.  W.  A  Co,,  10  Ex. 
798;  24  L.  J.,  Ex.  180. 
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Hcrintioit 
gouus. 


Tlmeplecoi 
Trinkt'ts 


fines  any  act  inconsistent  with  the  contract  to  carry,  which  occasions 
loss  or  injury*  If  goods  be  delivered  to  a  carrier  for  a  certain  pur- 
pose, and  he  wilfully  Jo  something  else  with  them  he  would  seem  to 
be  liable  notwithstanding  the  statute  (y). 

We  will  now  proceed  to  notice  the  nunierous  decisions  as  to  par-  pftrticnur  «i^. 

/  ^  *  Hcnptiousof 

ticular  descriptions  of  goods.  Some  of  the  titles  of  the  articles 
enumerated  in  the  section  explain  themselves,  so  that  no  question 
can  arise  as  to  what  the  titles  include.  Sucli  judicial  decisions  as 
have  been  given  with  reference  to  the  others  will  now  be  noticed  in 
the  order  in  which  the  several  titles  occur  in  the  section. 

A  chronometer  conies  under  the  description  of  a  timepiece  (z). 
In  Bernsteiii  v.  Baxsndale  (n)  it  was  held  that  ivory,  black  and 
agate  bracelets,  shirt- pins,  common  gilt  rings,  brooches,  tortoisesliell 
and  pearl  portmonuaies,  and  glass  smelling-bottles,  are  trinkets,  but 
German  silver  fuzee-boxes  are  not,  In  giving  judgment,  Cockburn, 
C.  J.,  said  (5)— 

"  With  resp act  to  the  sliirt-piiiSj  bracelets,  gxlt  nnga,  braochea,  tfjrtoiaeBhell 
portjuonnaies  and  smelliiig-bottles,  there  is  a  diatiiiction  between  senile  of  thtae 
articles  which  are  usod  as  oniamenta  to  the  dress  and  others  which  do  not  con- 
stitute any  portion  of  the  dress,  and  are  only  occaiiionally  prodncodj  but  which j 
when  Jio  prvjduced,  are  of  an  ornamental  character.  The  hrat  of  theae  classes, 
such  as  Bhirt-piua,  braceleta,  rings  and  broo€he«  jiroperly  come  within  the  deti* 
nition  of  trinkets.  I  thiiilc  tliat  thii'  object  ia  not  utility,  but  esaentijilly  rirtia- 
ment ;  bnt  even  supposing  their  main  object  to  be  that  of  forming  some  part  of 
the  dress,  still,  if  they  ar«  intended  to  Ije,  aa  these  clearly  are,  ornamental  to 
the  apfiarel,  they  are^  I  tliiiik,  trinkets.  There  ia  more  difficulty  in  dealing  with 
the  other  poi*tion  of  these  articles,  which  are  not  always  exhibited,  hut  only 
protluced  ixscasionallyj  that  is,  when  wanted,  these  arc  the  portmonnaieH  and 
glass  smelling-bottles,  I  tlunk  that  although  these  may  be  articles  of  nse  and 
necessity,  yet^  if  by  the  superadditiou  of  so  much  oniauient  there  ia  given  t*j 
them  such  a  character  aa  to  make  t!ieir  main  object  ornament,  they  are  trinkets* 
The  intention  of  this  Jict  ia  to  protect  carriers  of  articles  of  small  bulk  but  of 
considerable  value,  and  therefore,  if  the  articles  are  open  to  such  a  construction 
as  to  bring  tliem  within  the  act,  we  ought  to  adopt  that  construction.  Tlie 
fuzee-buxes  of  Crerman  silver  canuoti  however,  1  think^  fall  within  the  defini- 
tion  of  trinkets.  They  are  made  of  plain  materials,  and  the  main,  indeed 
ahmost  the  sole,  purpose  to  which  they  can  be  applied  is  the  use  for  which  they 
were  evidently  intended ;  theae  are  clearly  articles  of  use  and  not  ornament 
and  £kre  not  trinkets. '' 


Where  a  document  in  the  form  of  a  biU  of  exchange  for   llL  lOs.*  BiiKnotea, 
accepted  by  the  person  to  whom  it  was  directed,   but   having  no  wriungH.' 


{y\  Sfle  the  jndgmont  of  Blackburn »  J.^ 
in  MorriU  v*  Nortk  EtfJtfrrn  H,  fjo.^  L  H., 
1  g.  n.  Div.  308  ;  aud  Oanufi  v.  friJhni, 
fi  B.  &  A.  53»  which  liitter  case  turned  on 
a  notice  very  similnr  in  its  terms  to  s<?€t.  I 
of  the  act, 

(:)  Le  CQutcur  v.  X.  A  S.  W,  R.  Co., 
L.  R.,  1  Q.  B.  64  ;  35  L.  J.,  Q.  B.  40;  fi  B. 


k  S.  961, 

(«)  6  C.  11»  N.  S.  251 :  28  L.  J.,  C.  P. 
265,  overruling  Davry  v.  Maton^  Car.  and 
hL  46,  ill  which  an  cyp-glass  and  gold 
chain  II  it  at  bed  were  said  by  Lord  Ablnger 
not  to  he  trinket«. 

(&)  2S  L.  J„  a  P.  267. 
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6.  Prokdion 
Oarrkrt  AeL 


Engmvinga. 

PietOTM. 

Paintings. 


GUuw. 


Fura. 
Lace. 


drawer,  was  sent  by  railway  in  a  parcel  directed  to  the  person  who 
was  intended  to  insert  his  own  name  as  drawer,  and  t6  whom  the 
person  who  signed  as  an  acceptor  was  indebted,  and  was  lost,  the 
Court  of  Queen's  Bench  held  that  the  Carriers  Act  did  not  apply,  for 
the  document  was  not  a  bill  of  exchange,  nor  a  promissory  note,  nor 
a  security  for  money ;  and,  though  it  was  a  writing,  was  of  no  value 
beyond  that  of  the  paper  (c). 

This  decision  shows  that  a  secuHty  is  an  instrument  which  may  be 
put  in  suit  (d). 

The  cases  of  maps  are  not  separable  from  the  maps  themselves  {e). 

Prints  and  coloured  prints  have  been  held  to  be  engravings  (/), 

A  picture  and  its  frame  are  considered  as  one  article,  and  the 
carrier  is  protected  from  liability  for  damage  to  the  frame  {g). 

The  word  "  paintings  "  denotes  works  of  art,  and  does  not  include 
coloured  imitations  of  rugs  and  carpets  and  coloured  working 
designs,  although  valuable,  designed  by  skilled  persons  and  painted 
by  hand,  if  they  have  no  value  as  works  of  art  (A). 

OloRS  includes  glass  of  any  kind  or  size  (i). 

In  Hart  v.  Baxerulule  (k),  silk  tights  and  silk  hose ;  in  BernstMn 
V.  Baaerulale  (Z),  silk  watchguards ;  in  Brunt  v.  Ttie  HuUaiul  R* 
Co,  (m),  "  elastic  silk  webbing,"  which  is  a  woven  fabric  composed  of 
silk,  indiarubber  and  cotton,  one-third  of  the  material  being  silk, 
and  in  Floxoera  v.  The  South  Eastei^n  R.  Co,  (n),  a  silk  dress,  were 
held  to  be  silks  within  the  meaning  of  the  act. 

It  is  clear  from  these  decisions  that  Davey  v.  Mason  (o)  is  not 
law. 

Hat-bodies  made  of  fur  and  partly  of  wool  are  not  furs  (p). 

Where  a  lace  corporal,  or  communion  cloth,  in  a  gilt  frame, 
covered  with  glass,  was  lost,  it  was  held  that  the  lace  and  glass  only, 
and  not  the  frame,  came  within  the  act  (q).  By  the  Carriers  Act 
Amendment  Act,  1865  {r),  the  term  "  lace  '*  is  to  be  construed  as 
not  including  machine-made  lace. 


(c)  StoessUjer  v.  S.  E.  R  Co.,  ^  E.  &  H. 
549  ;  23  L.  J.,  Q.  K  293.  Erlo,  J.,  stuteJ 
tliat  he  wished  to  leave  the  question  ojk*!!, 
whether,  if  the  jury  hud  found  that  the 
writing  was  of  value,  tlie  hnding  could 
have  been  sustained.  See  also  M'Call  v. 
Taylar,  19  C.  B.,  N.  S.  301  ;  34  L.  .1., 
C.  P.  365. 

(d)  See  also  OoliUnud  v.  IIampto7if  5 
C.  B.,  N.  S.  94  ;  27  L.  J.,  C.  P.  286. 

{e)  Wyld  V.  IHckfonJ,  8  M.  &  W.  443. 

(/)  Boy  a  V.  PhUc,  8  C.  &  P.  361. 

(o)  Anderson  v.  L.  dt  N.  JV,  JL  Co.,  39 
L.  J.,  Ex.  55  ;  L.  K.,  5  Ex.  90. 

(A)  Wooilicard  v.  L.  <t  N,  W,  R.  Co., 
L.  R.,  8  Ex.  D.  121  ;  47  L.  J.,  Ex.  263  ; 
38  L.  T.  321  ;  26  W.  R.  3.'»4. 


(/)  Owen  v.  BimicU,  2  C-r.  k  M.  353  ; 
4  T>TW.  133. 

{k)  6  Exch.  769  ;  20  L.  J.,  Ex.  338 ;  21 
L.  .1.,  Ex.  123. 

(/)  0  C.  B.,  N.  S.  251 ;  28  L.  J.,  C.  P. 
265. 

{ni)  2  H.  &  S.  889  ;  33  L.  J.,  Ex.  187. 
In  this  ca.se  the  Court  had  power  to  draw 
iufen-nces  of  fact,  but  expressed  an  opinion 
that  the  ciuestion  was  one  for  the  jury. 

in)  16  L.  T.  329. 

(o)  Car.  &M.  45. 

(/>)  Mayhem  v.  Nelson,  6  C.  &  P.  58. 

(a)  Trtadwin  v.  G.  E,  JL  Co.,  L.  R.,  3 
C.  P.  308  ;  37  L.  J.,  C.  P.  83. 

(r)  28  k  29  Vict  c.  24. 
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Where  the  plaintiff  had  packed  paiii tings  in  his  own  waggon, 
which  was  put  on  a  railway  truck,  it  was  held  that  the  waggon  was 
a  **  parcel  or  package  "  within  the  meaning  of  the  act  (a), 

The  declaration  of  the  value  and  nature  of  the  goods  must  be  neciarntfoTi  of ' 
made  whether  the  goods  are  dehvered  at  the  office  ol  the  carrier,  the  t>rKood«. 
sender's  house,  on  the  road,  or  anywhere  else.    This  w^as  decided  by 
the  Exchequer  Chamber  in  Baxendule  v,  Eari  {t).     It  is  said  by  the 
Court  of  Error — 

''  We  think  that  the  act  of  Parliament  requires  the  person  who  Bends  the 
goods  to  take  the  first  step  by  giving  that  information  to  the  carrier  which  he 
alone  can  give,  and  that  if  the  sender  dtjes  uot  take  that  first  step,  then  he 
caiinot  maintain  tliia  action  by  the  force  of  the  first  aectioji,  which  expressly 
aaya  that  the  carrier  .shall  not  be  liable  unless  the  declaration  is  made.  8u€h 
declaration  when  made  will  lead  to  otlter  consequences :  the  carrier  will  knuw 
what  h©  is  to  haye  more  according  to  the  tarifl'  which  he  haa  stuck  up  in  liis 
office  ;  if  that  sum  ia  paid  and  the  gixjds  are  loBt»  then  of  course  he  woidd  be 
liable.  On  the  other  hand,  if  he  reftues  to  give  a  receipt  as  provided  by  the 
statute  J  or  has  omitted  to  comply  with  any  pni  vision  of  that  kind  on  his  part  to 
be  performed,  he  would  lose  the  protection  given  by  the  act/* 

If  the  value  and  nature  of  the  articles  has  been  declared,  and  the 
carrier  receives  them  without  demanding  any  extra  charge,  and  no 
extra  charge  is  paid,  the  carrier  is  not  protected  (zf).  It  is  not  essen- 
tial that  the  declaratiou  of  value  should  be  express  and  formal  (»r). 

The  2nd  section  empowers  the  carrier  to  demand  an  increased  rate 
of  chaise,  upon  giving  public  notice  of  it,  in  the  following  terms  : — 

**  When  any  parcel  or  piM:kage,  oontaining  any  of  the  articles  abijve  specified.  Demand  of 
shall  be  so  delivered,  and  its  value  and  contents  declared  as  aforesaid^  and  Jj^T^*^*^*^ 
stich  value  shall  exceed  the  sum  of  10^ ,  it  shall  he  lavrfiil  for  such  niaQ  con- 
tractors, stage-coach  proprietors,  and  other  common  carriers  to  demand  and 
recuive  an  increased  rate  of  charge ,  t<i  bo  notified  by  some  notice  aftixed  in 
le^g^blo  charactei*8  in  aome  pnblic  and  conspicuous  part  of  the  office,  warehouse, 
or  <c»ther  receiving-house  where  sueli  parcels  or  packages  are  received  by  rheni 
for  the  purpose  of  conveyance,  stating  the  increased  rates  of  charge  retjuired  to 
be  paid  over  nnd  alx«ve  the  ordinary  nite  of  carriage,  as  a  compensatinn  fttr  tli© 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  siich  vahiable 
articles  ;  and  all  ptira<ins  sending  or  delivering  parcels  or  packages  containing 
sitch  valuable  articles  as  aforesaid  at  such  office  shall  be  bound  by  such  notiooy 
without  further  proof  of  the  same  having  come  to  their  knowledge." 

The  carrier  must  still  demand  the  increased  charge^  or  he  will  be 
liable  {y).  A  railway  company  may  demand  an  increased  charge 
for  carrying  cattle  of  greater  value  than  the  amount  prescribed  by 

(i)  WhaUe    \\    LancnAhire    and    Y&rk-       N.  950  ;  31  L.  J.,  Ex.  21»1» 


Declantion  ntn 
not  bti  fonijAl, 


Mhire  H,  Co.,  L.  R.,  9  Ex.  67  ;  43  L.  J.» 
Ex  47. 

(0  e  ExcL  769 ;  21  L.  J.»  £x.  123  ;  Te> 
versing  Hart  v.  Bajecndalf^  20  L.  J.,  Ex. 
388 

(»)  BiKrens  v.  Q.  N.  IL  Co.,  6  H.  &  N. 
see  ;  SO  L  J.,  Ex.  153  ;  aflinned,  7  H.  * 


(«)  Btfuihury  v,  SuUmi.  19  W.  R.  800  ; 
21  W.  R.  128;  overmhng,  though  not 
expressly,  a  dictnm  of  Lord  Deamttn,  C.  J,, 
in  BitysY.  Pink,  8  C.  Ac  P.  363. 

iff)  Brhrenft  v,  0.  N,  /T.  Co.,  30  L  J.. 
Ex.  163  :  31  L.  J.,  Ex.  290;  7  H,  &  N. 
9&0. 
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5.  Prottetton 
aforded  hy  the 
Carrier*  Act 


Receipt  to  be 
signea,  MCt  S ; 


or  carrier  to  lose 

Itenefltofthis 

act« 


Pnbllc  notices 
not  to  limit 
liability,  sect  4. 


Every  ofBce,  &c. 
a  receiving 
hoiue,  sect.  5. 


Bpftcial  contracts 
not  affected, 
KC3t  6. 


the  Railway  and  Canal  TrafSc  act,  1854  (2;),  and  the  notice  must  be 
given  in  the  manner  prescribed  by  the  above  section  (a). 

By  Beet.  3  :  ''  When  the  value  shall  have  been  so  declared,  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to  ])ay  the  same  shall  have  been  accepted 
as  hereinbofore  mentioned,  the  person  receiving  such  increased  rate  of  chiurffe, 
or  accepting  such  agreement,  shall,  if  thereto  required,  sign  a  receipt  for  tiie 
package  or  parcel,  acknowledging  the  same  to  have  been  insured,  which  receipt 
shall  not  be  liable  to  any  stamp  duty ;  and  if  such  receipt  shall  not  be  given 
when  required,  or  such  notice  as  aforesaid  shall  not  have  been  affixed,  the  mail 
contractor,  stage-coach  proprietor  or  other  common  carrier  as  aforesaid,  shall 
not  have  or  be  entitled  to  any  l>enefit  or  advantage  under  this  act,  but  shall  be 
liable  and  responsible  as  at  the  c<mimon  law,  and  be  liable  to  refund  the  increased 
rate  of  charge." 

By  sect.  4  :  ''No  public  notice  or  declaration  hereafter  to  be  made  shall  be 
deemed  or  construed  to  limit,  or  in  anywise  affect  the  liability  at  common  law 
of  any  such  mail  contractors,  stage-coach  proprietors,  or  other  public  oonuuon 
carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or  goods  to  be  carried  and 
conveyed  by  them,  but  all  such  mail  contractors,  stage-coach  proprietors,  or 
other  common  carriers  as  aforesaid,  shall  be  liable,  as  at  the  common  law,  to 
answer  for  the  loss  of,  or  any  injury  to,  any  articles  and  goods  in  respect  whereof 
they  may  not  be  entitled  to  the  benefit  of  this  act,  any  public  notice  or  declara- 
tion by  them  made  and  given  contrary  thereto,  or  in  anywise  limiting  such 
liability,  notwithstanding*'  (6). 

Sect.  4  is  confined  to  public  notices,  and,  therefore,  where  printed 
notices  limiting  the  carriers  liability  were  brought  to  the  knowledge 
of  the  plaintiff  by  being  personally  served  on  him,  it  was  held  that 
the  jury  were  justified  in  inferring  a  special  contract  on  the  terms  of 
the  notices,  which  exempted  the  carriers  from  liability  though  the 
plaintiff  had  not  signed  any  contract.  Tliis  decision  was  in  1853, 
shortly  before  the  passing  of  the  Railway  and  Canal  TraflSc  Act 
which,  by  sect.  7,  renders  it  necessary,  in  order  that  conditions 
limiting  tlie  liability  of  railway  companies  as  carriers  of  goods  shall 
be  binding,  that  they  shall  be  such  as  shall  be  adjudged  just  and 
reasonable,  and  shall  be  embodied  in  a  signed  contract  (c). 

By  sect.  5  :  **  For  the  purposes  of  this  act,  every  office,  warehouse  or  receiving 
house  ((/),  which  shall  be  used  or  appointed  by  any  mail  contractor  or  stage- 
coach proprietor,  or  other  such  common  cjirrier  as  aforesaid,  for  the  receiving  of 
parcels  to  be  conveyed  as  aforesaid,  sliall  be  deemed  and  taken  to  be  the  receiv- 
ing house,  warehouse  or  office  of  such  mail  contractor,  stage-coach  proprietor  or 
other  common  carrier  ;  and  that  any  one  or  more  of  such  mail  contractors, 
stage-coach  proprietors  or  common  carriers  shall  be  liable  to  be  sued  by  his,  her 
or  their  name  or  names  only  ;  and  that  no  action  or  suit  commenced  to  recover 
damages  for  loss  or  injury  to  any  pai'cel,  packa^^e  or  i>orson,  sliall  abate  for  the 
want  of  joining  any  co-j»roprietor  or  co-partner  in  such  mail,  stage-coach  or 
other  public  conveyance  by  land  for  hire  as  aforesaid." 

By  sect.  6  :  "  Nothing  in  this  act  contained  shall  extend  or  be  construed  to 
annul  or  in  anywise  affect  any  special  contract  between  such  mail  contractor, 
stage  proprietor  or  common  Ciirrier  and  any  other  parties  for  the  conveyance  of 
goods  and  merchandise  "  (e). 


(z)  17  &  18  Vict.  c.  31,  s.  7. 
{ft)  Ante,  sect.  4. 

(6)  See  Jlhiion  v.  D'Mhi,  2  Q.  B.  646. 
(c)  Prek  v.  North  Staffordshire  R.  Co., 
10  II.  L.  Csis.  473,  niid  p.  505.  ante. 
{(i)  iseo  Syms  v.  Chaplin^  5  A.  &  £.  634, 


in  which  cose  the  defendant  was  a  coach 
l>roprietor,  and  an  inn  at  which  more 
coaches  than  the  defendant's  called  was 
held  to  be  a  receiving  house. 

(c)  Sec    ante,    sc-ct.    4.     The   question 
whether  a  carrier  is  not  bound  to   cany 
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In  Baxe7uiale  v.  G-nat  Easttmh  R,  Co.  (/)  the  railway  company  b;P^*"^*^ 
owned  a  railway  from  Harwich  to  Londoo,  and  also  owned  a  ship  ; 
and  pictures  were  delivered  to  their  agents  at  Rotterdam  for  con- 
veyance thence  to  London,  the  bill  of  lading  stating  that  the  good.*? 
were  '*  to  be  delivered  at  the  port  of  London  viS.  Harwich  (the  act  of 
Godj  &c*  as  also  railway  accidents,  being  excepted),  and  the  owners 
being  in  no  way  Uable  for  any  of  the  causes  above  excepted/'  The 
goods  were  conveyed  hy  the  company's  ship  to  Harwich^  and  w^ere 
lust  on  the  railway  between  Harwich  and  London*  It  was  held  that 
the  company  wei-e  protected  by  the  Carriers  Act.  It  was  decided 
that  the  6th  section  applied  only  to  contracts  the  terms  of  which 
were  inconsistent  with  the  exemption  claimed  hy  the  caiTiers  under 
sect.  1,  and  that  the  true  effect  of  the  contract  by  means  of  the  bill 
of  lading  was  that  the  goods,  so  far  as  related  to  the  carriage  from 
Harwich  to  London,  were  delivered  to  the  defendants  in  their 
character  of  common  carriei's ;  and  they  were  to  have  all  the  liahili- 
f  ties  of  common  camers^  except  those  excepted  in  the  bill  of  lading ; 
and  they  were  also  entitled  as  common  carriers  to  the  protection 
from  liability  conferred  on  them  by  sect.  1. 


By  Beet.  7  :  **  Where  any  parcel  or  package  shall  have  been  delivered  at  any 
Buch  atiioei  aiid  the  value  and  conteuta  declared  as  aforesaid,  aud  the  increased  rate 
of  charges  been  paid,  and  HUch  parcel  or  package  shall  liavo  been  loat  or  damaged, 
the  party  entitled  to  retuvcr  damages  in  respect  of  such  loss  or  damage  aliall 
also  be  entitled  to  recover  back  such  incretiacd  charge  so  paid  as  aforesaid," 

By  sect.  8  :  "  Nothing  in  tliia  act  aball  be  doemcd  t«»  protect  any  mail  con- 
tractor, stage-coach  proprietor,  or  other  conimon  cai'rier  for  hire  from  liabihty 
to  answer  for  loua  or  injury  to  any  gooda  or  articles  whatst^ever  arising  from  the 
felonious  acts  of  any  coachman,  guards  book-keeper,  porter,  or  other  servant  in 
hie  or  their  employ,  nut  to  protect  any  such  coachman,  guard,  book*keeper,  or 
other  servant  frfnu  liability  for  any  losa  or  injury  oocasioned  by  Ma  or  their  own 
personal  neglect  or  miscondiiet/* 

Although  not  actually  employed  by  the  company  tliemselves,  a 
servant  employed  by  an  agent  of  the  company  to  receive  goods  at  a 
receiving  honse  is  a  servant  "  in  the  employ  '*  of  the  company  within 
the  8th  section,  so  that  the  company  are  liable  for  the  felony  of  such 
sei"vant.  So  it  was  held  in  Madm  v.  Z.  d:  S.  W*  jB.  Co.  (t/),  which 
was  followed  with  approval  in  Stepfteius  v»  X.  d*  S.  W,  R.  Co.  (h). 

Proof  of  a  felony  by  the  carrier's  servants  is  a  sufficient  answer  to 
a  defence  under  sect.  1,  without  proof  of  negligence  on  the  part  of 
the  carrier  (i). 


Pnrtlea  entiiled 
to  diisiiaff6«to 
recover  oaek  lii- 
crcaiM  ohai^geti 


Xot  to  protect 
felonious  act«. 


8erv»nt  at 

\m  iervafit  of 
company. 

ilAicAu  V,  L.  ^ 
S.  fV.  «.  Co. 


Fr<M>f  of  n«gtl- 
gtrnoe  cmiieoeft- 
nMty  ff  felODjr 


withoat  a  tfipe«ial  contmct  if  the  sender  of 
the  gooda  tender  a  reasonable  ttmn  for  their 
carriage  b  raiaed  but  not  decided  in  Cart- 
V.  Laneathire  and  YQrhthir^  It.  Cth,  21 
L  .1.  Kx.  261  ;  7  Excb.  707.  If  thia 
liftbilitv  exists  it  is  clearly  only  in  the  case 
of  giXKk  which  the  carner'B  public  calling 
retpiires  him  to  Cfury.  Ibid. 
(/)  BasBendak  v.  Great  Easkm  H,  Co,, 


L.  R.,  4  Q,  B.  244  ;  38  L.  J,,  Q.  B.  187. 

{^)  2  Ex.  415. 

(A)  L.  R.,  18  g.  B.  D.  121  ;  66  L.  J., 
Q.  B.  171 ;  6^  L.  T.  226  ;  35  W.  E.  161— 
C.  A. 

(t)  a.  IF.  R  Co.  r,  EimmsU,  27  L.  J,, 
C.  P,  201 ;  18  a  B,  586  ;  Metmife  v.  L. 

B,  ^  S,  a  Jl  Co.,  27  U  J„  C.   P.  206 ;  4 

C.  B.,  K.  S.  307,  on  deiuorrer. 
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ffjJtwSf^!*        Sect.  8  has  also  given  rise  to  numerous  decisions  as  to  what  is 
oarrienAct.     gofficicnt  cvidence  to  go  to  the  jury  of  a  felony  having  been  com- 


^SJ^^y  ^     mitted  by  the  carrier's  servants. 

felony.  jj^  Soyce  V.  Chapman  {k),  a  lOL  note,  which  formed  part '  of  the 

Chapman.  moDoy  that  had  been  lost  while  in  the  defendant's  charge,  was  traced 

to  the  defendant's  porter  a  considerable  time  after  the  loss,  and  the 

jury  having  found  for  the   plaintiff  the   Court   of  Ck)mmon  Pleas 

refused  to  disturb  the  verdict,  holding  that  there  was  evidence  to  go 

to  the  jury  of  a  felony  by  the  porter ;  for,  although  the   evidence 

given  would   have   been  very  slight    evidence   against   him,    in    a 

criminal  court,  the  defendants  had  it  in  their  power  to  call  him^  and 

ought  to  have  done  so. 

jfiiwi^^^'         ^^  (^*^^  T^^tem  R.  Co.  v.  Rimmell  (Q,  was  decided  in  favour 

Bridenotof        of  the  Company  on  the   grounds  that  the  facts  proved  were   only 

puiy(  Mm!nu.  Sufficient    to  raise  a  suspicion,  and    there  was  no  evidence    that  a 

!tt!^R.'k  ^'    ^®^^^y  ^^  '^^^'^  committed  by  anyone.     In  Metcalfe  v.  The  London^ 

Brighton  and  South  Coast  R.  Co.  (m)  the  company  succeeded  on  the 

ground  that    there  was  no  evidence  to  fix  the  company's  servants, 

it  being  quite  consistent  with  the  facts  of  the  case  that  the  felony 

had  been  committed  by  some  person  not  in  their  employ. 

voMg^mmr.  L.         In  Va^ighton  v.  The  London  and  North  Western  R.  Co.  (n),  a  parcel 

TTnt  nurMMfj  to  of  jewellery  was  sent  by  the  defendant's  line  from  Birmingham  to 

Mtof^ru!^   Liverpool,  and  lost     A  carman  employed  by  the  defendants'  agent 

to  deliver  parcels  took  two  parcels  to  a  hotel,  and  presented  his  book> 

which  mentioned  three,  for  signature ;   the  missing  parcel  was  the 

plaintiff's.     Some  days   afterwards  a  pin,  which   had   been   in  the 

parcel,  and  pieces  of  the  wood  of  the  box,  were  found  on  a  siding  of 

the  defendants,  and  another  pin  was  found  in  the  possession  of  one 

of  the  defendants*  servants.     The  defendants  called  no  witnesses,  and 

the  jury  for  the  plaintiff.     The  Court  of  Exchequer  discharged  a  rule 

to    enter  a  verdict  for   the   defendants,    holding   that    it  was    not 

necessary  for  the  plaintiff  to  give  such  evidence  of  felony  as  would 

have  sustained  a  criminal  prosecution  against  any  of  the  defendants' 

servants,  and  that  the  defendants  might  have  called  the   suspected 

servants  as  witnesses  (o). 

M'QuunY.a.         The  question  again  arose  in  M' Queen  v.  The  Oreat  Western  R, 

Co.  (p),  where  the  Court,  while  approving  of  the  decision  in  Vaughton 

V.  The  London  and  No^ih  Western  R.  Co.  (supra),  held  that  the 

{k)  2  Bing.  N.  C.  222 ;  1  Hodges,  338.  case  in  the  Law  Reports  {h.  R.,  9  Ex.  93) 

(I)  27  L.  J.,  C.  P.  201;  18  C.  B.  585,  goes  further  than   the   facts  of  the  case 

rule  for  new  trial  refused.  warrant,   and    cannot    now   be   taken  as 

{m)  27  L.  J.,  C.  P.  333  ;  4  C.  B.,  N.  S.  stating  the  law  correctly.    See  M* queen,  v. 

307.  Q.  W.  R.  Co.,  post. 

(n)  L.  R.,  9  Ex.  93  ;  43  L.  J.,  Ex.  75.  (;>)  L.  R.,  10  Q.  B.  569 ;  44  L.  J.,  Q.  B. 

(o)  The  head-note  to  the  report  of  this  130. 
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judgment  of  Pigott,  B,,  in  that  case,  which  was  relied  on  for  the 
plaintiff,  could  not  be  entirely  supported.  The  plaintiff  had  dehvered 
a  case,  maiked  ''  valuable  pictures  with  care/'  but  not  declared  or 
insured,  to  the  defendants  at  Cardiff  to  be  forwarded  to  London. 
I  The  case  was  put  on  a  truck,  and  left  standing  on  a  siding  for  about 
Bven  hours  before  the  departure  of  the  train.  Other  persons  besides 
the  company's  servants  had  access  to  the  siding.  The  case  was  stolen 
from  the  truck  while  it  was  standing  on  the  siding.  No  witnesses 
were  called  for  the  defence.  Cockburn,  G  J.,  left  the  question  to  the 
jury,  whether  the  case  had  been  stolen  by  any  of  the  defendants* 
servants,  directing  them  that  if  the  facts  in  their  opinion  were  more 
conKistent  with  the  guilt  of  the  defendants'  servants  thao  with  that  of 
any  other  pei-son  not  iu  their  employ,  that  was  sufficient  to  caU  upon 
the  defendants  for  an  answer,  which  not  having  been  given,  the  in- 
ference might  well  be  that  a  felony  had  been  committed  by  some  of 
their  servants,  A  verdict  was  found  for  the  plaintiff,  but  the  Court 
held  that  there  was  no  evidence  to  go  to  the  jury  of  a  felony  by  the 
defendants'  servants.     Cockburn,  C*  J.,  in  giving  judgment  said  : — 

**I  quite  agree  with  thtj  dnctrine  involved  in  the  decision  of  the  Court  in 
V^tiujhtoH  \\  TJie  LondonandN*jtih  U'e^tetti  M,  Qj.  {anj/rn)  to  tim  extent :  that  it 
is  not  iiecesaary  to  sIiqw,  iu  order  tu  make  out  &  rephcation  of  a  felouious  act  on 
the  part  of  the  carriei^'  aeiTiinta,  that  the  taking  was  by  any  particntar  servant 
or  servants.     It  is  enough  if  there  is  proof  to  satisfy  the  jury  that  the  taking 
was  by  some  one  who  was  more  or  less  one  of  the  company's  servantSj  without 
specifying  the  particular  servant.     But  we  are  now  dealing  with  ilw  propositions 
involved  in  the  direction  which  I  gave  Uj  the  jury  in  this  case  upon  what  I  then 
considered  t<>  bo  the  substance  of  the  judgment  of  Pigott,  B.,  in  Voti<fhtotL  v. 
Thr  Lomhm  and  Xurth  IVesUm  B.  Co,     The  language  of  that  judgment,  how- 
ever, I  think,  when  we  apply  it  to  the  i)firticular  facta  of  that  C4«e,  must  be 
understood  bi  a  much  more  limited  sense  than  that  which  it  would  at  tirat  appear 
to  have  when  looked  at  with  reference  only  to  the  words  and  the  language  used. 
Ijooking  at  the  lanffuage  <»f  that  jutlginent,  which  I  fidlowed  almost  verbatim  in 
the  direction  I  gave  Ui  the  jury  in  tliis  case,  it  comes  Uj  tliis — that  where  in  the 
opinion  of  the  jury  the  facts  are  more  consistent  with  the  guilt  of  the  defendants' 
servants  than  that  of  any  person  not  in  their  employ,  then  the  carrier  is  called 
u^xm  for  an  answer  ;  and  if  the  conduct  of  certain  persons  is  impugned,  and 
th<.»&e  persons  are  not  called  aa  witnesses,  the  inference  would  be  that  a  felony 
had  been  oommitted  by  them.     I  think  that  proposition  is  not  maintainable. 
.     ,     .     .     .     ,     If  Or  i*rimd  facie  case  IS  made  i>iit,  capable  of  being  displaced, 
and  if  the  party  against  whom  it  is  establiuhet!  might  by  caUing  witnesses  and 
pri*ducing  pfkrticular  evidence  displace  that  pnmd  Jacu:  case,  and  he  oniita  to 
adduce  tliat  evidence,  then  the  inforenco  fairly  arises,  as  a  matter  of  inference   2rr*nt*^ 
for  the  jury  and  not  as  a  matter  of  legal  presumption,  that  the  absence  of  that    M*QMtt^  v, 
evidence  is  to  be  accounted  for  by  the  fact  that  even  if  it  wtre  adduced  it  would   ^^  ^'  ^  ^* 
not  disprove  the  jw'Wki /ucie  case.     Brit  that  always  presupposes  that  a  prima    /'riwuf  >n  f€  cam- 
facie  case  has  been  establislied  ;  and  unless  we  can  see  our  way  clearly  to  the   ^ome  ser^-Aut 
conclusion  that  a  ptimdfiick  case  lias  been  established,  the  omission  to  call   JJJJ^*  **  *^***'* 
witnesses  who  might  have  been  culled  oti  the  [nirt  of  the  defendanta  annuints  t  ' 
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okor^db^tL  ^^^^^^S'  ^  cannot  say  that  a  primA  facie,  case  was  made  out  calling  upon  the 
CarrUn  Act  company  for  an  answer,  and  if  not  then  they  would  be  entitled  to  take  their 
stand  on  the  evidence  as  it  existed.  It  really  comes  to  this — there  is  a  greater 
degree  of  probability  that  the  railway  company's  servants  took  these  goods  than 
that  a  stranger  took  them,  by  reason  of  their  greater  facilities  of  access  and 
opportunities  of  stealing  them,  yet  it  is  merely  a  question  as  between  the  rail- 
way company's  servants  and  anyone  else,  and  there  is  nothing  whatever  to  point 
to  the  railway  company *8  servants  particularly,  with  the  exception  of  the  greater 
facility  of  access  "  (q). 

AdmiMibUity  of       In  another  case  (r),  information  given  by  the  defendants'  station- 
KiriataUBrtvery  TOOBateT  to  a  police  constaWe  that  one  of  the  defendants'  servants  was 
^.y^FurnM      gugpected  of  having  stolen  the  missing  parcel,   was   held   to  have 
been  rightly  admitted   in    evidence   to   show  a  felony  by  the  de- 
fendants' servant 
b^Sriw  decu-        ^y  section  9,  such  common  carriers,  &c.,  shall  not  be  concluded  as  to 
imuon  of  vmiue.     i]^q  valuo  of  any  such  parcel  or  package  by  the  value  so  declared  as 
aforesaid,  but  shall  be  entitled  to  require  from  the  party  suing  proof 
of  the  actual  value,  by  ordinary  legal  evidence,  and  shall  be  liable  to 
such  damages  only  as  shall  be  proved  as  aforesaid,  not  exceeding  the 
declared  value,  together  with  the  increased  charges. 
pSid  toto?oart.        ^^  ®®^  ^^'  ^^  ^^^  actions  brought  against  such  common  carriers 
for  loss,  &c.,  whether  the  value  of  such  goods  shall  have  been  de- 
clared or  not,  the  defendants  may  pay  money  into  Court,  as  in  any 
other  action. 
T»mc  Act,  1864.       The  benefit  of  the  act,  with  respect  to  articles  of  the  description 
mentioned  in  sect  1,  is  reserved  to  railway  companies  by  the  last 
•  p«ge564.»nte.  proviso  *  in  sect  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 
uiwuiubiiity  of       The  Carriers  Act  appeai-s  to  be  not  quite  suited  to  the  conditions 
noiwiy  traffic,     of  modcm  railway  traffic.     On  the  one  hand,  the  enumeration  of  the 
protected  articles  is  imperfect  and  requires   revision  («).      On   the 
other  hand,  the  charges  whicli  the  companies  may  make  are  subject 
to  no  limit  in  law,  and  not  unfre(iuently  prohibitory  in  fact  (t). 
Sf^SowmoS""'*^       '^'^^  whole  question  of  the  operation  of  the  act  was  considered  by 
Committee,  1877.  ^  Housc  of  Commous'  Committee,  which  was  appointed  in  1875,  and 
finally  reported  in  1877  to  the  effect  that  the  terms  of  insurance  adopted 
by  railway  companies  were  practically  prohibitory,  and  that  a  maxi- 
mum rate  of  insurance  ought  to  be  fixed  by  law ;  that  silk  and  silk 
goods  ought  to  1)0  omitted  from  tlie  act ;  and  that  if  a  proper  rate  of 
insurance  should  be  fixed  by  law,  the  8th  section  of  the  act  ought  to 

iq)  The  same  principloa  were  adopted  in  Fumess  R.  Co,,  L.  R.,  9  Q.  B.  468;  43 

Campbell  v.  Xorth  British  J{.  Co.,  Court  L.  J.,  Q.  B.  142. 

of  Session  Cases,  4th  series,  vol.  ii.,  p.  433 ;  {s)  Report  of  Royal  Commission,  1867. 

and  Turner  V.  O,  JF.  R  Co.,  34  L.  T.  ?2  (/)  See  Drays(m  v.   Home,   32  L.   T. 

(C.  P.  D.).  691. 

(r)  Kirkntall  Brewery  Co.  {Limited)  v. 
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be  repealed.    But  the  Committee  forbore  from  recommending  imme- 
diate legislation,  for  the  following  very  important  reason  : — 

The  representatives  of  the  London  and  North  Western,  Midland,  on^lJSSSSS^^'^* 
Great  Western,  Great  Northern,  Great  Eastern,  North  Eastern,  South 
Eastern,  and  thirteen  (u)  other  companies,  "  proposed  to  the  Com- 
mittee to  bind  themselves  for  a  period  of  five  years  to  insure  all  goods 
within  the  act  upon  the  terms  and  at  the  rate  set  forth  in  the  document, 
set  forth  in  the  report  by  way  of  schedule,  and  further  to  bind  them- 
selves at  the  expiration  of  that  period  not  to  alter  these  terms  or 
conditions  without  giving  to  the  President  of  the  Board  of  Trade^ 
and  as  far  aa  niay  be  to  the  public,  notice  of  their  intention  to  make 
such  a  change.'' 

The  following  is  the  schedule  above  referred  to  : — 

SCHEDULE. 
Rates  for  the  Insubancb  of  Valuable  Parcels  and  Goods  forwarded 

BY  Pajj8£N0ER  or  GoODS   TrAIMS. 

Until  further  notice,  all  the  railway  companies  will  charge  the  following  re- 
duced rates  for  insurance  over  and  above  the  common  and  ordinary  rate  of 
charge  for  carriage,  for  parcels  and  packages  of  any  of  the  goods  enumerated  in 
the  undermentioned  classification  of  articles  included  in  an  Act  of  Parliament 
commonly  called  the  **  Carriers  Act  '* : — 


Classification. 

Class  1. 

Class  2. 

1.  Stamps. 

2.  Map?. 

1. 

Glass  of  all  kinds,  except  as  named  in 

3.  Silk,  or  goods  mixed  with  silk  where  silk 

Class  4. 

is  more  than  30  per  cent,  of  the  value. 

2. 

China  from  manufacturers  or  factors. 

4.  Furs. 

3 

Precious  stones,  set  or  unset. 

5.  Clocks. 

4. 

Jewellery,  not  from  or  to  manufiwturers 

6.  Timepieces. 

7.  Plated  articles. 

or  factors. 

8.  Coins,  gold  and  silver. 

9.  Gold    and  silver,   manufactured  and 
unmanufactured. 

Class  3. 

10.  Jewellery  from  or  to  manufacturers  or 
factors. 

1. 

Pictures  and  paintings. 

11.  Watches. 

12.  Gold  and  silver  plate. 

13.  Hand- made  lace. 

Class  4. 

14.  Engravings. 

15.  Trinkets. 

1. 

Plate  glass  (in  plates  exceeding  36  feet 

16.  Bank  notes. 

superficial  in  size  cut). 

17.  Title  deeds. 

2. 

Glass  (stained). 

18.  Writings. 

3. 

Glass  (silvered). 

19.  Bills  of  exchange. 

4. 

Glass  (bent). 

20.  Orders,  notes,  or  securities,  for  pay- 

5. 

China  (other  than  from  manufacturers 

ment  of  money,  English  or  foreign. 

or  factors). 

N,B,—ln  mixed  silk  goods  where  there  is  less  than  30  per  cent,  of  silk,  the  exemption 
of  the  Carriers  Act  is  not  to  be  pleaded  at  all,  but  all  such  goods  are  to  be  carried  at  the 
carrier's  risk. 


{u)  The  L.  B.  &  S.  C,  The  L.  k  S.  W., 
The  M.  S.  &  L.,  The  L.  &  Y.,  The  Fur- 
ness.  The  Caledoniau,  The  N.  B.,  The  N. 


S.,  The  L.  C.  &  D.,  The  South  Devon  and 
ComwaU,  The  B.  &  E.,  The  Taff  Vale,  The 
G.  &  8.  W. 
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Scale  of  Charges. 


,  Between  8UUon»in  Great  Britain 

Between  all  ntatioiiM  in 
Great  Britain. 

and  PortD  in  Itvland  and  tlw 
British  U\t». 

ClaiM  1. 

f.    d. 

CUum2. 

ClaMiH. 

Claiw4. 'ciaiMl.    Clas)i2.  CUmS. 

ClaM4. 

*.    d. 

*.     d. 

». 

d.  1   «.    d,      K.     d.      «.     d. 

ff.      d. 

:  Uaximum  chaixs  for  £  25  or 

less  in  value 

0 

3 

0     6 1    1     3,2 

610     9      16      3     9 

7     6 

1        ., 

26  to 

£  50     „ 

0 

6 

1     0      2     6      5 

0      16      3     0      7     6 

15     0 

>1                           > 

51    „ 

75    „ 

0 

9 

1     6i    3     9'    7 

6      2     3      4     6    11     3 

22    6 

it                           * 

76  „ 

100     „ 

1 

0 

2    0  :    5     0  !  10 

0*8     0,6     0    15     0 

80    0 

>>                           > 

101   „ 

125     „ 

1 

3 

2     6      6     3  ;  12 

6|    3    9      7    6    18     9 

87    « 

*>                           1 

126  „ 

150     „ 

1 

6 

3     0      7     6,15 

0*4     6      9     0    22     6      45     0 

*>                            1 

151   „ 

175    „ 

1 

9 

3     6      8     »    17 

6      5    3    10    6,26    3 '    52    6 

l>                           t 

176  „ 

200    „ 

2 

0 

4     0    10     0:20 

0     60    12    0    80    0i600 

i               >>                          > 

201   „ 

225     „ 

2 

3 

4     6,11     3i22 

6      6    9    18    6    33    9 

67    6 

1 

226  „ 

250     „ 

2 

6 

5     0    12     6    25 

0      7     6    16    0.37     6 

76    0 

»                          1 

261   „ 

276     „ 

2 

9 

5    6' 18    9 '27 

6      8    3    16    6   41     8 

82    6 

**                          i 

276  „ 

300     „ 

3 

0 

6     0    15     0  i  30 

0      90    18     0    45     0'900 

1                M                           > 

301   „ 

825     ,, 

3 

3 

6     6 

16     3    32 

6      9     9    19     6    48     9!    97     6 

yy                           > 

326   „ 

350     „ 

3 

6 

7     0 

17     6    35 

0.10     6    21     0    62     6,105    0 

1 

851   „ 

875     „ 

9 

7    6 

18    9    37 

6    11    ^    22    6    66    3    112    6 

>>                            > 

376  „ 

400     „ 

0 

8    0 

20     0    40 

0 ' 12    0    24    0    60    0    120    0 

i                >>                           > 

401   „ 

425     „ 

3 

8    6 

21     3  j  42 

6ll2    9,25    6    68    9    127     6 

1        .. 

426  „ 

450     „ 

6 

9    0 

22     6 

45 

0    13    6*27     0   67    6    135     0 

>>                           > 

461    „ 

475     „ 

9 

9    6 

23     9 

47 

6    14    3    28    6    71     3 

142    6 

t                            > 

476  „ 

500     „ 

5 

0 

10    0 

26     0 

60 

0    15    OidO    0   76    0 

150    0 

The  above  charxes  apply  irrespective  of  diittauce. 

The  above  claemftcatioii,  scale  of  chaiges,  and  the  following  conditions  apply,  whether  the  articles  be 
conveyed  by  goods  or  nassenger  trains,  but  parcels  up  to  and  including  281b8.  in  weight  are  to  be 
insured  only  when  sent  oy  passenger  train. 


().  The  Cai^iage  of  Explosives. 

The  105th  section  of   the    Railways   Clauses  Consolidation   Act, 
1845  (8  Vict.  c.  20),  is  as  follows  :— 

Company  not  to  **  No  person  shall  be  entitled  to  carry  or  to  re(i\iire  the  company  to  carry  upon 
cfUTydanaeiwiB  ^^®  railway  any  atjua  fortis,  oil  of  vitrol,  guniwwder,  lucifer  matches,  or  any 
^^      ^  goods  wliich  in  the  jiidjnnent  of  the  cimipaiiy  may  be  of  a  dangerous  nature ; 

and  if  any  person  send  by  the  railway  any  such  goods  without  distinctly  marking 
their  nature  on  the  outside  of  the  i)ackage  containing  the  same,  or  otherwise 
giving  notice  in  writing  to  the  bookkeeper,  or  other  servant  of  the  company 
with  whom  the  same  are  left,  at  the  time  of  so  sending,  he  shall  forfeit  to  the 
company  20^  for  every  such  offence  ;  and  it  shall  be  lawful  for  the  company  to 
refuse  to  take  any  parcel  that  they  may  suspect  to  contain  goods  of  a  dangerous 
nature,  or  re<iuire  the  same  to  be  opened  to  ascertain  the  fact  *'  (^). 


e.  Th€  Carriage 
qf  Explosivts. 

R.  C.  Act,  s.  105. 


carryd 
goods. 


This  section  gives  a  wide  discretion  to  the  company,  and  according 
to  its  strict  grammatical  construction  constitutes  the  company  sole 
judges  as  to  what  goods  are  "of  a  dangerous  nature  ;"  but  it  is  con- 
ceived that  the  company  must  exercise  their  power  of  refusal  in  a 


^-r)  At  coiiuiion  law  a  carrier  seems  to       Sec  Crouch  v.  L,  <{  N,  W,  R.  Co.,  23  L.  J., 
have  no  right  to  open  8U8pecte<l  parcels.       C.  P.  73 ;  14  C.  B.  256. 
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reasonable  manner  with  reference  to  gootk  not  either  specified  in  the 
section  or  eju^iUm  fjeneris  with  those  specified,  or  as  to  which  they 
have  by  notice  limited  their  ohligations  as  commoa  carriei's.  Looking 
to  the  special  character  of  the  section,  it  would  seem  that  the  Railway 
f  Commissioners,  under  their  general  powers  to  compel  companies  to 
afford  reasonable  facilities  for  the  receiving  and  forwarding  of  traffic* 
have  no  jurisdiction  to  compel  a  company  to  carry  articles  comprised 
within  it.  On  the  other  hand,  the  section  does  not  affect  the  liability 
of  aU  companies  under  the  Cheap  Trains  Act,  1883,  to  convey  along 
with  her  Majesty's  troops  gunpowder  and  other  combustible  matters 
on  terms  agreed  upon  (see  s,  6,  sub-s.  1,  par.  vi.  of  that  Act),  betiveen 
the  Secretary  at  War  and  the  companies. 

In  order  to  support  a  conviction  under  tlje  105th  section  of  the 
Railways  Clauses  Act,  it  is  necessary  to  prove  a  gnilty  knowledge  on 
the  part  of  the  sender  of  the  dangerous  articles.  Whether  a  party 
imposing  on  the  sender  may  be  convicted  imder  the  section  is 
doubtful.  The  sender,  although  without  a  guilty  knowledge,  would 
be  liable  to  the  company  in  damages  (^/). 

By  a  byedaw  generally  in  force  and  sanctioned  by  the  Board  of 
Trade  {z),  loaded  fii-earms  may  not,  "  except  with  the  express  per- 
mission of  some  officer  of  the  company,"  be  taken  in  any  carriage 
forming  a  train,  and  "every  person  so  otfending"  is  liable  to  a  penalty 
not  exceeding  oL 

The  conveyance  of  gunpowder  and  other  specially  dangerous 
explosives  has  been  placed  under  a  series  of  statutory  restrictions, 
which  has  now  culminated  in  the  Explosives  Act,  1875  (a).  The 
effeet  of  the  3rd>  35th  and  39th  sections  of  this  act  is,  that  every 
railway  company  caiTying  gunpowder,  nitro-glycerine,  dynamite  or 
any  "  other  substance,  whether  similar  to  those  above  mentioneil  or 
not,  used  or  manufactured  with  a  view  to  produce  a  practical  eflfect 
by  explosion  or  a  pyrotechnic  effect/*  must  make  bye-laws  for  regu* 
latini^'  the  conveyance  of  such  substances*  The  bye-laws  require 
confirmation  by  the  Board  of  Trade,  and  when  confii-med  by  the 
Board  of  Trade  "  sliall  apply  '*  to  the  servants  of  the  company  and 
to  the  persons  using  the  railway  :  (Sect  35).  Tht?  maximnra  penalty 
for  a  breach  of  the  bye-laws  is  201.  for  each  offence,  and  lOL  for  each 
day  during  which  the  offence  continues,  with  forfeiture  of  the  ex- 
plosives in  respect  of  which  the  offence  is  committed  ;  {lb,). 


*  Tige  4%it  itnte 


No  conviction 
with  nut  metwrta. 


Loaded  lii«oaiiDi. 


(JnnjK>wdfr  ttnl 

£xplOffvci  Act 
1876. 


way  ('n»ii*an»rft 
BtMtil  ill  Truftc. 


iy)  Eearfu  v.  Ottrimi,  2  E.  &  E.  eS6  ; 
28  L.  J.,  M.  C.  2H>.  liy  sect.  88  of  the 
Explomvea  Act,  1876,  the  coinwiny  U 
exempted  from  peualties  wilder  mifct  act 
in  eoiie  the  constgtior  or  connignee  U  in 
defAnlt,  and  the  j>eujiltieB  full  upon  the 
conai^or  nr  eonHigiioe. 

(«)  Bye-Uw  >io.  15,  p,  517,  aut^f. 


{a)  38  Vict.  c.  17,  post,  vol.  u.  By 
sect  122  and  sclicd.  4,  tno  Gtuipowder  Acts 
(23  k  24  Vict,  c,  U9i  24  &  25  Vict, 
c,  130 ;  25  &  26  Vict.  c.  98)  are  repealed, 
a»  also  are  the  Carnage  of  Dangerotui 
Goo*ls  Act,  1866  (29  &  30  Viut  c.  m), 
and  th«  Nitro-Olycerine  Act,  186©  (3:i  & 
33  Vict,  c,  113). 
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6.  Th$  Carriage 
i^  Kxploiivet. 


Publication  of 
bye-lawd. 

Alteration  of 
bye-laws. 


Notice  to  Secre. 
taryofStateof 
aooidenta  con- 
nected with 
exploaives. 


laMlfication  of 
exploaiTet  by 
omer  in  ooancil. 


A  model  code  of  bye-laws  was  agreed  to  shortly  after  the  passing 
of  the  act  by  fifty-two  railway  companies  (6)  in  Great  Britain,  and 
has  received  the  sanction  of  the  Board  of  Trade.  This  code  is 
printed  in  vol.  II. 

By  sect.  #38,  bye-laws  must,  before  being  sanctioned  by  the  Board 
of  Trade,  be  published  in  such  manner  as  may  be  directed  by  the 
Board  of  Trade,  and  "  every  bye-law  may  be  from  time  to  time 
added  to,  altered  or  rescinded  by  a  bye-law  made  in  like  manner  and 
with  the  like  sanction  as  the  original  bye-law." 

By  sect.  63,  notice  of  any  accident  connected  with  explosives  of  a 
certain  amount,  or  causing  loss  of  life  or  personal  injury,  must  be 
sent  to  the  Secretary  of  State  by  either  the  owner  of  the  ezplosLVO 
or  of  the  carriage  which  conveyed  it. 

And  by  sect.  106  an  Order  in  Council  may  from  time  to  time 
**  define  the  composition,  quality  and  character  of  any  explosive,  and 
classify  explosives."  The  leading  Order  in  Council  under  this  section 
is  printed  in  voL  II. 


7.  Carriage 
uiPamtmgtnf 

ObUgaUon  to 

oanylug 

withoatc 


7.  The  Cai^'iage  of  Faasengei^s'  Luggage. 

Passengers  by  railways  are  accustomed  as  of  right,  to  take  a 
certain  specified  quantity  of  luggage,  for  which  no  charge  in  addition 
to  the  fare  is  made.  This  right  is  secured  by  a  clause  of  the  special 
act  of  each  company.  The  clauses  differ  as  to  the  amount  allowed, 
but  otherwise  mostly  follow  a  common  form.  The  London  and  North 
Western  Railway  Company's  Act  of  184G  (9  &  10  Vict.  c.  cciv.),  s.  66, 
provides  as  follows  : — 

**  Every  passenger  travelling  upon  the  railway  in  a  first-class  carriage  may 
take  with  him  his  ordinary  luggage  not  exceeding  112  lbs.  in  weight,  and  every 
pMsenger  travelling  in  a  second-class  carriage  may  take  with  him  his  ordinary 
luggage  not  exceeding  GO  lbs.  in  weight,  and  every  passenger  travelling  in  a 
third-closs  carriage  may  take  with  him  his  ordinary  luggage  not  exceeding 
40  lbs.  in  weight,  without  any  charge  being  made  for  the  carriage  "  (c). 


(b)  That  is,  by  all  the  companies  having 
tormini  in  Londun  or  being  numbers  ol 
the  Loudon  Clearing  House.  Such  com- 
panies have  also  given  notice  that  thev  are 
*' not  common  carriers  of  explosives.''  It 
is  believed  that  the  **  model  code"  had 
been  universally  adopted. 

(c)  The  clause  of  the  G.  AV.  R.  Co.  Act 
of  1847  (10  &  11  Vict.  c.  cccxxvi,  s.  54), 
and  of  the  G.  N.  R.  Co.  Act  of  1850  (13  & 
14  Vict.  c.  Ixi,  8.  17),  differ  only  verbally 
from  the  clause  given  above.  The  clauses  of 


the  G.  K.  R.  Co.  Act  of  1862  (25  &  26  Vict, 
c.  ccxxiii.  8.  22S),  and  of  the  L.  B.  k  S.  C. 
U.  Co.  Act  of  1863  (26  &  27  Vict.  c.  ccxviii, 
8.  54,  sect.  4,  ante),  both  idlow  120  lbs.  to 
first-class  passengers,  100  lbs.  to  second, 
and  60  lbs.  to  tliird-class.  Otherwise  these 
clauses  also  differ  only  verbally  from  the 
clause  given  al>ove.  For  a  form  used  in 
early  Special  Acts,  see  EhccU  v.  Orand 
Junction  11.  Co.,  5  M.  &  W.  669 ;  Bigg*s 
Si>ecial  Acts,  1845.  For  model  form  from 
time  to  time,  see  the '  'Model  Railway  Bill. " 
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Eacb  pa8seBger  by  a  parliamentarj  train  was,  by  sect,  6  oi  the 
Cheap  Trains  Act  (7  &  8  Vict,  c.  85),  eDtilled  to  take  with  hitn 
5G  lbs.  weight  of  luggage,  **  not  being  merchandize  or  other  articles 
carried  for  hire  or  proHt ;  "  but  that  suction,  with  other  sections  of 
the  same  act,  is  repealed  by  the  Cheap  Trains  Act,  1883,  46  &  47 
Vict  c.  52,  which  act  contains  no  corresponding  provision. 

The  doctrine  seems  now  to  be  firmly  established  ((/),  that  railway 
companies  receive  passengers'  luggage  as  insurers,  under  the  same 
responsibility  as  that  which  waii  held  to  attaeh  to  the  proprietors  of 
coaches(e).  The  Carriers  Act  *  clearly  includes  passengers'  luggage ; 
and  it  has  been  decided  (/)  that  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act,  1^54,  t  does  so  also. 

A  railway  company  have  been  said  not  to  be  insurers  in  respect  of 
luggage  placed  at  a  passenger's  request  in  the  same  compartment  in 
which  he  travels  or  intends  to  travel,  and  not  to  be  without  negligence 
on  their  part,  liable  to  compensate  the  passenger  if  luggage  so  placed 
IS  lost  or  stolen.  So  it  waa  laid  down  by  the  Court  of  Appeal  in 
Berglteim  v.  Great  Easterti  R.  Co,  {g}]  but  the  correctness  of  this 
doctrine  has  been  questioned  by  the  House  of  Lords,  which  was  of 
opinion  in  Bitnc/is  ca^e  {h)  that  the  contract  as  insurers  subsists, 
"  modified  only  to  the  extent  that  if  los^  happens  by  reason  of  want 
of  care  of  the  passenger  himself*,  who  has  taken  within  his  own  im- 
mediate control  the  goods  which  are  lost,  their  contract  as  insurers 
does  not  apply  to  loss  occasioned  by  the  passenger's  own  default" 

The  passenger  must  be  travelling  in  the  same  train  with  the 
luggage  in  order  to  recover  for  the  loss  of  it,  so  that  where  a  pas- 
senger sent  on  his  luggage  by  a  servant,  and  himself  followed  by  a 
later  train,  it  was  held  that  no  action  lay  for  the  loss  of  the  lug- 
gage (0.  But  a  servant  may  sue  in  his  o%ti  name  for  loss  of  bis  own 
luggage,  although  his  master  takes  the  ticket  (At). 


traiiift 


Oarri^ri  Act  and 
Traffic  Aet 

*  Page  572. 

+  PagoftW. 

Luggage  placed 
in  pa4tteDg«r 
G«maige. 


Jkrghtimr,Gnat 
Etutem  IL  Co, 


Servaai. 


{d)  Marrow  v,  O,  IV.  IL  Cil^  L.  IL, 
6  Q,  B.  612;  Cofuii  v.  South  Buittrtt  U. 
Co.,  L,  iL,  1  Kx,  Dh%  217 ;  Story  ou  llail^ 
meQta,  {k  324  ;  RedlieMou  Kiiilwaya,  vol  2, 
86.  But  see  per  Polloik,  C.  B..  in  SUuxtri 
V.  L.  J:  N,  IV.  IL  Co.,  33  L.  J.,  Ex.  199  ; 
and  per  Willes,  J.,  in  7'ff/%  v.  G.  W,  IL 
Co.,  h.  R-,  6  C.  V.  a  ;  and  iioto,  tlmt  the 
question  haa  not  come  before  a  Court  of 
^pped. 

(«}  iCobintim  v.  Dunmont  2  Bos.  k 
Pill.  4ie ;  Clark  w  Ora^,  6  Kftst,  5U  ;  4 
Esp,  177  I  Brooke  v,  IHck%ciekf  4  Biug. 
218* 

(/)  Cohen  v.  Sana  EaMcmJl.Co,,  L,  B,, 
1  Ex.  Dir.  217,  This  case  asaumes  wbat 
is  perhaps  doubtful,  and  tlmt  i^^  the  right 
of  the  companies  to  refuse  to  carry  luggage 
except  upon  signed  conditions. 

(j/}  L.  R.  3  C.  R  D.  221 ;  47  L.  J,.  C\  P. 


318  ;  38  L.  T.  160;  26  W.  R.  301— C.  jL, 
overroliug  or  distiuguifihing  Micftards  v. 
L.  B.  ii;  S\  a  IL  Co,,  7  C.  B.  839  ;  and 
affirming  Talla/  v.  G,  JF,  H,  Co.,  L.  K,. 
6  0.  P.  44;  40  L.  J.,  C.  P.  9, 

{h)  See  per  Lonl  Halsbury,  L,  C,  L.  U., 
13  App.  CiAS.  at  p.  42,  and  p09t.  The  cotn- 
pony  iippear  to  m  bound  tt*  prove  negli> 
gcnce  in  the  pa&senger,  and  that  the  loa« 
reunited  from  it,  in  order  to  escape  their 
liability  as  inaurers.  Otharwiae,  as  Lord 
Halsbury  puta  it,  how  can  they  escape 
"because  they  were  carrying  for  htr«  m 
one  part  of  a  train,  and  not  in  another  f  ** 

(i)  Bech^r  7.  6',  E.  IL  Co.,  L,  R.,  6  Q.  B, 
241  ;  88  h,  J.,  Q,  B.  122. 

(I;)  Marshall  v,  York,  NctautatU  and 
Berwick  IL  Co.,  21  L.  J.,  C.  P.  34 ;  16  Jar. 
124  ;  II  C  B.  655. 
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Deflnltioii  of 


Jpg^JjJjgJ.         If  a  passenger  by  excursion  train,  "  no  liujgage  allowed,*'  takes 
^"^^ffv"^       luggage,  he  must  pay  for  the  carriage  of  it,  or  the  company  may 

Ezcnnioii  train,  detain  it  for  the  amount  (Z).  The  case  in  which  a  company  was  held 
not  liable  for  the  loss  of  luggage  in  an  excursion  train,  "  luggage 
under  60  lbs,  free,  at  jxisaenger's  own  ri^k"  on  the  ground  that 
sect.  7  of  the  Railway  and  Canal  TraflBc  Act,  1854,  does  not  apply  to 
passengers'  luggage  (m),  has  been  treated  as  overruled  in  the  Court  of 
Appeal  (n). 

The  companies  being  bound  to  carry  psLssengers'  luggage,  being 
bound  to  carry  it  up  to  a  certain  weight  for  nothing,  and  being  liable 
as  insurers  for  the  loss  of  it,  it  becomes  of  importance  to  decide  what 
is  "  luggage "  and  what  is  not.  The  Railways  Clauses  Acts  throw 
no  light  upon  the  question,  the  answer  to  which  must  first  be  sought 
in  the  special  act  of  each  company.  The  clauses  of  those  acts 
respecting  luggage,  however,  will,  it  is  believed,  be  usually  found  to 

•  p«ge68«,«itc.  follow  the  common  form  given  above,*  and  the  judgment  of  Parke,  B., 
in  Oi^eat  Noiihom  R.  Co,  v.  Shepherd  (o),  contains  a  rule  of  almost 
universal  application.  In  giving  judgment,  the  learned  judge  ob- 
served:— 

''  There  being  no  special  contract,  the  defendants  were  only  bound  to  cany  tlie 
plaintiff  and  his  luggage,  and  under  that  term  may  be  comprised  his  dothiiigy 
and  everything  required  for  his  personal  convenience,  and  perhaps  even  a  small 
present  or  a  book  might  also  be  included  in  that  term  ;  but  they  were  certainly 
not  bound  to  carry  merchandise  and  materials  intended  for  trade,  and  to  be  sold 
at  a  profit.  Had  the  company,  with  full  notice  of  what  the  passenger  was 
carrying,  chosen  to  treat  it  as  luggage,  they  would  have  been  responsible  for  the 
loss  ;  but  their  duty  as  common  carriers  was  only  to  carry  luggage,  and  not  mer- 
chandize or  articles  wholly  discounected  with  personal  luggage.  If  they  had 
had  notice  they  might  have  refused  to  carry  it  without  an  additional  pajanent, 
but  they  had  no  opportunity  of  actiuiring  this  knowledge  in  this  case.  Whether 
this  was  done  with  any  fraudulent  intention  it  is  not  material  to  inquire,  for  if 
without  any  fraud  the  pasnenger  has  so  conducted  himself  that  the  company  were 
not  apprized  of  the  natiu'c  of  what  he  wiis  carrying,  it  is  the  same  in  effect  as  if 
a  fraud  had  been  intended." 

It  is  clear  enough,  therefore,  that  merchandize  is  not  luggage  {p), 
and  upon  the  same  principle  the  papers  of  a  solicitor  have  been  held 
not  to  be  comprised  in  the  term  (q).     What  a  passenger  may  take 


{I)  Jlumsey  v.  Nin-th  Ecu^ttm  li.  Co., 
32  L.  J.,  C.  P.  244  ;  8  L.  T.  666  ;  14  V,  B., 
N.  S.  641. 

(m)  Steivart  v.  L.  d-  X.  Jr.  R.  Co.,  33 
U  J.,  Ex.  199;  3H.  k  Q.  135. 

(n)  Per  Brett,  L.  J.,  iu  Cohen  v.  S.  E.  R. 
Co.,  L.  R.,  2  Ex.  D.  lit  p.  264. 

(o)  21  L.  J.,  Ex.  114  ;  8  Exch.  30. 

(»)  Cahill  V.  L.  <t-  N.  IV.  H.  C,  10 
C.  B.,  N.  S.  154  ;  30  L.  J.,  C.  P.  289;  31 
L.  J.,  C.  P.  271  ;  Keys  v.  Belfast,  <(c  R. 
Co.,  8  Ir.  C.  L.  R.  167;  9  H.  L.  C.  556 ;  8 


Jur.,  N.  S.  367.  If  the  company  take  as 
jwrsonal  lugi^age  what  they  have  notice 
not  to  be  such,  they  are  liable,  but  no  con- 
tract whatever  arises  with  respect  to  goods 
taken  as  luggage  from  the  representation  of 
the  ]Kassenger.     lb. 

{q)  Phelps  V.  L.  A  N.  W.  R.  Co,,  34 
r..  J.,  C.  P.  259 ;  19  C.  B.,  N.  S.  321. 
Semble,  tliat  if  each  pa.ssenger  is  allowed 
56  lbs.  weight  of  luggage,  a  man  and  his 
wife  may  caiTy  112  lbs.  between  them, 
although  the  wife's  personal  luggage  u 
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(besides  clothing)  as  required  for  his  personal  convenience  is  not  so 
easy  to  determine.  But  botli  a  child's  rocking-horse  {r)  and  house 
linen  (s)  have  been  alike  excluded  from  the  term, 

In  one  case  (f)  where  a  portmanteau  was  lost  for  three  months.  p*»»*K<^to 
during  which  the  contents  were  spoilt  by  the  corruption  of  a  brace  **^  oontenu 
of  pheasants  packed  therein,  the  plaintifiF  recovered  the  full  value, 
but  the  amount  of  damages  liad  been  agreed  upon,  the  argument 
before  the  High  Court  turning  upon  other  considerations,  and  it  is 
submitted  that  damages  in  respect  of  the  delay  only  could  be 
recovered,  on  the  gi'onud  of  improper  packing  (w),  and  because 
pheasants  are  not  personal  luggage. 

The  liability  of  the  railway   companies   as   insurers   of   luggage 
[  extends  not  merely  to  the  actual  transit  on  the  line,  but  to  the 
period  when  the  luggage  is  being  taken  to  or  from  any  vehicle  by 
which  a  passenger  comes  to  or  leaves  the  station  of  ai'rival  or  de- 
parture (ir),  and,  it  seems,  to  the  period  during  which  the  lugsrage  cuatodrof 

Mil       I*  .1.  14V  r  *    *^  T?  I  luggige  on  pM. 

wul  be  lying  on  toe  piattorm  ot  a  station,     liven  where  a  passenger  r^^rnj.  — 

declared  his  intention  of  taking  his  bag  in  the  train  with  liim,  and 
left  it  on  the  platform  while  he  went  to  get  his  ticket,  the  Court  held 
that  there  was  evidence  to  go  to  the  jury  that  the  passenger  had 
entrusted  the  bag  to  the  company  through  a  porter,  who  had  offered 
to  label  it  as  "  passenger's  luggage  "  for  his  destination  (t/). 

In  GrecU  WeMern  R.  Co.  v.  Bunch  and  Wife  (z),  Mrs.  Bunch  arrived  Mn.  B««cA*f 
at  Paddington  station  at  4.20  p.m.  on  Christmas  Eve,  having  with 
her  a  portmanteau,  a  hamper,  and  a  Gladstone  bag,  intending  to  go 
Ito  Bath  by  the  5.0  p.m.  train,  which  was  not  yet  alongside  the  plat- 
form. A  porter  took  the  whole  luggage,  and  she  saw  the  portmanteau 
and  hamper  labelled,  and  told  him  that  she  wished  it  to  be  put  into  a 
carriage  with  her.  He  assured  her  that  it  would  be  safe,  whereupon 
she  left  him  to  meet  her  husband,  upon  her  return  with  whom  in 
about  ten  minutes,  the  bag  was  found  to  have  disappeared.  The  House 
of  Lords  (Lord  Bramwell,  diss.)  gave  judgment  for  the  plaintiffs  in  an 
action  for  the  loss  of  the  bag,  affirming  the  judgment  of  the  Court 


r 


only  3  Iba,  weight  O,  N.  R.  Co,  v.  Shep- 
herdf  ubi  sopra. 

(r)  HiuUon  y,  Midlarid  M,  Co,,  L.  R., 
4  Q.  B.  866  ;  38  U  J.,  Q.  B.  213, 

{$)  Maerow  t.  G?.  Pr.  E.  Oo,  L,  R.,  6 
Q.  B.  612  ;  iO  L.  X,  Q.  B,  300  ;  2i  L.  T. 
«18  ;  19  W.  R.  S73. 

(0  Hooper  v.  L.  Ai  N.  fF.  K  Co,,  60 
L.  J.,  C.  ?.  103. 

(u)  See  mr  Matthew,  J.,  inBaldmny, 
L.  a  d;  A  n,  Co.,  L.  R,.  »  Q.  B.  D.  lit 
p.  684. 

(a:)  AgrtU  v.  L,  &  N.  W.  R.  Co.^  34 
L.  T.  134p  n.,  per  Pollock,  B,     8«e  also 


Richards  v.  Z.  B,  «fc  S,  C,  R,  Co.,  7  C.  B. 
839  ;  6  RaOw.  Caa.  49  j  18  K  J.,  C.  R 
25  ;  Bukhtr  v,  L,  S  S,  W,  R.  Co.,  16 
C.  B.  13, 

iu)  Lmchv,  S,  £.  R  Co,,  34  L.  T.  134. 

is)  Im  H.,  13  Aim.  Cafl.  31  ;  67  L.  J, 
Q.  B.  361  ;  08  L.  T.  128  ;  36  W.  R.  786. 
The  decision  waei  thjit  tbere  waii  evidence 
on  wfUch  the  Cotintt/  Court  Judge  might 
reaMmably  find  that  tlie  bi^  wa«  in  the 
cnatody  of  tho  company  for  pres«tjt  tniiwit 
from  the  time  when  it  waa  deliirered  to 
their  |xirter  until  its  disappearance,  and 
thiit  the  losa  was  due  to  their  negligenoe. 
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7.  Carria{/e 

€(f  FtuMtngtnf 

Luggoffe. 


Too  etriy  arrival 
of  passenger. 


Delivery  of 

luggage  on 
concIuMion  of 
Journey. 


Midland  R,  Co 
V.  Bromtey. 

Acljoining 
stations. 


of  Appeal  in  BuTich  v.  Oreat  Western  R.  Co.  (a),  in  which  Lord  Esher, 
M.  R,  said  that  the  liability  of  the  company  was  that  of  common  carriers* 
and  both  Lord  Esher  and  Lindley,  L.  J.,  that  the  company  could  not 
shield  themselves  by  a  public  notice  that  their  servants  had  orders 
not  to  take  charge  of  any  luggage  or  parcels,  or  by  a  regulation  in 
their  time-tables  that  they  would  not  be  liable  for  luggage  taken 
with  passengers  into  the  carriages.     Much   more,  then  (as  had  been 
previously  held),  if  a  passenger  arrive  at  a  station  half  an  hour  too 
early,  and  give  luggage  to  a  porter,  who  undertakes  to  label  it,  the 
luggage  is  thenceforward  in  the  custody  of  the  company  as  common 
carriers,  and  a  notice  by  the  company  that  "  the  company's  servants 
are  forbidden  to  take  charge  of  any  articles,"  and  that  "  any  article 
which  a  passenger  wishes  to  leave  at  a  station  should  be  deposited  in 
the  cloak  room  "  does  not  apply  to  such  a  case  (6).     But  where  the 
plaintiff,  allowing  his  luggage  to  be  taken  from  him  by  a  porter,  gave 
no  instructions  to  the  porter  as  to  his  destination,  but  the  porter 
leaving,  and  no  other  porter  coming  forward,  labelled  his  own  lug- 
gage and  then  went  off  to  the  refreshment  room,   the   Exchequer 
Chamber  held  that  the  plaintiff  could  not  recover  for  the  loss  of  his 
luggage  (c) ;  and  where  a  passenger  missed  hLs  intended  train,  and 
left  his  luggage  in  charge  of  a  porter  until  the  starting  of  the  next, 
which  was  timed  not  to  start  for  an  hour,  while  he  himself  left  the 
station,  and  went  into  the  billiard-room  of  an  hotel,  it  was  held  that 
the  porter  took  charge  of  the  luggage  on  his  own  responsibility,  and 
that  the  company  were  not  liable  for  the  loss  of  it  (d). 

Upon  the  arrival  of  a  train  at  a  station,  it  is  the  duty  of  the  com- 
pany to  have  passengers'  luggage  ready  for  delivery  on  the  platform, 
at  the  usual  place  of  delivery,  and  to  keep  it  there  for  a  reasonable 
time  until  the  passenger  in  the  exercise  of  due  diligence  can  receive 
it  (e)  ;  but  if  the  passenger  has  an  opportunity  of  taking  it  away, 
and,  instead  of  taking  it  away,  leaves  it  to  a  porter  to  take  care  of 
for  a  time,  there  has  been  a  delivery  by  the  company  to  the  pas- 
senger and  a  re-delivery  by  the  passenger  to  the  porter  as  the  agent 
of  the  passenger,  not  the  servant  of  the  company,  and  the  compcmy 
are  not  liable  for  a  loss  (/). 

Where  a  passenger  by  the  Midland  Railway  from  Gloucester  to 
Bristol,  on  arriving  at  Bristol  terminus  told  a  porter  that  he  wished 


(a)  Bunch  v.  O.  TV.  R.  Co.,  L.  R.,  17 
Q.  B.  D.  215  ;  65  L.  J.,  Q.  B.  427;  65 
L.  T.  9  ;  84  W.  R.  574— C.  A.,  per  Lord 
Esher,  M.  R.,  and  Lindley,  L.  J.,  diss., 
Lopeu,  L.  J.,  reversing  Div.  Court,  34 
W.R.  74.  The  County  Court  Judge  hail 
found  tiiat  the  porter  was  negligent  in  fact. 

(6)  I/yvell  V.  L.  C.  A  D.  R.  Co.,  45  L.  J., 
Q.  B.  476  ;  34  L.  T.  127. 


(t)  Agrell  v.  L.  d.-  N.  W.  R,  Co,,  ubi 
supra. 

(rf)  Welch  V.  L.  cfc  a:  W.  R.  Co,,  84 
AV.  R.  166. 

{c)  Patscheider  v.  O,  W.  R.  Co.,  L.  R., 
3  Ex.  D.  153 ;  Firfh  v.  N.  E.  R.  Co,,  Z^ 
W.  R.  467. 

( f)  Hodkinson  v.  L.  d:  N.  W,  R,  Co,, 
L.  R.,  14  Q.  B.  D.  228  ;  82  W.  R.  662. 
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to  proceed  by  the  Bristol  and  Exeter  Railway  (whose  station  closely 
adjoined  tliat  of  tlie  Midland)  to  Torquay,  and  the  porter  thereupon 
placed  his  portmanteau  on  a  truck  with  other  luggage,  entered  the 
Bristol  and  Exeter  station  with  the  luggage,  passed  down  an  incline 
from  the  arrival  platfiarm,  crossed  the  rails,  ascended  an  incline  to 
the  departure  platform  of  the  Bristol  and  Exeter  Railway,  and  there 
was  no  evidence  that  the  portmanteau  was  ever  seen  afterwards,  but 
it  never  reached  Torquay ;  it  was  held,  that  there  was  no  evidence 
against  tho  Midland  R*  Co.  of  a  breach  of  their  contract  to  deliver, 
either  to  the  passenger  or  at  the  departure  platform  of  the  Bristol 
and  Exeter  Railway  (g). 

We  now  pass  to  the  question  of  the  liability  of  railway  companies 
in  respect  of  passengers'  luggage  deposited  in  cloak  rooms*  There 
is  no  obhgation  on  the  companies  to  warehouse  luggage,  and  luggage 
when  warehoused  is  not  within  the  terms  of  tlie  7th  section  of  the 
Railway  and  Canal  Traffic  Act,  which  requires  that  the  conditions 
upon  which  luggage  is  carried  by  the  company  should  be  reasonable 
and  signed  (k).  It  has,  however,  long  been  the  practice  of  the  com- 
panies to  refuse  to  warehouse  luggage  except  upon  particular  condi- 
tions, such  as  that  they  will  not  be  answerable  for  the  loss  of  luggage 
above  a  certain  value,  usually  lOL,  and  so  forth.  These  conditions 
must  be  brought  to  the  notice  of  the  passenger,  otherwise  he  will  not 
be  bound  by  them.  Whether  they  have  been  brought  to  his  notice 
or  not  is  a  question  of  evidence  in  each  case.  In  Ilendersan  v, 
Stevenson  (i),  the  House  of  Lords  was  clearly  of  opinion  that  where 
a  passenger  took  his  passage  by  sea  by  a  ticket  complete  in  itself  on 
the  face,  he  did  not  thereby  become  bound  by  conditions  printed  at 
tho  back.  And  in  Parker  v.  South  Eastern  JS,  Co,  (k),  the  Common 
Pleas  Division  held  that  the  principle  of  this  decision  applied  to  a 
cloak-room  ticket  bearing  on  its  face  the  words,  "  See  back,"  in  a 
case  where  the  plain tifl  swore  that  he  did  not  read  the  writing  on  the 
back,  and  did  not  know  that  the  writing  contained  conditions.  But 
the  Court  of  Apjieal  held  that  it  was  a  question  for  the  jury  whether 
the  company  did  what  was  reasonably  sufficient  to  give  the  plaintiff 
notice  of  the  condition  (i),  and  in  Harru  v.  Great  Tfeafcni  R, 
Co.(??i),  tlie  Queen's  Bench  Division  declined  to  apply  it  to  a  cloak- 


Cloakroom 


How  tor  pM- 
stngt'r  IkjuhiJ  1 
couJiiioiiii  of 
cloak  room 

ihrrii  y.  0.  W, 


{g)  MidlmtdR.  Co,  ▼.  Br&mUy,  17  C.  B. 
372;  25  L.  J,,  C.  P,  94  ;  and  Me  Githei't 
V.  BaUj  5  A.  &  E.  643,  aa  to  how  far  evi- 
dancc  of  iion-deU?ery  is  sufficient  to  fix  a 
earner. 

(h)  Fan  TqU  t.  8.  K  R,  Ca.,  81  L  J., 
C.  P,  242.  It  in  mid  by  Byles,  J.,  in  thw 
c&fle,  that  where  a  posfiengcf  puts  a  cloak- 
room ticket  into  his  pocket  without  reading 
it  he  uaenta  to  ita  terms,  if  they  be  reason* 


able,  otherwise  not 

(i)  L.  R,,  2  Sc.  App.  470 ;  32  L.  T* 
709. 

{k}  34  L,  T.  654  ;  45  L.  J,.  C.  P,  515. 
The  jury  had  dodded  In  the  pkmtiff^s 
favour. 

(1)  L.  R.,  2  C.  P.  D.  at  p.  424. 

(m)  L.  R.,  1  g.  B.  Div,  515  ;  34  L.  T. 
647.  The  Court  had  power  to  draw  infer* 
encea  of  fact. 
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Muntttr  V. 
8.  K.  R,  Co. 


room  ticket  bearing  on  its  face  the  words,  "  Subject  to  the  conditions 
on  the  other  side,"  and  held  that  a  party  taking  such  a  ticket  was 
bound  by  the  conditions  whether  he  read  them  or  not.  In  this  case, 
too,  one  of  the  conditions  was  that  the  company  would  not  be  liable 
for  loss  of  articles,  "  except  left  in  the  cloak  room,"  and  the  luggage 
was  stolen  from  a  vestibule,  and  not  from  the  cloak  room  itself,  bat 
the  Court  (Lush,  J.,  diss.),  thought  that  this  made  no  difference. 
The  three  cases  are,  it  seems,  distinguishable,  and  were  treated  as 
distinguishable  in  the  Court  of  Appeal  (??). 

Henderson's  case  was  the  case  of  a  carrier  acting  as  such,  and  the 
two  other  cases  were  cases  of  a  carrier  acting  as  a  warehouseman. 
The  notice  to  the  passenger  in  Parker's  case  was  stronger  than  that 
in  Henderson's  case,  and  in  Harris's  case  it  was  stronger  than  in 
Parker's  case.  Finally,  in  Parker's  case  the  Court  considered  itself 
bound  by  the  finding  of  the  jury,  whereas  Harris's  ca«e  was  tried 
before  Pollock,  B.,  without  a  jury,  and  the  Court  had  power  to  draw 
inferences  of  fact.  The  result  of  the  three  cases  seems  to  be  that  the 
taking  of  the  ticket  is  nowise  conclusive  evidence  of  the  passenger 
assenting  to  all  or  any  of  its  conditions.  Primd  facie  evidence  of 
such  assent  will  vary  in  strength  with  the  clearness  with  which  the 
conditions  are  printed  on  the  ticket  and  other  circumstances,  such  as 
the  degree  of  publicity  given  by  general  notices.  But  it  will  be  a 
question  of  fact  for  a  judge  or  jury,  as  the  case  may  be,  to  decide 
whether,  as  was  said  by  Mellish,  L.  J.,  in  Parkers  case,  the  company 
has  done  what  was  reasonably  sufficient  to  give  the  plaintiff  notice  of 
the  conditions,  or,  as  it  was  put  by  Blackburn,  J.,  in  Harris's  case,  has 
justified  the  servants  of  the  company,  as  reasonable  men,  in  believing 
that  the  person  bringing  the  goods  and  paying  the  money  as  part  of  the 
same  transaction,  receiving  and  carrying  away  the  ticket,  meant  to 
assent  to  the  terms  in  the  ticket,  and  to  induce  them  to  receive  the 
goods  on  these  terms.  Such  a  cjuestion,  as  was  remarked  by  Lord 
Cairns,  in  Henderson's  (v/.sr,  "  does  not  depend  upon  any  technicality 
of  law  or  upon  any  careful  examination  of  decided  authorities  (o),  but 
appears  to  be  a  question  simply  of  common  sense." 

In  Munster  v.  South  Eastern  li.  Co.,  the  company  under  the 
powers  of  their  act  made  a  re<jiulation  by  which  passengers  were 
required  to  see  their  luggage  labelled,  and  that  they  would  not  be 
responsible  for  the  loss  or  detention  of  any  article  of  luggage  not 


(n)  L.  R.,  2  C.  p.  I>.  at  ]>.  421,  per  Mel- 
lish,  L.  J. 

(o)  Numerous  authorities  were  cited 
both  in  Parker  H  case  and  in  Harris's 
case.  The  more  important  of  them  are 
Lewis  V.  McKfc,  L.  H.,  4  Ex.  58 ;  38  L.  J., 
Ex.  62 ;  York,  Kewcaath  and  Berwick 
R.  Co.  V.  Crisp,  23  L.  J.,  C.  P.  125 ;  Zunz 


V.  S.  E.  JL  Co.,  L.  K.,  4  g.  K  539  ;  37 
L.  J.,  g.  B.  209  ;  and  (by  Hlackbum,  J.) 
Freeman  v.  Cooke,  2  Exch.  663.  Parker's 
case  was  heard  aft^r,  but  decided  before, 
Harrises  case,  the  Common  Pleas  Division 
b<'in^  of  opinion  that  the  two  cases  were 
distinfmishable. 
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labelled,  and  also  another  regulation  by  wliicli  all  imclainied  property 
fmiiid  on  the  corap€any*s  premises  was  tu  bo  deposited  iu  the  lost 
property  office,  and  to  be  restored  to  the  owner  on  payment  of  6rL 
for  each  article.  The  plaintiff,  a  passenger,  retpured  the  company*8 
porter  to  label  and  take  in  the  luggage  van  a  package,  consisting  only 
of  wearing  apparel  wrapped  in  a  shawl,  properly  packed  and  a^ldressed, 
and  within  the  allowod  weight.  The  porter  refused,  as  the  company 
had  made  a  rule  not  to  Label  shawls,  bnt  offered  to  pnt  it  in  the 
carriage  with  the  plaintiff,  where  it  was  to  be  under  his  charge.  This 
the  plaintiff  objected  to  unlesfi  it  was  to  be  at  the  company's  risk,  bnt 
did  not  prevent  the  company  putting  it  there  or  in  any  other  part  of 
the  train.  The  package  wm  left  behind  in  consequence  of  anch 
refusal  to  label  and  carry  it  with  the  rest  of  the  luggage^  and  was 
taken  by  a  porter  to  the  lost  property  office,  and  refused  to  be  restored 
to  the  plaintiff  except  on  payment  of  (ici  It  was  held  that  this  was 
a  wrongful  act,  for  which  the  company  were  responsible,  aw  they  were 
not  justified  in  refusing  to  carry  the  package  with  the  responsibility 
of  earners  (  p). 

^^fHiere  a  passenger,  having  travelled  up  to  London  by  the  dv- 
fendant^s  railway,  left  a  box  at  the  cloak  room  at  tlic  statiun,  paid  2^7. 
and  received  a  ticket,  un  wlilch  was  a  condition  that  the  defendants 
would  not  deliver  up  luggage  ileposited  without  the  production  of  the 
ticket,  and  on  the  following  day,  Sunday,  called  witli  the  ticket,  but 
could  not  get  his  box  for  forty  minutes,  whereby  he  missed  another 
train  by  another  railway,  it  was  held,  in  an  action  against  the  com- 
pany for  damages  caused  by  this  delay,  that  the  ticket  being  silent  on 
the  subject  the  defendants  contract  was  tu  redeliver  the  box  within  a 
reasonable  time  after  reasonable  demand,  and  that  whether  or  not 
there  had  been  unreasonable  delay  under  the  circumstances  was  a 
question  for  the  jury  and  ought  to  be  left  to  them  (q).  It  has,  how- 
ever, been  held,  that  tlie  company  were  protected  from  liability  to 
damages  for  delay  in  delivering  goods  deposited  at  the  cloak  room  by 
a  notice  that  "  the  company  will  not  be  re«»ponsible  for  any  package 
exceeding  the  value  of  10/."  (r). 

Railway  companies  seem  to  Ijave  a  lien  on  luggage  for  unpaid 
fare  (s),  but  no  right  to  sell  the  luggage  (t). 


{p)  MnntUr  v.  S.  E.  Ji.  Co,,  27  L.  J., 
( \  B.  308  ;  4  C\  B.,  N.  S.  tJr«,  See  aim 
f/.  W.  E.  Co,  V.  Gotjdmnn,  21  L.  J.,  C,  P, 
197;  12  C.  B.  313  ;  WiUimm  v.  O,  \y\  IL 
Co.,  10  ExcIl  15. 

(g)  SUaiani  v.  G.  iV,  H,  du,  31  f*,  .L, 


il  B.  137;  2  B^at  k  S.  419. 

(r)  Ptjqh^r  V.  S,  E.  It.  Co.,  17  L.  T., 
N.  S.  4tt». 

{3t)  Hve  Wul/w  Sumvitrs,  2  Citmp.  631. 

(0  See  fFallis  v.  L  ^  S,  /F.  k  Co., 
U  R.,  5  Etc.  d2»  ftml  l».  4ri4,  auU^. 


Di'lAy  in  i 
left  nt  rlri«k 

SMlard  v.  0. 
n\  R.  Co. 


for  nn|iiUii  &|^  J 


H,— vr»L,  r, 


Q  Q 
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^carriagtof  8.  Tlic  Carriage  of  Posacngers, 

Pamtngen. 

seMon  tickets.  A  coDdition  that  a  deposit  on  a  seasou  ticket  shall  be  forfeited  to 
the  company  if  the  season  ticket  be  not  given  up  on  the  very  day 
after  expiring  is  good,  and  strictly  enforceable  (it). 

The  obligation  of  railway  companies  to  carry  passengers  appears 
to  differ  little  from  their  obligation  to  carry  goods,  and  has  already 
been  discussed.  But  the  liability  of  the  companies  as  carriers  of 
passengers  differs  materially  from  their  liability  as  carriers  of  goods. 
compuiiM  not  In  respect  of  the  carriage  of  passengers,  railway  companies  are  not 
Radkmdr.  insurers,  but  are  liable  for  negligence  only.  This  rule  appears  to 
Midland  JL  Co.  j^^^^  j^^^^  always  tacitly  as.sumed  ;  but  it  was  first  expressly  affirmed 
in  1869  by  the  decision  of  the  Exchequer  Chamber  in  Redhead  v. 
Midland  R,  Co,  (x).  In  that  case  the  carriage  in  which  plaintiff  was 
travelling  got  off  the  line  and  was  upset,  owing  to  the  breaking  of  the 
tyre  of  one  of  the  wheels.  Such  breaking  arose  from  a  latent  defect 
in  the  tyro,  which  was  not  attributable  to  any  fault  on  the  part  of  the 
manufacturer,  and  could  not  be  detected  previously  to  the  breaking. 
The  Court  of  Queen's  Bench  decided  that  the  defendants  were  not 
liable,  and  the  Exchequer  Chamber  affirmed  that  decision.  The 
single  judgment  of  the  Court  contains  the  following  passages  : — 

''It  is  obviouB,  that  for  the  plaintiff  on  this  state  of  facts  to  succeed  in  tlus 
action,  he  must  establish  either  that  there  is  a  warranty,  by  way  of  insurance  on 
the  part  of  the  carrier  to  convey  the  passenger  safely  to  his  journey's  end,  or  aa 
the  learned  counsel  mainly  insisted,  a  warranty  that  the  carriage  in  which  he 
travels  shall  be  in  all  respects  perfect  for  its  purpose,  that  is  to  say,  free  from  all 
defects  likely  to  cause  peril,  although  those  defects  were  such  that  no  skill,  care 
or  foresight  could  have  detected  their  existence.  We  are  of  opinion,  after  con- 
sideration of  the  authorities  ()/),  that  there  is  no  such  contract,  either  of  general 
or  limited  warranty  and  insurance,  entered  into  by  the  carrier  of  passengers,  and 
that  the  contract  of  siicli  a  carrier  and  the  obligation  undertaken  by  him  are 
to  take  due  care  (including  in  that  term  the  use  of  skill  and  foresight)  to  carry 
a  passenger  safely.  It  of  course  follows,  that  the  absence  of  such  care,  in  other 
words  negligence,  would  alone  be  a  breach  of  this  contract,  and  as  the  facts  of 
this  case  do  not  disclose  such  a  breach,  and  on  the  contrary  negative  any  want 
of  skilly  care  or  foresight,  we  think  the  plaintilf  has  failed  to  sustain  his  action.*' 

After  stating  the  law  as  to  the  carriers  of  goods,  that  the  contract 
is  "to  answer  for  the  goods  in  all  events/'  tlie  judgment  proceeds: — 

"  It  was  contended  that  the  reason  which  made  it  the  policy  of  the  law  to 
impose  the  wider  obligation  on  the  carriers  of  goods  applied  with  equal  force  to 

(u)  Cooper y.  L.  B.  d:  S.  C,  i?.  Co.,  L.  R.,  (y)  Sharp  v.  Orey,  9  Bing.  457  ;  Bran- 

4  Ex.  D.  88.  "i^^r  V.  Williams,  1  C.  &  P.  414  ;  Isratl  v. 

{X)  L.  R.,  4  Q.  R.  379  ;  38  L.  J.,  Q.  B.  'V^/rA-,    4    Esp.   259  ;  and  AhUn  v.    New 

109  ;  20  L.  T.  628  ;  17  W.  R.  327;  alHnu-  Vork  Cmtral  R.  Co.,  12  Smith,  102,  were 

ing  deciaiou  bolow,  Blackburu,  J.,   diss.,  vAm\  on  for  the  plaintiff;  and   Aaiini  v 

L.  R.,  2  Q.  B.  412.  Heaven,  2  E-sp.   533;  Christie  v.   Origgs, 
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inipoae  the  Kmited  wan-anty  of  the  soimdneas  uf  the  carriage  in  favour  of  the  Company  not 
passenger.     The  reason  suggested  was*  as  we  understood  it,  that  a  passenger    „  ,. 
when  placed  m  a  carriago  was  asi  helpless  as  a  bale  r>f  goods,  and  therefore   MidUtJid  A.  Co. 
entitled  to  have  for  his  personal  safety  a  wamuity  that  the  carriage  was  sound, 
but  this  is  not  the  reason  or  anything  like  the  reason  given  by  Lord  Holt  for  the 
liability  of  the  carrier  of  gooils.    The  argument  founded  on  this  reason,  however, 
would  obviously  carry  the  lisibility  «jf  the  carrier  far  beyund  the  limited  warranty 
of  the  roadworthinesa  of  tlic  carriage  in  which  the  pasacn'^er  happened  to  traveb 
His  safety  is  no  doubt  dependent  on  the  soundness  of  the  can-iage  in  which  he 
travels,  but  in  the  case  of  a  passenger  on  a  railway  it  is  no  less  dependent  on  tho 
ruadworthiness  of  the  other  carriages  in  the  same  train  and  of  the  engine  draw- 
ing them,  on  the  soundness  of  tho  rails,  of  the  points,  of  the  signals,  of  the 
masonry,  in  fact,  of  all  the  different  parts  of  the  system  employed  and  used  in 
his  transport,  and  he  is  equally  helpless  as  regjirds  them  all. 

'*  If  then  there  is  force  in  the  above  reason,  why  stop  short  at  the  cari'iage  in 
which  tliG  piissenger  happens  to  travel  i  It  surely  has  equal  force  as  to  all 
these  things,  and  if  so  it  tniist  follow  as  a  consequence  of  the  argument  that  there 
Is  a  warranty  that  all  these  things  should  be  and  remain  absolutely  sound  and 
free  from  defects.  This,  which  appears  to  be  the  necessary  consequence  of  the 
argiuuent,  although  Mr,  Manisty  iliselaimed  tlie  desire  to  press  it  so  far,  tries 
the  value  of  it.  But  surely,  if  tlie  law  really  be  as  it  is  now  contended  to  be,  it 
would  have  been  so  declared  long  ag<».  No  actions  have  been  more  frequent  of 
late  years  than  those  against  railway  companies  in  resi>ect  of  injuries  sustained 
by  passengers.  Some  of  these  injuries  have  been  caused  by  accidents  arising 
from  defects  or  unsnuiidness  in  the  rolling  stock,  others  from  defects  in  the  per* 
manent  works.  Long  incjuiries  have  taken  place  as  to  the  cause  of  these  defects, 
and  \%  bother  they  were  due  to  want  of  care  and  skill,  and  these  inquiries  would 
have  been  altogether  immaterial  if  warranties  of  the  kind  now  contended  for 
formed  part  of  the  contract . 

**  An  obligation  to  use  all  due  and  proi>er  care  is  founded  on  reasons  obvioua 
to  all,  but  to  impose  on  the  carrier  the  bur<len  of  a  warranty  that  everything  he 
necessarily  uses  is  absolutely  free  from  defects  likely  to  cause  peril,  when  from 
the  nature  of  thhiga  defects  must  exist  which  no  skill  can  detect,  and  the  efTects 
of  which  no  care  or  foresight  can  avert,  would  be  to  compel  a  man  by  implica- 
tion *»f  law,  and  not  hy  his  own  will,  to  promise  tho  i>erformance  of  an  impossible 
ihingi  and  would  lie  directly  opposed  to  the  maxima  of  law^  X«c  not^  wgii  ad 
itnptmibUia^  Nema  Utietm'  ad  impoAsifiilia,*' 

If  the  facts  proved  are  equally  consistent  with  the  exercise  and 
with  the  omission  of  proper  care  as  to  examitiatiou  for  defects,  the 
plaiotiflf  must  be  non-suited  (z). 

The  action  for  negligence  is  an  action  of  tort,  and  none  the  less  so  Actirtn  for  i 
because  there  is  a  contract  with   tlje  company  to   carry  the   pas-  otu.Tt. 
8enger(a).     Even  although  there  be  no  express  contract,  an  invitation 


2  Camp.  79 ;  Crofts  v.  WaUtfhou»e,  3 
Bmg.  810  ;  OroU  v.  CknUr  and  Mohj- 
head  iZ.  Co..  2  Exeh.  254  ;  Fifrd  v.  L,  d: 
S.  W,  tL  Co,,  2  K  &  F.  730  j  S^oAv^  v, 
EoMfm  Cotmim  R,  Co,,  2  F.  &  F.  091  ; 
Burm  V.  Cork  and  Bmidon  K  Co.,  18  Ir. 
C.  L.  CI3,  and  Iiufalls  v.  BitU,  9  Met  1, 
were  relied  on  for  the  dsft^ndauts. 


is)  GilheH  r.  North  London  R.  Co.,  1 
a  k  EL  3L 

(a)  Tatlan  v,  0,  IV.  JL  Co.^  29  L.  J., 
g.  B.  184  ]  Bretfierton  v.  Wood,  8  U,  Sl  B. 
64  ;  Martin  v,  G,  N.  It  Co.,  18  C.  B,  179 ; 
Keys  V.  Bilfasi,  dx,  /?,  CU,  9  H,  L.  C, 
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or  permission  to  travel  in  a  train  of  a  company  raises  a  duty  in  the 
inviting  company  to  carry  safely  (h).  But  the  negligence  is  not  a 
*'  wrong  or  injury  disconnected  with  contract "  within  the  meaning  of 
the  Irish  Common  Law  Procedure  Act,  1853,  s.  243  (c).  A  master 
cannot  sue  the  carrying  company  for  injury  to  his  servant  on  a 
journey  for  which  the  servant  has  taken  the  ticket  (<f),  but  he  may 
sue,  "for  a  pure  tort,"  a  company  whose  train  comes  into  collision 
with  the  train  of  the  carrying  company  {e). 

Unless  there  be  an  intention  in  the  passenger  to  defraud,  the  mere 
non-payment  of  fare  will  not,  it  seems,  exempt  the  company  from 
liability;  a  newspaper  reporter  travelling  with  a  free  pass(/)  and  a 
child  above  three  carried  free  (g)  have  been  held  entitled  to  recover. 
Where  a  train  was  hired  by  a  society,  whose  secretary  sold  a  ticket 
to  the  plaintiflF,  it  was  held  that  this  was  evidence  that  the  plaintiff 
had  become  the  company's  passenger  (h). 

It  is  clearly  established,  that,  in  order  to  render  the  company 
liable  for  negligence,  it  is  necessary  to  give  affirmative  proof  of 
negligence  on  their  part,  and  it  is  not  sufficient  merely  to  prove  the 
occurrence  of  an  accident  and  rely  upon  that  as  prinui  facie  evidence 
of  negligence.  In  some  cases,  res  ijysa  loquitur,  the  accident  is  of 
such  a  nature  that  negligence  may  be  presumed  from  the  mere 
occurrence  of  it  (i).  But  when  the  balance  is  even,  the  onus  is  on  the 
party  who  relies  upon  the  negligence  of  the  other  to  turn  the  scale  (t). 

In  all  cases  of  negligence,  the  contributory  negligence  of  the 
plaintiff  will  disentitle  him  to  recover.  That  is,  if  the  plaintiff  omit 
to  take  such  ordinary  care  as  would  have  avoided  the  consequences 
of  the  negligence  of  the  company  or  their  servants,  the  liability  of  the 
company  for  such  negligence  is  extinguished.  And  it  has  been  held 
that  a  master  cannot  recover  from  a  third  person  for  damage,  which 
has  arisen  through  his  own  servant's  negligence  (1).  It  is  not,  how- 
ever, sufficient,  in  order  to  exempt  the  company  from  responsibility. 


(b)  Foulkes  v.  Met.  District  R.  Co., 
L.  R.,  4  C.  P.  D.  267. 

(c)  O'SuUivan  v.  DHblin  and  Wicklom 
Ji.  Co.,  2  It,  C.  L.  124. 

(d)  AUm  V.  Midlaiui  R.  Co.,  34  L.  J., 
C.  P.  292;  19  C.  B.,  N.  S.  213. 

(tf)  Berringcr  v.  Qrcat  Eiistein  R.  Co., 
L.  R.,  4  C.  P.  D.  163. 

(/)  G.  N.  R.  Co.  V.  Harrisoiu  10  Ex. 
376,  Ex.  Ch.  See  also  Collctt  v.  L.  <L  N. 
W.  R.  Co.,  20  L.  J.,  Q.  B.  411  ;  Kedfield 
on  Railways,  vol.  2,  p.  211.  citing  Phil,  d: 
Reml.  R.  Co.  v.  Derby,  14  How.,  U.  S.  483. 
As  to  liability  for  injury  to  drover  travellin^^ 
free  at  his  own  risk,  see  M^Cau-Io/  v.  Fur- 
ifiss  R.  Co.,  L.  K.,  8  Q.  B.  57,  aiid  p.  558, 
ante. 

{g)  Austin  V.  O.  JV.  R.  Co.,  h.  R.,  2  Q. 
B.  442  J  86  L.  J.,  Q.  B.  201.   That  the  traiu 


was    a    "parliamentary    one"    seems    to 
make  no  difference. 

{h)  Skinner  v.  L.  B.  d:  S.  C.  R.  Co.,  5 
Ex.  787. 

(i)  See  Bird  v.  G.  X.  R.  Co.,  28  L.  J., 
Ex.  3 ;  ScofX  V.  London  Dock  Co.,  13  W.  R. 
99 ;  34  L.  J.,  Ex.  17,  220 ;  3  H.  &  C.  596 ; 
Briqgs  v.  Oliver,  35  L.  J.,  Ex.  163. 

{k)  Toonw.y  v.  L.  B.  d:  S.  C.  R.  Co.,  27 
L.  J.,  C.  P.  39;  3  C.  B.,  N.  S.  146  ;  Bini 
V.  G.  -iV.  R.  Co.,  ubi  Mipra ;  Conmian  v. 
East€r?i  Counties  R.  Co.,  29  L.  J.,  Ex.  94  ; 
4  H.  &  N.  781 ;  Cotton  v.  JFood,  29  L.  J., 
C.  P.  333  ;  TaUiUi  v.  G.  W.  R.  Co.,  29 
L.  J.,  Q.  B.  184. 

(/)  Pardington  v.  South  IValcs  R.  Co., 
26  \u  J.,  Ex.  105  ;  Ellis  v.  S.  W.  R.  Co., 
26  L.  J.,  Ex.  349;  2  11.  &  X.  424. 
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to  show  that  tlie  party  injured  did  by  his  own  act  vonfribute  to  the 
injury;  but  it  must  be  ahown  that  he  did  not  use  ordinary  care  to 
avoid  the  consequences  of  the  negligence  of  the  compaDy(i)0- 
Whether  or  not  he  did  use  ordinary  care  would  be  a  question  for  a 
jiiry(/i),  the  hiirdeu  of  proof  of  contributory  uegligeucc  being  always 
upon  the  company  (o).  He  is  not  identiiied  with  the  driver  of  liia 
own  train  so  as  to  bear  the  consequences  of  such  driver's  contributory 
negligence  (//). 

It  is  a  defence  that  the  plaintiff  voluntarily  incurred  the  risk  which  J,cSl7of 
led  to  his  injury  with  a  full   knowledge  of  it,  but  both  his  will  and  '**'^" 
knowledge  are  questions  of  fact,  which  must  be  very  clearly  proved 
for  the  company  to  avail  themselves  of  it  (y). 

The  contributory  negligence  of  a  child  has  the  same   effect  of  ^^^'^' 
disentitling  him  to  maintain  an  action  as  the  contributory  negligence 
of  an  adult  (?■),     And  a  child  is  deemed  to  be  so  identified  with  the 
person  in  charge  of  him,  that  the  contributory  negligence  of  such 
person  disentitles  the  child  from  recovering  damages  (/?)♦ 

The  decisions  as  to  the  right  of  a  plaintiff  to  have  inspection  of  the  inspoctitm  «f  i 

r     i  .  1*      1  1  '  port  of  ni«dl»l 

report  oi  the  company  s  medical  man  to  the  company  were,  prior  to  manpundoUier 

the  Judicature  Acts,  conflicting,  but  the  preponderance  of  authority 

seems  to  have  been  against  allowing  inspection  of  such  reports  if 

made  with  a  view  to  litigation  {t).     Inspection  of  a  report  by  the 

general  manager  of  the  company  to  the  Board  of  Trade,  and  of  the 

officials  of  the  company  to  the  company  in   the  ordinary  course  of 

their  doty,  was  allowed  (u).     Since  the  Judicature  Acts,  the  rule  has 

been  laid  down  that  only  documents  procured  by  or  for  a  solicitor  for 

the  purposes  of  an  action  are  privileged  (i>:),  and  tliat  production  is  a 

matter  of  right,  not   a  matter   in  the  discretion   of  the  judge  (y). 

Reports  of  medical  men  procured  by  a  solicitor  for  tlie  purposes  of  an 

action  are  privileged  (s). 


olficlala. 


[m)  Bidt^rfitld  v.  ForresUr,  11  East, 
60.  And  sec  Oiaf/iinh  w  iMihick,  12 
g.  B.  439. 

{H)  n'attmi  T.  L.  B.  *t-  ^.  C,  H.  Co.,  1 
HaiT.  k  lluth.  424  ;  Moifun  v.  S,  E.  R. 
Co.,  *2S  L.  T.  271,  p«r  Brett,  J, 

(o)  IFalelin  v,  L.  d-  .V.  W.  R.  Cb., 
L.  R,,  12  App,  C(u*.  41,  and  p.  306,  anU', 
from  wliuh,  ami  also  up«»ii  priiiciplef  it 
seeum  that  the  Uictnm  ot  Urett,  M.  K., 
ctititruj  in  Dtnrtj  v.  JL.  rf*  S.  IF,  R.  tV., 
L.  K.,  12  Q.  B.  D.  at  p.  71,  U  not  law. 

ip)  Tfu-  Rentina,  58  L.  T.  42S»  and 
po«t. 

[q)  Oabarm  v.  L.  d^N,  ff\  R  Co,,  L  R. 
21  Q-  B.  D.  220  ;  U  W.  R,  S09 ;  and  p. 
599,  iKMSt  Bat  is  not  the  voliintikrj'  in- 
curring of  R  known  risk  really  equivalent 
to  contributory  negligence  t 

if)  Abbott  V.  M*Fic,  10  Jar.,  N.  S.  682  ; 
S3  L.  J.,  Ex.  177;  2  H.  &  C.  741. 

(f)  WaiU  V.  North  Ikutem  R.  Vo,  (ckild 


of  five  years  old  in  charge  of  grand  mother) » 
28  L.  J..  Q.  K  258  ;  E<  B.  A:  R  719  ; 
Ex.  Ch.  And  tic«  Snigklwi  r.  Easicm 
Comxik^  R.  Co.,  7  C.  li,  N.  S.  287. 

(0  Cimey  v.  Z.  B.d*  S.  C.  R.  Co.^  H  R., 
5  C.  l\  14($  ;  Woolley  v.  North  LomLtn 
R  Co.,  L.  K.,  4  L\  V.  002  ;  Skinner  v. 
G,  N.  R.  CfK,  L,  K.,  9  Kx,  298,  Tbtj 
mithtirities  to  tU«  **ontrary  were  Fennrr 
y,  Lfjwlim  ami  SonUi  EasU^m  R  Co,, 
U  K,,  7  Q,  B.  767  ;  tmd  MaUm  v.  Q.  N 
R,  Co.,  L.  R.,  9  Ex,  300,  n.,  both  decided 
by  the  Court  of  Queen's  Bench. 

(«)  WoolUy  V.  North  L&ndmi  R.  Co., 
ubi  flupm ;  SUniitr  v.  O.  N.  R.  Co.^  ubi 
supra,  jK't  Brnrnwell,  B* 

(dr)  See  Bmtros  r.  fVhite,  L.  R.,  1  Q.  B. 
D.  423, 

(»/)  Amicrson  v,  Bartk  of  Britufh  Co- 
lumbia, U  tt.,  2  Cb,  D.  6ii—Q.  A. 

iz)  Friend  v.  L.  C.  d'  />.  R  Co.,  L.  R.. 
2  Ex.  347;  and  »eo  j>er  Brett,   L.   J.,  lu 
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By  the  Regulation  of  Railways  Act,  1868  (81  &  32  Vict.  c.  119, 
8.  26),  any  judge  of  the  Court  in  which  proceedings  to  recover  com- 
pensation for  a  railway  accident  are  taken,  "  may  order  that  the 
person  injured  be  examined  by  some  duly  qualified  medical  practi- 
tioner named  in  the  order,  and  not  being  a  v/itness  on  either  side." 

It  is  common  for  railway  companies  to  compromise  claims  by 
injured  passengers  at  an  early  date,  and  the  meaning  and  effect  of 
such  compromises  is  not  unfrequently  disputed.  A  "  receipt  in  dis- 
charge of  claim  in  full  '*  is  not  conclusive,  so  as  to  preclude  the 
passenger  from  suing  the  company  for  further  compensation  (a). 

If  the  claim  should  be  fraudulent  from  the  fact  of  the  plaintiff  not 
having  been  present  at  the  accident  in  respect  of  which  he  claims 
damages,  evidence  of  an  admission  by  the  plaintiff  that  he  was  not 
present  is  clearly  admissible ;  and  so  is  evidence  generally  of  an 
admission  by  the  plaintiff  that  he  has  a  bad  case  (6). 

It  is  now  proposed  to  consider  the  numerous  decisions  on  the 
subject  of  what  is  "  evidence  of  negligence  "  by  railway  companies  in 
and  about  the  carriage  of  passengers,  arranged  as  they  relate  to — 

(A)  Management  of  Station,  Platform  and  Line  ; 

(B)  Management  of  Train  ;  and 

(C)  Management  of  Carriage. 


nreiffh 
nacnli 


phlng- 
ne. 


Fall  of  plank 
through  portico. 


(A)  Mamigenient  of  Station,  Platform  and  Line. 

In  Cornman  v.  Easto^n  Counties  R,  Co.  (c),  the  plaintiff,  being 
sent  to  receive  a  parcel  by  daylight,  was  with  a  crowd  of  people 
waiting  for  a  train,  and  in  proceeding  with  them  caught  his  foot 
against  the  edge  of  a  weighing-machine,  the  base  of  which  was  raised 
a  few  inches  above  the  level  of  the  platform,  and  falling  broke  his 
kneecap ;  the  machine  was  of  the  usual  description,  in  its  usual  place 
adjoining  the  end  of  a  counter  on  which  passenger's  luggage  was 
placed  on  anival  of  trains,  and  was  used  for  weighing  luggage.  It 
was  held,  that  there  was  no  evidence  of  negligence  by  the  company  to 
go  to  the  jury. 

In  Welfare  v.  London  and  Brighton  R,  Co.  (rf),  an  intending  pas- 
senger, in  answer  to  in({uirics  as  to  the   departure   of  trains,  was 


Souffurark'  U'aUr  f'o.  v.  Quicks  L.  K.,  3 
g.  B.  D.  Jit  p.  321. 

(«)  Lee  V.  Lcnicashirc  ntul  Yurlsftirc  Jx. 
Co.,  L.  R.,  6  Ch.  627,  reversing  Maliiis, 
V.-C.^  See  nlso  Stnrarl  v.  G.  JV.  Ji.  Co., 
2  De  G.  J.  &  Sin.  319  ;  Ji^jbcrts  v.  Eastcni 
CouniUa  It.  Co.,  1  F.  k  F.  4G0 ;  llideal 
V.  0.  IV.  R  Co.,  1  F.  &  F.  700. 

(/;)  Moriarlii  v.  L.  C.  <{•  D.  Ji.  Co., 
L.  K.,  6  Q.  IJ.  314. 

(c)  29  L.  J.,  Ex.  94.     See  also  Black- 


man  v.  L.  li.  «t-  S.  C.  Ji.  Co.,  17  AV.  li. 
7«59  ;  L.  d:  N.  W.  11.  Co.  v.  Kicharda,  2 
B.  k  S.  326  ;  Q.  W.  11.  Co.  v.  BailUe-,  13 
W.  K.  203.  In  Toomaj  v.  L.  B.  <fc  S,  C. 
i:.  Co.,  27  L.  J.,  C.  P.  39,  the  plaintitF, 
wlio  could  not  reud,  was  hurt  through 
intering  u  hiui[)  room  by  mistake  for  a 
uriuid,  and  failed  to  recover. 

(<0  L.  U.,  4  Q.  B.  (5P3  :  38  L.  J.,  Q.  B. 
241  ;  20  L.  T.  743  ;  17  AV.  R.  1065.  See 
also  Pcaimni  V.  Phtfknrt*,  20  L.  T.  662. 
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directed  by  a  porter  of  the  JefonJantji  to  luok  at  a  tinie  table,  sus- 
pended on  a  wall  nnder  a  portico  of  tlieir  station.  While  he  was 
there  a  plank  and  a  roll  of  zinc  fell  through  a  hole  in  the  roof  and 
injured  Lhn  ;  at  the  same  time  a  man  was  seen  on  the  portico*  It 
was  held,  that  there  w^as  no  evidence  of  negligence  in  the  company, 
and  that  a  nonsuit  by  Blackburn,  J.,  was  right,  "  There  was/*  said 
that  learned  judge  in  delivering  judgment  in  banco,  **a  total  absence 
of  evidence  that  the  premises  were  really  dangerous  so  as  to  make 
the  company  responsible ''  (e). 

In  Skepperd  v.  Midland  R,  Co.{f),  an  intending  passenger  fell  '<=* 
upon  a  strip  of  ice  nearly  half  an  inch  thick,  extending  half  way 
across  the  platfumi.     The  presence  of  the  ice  being  unexplained,  it 
was  held,  that  there  was  evidence  of  negligence* 

In  Osbonie  v.  L.  <fc  N.  W.  R.  Co.{g),  the  plaintiiF,  without  contrJ-  stippery itepwr 
butory  negligence,  was  injured  by  falling  on  slippery  steps,  which  he 
knew  to  be  dangerous,  leading  to  a  platform.  There  were  other  step.s 
which  he  might  have  used  It  was  held  that  he  was  entitled  to 
recover^  as  the  defendants  had  not  shown  in  point  of  fact  that  he 
voluntarily  agreed  to  run  the  risk,  with  a  fiUl  knowledge  of  it; 
and,  in  LongnLore  v.  Great  Westef'^i  R.  Co.  (h),  the  company  was  Dangrrrw. 
held  liahle  for  the  death  of  a  passenger  through  the  faulty  construc- 
tion of  a  bridge,  erected  across  the  line  for  the  more  convenient 
access  from  one  platform  to  another,  although  there  was  a  safer 
bridge  about  one  hundred  yards  further  off,  which  the  deceased  might 
have  used. 

In  Nicholson  v.  Lancashire  and  Yorkshire  R,  Co.  (0*  the  level  stutnwiiigfl 
crossing  between  tlie  platforms  at  a  railway  station,  which  formed 
part  of  the  **  way  out "  for  passengera  arriving  at  the  south  platform, 
was  blocked  for  more  than  ten  minutes  by  the  train  in  which  tlie 
plaintiff  arrived,  and  under  such  circumstances  it  was  usual  for  the 
arriving  passengers  to  walk  alongside  and  round  the  end  of  the  train 
in  order  to  cro«s  the  line,  a  practice  not  objected  to  by  the  company. 
The  plaintiff,  in  so  doing  in  the  dark,  stuud>ted  over  a  hamper  which 
had  been  taken  out  of  the  train  and  placed  at  the  side  of  the  lino 
some  distance  from  the  platform  ;  it  was  held,  that  there  was  evidence 
of  negligence  on  the  part  of  the  company. 

The  case  of  Hogan  v.  South  Eaatcrn  R,  Co,  (k)  seems  to 
establish,  that  if  a  company  allows  a  platform  to  be  overcrowded, 
and  does  not  provide  adequate  protection  in  the  case  of  an 
unusual  influx  of  passengers,  the  company  may  bo  liable  for  injury 


l*ri"lj3'f*. 


hftmpo'. 


(f )  St-e  on  thit*  point  Tarry  y,  Athion, 

L.  R,,  1  Q.  B.  Div.  314. 

ij )  25  L.  T,  879  ;  20  W,  R.  705* 

ig]  L.  R,  21  g,  B.  D.   220  ;  36  W.  R, 

809.     In  Crryler  v.  Ahf,  li.  Cq.,  U  R.  21 

Q.  B.  D.  220  ;  86  L.  J.,  C  F,  1»2,  the 


proirJdiDg  wooden  uUpa  noaed  with  hrnaa, 
without  0  h«udnul,  wit  held  qo  oridciioe 
of  negligence. 

(A)  19  a  B..  N.  S.  183. 

(0  U  L.  J.,  Hlx*  84  ;  3  H.  Ic  a  &3J. 

(it)  28  L,  T.,  C.  P.  271. 
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OxTTcrowded 
platfonu. 

Metmpotitnn  Jt, 
Co,  r.  Jackmm. 


AiU«»iniiig 
■Utions. 


Falling  ginlrr. 
J)nnir>  V.  Mrtn  • 


arising  from  the  mere  action  of  the  crowd.  And  the  same  principle 
was  recognised  in  Mdvopolitan  R.  Co,  v.  Javkaoii  (1),  although  the 
plaintiff  did  not  ultimately  succeed.  The  plaintiff  was  a  passenger 
by  the  Metropolitan  Railway.  At  the  Qower  Street  Station,  the 
plaintiff's  compartment  being  full,  three  extra  passengers  got  in,  not- 
withstanding the  plaintiff's  remonstrances.  At  the  next  station 
(Portland  Road)  there  was  a  large  crowd,  and  more  passengers 
attempted  to  enter,  but  were  prevented  by  the  plaintiff  and  his 
fellow-passengers.  Tlio  train  moved  on  and,  the  door  being  shut  by 
a  porter,  the  plaintiff's  baud  was  crushed  in  the  hinge.  It  was  held 
by  the  Court  of  Common  Pleas  that,  though  taken  singly,  these 
circumstances  might  not  have  been  sufficient  evidence  of  negligence, 
yet,  combined,  they  showed  such  carelessness  as  to  justify  the  jury  in 
finding  a  verdict  against  the  company.  The  Court  of  Appeal  was 
equally  divided,  but  the  House  of  Lords  were  unanimous  for  the 
company,  on  the  ground,  not  that  there  had  been  no  negligence  on 
the  part  of  the  company,  but  that  there  was  no  evidence  connecting 
with  the  accident  the  undoubted  negligence  in  allowing  the  extra 
passeugei*s  to  get  in  at  Gower  Street. 

In  Tehbutf  v.  Jir!»tul  and  Ejccter  R,  Co.  (>//),  the  Bristol  stations  of 
three  companies  adjoined  each  other;  and  a  passenger,  who  had 
neither  travelk'd  or  was  about  to  travel  over  the  defendants*  line,  was 
injured  by  a  i)ortiiianteau  falling  from  a  truck,  in  passing  from  one  to 
the  other,  over  ground  used  commonly  by  the  passengers  of  the  three 
companies.  It  wius  held  that  he  might  recover  from  the  company 
wliose  servant  caused  the  injury,  to  whom  the  ])iemises  actually 
belonged,— not,  however,  because  they  owned  the  premises,  but 
because  the  injury  was  caused  by  a  servant  of  the  defendants  jictiug 
in  the  course  of  his  employment. 

Where  a  girder,  used  in  the  construction  of  wurks  over  the  rail- 
way, fell  uj)on  the  train  in  which  the  plaintiff  was  travelling  ;  it  was 
held  by  the  House  of  Lords  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  company  in  giving  no  signal  of  the  approach  of  the 
train,  and  taking  no  precautions  to  avoid  the  accident  (/i). 


ColliHioii. 
RuimingoflriiiK. 


( B)  Ma natje.in t n t  of  Train, 

A  collision  between  two  trains  ot'tlu;  Hi\me  company  \s>  innma  facie 
evidencL'  ol   negligence  (o).     Running  off  the  line  seems  also  to   be 


{I)  L.  IL,  y  Am).  Ous.  lyu:  47  L.  T., 
C.  p.  303;  37  L.  T.  f)79 ;  2(J  W.  K.  17i), 
revcnuiig  judginciit  iii  C.  A.,  L.  K.,  2  C. 
r.  D.  125  ;  4t>  L.  J.,  C.  P.  37G  ;  36  L.  T. 
485  ;  25  W.  R.  (561,  and  of  C.  P.,  L.  li.  lu 
C.  P.  49  ;  44  I^  T.,  C.  P.  b3  ;  31  L.  T. 
475;  23  W.  K.  78. 

(/y/)  L.  K.,  6  (,».  n.  73  ;  40  L.  J.,  (J.  H. 
78.     Tliih  dcciaioii  leaves  it  opeu  wlu'tbcr 


tlu-  »l»N'iidiiuts  would  biivc  been  liable  if 
tbe  injury  of  tlie  ]duintitf  bad  ariseu  from 
a  di  iectivt*  state  o!  tbe  premiseti.  See  as 
t«»  tbi.s,  Ilonnn^'ll  V.  ,Smi/t/t,  29  L.  J.,  C.  P. 
203;  7  ('.  P..,  >'.  S.  731. 

(/<)  ] Junk  I  V.  Milro/toitianJi,  Co.,  L.  K,, 
5  II.  L.  4;'>. 

\^o)  JSknifirr  V.  L.  H,  <l'  IS.  C.  11,  CV.,  5 
Excb.  787. 
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2Jnmd  facie  evidence  of  negligence  (p),  which  may  however  be 
entirely  rebutted  by  proof  tbut  the  accident  was  caused  by  the  wrong- 
ful act  of  a  stranger  (r/).  But  a  company  over  whose  line  defendants 
run  by  aiTangenient  are  not  sucli  8trang6i*8  (r).  Ami  in  the  absence 
of  eviJeocu  to  the  eontrary,  the  presumption  is  that  a  train  belongs 
to  the  company  owning  the  line  on  which  it  rinis(^). 

Numerous  cases  have  arisen  where  a  passenger  has  been  injured  by 
alighting  from  a  railway  carriage  which  has  stopped  short  of  or  over- 
shot the  phitforni,  or  is  drawn  up  where  thero  is  a  space  lietween  tlie 
edge  of  the  platform  and  the  door  of  the  caixiage.  In  most  of  these 
cases  the  plaintiflfs  succeeded  (Oi  hut  in  sume  they  failed  (a).  The 
facts  are  always  very  i^pecial  ;  and  it  has  been  more  than  once 
observed  by  a  learned  judge,  that  each  case  of  the  kind  must  depend 
on  its  own  particular  circumstances  (x).  It  will,  therefore,  be  suffi- 
cient to  examine  three  leading  cases  in  detail  Of  these,  one  was 
taken  to  the  House  of  Lords,  and  the  other  two  to  the  Exchequer 
Chamber.  They  are  Bridges  v.  North  London  R.  Co,  (y),  decided  by 
tlje  House  of  Lords  in  1874;  Cockle  v.  South  Eastern  R  Co,{z)^ 
deeided  by  the  Exche(|uer  Chamber  in  1872;  and  Siner  v.  Great 
Westtm  R,  Go.  (a)^  decided  by  the  Exchequer  Cliamber  in  1869. 

lu  Bridtje>i  v.  Xurlh  Loudon  H,  dh,  the  fiicts  were  these.  Mr. 
Bridges,  whose  widow  was  the  plain titi'  in  the  action,  lived  at  High- 
bury, and  had  been  a  season  ticket-holder  on  the  railway  for  some 
time,  travelling  daily  between  that  place  and  Broad  Street,  the  City 
terminus  of  the  railway.  He  was  52  years  old,  and  very  near-sighted. 
Un  the  London  side  of  Highbury  Station  there  was  a  tunnel.  In  the 
tunnel  there  was  fiist  a  piece  of  hard  iiibbish  lying  by  the  side  of  the 
raiki  then  a  short  sloping  piece  of  ground,  then  a  piece  of  flat  plat- 


(p)  Daemon  v.  MmufuMffTf  ShrJU'td  and 
Liattvlnjfhirt  Ji,  Co,,  6  L.  T.  682  ;  Bird  v, 
(J.  N,  A*,  f  v.,  28  L.  J.,  Ejc.  3.  As  to 
fmcturi'  of  mil,  sec  Pi/m  r.  O.  *V.  H,  Cq*, 
2  ¥.  k  F.  020. 

(q)  Lakh  v.  Itmmifr  JL  Co.,  27  L.  J.^ 
Kx.  165. 

(/•)  make  V.  (J,  n\  JL  Ca,,  31  L.  J.,  Ex. 
34e»  mill  sect.  10,  poit. 

(1)  Jyles  V.  S.  £.  A^  6'«„  L.  R.,  3  Ex. 
146  ;  37  L.  J.,  Ex.  104* 

(0  Fofj  V.  L.  B.  it-  ,V.  a,  B,  Co.,  18  C. 
B,,  N.  8.  225,  4|U(»Mric)iiiid  l»v  HaniiL'U,  J., 
\n  Shi^r  V.  O.  W.  A.  Cv.  •  WhUtaktr  v. 
M.  S.  dl-  L.  h\  CiK.  22  L.  T.  545  ;  Pra-qn- 
V.  Bristol  and  KrrtrrB,  Co.,  24  L.T.  105  ; 
TfiOfnjMH/ii  V.  Belfast f  Hoi n wood  and  Ban- 
ffor  B.  Co.,  it.  R.,  5  C,  L.  517;  Oill  v.  O. 
K  B.  Co.,  26  h.  T.  243  ;  CociU  v,  S,  E. 
B,  Co.,  L  R.,  (J  V.  v.,  321  ;  McIuflU  v. 
areat  Souih^nt  and  WtMuTi  B.  C,  Ir»  R., 
7  a  L.  40  ;  tVtlUr  v,  I.  B.  d  S.  C,  B, 
CV.,  L.  R.,  0  C.  W  \U  ;  Bridrffn  V.  ^*mVf. 
Lvudon  B.  Co.,  L.  R.,  7  IL  L.  213  ;  iM- 


London  R,  C^, 


Son  \\  North  En^i^n  B,  Co.,  L.  K.,  10 
g,  B.  271 ;  44  L,  J.,  Q.  B.  112  ;  L.  R.,  2 
g,  B.  D.  85— C,  A, ;  Btm  v.  Xorth.  Easttm 
B.  Co.,  L.  R.,  2  Ex.  D.  248— C,  A. 

M  Simr  and  Wift  v.  G,  W,  B,  Co., 
L.  R.,  4  Ex,  117  ;  Harrold  v.  G.  ir.  B, 
Co.,  U  L.  T.  410;  Plant  v.  MuHand  B. 
Co.,  per  Brumwell,  K,  at  Kbi  Piiui*,  21 
L.  T.  836  ;  Lctris  v.  L.  C.  d-  D.  K.  Co., 
L.  K,  9  Q.  B.  66. 

(^)  Per  Kellv,  C.  B.,  in  Bmc  v,  Nmih 
Eautcm  B.  Co,,  34  L,  T.  763 ;  i»er  Cole- 
ridge,  C.  .T*,  id  Bolmm  v.  North  3tstem 
B.  Co.,  L.  R.,  2  g.  B*  D.  at  p.  86. 

iif)  h.  R.,  7  H,  L,  213  ;  43  L  h,  Q.  K 
151;  30  L,  T.  844;  23  W.  R.  62,  reversiug 
both  JQdgmeut  of  Exdie^iuur  Chamber, 
L.  R.,  6  Q.  B.  377  ;  40  L.  J.,  Q.  B.  188, 
ami  of  giiccn'a  Bench,  L.  B.,  5  C.  V.  459 
u.  (I). 

(*)  L.  R.»  7  C.  \\  821  ;  41  L.  J.,  C.  P. 
140  ;  27  L.  T,  320  ;  20  W,  R.  754. 

in)  L,  R,.  4  Ex.  117;  38  L.  J.,  Ex.  67  ; 
20  I.  T.  114. 
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fonn,  being  a  continuation  of  the  main  platform,  but  narrower,  dj\s 
within  the  tntineL  The  train  left  the  two  la^t  can'iages  within  th 
tunnel,  which  was  not  lighted,  and  was  filled  with  steam.  The  last 
carriage  but  one  stopped  opposite  the  narrow  platform,  and  the  last 
carriage,  in  which  Mr.  Bridges  was  seated,  opposite  the  hard  rubbish 
The  naino  of  the  station  was  called  out,  and  a  passenger,  who  had 
alighted  from  the  last  carriage  but  one,  heard  the  warning,  ''Keep 
your  seats/*  The  train  moved  on  to  the  station,  but  while  it  was  still 
in  the  tunnel,  ilr.  Bridges  alighted,  and  received  certain  injuries  ol 
which  he  afterwards  died. 

Blackburn,  J*,  was  of  opinion  that  there  was  no  evidence  to  go  la 
the  jury  of  negligence  on  the  part  of  the  defendants,  and  nonsuited 
the  plaintifl'.  The  Court  of  Queen^s  Bench  refused  a  rule  to  set  asid 
the  nonsuit,  and  the  Exchequer  Chamber,  by  a  niajority  of  four  to 
three,  affirmed  the  judgment  of  the  Queen's  Bench*  But  the  House 
of  Lords  unanimously  reversed  the  decisions  of  both  the  Courts  below. 

Lord  Cairns,  after  pointing  out  that  some  of  the  facts  were 
perfectly  clear,  viz.,  that  before  the  accident  occurred  the  train  bad' 
come  to  a  standstill ;  that  the  carriage  in  which  the  deceased  was 
seated  was  inside  the  tunnel ;  that  there  was  no  platform  opposite 
that  part  of  the  tunnel  where  his  carriage  stopped  ;  that  the  tunnel 
at  the  place  in  question  was,  even  on  a  clear  night,  imi>erfectly 
lighted,  and  that  on  the  night  in  question,  being  fijled  with  steam,  it 
was  practically  without  light ;  that  opposite  the  carriage  where  th© 
deceased  was  sitting  there  was  in  place  of  a  platform  a  heap  of  hard 
rubbish  ;  and  that  if  the  deceased  in  that  state  of  things  got  out  ii 
the  tunnel  opposite  the  rubbish,  he  was  exposed  to  the  danger  ol 
receiving  a  fall  from  alighting  on  the  rubbish  in  place  of  alighting  on 
the  platform,  proceeded  to  observe : — 

'*  Up  to  thftt  point,  it  appears  to  me,  that  there  neither  ta  negligence  nor 
evidence  of  negligence  to  go  to  a  juiy.  It  waa  not  negligence  to  stop  tho  train 
in  the  tunnel  ;  it  was  not  neoesaarily  negligence  not  to  have  a  platform  in  thd 
tunnel.  But  the  question,  and  the  only  question  in  the  case  appears  to  me  to  ba 
thia  :  Was  there  evidence  to  go  to  the  jury,  that  in  thia  state  of  things,  the  com 
pany  or  ita  servants  so  conducted  themselves  as  to  lead  to  tho  deceased  getting 
out  of  the  carriage  at  tJio  tiiuo  that  he  did  get  out  of  it  f  Now  I  certainly  do 
not  desire  to  ask  your  Lordaliips  to  lay  down  any  rule  whatever  as  to  what  may 
be  the  consequence  as  a  positive  rule  of  law,  of  calhng  out  the  name  of  a  station^ 
by  the  ot&cers  of  a  company*  But  what  was  stated  in  evidence  in  thia  casej  and' 
at  the  stage  at  which  tho  trial  stopped,  was  uncontradicted,  was  this  :— A  pan* 
senger,  who  was  in  the  last  carriage  hut  one,  was  caUed  as  a  witness,  and  gave 
evidence  that  he  heard  *  Highbury  ^  called  at  the  far  end  of  the  platform.  Ha 
got  out ;  and  after  he  got  out,  he  heai'd  a  warning  *  Keep  your  seats,'  after 
whicli  the  train  moved  on  to  the  station.  Hearing  a  groan,  he  had  proceeded' 
farther  back  iuto  the  tunnel,  and  found  tho  deceased  lying  with  his  legs  across 
the  railij   having  sustained  injuries  wltich,  it  is  admit tedj  caused  his  death. 
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Now,  ill  tliat  state  of  tliiDgs,  the  ti-ain  having  actually  stopped,  the  servants  of 
the  company  having  called  out  '  Higlibury,'  a  station  at  which  the  train  was  in- 
tended to  atop,  and  the  rcH|uisite  time  having  ehiiiaed  (aa  was  j>roved  by  the  wit- 
ness whom  I  referred  t<ij  for  miy  of  the  passengers  to  get  out,  and  leave  the 
cai'riage  ;  and  then  the  same  eervants  of  the  company  having  corrected  their 
mistake,  and  called  out  *  Keep  yoiu*  seats,'  thereby  admitting  that  the  first  call 
was  an  invitation  tn  leave  the  seats  ;  in  that  state  of  thmgs,  it  appears  to  me, 
that  without  explanatiun  or  contradiction  from  the  other  aide,  there  clearly  was, 
upcjn  the  fauts  which  I  have  stated,  evidence  to  go  to  the  jury  of  negligence  on 
the  part  of  the  servants  of  the  defendants.  I  am  bound  to  say,  tEat  if  it  liad 
fallen  to  mo  to  review  the  verdict  of  a  Jury  given  against  a  company  under  these 
circumatances*  without  any  evidence  to  explaiti  the  ffieta  which  1  have  stated,  1 
should  have  been  of  opinion  tliat  the  jury  had  come  to  a  proper  conclusion. 
But  the  only  question  which  y  our  Lordsliips  have  to  deal  with  is,  was  there  in 
this  case  evidence  of  negligence  to  go  to  tlie  jury  ?  In  my  opinicm,  there  clearly 
wa».'' 

Lord  Hatherley  entirely  concurreil  (b)  ;  and  added  that,  when  the 
name  of  a  station  ha^s  been  called  out  accompanied  by  a  stoppage^ 
and  a  considerable  interval  has  elapsed*  there  is  a  certain  amount  of 
evidence  to  go  to  the  jury  to  authoriao  the  finding  of  a  verdict  for 
the  plaintiff  (e)» 

This  is  also  the  ratio  deckhtidi  in  Cockle  v.  *:iouth  Eastern  Train  brought  to 
R,  Co.  (d).  There  the  plaintifiF,  who  lived  at  Deptford,  took  a  ticket  cociie  r.  s,  r 
from  Spa  Road  to  Deptford  by  a  train  of  the  defendants  which  was  ^ 
due  at  Deptford  about  midnight  She  travelled  third  class,  in 
the  last  cfirriage  of  the  train.  The  platform  at  Deptford  was  long 
enough  for  the  whole  train  to  have  been  drawn  up  alongside  of  it, 
but  in  addition  to  the  part  at  which  passengers  could  alight  it^ 
extended  some  distance,  gradually  receding  from  the  rails.  The  body 
of  the  tmin  drew  up  alongside  the  platform,  but  the  last  carriage  was 
opposite  the  receding  part  of  it,  at  wJiich  pas8engei*s  could  not  alight, 
and  was  about  four  feet  from  it*  The  trains  did  not  uauaUy  draw  up 
at  this  spot,  nor  could  the  passengers  alight  there  with  safety.  The 
part  of  the  platform  at  which  the  train  would  in  the  ordinaiy  course 
have  stopped  was  well  hghted,  but  the  lights  towards  the  place  where 
the  accident  happened  had  been  put  out,  because  at  that  phvce  the 
trains  did  not  usually  stop  or  the  passengers  alight  There  was  a 
lamp-post  opposite  the  point  where  the  phxintiflTs  carriage  stopped, 
the  lamp  on  which  waa  not  lighted,  and  the  place  was  dai'k.  It  was 
a  very  dark  night.  Just  before  the  train  stopped  a  woman  in  the 
same  carriage  vvith  the  plaintiff  rose  for  the  jjurpose  of  gottiog  out 


(b)  Lord  Colon&ay  heard  the  ttrgatueut, 
but  diud  be  folic  jadgment  waa  delivered. 

{c)  The  Kxchequer  Chamber  wna  imaiii- 
niotus  tUnt  the  calling  out  of  the  luune  of 
ft  siatioQ  is  not  of  itsell'  an  invitati«iu  to 


idight.     See  L.  it.,  0  y.    B.  387,  3«7,  and 
405. 

(J)  L.  IL.  7  C.  P.  321,  before  Cockbum, 
C.  J.,  liloekbuTQ  luid  Mellof,  JJ,,  and 
l*igott  and  Cleaaby,  Bll. 
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^^mSSS^^  but  was  told  by  the  plaintiff  to  wait  until  the  train  had  stopped. 
When  the  train  stopped  the  plaintiff  waited  for  the  woman  to  get 
out,  but  as  she  did  not  do  so,  opened  the  door  and  stepped  out  On 
doing  so  she  fell  in  the  space  between  the  carriage  and  the  platform, 
a  space  wide  enough  for  three  people  to  stand  abreast^  and  was 
injured  by  the  fall.  There  was  no  evidence  of  any  invitation  to 
alight  having  been  given  by  any  of  the  defendants'  servants.  But  it 
was  clear  that  the  train  had  been  brought  to  a  final  standstill,  as  it 
was  not  again  set  in  motion  until  it  started  on  its  journey.  No 
warning  was  given  to  the  persons  in  the  carriage  in  which  tlie 
plaintiff  was]  not  to  alight  until  the  plaintiff  had  been  seen  to  faU, 
when,  on  the  Woman  before  referred  to  attempting  to  follow  her,  a 
cry  of  "  Hold  hard  "  was  heard. 

The  jury  having  found  for  the  plaintiff,  Bovill,  C.  J.  (who  tried 
the  case),  and  Brett,  J.,  were  of  opinion  that  this  verdict  ought  to 
stand,  but  Keating  and  M.  Smith,  JJ.,  thought  that  a  nonsuit  ought 
to  be  entered.  The  Exchequer  Chamber,  however,  was  unanimous 
that  the  verdict  ought  to  stand.  In  the  considered  judgment  of  the 
Court  the  following  passage,  from  the  judgment  of  ^Cockbum,  C.  J., 
in  Prceger  v.  Binatol  and  Exeter  R.  Co,  (e),  is  cited  with  approval : — 

"  I  adopt  moat  readily  the  formula  which  has  been  suggested  as  applicable  to 
these  cases,  viz. ,  that  the  company  are  bound  to  use  reasonable  care  in  providing 
accommodation  for  passengers,  and  that  the  passengers  also  are  bound  to  use 
reasonable  care  in  availing  themselves  of  the  accommodation  provided  for  them. 
Therefore  I  agree  that  a  passenger  is  boimd  to  use  reasonable  care  in  alighting 
on  the  platform  or  elsewhere  when  it  becomes  necessary  for  him  to  alight.  .  .  . 
It  has  been  said  that  it  is  not  always  possible  to  bring  up  carriages  to  the  plat- 
form at  stations,  and  one's  own  experience  tells  us  that  this  is  true.  The  train 
may  sometimes  stop  short  of  the  platform  or  shoot  beyond  it,  and  the  passengers 
may  in  consequence  have  to  alight  elsewhere  than  on  the  platform.  Still  the 
purpose  always  is  to  bring  all  the  caniages  if  possible  to  a  level  with  the  plat- 
form, and  therefore  a  railway  traveller  is  entitled  to  expect  that  when  he  steps 
out  he  will  step  on  the  platform.  But  I  agree  tliat  if  it  be  daylight — a  man  being 
bound  to  use  his  eyesight — if  the  passenger  sees  that  the  carriage  is  not  in  the 
ordinary  position  with  reference  to  the  platform,  ho  must  not  complain  if,  there 
being  no  actual  danger,  he  has  to  use  a  little  more  care  than  usual  in  getting  out. 
K  the  position  be  such  that  there  is  some  extraordinary  difficulty  or  danger,  he 
must  consider  what  he  will  do.  He  may  call  to  tlie  servants  of  the  company  to 
bring  the  carriage  into  its  proper  jwsition,  but  there  may  be  circumstances  in 
which  it  is  impossible  to  make  such  an  application,  or  he  may  have  no  opportu- 
nity of  making  it,  or  the  application  may  be  refused.  It  is  possible  that 
from  lurgent  natural  necessity  he  may  bo  obliged  to  alight.  Under  such 
circiunstances  as  these  I  am  far  from  saying  that  he  might  not  have  a  right  of 
action."    .... 

(f)  24  L.  T.  105  (not  elsewhere  re-  those  in  Cockle's  ccise^  aud  the  Elxchequer 
ported).    The  facts  were  very  similar  to      Chamber  was  unanimous  for  the  plaintiff. 
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Aft  or  examining  the  facts  in  Prwger's  case,  the  jmlgment  pro- 
ceeds : — 

**Th0  foregoing  case  [Pnty^r'n  cam-]  appears  to  u«  in  point  to  the  present 
[^Cf^f'kirH  ea^f]  as  establi&liing  that  an  invitation  to  p.-iBsengors  to  alight  on  the 
8toi>ping  of  A  train,  without  any  warning  of  danger  to  a  paasenger,  who  la  so 
circnmstanced  as  not  to  be  able  to  alight  without  dangerj  snch  dcinger  not  being 
viflible  and  apparent,  amounts  to  negligence.  It  is  true  that  in  the  case  before 
113  tliere  was  not  the  invitatiun  to  alight^  which  i*  implied  in  the  opening  of  tlie 
carriage  door,  as  occurri^d  in  Prte*je/H  cane.  But  it  appears  to  na  that  the  bring- 
ing np  of  a  train  to  a  final  atiindstill,  for  thf  purports  nf  t!ie  passengers  alighting^ 
amounts  to  an  in\'itation  to  alight^  at  all  events  after  stich  a  time  has  elapsed  that 
the  pjvssenger  may  reasonably  infer  that  it  in  intended  that  he  alumld  get  out  if 
he  piirposea  to  alight  at  the  particular  station.  It  ia  not  necessary  here,  any 
more  than  in  Prmger^s  case,  to  say  what  would  be  the  effect  if  a  passenger  should 
alight  when  the  danger  was  visible  and  apparent  ;  as  where  a  passenger  gets  out 
in  broad  day,  trusting  to  his  ability  to  overcome  the  difticulty." 

It  remains  to  8tate  the  effect  of  Slner  and  Wife  v.  Greitt  Western  shw^r^o,  i 
R.Vo.(f). 

The  plaintiffs  travelled  by  an  excursion  train  on  the  defendants*  AiighiinKofpfts* 

'  .  »tfng*r  withuut 

line  from  West  Bromwich  to  Rhyl,  and  reached  Rhyl  in  daylight,  invitaUtm, 
The  engine,  with  a  few  front  carriages  overshot  the  platform.  The 
plaintiffs  were  in  one  of  tliese  carriages,  and  their  only  way  of 
alighting  at  the  place  where  their  carriage  stood  was,  either  by 
jumping  from  the  iron  ntep  to  the  ground,  a  distance  of  about  three 
feet,  or  stepping  from  the  iron  step  to  a  horizontal  footboard  running 
aloDg  the  carriage  between  the  step  and  the  ground,  and  thence  to 
the  ground.  The  piisscngers  were  not  told  to  keep  their  seats,  ami 
the  train  never  in  iiict  backed  into  the  station,  nor  m<ived  at  all  until 
it  started  for  Bangor.  No  porters  were  in-  sight.  Several  persons 
got  out  of  the  carriage^  and  the  husband  then,  without  any  communi- 
cation with  the  defendants*  servants,  and  without  any  request  to 
them  to  back,  himself  alighted.  His  wife,  standing  on  the  iron  step, 
took  both  his  hands  as  he  stood  below,  jumped  down  and  sprained  her 
knee.  The  jury  found  for  the  plain titf.  The  Court  of  Exchequer  (7) 
made  absolute  a  rule  to  enter  a  nonsuit,  and  the  Exctiequer 
Chamber  (h)  affirmed  that  judgment. 
Montague  Smith,  J.,  observed  : — 

**  In  determining  aech  a  question  as  the  present,  judges  cannot  denude  them* 
selves  of  that  knowledge  of  the  incidents  of  railway  travelling  which  is  common 
to  us  all.  Now,  applying  that  knowledge  to  the  facts  proved,  I  cannot  see  vaiy 
evidence  of  negligence  here.  The  station  was  not  shown  to  l>e  improper  for 
ordinary  irafHc,  nor  to  be  badly  constructed^  nor  was  the  train  brought  up  in  a 


(/)  L.  K.,  4  Ex.  117;  affirming  decision 
below,  ib,  3  Eirch.  ISO  ;  distinguished  in 
Cockle's  case^  ubi  aupm. 

(p)  Martia,  liramwell  and  Pigott,  BB,, 


diss.  Kelly,  C.  B. 

{h)  Bylca,  Mellor^  Montagoie  Smith  and 
Hsnneij,  J  J.,  diss.  Keating,  J.,  who  tried 
the  case. 


606 


CHAP.   XVI. — RAILWAY   COMPANIES   AS  CARRIERS. 


^£Sm^°^^     negligent  manner.    But  the  plaintiff,  without  calling  for  assistance  or  desiring 

the  servants  of  the  company  to  back  the  train,  resolved  to  alight,  and  the  female 

R^J'   '  plaintiff  jumped  down  with  her  husband's  help.   The  train  could  not  have  backed 

Alighting  of  p«B-  until  a  sufficient  time  had  elapsed  for  the  passengers  in  that  part  of  it  which  wms 
■engindthoat  ^^  ^^  platform  to  get  out,  and  oventually  it  became  unnecessary  to  back  at  all, 
because  it  seems  that  all  the  passengers  in  the  front  carriages,  for  whose  oonTe- 
nienoe  the  backing  might  have  taken  place,  got  out  at  the  place  where  the  train 
was  first  brought  to  rest.  Were  the  defendants  bound  to  provide  special  precau- 
tions for  these  passengers,  amongst  whom  were  the  plaintiffs  ?  I  do  not  see  that 
they  were,  or  that  they  were  negligent  in  not  doing  so." 


Tynof  wheeL 


Huuigement  of 
door  of  OAiTlage 


Where  train 
in  motion, 
paeiengerie 
tnUUedto 
iMnmethat 
door  ii  that. 


(C)  Management  of  Carriage, 

The  case  of  Redliead  v.  Midland  R.  Co.*  which  has  been  already 
noticed,  decides  that  railway  companies  are  not  liable  for  an  accident 
caused  by  a  latent  defect  in  a  wheel 

A  sudden  shutting  of  the  door  of  the  carriage  by  a  guard,  so  as  to 
crush  the  hand  of  a  passenger,  has  been  held  by  the  Exchequer 
Chamber  to  be  evidence  of  negligence  on  the  part  of  the  company  (i). 
This  was  in  a  case  where  it  was  dark  at  the  time  and  the  passenger 
had  not  completely  entered  the  caniage,  and  had  placed  the  hand 
that  was  crushed  on  the  back  of  the  open  door  to  assist  him  in 
moimting  the  step. 

And  where  the  plaintiff  was  thrown  by  his  fellow  passengers 
against  the  door  of  an  overcrowded  carriage,  he  recovered  damages 
from  the  company  for  injury  arising  from  the  shutting  of  the  door  in 
the  ordinary  course  (k).  But  where  a  passenger,  after  entering  a 
carriage,  left  his  hand  for  about  half  a  minute  on  the  door-jamb,  and 
the  guard,  after  cr}'ing  out  to  pa.s.sengers  to  take  their  places,  shut 
the  door  upon  tlie  passenger's  thumb,  it  was  held  that  there  was  no 
evidence  of  negligence  by  the  company,  and  there  was  evidence  of 
negligence  on  the  part  of  the  passenger  (/). 

In  another  case,  the  door  of  a  train  which  stopped  at  frequent 
intervals  flew  open  thrice,  being  as  often  shut  by  a  passenger  stand- 
ing by  the  door.  Attempting  to  fasten  it  the  passenger  fell  out,  and 
the  company  were  held  not  liable  (di). 

But  "the  ground  on  which  the  judgment  in  that  case  was  based 
was,  that  the  plaintiff  did  something  so  obviously  dangerous,  and  so 
obviously  without  necessity,  that  the  Court  were  entitled  to  deal  with 
the  matter  "  (71).     Ordinarily  a  passenger  has  a  right  to  assume  that 


(t)  Fordham  v.  L,  B.  d:  S.  C.  R  Co., 
L.  R.,  4  C.  P.  619  ;  38  I^  J.,  C.  P.  324. 
See  also  L.  <L  ^.  JF.  Ji.  Co.  v.  Jldlawell, 
26  L.  T.  657,  where  the  company  were 
held  liable  for  the  premature  opening  of 
a  door. 

{k)  JadesofiY.  MetropoUtan  R.  Co.,  L.  R., 
10  CI.  P.  49,  and  p.  600,  ante. 


(/)  Rlclutrdson  r.  Mftnypolitan  R,  Co.^ 
37  L.  J.,  C.  P.  176;  18  K  T.  721. 

(/«)  Adams  Y.  Lancashire  and  Yorkshire 
R.  Co.,  L.  R.,  4  C.  P.  739  ;  38  L.  J.,  C.  P. 
277.  Sec  also  fFarburton  v.  Midland  R, 
f'n.,  21  L.  T.  835. 

(/O  Per  Brett,  J.,  in  Gee  v.  Metropolitan 
R,  Co.,  42  L.  J..  Q.  B.  108. 
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a  door  is  properly  shut,  and  to  act  accordingly.  Therefore,  where  a 
passenger,  while  the  train  was  in  raotion,  got  up  to  look  out  of  the 
window,  and  placed  his  hand  against  the  bar  of  the  window,  whereby 
the  door  flew^  open  and  he  fell  out,  it  was  held  by  the  Exchequer 
Chamber,  that  the  passenger  might  keep  a  veriHct  which  he  had 
obtained  against  the  company,  as  the  question  whether  the  omission 
to  fasten  the  door  was  the  cause  of  the  accident  had  been  rightly 
left  to  the  jury  (o).  And,  it  seems,  that  the  fact  of  a  door  being  im- 
properly  fastened  is  evidence  of  negligence  on  the  part  of  the  com- 
pany, even  though  the  train  is  not  io  motion  at  the  time  of  the  hap* 
pening  of  an  accident  (p), 

Tiie  mere  fall  of  a  window  from  the  ledge  upon  w^hich  it  rests 
while  closed,  into  the  receptacle  it  occupies  when  lowered,  is  not 
evidence  of  negligence  which  will  support  an  action  against  the 
company  for  injury  to  a  passenger  caused  by  the  sudden  descent  of 
the  window  (g). 

In  calculating  the  damages,  the  jury  are  left  very  much  at  large, 
the  proper  direction  to  them  being  that  they  are  to  give  not  a  perfect  ^^^r*^- 
compensation,  but,  considering  all  the  circumstances,  to  give  a  fair  a^ir.^^CQ. 
amount  as  compensation  for  pecuniary  loss  and  bodily  suffering.  In 
estimating  the  compensation  due  to  a  professional  man  for  pecuniary 
loss,  deduction  should  be  made  for  contingencies,  such  as  loss  of 
health,  kc,  by  reason  of  which  his  professional  income  might  have 
fallen  off,  but  not  on  the  ground  of  his  having  a  large  private  income. 
"  Special  fees  *'  may  be  tiiken  into  account  Such  seems  to  be  the 
result  o{Philli}>»  v.  London  and  South  Western  R.  Co,,  in  which  the 
plaintiff  was  a  London  physician  earning  between  ^QOOL  and  7000L  a 
year,  and  having  a  private  income  of  about  3500/,,  Tiie  case  was  twice 
fully  discussed  by  the  Court  of  Appeal.  On  the  first  occasion  (?•) 
the  jury  having  awarded  7000/.,  the  Court  granted  a  new  trial  for 
inadequacy  of  damages.  On  the  subsequent  occasion  {s)  the  jury 
having  awarded  16,000/,,  the  Court  refused  a  new  trial  for  excess. 


Amount  of 
djLmagai  re. 


9,  The  Liability  for  Negligefme  under  Lord  Campbell's  Act, 

The  responsibilities  of  railway  companies  as  carriers  of  passengers 
were  greatly  extended  by  Lord  Campbell's  Act,  9  &  10  Yict,  c.  93  (t). 


9.  Lirt^  Ctmp 


io)  Gee  V.  M'^frojkfflCan  JR.  Co.,  L.  R.,  8 
Q.  B.  161  ;  42  L.  J,,  Q.  B.  105  ;  28  L.  T. 
282  ;  21  W.  R.  fiS4. 

ip)  nichard^  v.  G,  K  M,  Cb.,  28  L.  T. 

iq\  Murrag  v.  Metropolitan  Pi^  net  E, 


Co.,  27  L.  T.  762. 

(r)  L.  R.,  5  Q.  B.  D,  78. 

is)  L.  R.,  6  C.  P.  D,  280. 

(0  See  this  fttatute,  <ind  its  amending 
net,  27  k  2S  Vict  c  »6.  pcwt.  Vol.  If. 
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9.  LofdCanp- 
bdVsAcU 

LiAbUity  for 
negligence  not- 
withstanding 
death  of  party 
iqJHred. 


Action  by 
executor. 


Sect  1  enacts,  that  whenever  the  death  of  a  person  is  caused  by  such 
a  wrongful  act  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  recover  damages  in  respect  thereof  (it),  in  every  such 
case  the  person  wlio  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  although  the  death  be  caused 
under  such  circumstances  as  amount  in  law  to  felony  (x).  By  sect,  2 
every  such  action  is  to  be  for  the  benefit  of  the  wife,  husband  (y), 
parent  (z),  and  child  (a)  of  the  deceased  person,  and  brought  in  the 
name  of  his  executor  or  administmtor  (h).  Executors  are  entitled  to 
inspect  a  report  made  by  a  medical  man  to  the  company  (c).  Where 
both  husband  and  wife  were  killed  by  the  same  accident,  administra- 
tion was  granted  to  their  respective  next-of-kin  (cl).  The  jury  may 
give  such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whose 
benefit  the  action  is  brought  (e).  The  amount  recovered,  after 
deducting  costs  not  recovered  from  the  defendant,  is  to  be  divided 
amongst  the  before-mentioned  parties,  in  such  shares  as  the  juiy  by 
their  verdict  find  and  direct  (/).  If  the  company  pay  an  agreed  sum 
to  executors  without  an  action  being  brought,  the  executors  may  by 
action  in  the  CJhancery  Division,  procure  a  distribution  of  the  sum 


(u)  This  has  reference  not  to  the  nature 
of  the  loss  or  injury  sustained,  but  to  the 
circumstances  under  which  the  bodily  in- 
jury arose,  and  the  nature  of  the  wrongful 
-  ct,  neglect  or  default  complained  of.  Pyin 
V.  a,  N,  R.  Co,,  32  L.  J.,  Q.  B.  378. 

(«)  It  may  he  useful  to  notice,  that  by 
"The  Railway  Passengers  Assurance  Com- 
pany's Act,  1864,"  27  &  28  Vict.  c.  cxxv, 
s.  85,  it  is  enacted,  that  no  contract  of  tliat 
company  nor  any  compensation  rc^ccived 
or  recoverable  by  virtue  of  any  sucli  con- 
tnu^t,  either  under  that  act  or  otherwise, 
siiall  prejudice  or  affect  any  right  or  action, 
claim  or  demand,  which  any  person  or  his 
executors  or  administrators  may  have 
against  any  other  company  or  any  iK-rson, 
wther  at  common  law  or  by  virtue  of  9  k 
10  Vict.  c.  93,  or  of  any  other  act  of  Par- 
liament, for  the  injury,  whether  fatal  or 
otherwise,  in  rcsiKjct  of  which  the  comj^en- 
sation  is  received  or  recoverable.  And  see 
Bradburn  v.  O.  IV,  It,  Co.,  L.  K.,  10 
Ex.  1,  and  post.  As  to  limitation  of 
liability  in  case  of  passengers  by  "  work- 
men's trains"  under  certain  spt»cial  acts, 
see  ch.  xii. ,  ante. 

ly)  Chapman  v.  RoUivkV,  E.  B.  k  E. 
168  ;  27  L.  J.,  Q.  B.  315.  The  statement 
of  claim  need  not  negative  the  existence  of 
any  relations  entitled  to  compensation 
other  than  those  named. 

(z)  In  Wetim  v.  AfathiesoHy  i  Macq.  215, 
a  mother  recovered  for  loss  of  a  son  who 


supported  her.  And  in  Condon  v.  Great 
Southern  and  IVe^tem  R.  Co.,  16  Ir.  C. 
L.  R.  415,  a  mother  recovered  10/.  damages 
for  the  loss  of  a  son  aged  fourteen,  who 
earned  only  6rf.  a  day. 

(a)  "Cllild"  includes  a  child  en  ventre 
sa  mere,  TJic  Gmi'ijc  and  llichard,  L.  R.,  3 
Ad.  k  Ec.  466  ;  24  L.  T.  717  ;  but  not  an 
illegitimate  cliild,  Dicl'inson  v.  Nirrfh 
EasUrn  It.  Co.,  33  L.  J.,  Ex.  91  ;  Re 
Jnhun,  35  L.  .1.,  Ch.  243. 

{h)  If  there  is  no  executor  or  adminis 
tnitor,  or  if  no  action  is  Inought  by  him 
within  six  montlis  of  the  death,  the  action 
may  be  brought  in  the  name  of  the  per- 
sons beneficially  interested.  27  k  28  Vict, 
c.  95,  s.  1,  post.  Vol.  II. 

(c)  Baker  v.  L,  Jb  S,  JV.  R.  Co.,  37 
L.  J.,  Q.  B.  53. 

{d)  Re  IVhcrkr,  31  L.  J.,  P.  M.  k  A. 
40. 

(e)  Therefore  the  jury  must  look  to  the 
interests  of  each  of  these  parties,  and  not 
take  them  as  a  class.  Pyni  v.  O.  X,  R. 
Co.,  32  L  J.,  Q.  B.  377  ;  2  B.  &  S.  759. 
In  Sprintjf'tt  v.  Ball%  7  B.  &  S.  477,  a 
verdict  for  the  ]»laintiti',  damages  40*.,  20.v. 
to  the  widow  and  10«.  each  to  two  children, 
was  set  aside  (»n  the  ground  that  tlie 
damages  were  ina^ieouate. 

(/)  Money  may  te  i)aid  into  court  in 
one  sum,   without  si>ecifying  the   shares 


into  which  it  is  to  be  divided  by  the  jury. 
27  k  28  Vict.  c.  95,  s.  2,  post,  Vol  II. 
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amongst  the  pFirties  entitled  (f/).  By  sect.  3,  orjly  one  action  may  be 
brought,  and  it  must  be  commenced  within  12  months  after  the  death 
of  the  deceased  person  ;  and  by  sect.  4,  the  plaintiff  must  deliver  a 
full  particular  of  the  person  or  persons  on  whose  behalf  the  action  is 
brought,  and  of  the  nature  of  the  claim  in  respect  of  which  damages 
are  sought  to  he  recovered  {A). 

The  statute  gives  an  action  to  the  representatives  of  a  person  killed 
by  negligence,  only  when,  had  he  survived,  he  himself,  at  the  common 
law,  could  have  maintained  ao  action  against  the  person  guilty  of 
the  alleged  negligence  (f).  Therefore  the  contributory  negligence 
of  the  deceased  (k\  or  compensation  paid  to  him  in  his  lifetime  {!), 
are  equally  an  answer  to  an  action  by  the  representatives  under  the 
statute. 

If  the  deceawSed  has  himself  sued  in  respect  of  the  injuries  in  his 
lifetime,  and  has  died  of  the  injuries  after  action  bronght,  the  action 
abates,  and  fresh  proceedings  must  be  taken  by  the  representatives 
under  the  statute*  It  was  so  decided  under  sect.  139  of  the  Common 
Law  Procedure  Act  of  1852  (m) ;  and  Rule  1  of  Order  XVII.  of  the 
Rules  of  the  Supreme  Court,  1883,  in  jmr!  ma^fW4  with  that  sectioni 
prevents  the  abatement  of  an  action  by  death  **  if  the  cause  of  action 
survive  or  continue  *' only  In  case  of  death,  between  verdict  and 
judgment,  however,  judgment  may,  by  such  Rule,  be  entered*  notwith- 
standing the  death  and  non-survival  of  the  action. 

It  has  been  decided  that  the  jury,  in  assessing  damages  under  this 
statute,  are  confined  to  injuries  of  which  KpernnianjmtunaU  can  be 
made,  and  cannot  take  into  consitieration  mental  suffering  occasioned 
to  survivors  by  the  death  of  their  relative*  The  Court  of  Queen's 
Bench  say  on  this  point  (n)^ — 

*'Tlie  important  question  is,  whether  the  jury,  in  giving  damages,  appor- 
ti<jnetl  to  the  injury  resulting  from  the  death  of  the  deceased^  to  the  parties  for 
whose  benefit  this  action  is  brought^  are  confined  to  injuriea  of  which  a  pecuniary 
estimate  may  be  made,  or  may  aild  a  ^oUiiixim  to  those  parties,  in  respect  of  the 
mental  suifering  occasioned  by  auch  death.  The  title  of  this  act  may  be  some 
guide  to  Its  meaning,  and  it  is  *  An  act  for  compensathig  Families  of  Persons 
killed  by  Aocident/  not  for  solacing  their  wounded  feelings.  Reliance  was 
placed  upon  the  first  section,  which  states  in  what  cases  the  newly-given  action 
may  be  maintained,  although  death  has  ensued  ;  the  argument  being  that  the 
party  injured,  if  he  had  recovered,  wouhi  have  been  entitled  to  a  wlaiiuvv ; 
and,  therefore >  so  shall  his  representative  on  his  death.     But  it  will  be  evident 


within 
12  montttf, 


won  Id  hiire  had. 


Fresh  action 
where  deceuwd 
sued  himself  In 
hl«  Urettme. 


Uncfl  w  tnJnrlM 
of  which  pecu' 
nhiry  estluuiU 


BUik€  V.  MU 
ILOo. 


{g)  Butmer  v.  Baimer,  L.  R..  25  Oh.  I>. 
409;  58  L.  J,  Ch.  402. 

{h)  Post,  vol  11. 

(i)  Smor  r.  Ward,  28  L  J.,  Q.  B. 
ia» ;  1  Ea  Je  Ell  385  ;  Haigh  v.  Eoyal 
Mail  Steam  Pncka  Co.,  62  L.  J.,  Q.  B. 
640 ;  49  L.  T.  602— -C.  A. 

{It)  Senior  V.  Wardt  abi  supra  ;  Tucker 

H. — VOL,  I. 


y.  Chaplin,  2  Car.  Ik  K.  730. 

(I)  Jiead  V.  G,  E.  H.  Co.,  L.  R,  3  Q.  B. 
555;  37  U  X,  Q.  B.  278. 

(m)  Flinn  v.  Perkiju,  82  L.  J.,  Q.  B* 
10. 

(it)  Blake  V.  Midland  R.  Co..  21  L.  J., 
Q.  B.  233;  18  Q.  B.  9a. 
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0.  Ltml  Camp- 
Mr*  Ad. 


LeMlUAbiUty 
not  only  t«t 


•otoal  damage 
reqniaita. 


that  this  act  does  not  transfer  this  right  of  action  to  his  representative ;  bat 
giTes  to  his  representative  a  totally  new  right  of  action  on  different  principles. 
The  measure  of  damage  is  not  the  loss  or  suffering  of  the  deceased,  but  the 
injury  resulting  from  his  death  to  his  family.  This  language  seems  more 
appropriate  to  a  loss  of  which  some  estimate  may  be  made,  than  to  an  indefinite 
sum,  independent  of  all  pecuniary  estimate,  to  soothe  the  feelings,  and  the 
division  of  the  amoimt  strongly  leads  to  the  same  conclusion.  It  seems  to  ub 
that  if  the  legislature  had  intended  to  go  the  extreme  length,  of  giving,  not  only 
compensation  for  pecuniary  loss,  but  a  solatium  to  all  the  relations  enumerated 
in  sect.  5,  language  more  clear  and  appropriate  for  this  purpose  would  have 
been  employed.  For  these  reasons  we  are  of  opinion,  that  the  learned  judge,  at 
the  trial,  ought  more  explicitly  to  have  told  the  jury,  that,  in  assessing  the 
damages,  they  could  not  take  into  their  consideration  the  mental  sufferings  of 
the  plaintiff  for  the  loss  of  her  husband  ;  and  that  as  the  damages  certainly 
exceeded  any  loss  sustained  by  her,  admitting  of  a  pecuniary  estimate,  they 
must  be  considered  excessive." 

But  legal  liability  alone  is  not  the  test  of  injury,  in  respect  of 
which  damages  may  be  recovered  under  Lord  CampbelPs  Act;  a 
reasonable  expectation  of  pecuniaiy  advantage  by  the  relatives 
remaining  alive  may  be  taken  into  account  by  the  jury,  and  damages 
may  be  given  in  respect  of  that  expectation  if  it  be  disappointed,  and 
the  probable  pecuniaiy  loss  thereby  occasioned  (o). 

The  mere  proof,  however,  of  death  by  negligence  will  not  entitle 
the  executor  or  administrator  to  a  verdict  for  nominal  damages ;  there 
must  be  some  proof  of  actual  damage.  Where  the  deceased,  a  boy  of 
fourteen,  the  son  of  a  mason,  earned  four  shillings  a  week,  which  was 
applied  by  his  parents  to  the  general  support  of  the  family,  and  no 
evidence  was  given  as  to  whether  the  sum  earned  exceeded  or  was  less 
than  the  actual  cost  of  maintenance,  and  the  jury  gave  201,  damages 
(10?.  to  the  father  and  10/.  to  the  mother),  the  Court  refused  to  disturb 
the  verdict  (2^).  There  must,  too,  be  a  reasonable  expectation  of  a  benefit 
arising  from  the  relationship  to  the  deceased  of  the  party  for  whom  the 
action  is  brought.  Where  a  father  was  old  and  infirm,  and  a  son  assisted 
him  in  earning  wages  from  motives  of  filial  affection,  it  was  held  that 
the  father  could  recover  damages  (q) ;  and  even  where  a  son  was  not 
actually  contributing  but  only  had  contributed  five  or  six  yeai*s  pre- 
viously to  the  maintenance  of  an  infirm  father,  it  was  held  that  there 
was  some  evidence  for  the  jury  of  a  reasonable  expectation  of  benefit 
to  the  father  from  the  continuance  of  the  son's  life  {r) ;  but  where  a 
son  worked  for  his  father  at  ordinary  wages  in  a  trade  of  which  the 
son  had  special  knowledge,  it  was  held  otherwise,  inasmuch  as  there 
was  nothing  to  show  that  the  son  worked  for  less  wages  because  he 


(o)  Franklin  r.  S.  E.  R.  Co.,  3  H.  &  N. 
211 ;  Dalton  v.  Sanic,  27  L.  J.,  C.  P.  227; 
4  C.  B.,  N.  S.  296  ;  Pym  v.  O.  N.  It.  Co., 
iufi-a. 

{p)  Duckioorth  V.  Johnson,  29  L.  J.,  Ex. 


25;  4  H.  &  N.  653.  Seo  Springctt  r.  Balls, 
unto,  p.  60S,  note  (<r). 

{q)  Franklin  v.  ,S'.  E.  R.  Co.,  ubi  supra. 

(r)  Hdhcrington  v.  North  Eastern  R,  Co.^ 
51  L.  J.,  Q.  B.  495. 
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was  his  father's  son  (s).     Where  a  man  and  his  wife  had  lived  sepa- 
rate for  eight  years,  it  was  ruled  by  Lopes,  J.,  that  the  man  had  no 
reasoaable  expectation  of  advantac^e  from  his  wife's  chances  of  coming 
into  7,000?.  on  the  death  of  her  mother,  the  wife  being  aged  4G  and 
the  mother  80,  at  the  time  of  action  bronght  by  the  husband  (t). 
Funeral  exjjenses  are  not  recoverable  under  the  statute  (a). 
It  has  been  held  (.7:)  that  the  loss  of  the  benefit  of  a  superior  edu- 
csation,  and  the  enjoyment  of  greater  comforts  and  conveniences  of 
life  is  a  pecuniary  loss,  for  which  the  wife  and  children  of  the  person  ^*  *^^ 
killed  may  maintain  an  action,  where  the  income  of  the  deceased 
wholly  ceases  with  his  death,  or  where  Ids  premature  rleath  prevented 
the  deceased  from  having  made  the  extra  provision  for  his  family 
which  he  might  have  been  reasonably  expected  to  have  made  ha<i  he 
lived.    In  giving  judgment,  Cockbum,  C.  J.,  observed  : — 

'*  It  b  tnie  that  it  must  always  remain  matter  of  uncertainty,  whether  the 
deceased  person  wtJiild  have  applied  tlie  necessary  porticm  of  income  in  seciuing 
t<>  hia  fa.iiiLl}'^  the  aocixil  and  domestic  advantages  of  wliich  ihey  are  said  to  have 
been  deprived  by  liia  death  ;  still  more^  whether  he  would  have  laid  by  any 
and  what  portion  of  liia  income  to  make  provision  for  them  at  his  deatli.  But 
as  it  has  been  established  by  the  cases  decided  upon  the  statute,  that  if  tiiero 
be  a  reasonable  expectation  of  pecuniary  advantage,  the  extinction  of  such 
expectation  by  negligence  occasioning  the  death  of  the  party  from  whom  it  arose, 
will  suatain  the  action,  it  is  for  a  jury  to  say  under  all  tlie  circumatanoes,  and 
takin^f  into  account  all  the  uncertainties  and  contingeiiciesof  the  particular  case, 
whetlier  there  was  such  a  reasonable  and  well-founded  expectation  of  pecuniary 
benefit  as  can  be  estimated  in  money,  and  sci  become  the  suliject  of  damages  iii 
such  an  action.'* 


Ftwieml 

L<i«4  of  iinperiar 

I'm  V.  a*  N. 


letlucUni 


It  hatl  been  expressly  provided  by  the  special  act  of  the  Railway  inRurance 
Passengers'  Assurance  Company  that  no  money  paid  by  that  company 
shall  prejudice  aoy  right  of  action,  either  at  common  law  or  under 
Lord  Campbell's  Act  or  any  other  statute,  for  the  injurj'  in  respect  of 
which  the  money  is  paid.  It  is  clear  that  in  an  action  for  injuries 
caused  by  defendants*  negligence,  a  sum  received  by  the  plaintiflf  on 
an  accidental  insurance  policy  cannot  be  taken  into  account  in 
reduction  of  damages  (.?/) ;  and  the  same  principle  is  applicable  to 
actions  under  Lord  Campbells  Act. 

In  a  case  where  the  deceased  had  covenanted  to  pay  his  mother  caieuution  ot 
an  annuity  during  their  joint  lives,  Kelly,  C,B,,  admitted  the  evidence 


{s)  SyktJi  V.  North  3u^fjtm  i?.  Co.,  44 
I^  J..  C.  P.  Ifll;  32  L.  T.  199. 

{t)  IlarrisfjH  V.  Zondmt  and  Narfh 
IVesUm  M,  Co,  iC.kJL  640. 

(w)  DaUQii  V.  S,  E.  R.  Co,,  27  L.  J., 
C.  Pt  227*  Nor  would  such  exp«asea  he 
rocoverable  m  au  action  for  damii^e  to 
the  estate,  inaiimuch  ah  they  most  fait 
njton  every  efttnte  sooner  or  later. 


(j-)  Pym  V.  O.  iV.  M,  Co,,  31  L.  J., 
Q.  n,  24tf ;  2  B.  4  S,  759  j  82  U  J..  Q.  B. 
377;  4  n.  k,  S.  896.  In  tkU  cuie  tbe  jutj 
gave  13tOoO/.,  but  ttie  Coort  redtioed  ^tm 
amount  to  9.000^. 

it/}  Bradhum  v.  0.  W.  K  Co.,  L.  a, 
10  Ex,  1 ;  44  L.  J.»  Ex.  9 ;  31  L.  T.  464  j 
23  W.  R.  48. 
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9.  LordCnmp- 
UWs  Act 


AcUonby 
executor  for 
damages  to 
estate. 

Bradihawy, 
LoLweaMkiv  and 
YorktkWt  R.  Co, 


Damage  to 
estate. 


DoaUeaetionby 
ezecntor. 

r.G,N 


ST!* 


Appointment  of 
Rrbltrator  by 
Boant  uf  Trade 


of  an  accountant,  who  proved,  by  reference  to  the  "  Carlisle  tables," 
the  avei*age  and  probable  duration  of  the  two  lives,  and  the  Ex- 
chequer Chamber  on  a  bill  of  exceptions  upheld  the  ruling  (z), 

A  nice  question  has  arisen  as  to  the  right  of  the  executor  to 
sue  for  damages  to  the  estate  of  the  deceased.  In  Bradshaw  v. 
Laiicashire  and  Yorkdiire  R.  Co,  (a),  Grove  and  Denman,  JJ.,  held, 
that  where  a  passenger  on  a  railway  was  injured,  and  after  an 
interval  died  in  consequence,  his  executrix  might  recover  in  an  action 
for  breach  of  contract  against  the  defendants  the  damage  to  his  per- 
sonal estate  arising  in  his  lifetime  from  medical  expenses  and  loss 
occasioned  by  his  inability  to  attend  to  business ;  and  the  decision  of 
the  Exchequer  Chamber  in  Potter  v.  Metropolitan  R.  Co.  (6),  that  a 
widow  was  entitled  to  recover  damages  to  her  husband's  estate  caused 
by  medical  attendance  on  herself,  necessitated  by  an  accident  in 
which  both  husband  and  wife  were  injured,  is  apparently  to  the  same 
effect  In  Leggott  v.  Great  Northern  ^R,  Co,  (c),  however,  Mellor 
and  Quain,  JJ.,  questioned  the  principle  of  Bradshaw  v.  Lancashire^ 
and  Yorkshire  R.  Co,  But  that  principle  has  been  since  approved  (d), 
and  is  borne  out  by  more  than  one  dictum  of  an  earlier  date  (e).  As 
was  said  by  Grove,  J.,  in  Bradahaw'a  case,  it  is  hard  to  see  "  why 
the  damage  to  the  estate,  that  would  be  clearly  recoverable  if  the 
injured  party  lived,  should  be  the  less  recoverable  because  of  his 
death." 

Assuming  that  the  action  lies,  it  is  not  barred  by  satisfaction 
recovered  in  an  action  by  the  executor  under  Lord  Campbell's  Act, 
nor  does  any  estoppel  arise  of  which  either  party  can  take  advantage, 
as  the  plaintiff  sues  in  a  different  capacity.  Therefore,  where  in  an 
action  by  au  adrniDistratrix  under  Lord  Campbell's  Act,  the  defen- 
dants had  pleaded  not  guilty  and  that  the  deceased  was  not  a 
passenger,  which  issues  were  found  against  them  by  the  jury,  the 
defendants  were  allowed  to  set  up  the  same  defences  to  an  action  by 
the  atlministratrix  for  damage  to  the  estate  of  the  deceased  (/). 

By  sect.  25  of  the  Regulation  of  Railways  Act  (31  &  32  Vict, 
c.  119),  the  Board  of  Trade  may,  upon  the  joint  application  of  the 
company  and  the  representatives  of  the  party  killed,  appoint  an 
arbitrator  to  determine  the  compensation  (if  any)  to  be  paid. 


(z)  Rowley  v.  L.  dr  N.  W.  R,  Co.,  L.  R.. 
8  Kx.  221  :  42  L.  J.,  Ex.  153;  29  L.  T. 
180;  21  W.  R.  869. 

(a)  L.  R.,  10  C.  P.  180;  ii  L.  J.,  C.  P. 
148;  81  L.  T.  847. 

(6)  82  L.  T.  86. 

{c)  L.  R.,  1  Q.  B.  Div.  599 ;  45  L.  J., 
Q.  li.  657 ;  85  L.  T.  334. 

(th  In  Pulling  v.  Great  Easkm  R.  Co., 
L.  »:..  9  Q.  B.D.  110,  ante,  in  which  it 
w'lui  lield  that  iiu  administratrix  could  not 


recover  in  action  of  tort  brought  by  the 
intestate  in  his  lifetime. 

(c)  Knights  v.  Quarks,  2  B.  &  B.  102  ; 
4  Moore,  532,  per  Richardson,  J. ;  Alton 
V.  Midland  R.  Co.,  34  L.  J.,  C.  P.  292  ; 
12  L.  T.  708,  per  Willes,  J.;  WilliaiM  on 
Executors,  7th  ed.  p.  798. 

(/)  LeggiM  v.  O.  N,  R.  Co.,  ubi  supra  ; 
Barncti  v.  Lucas,  Ir.  R.,  6  C.  L.  140.  But 
see  R.  S.  C.  1888,  Order  XVIII,  "Joinder 
of  Causes  of  Action. " 
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Lord  Campbell's  Act  (sect  6)  does  not  apply  to  Scotland,  for  the 
very  sufficient  reason  that  by  the  common  law  of  that  country  the  wife 
or  chiidreu  of  a  person  killed  by  negligeDce,  and  las  parents,  if  the 
deceased  supported  them  (but  not  his  brothers  or  sisters),  may  by 
action  obtain  "  assythtnent/*  Le.  compensation,  from  the  person  guilty 
of  the  negligence. 


"  Asflythineitt 
in  ScQtlaiid. 


10.  Of  Time  Tables  and  Unpunctuality. 

Railway  companies  are  under  no  obligation  to  issue  time  t^ibles. 
And  it  has  been  expressly  held,  that  the  mere  granting  of  a  ticket 
imposes  on  a  railway  company  no  duty  to  have  a  train  ready  to  start 
at  a  definite  time  {g).  But  in  the  exercise  of  their  business  as 
carriers,  it  has  long  been  the  uuivei-sal  practice  of  the  companies  to 
issue  and  publish  time  tables  applicable  to  their  passenger  trains, 
and  also  for  the  purposes  of  through  traffic  to  publish  the  time  tables 
of  other  companies.  The  issue  of  such  time  tables  amounts  to  an 
express  contract  with  the  public.  Where  no  time  tables  are  issued, 
the  companies  as  carriers  are  under  the  implied  common  law  obliga- 
tion to  deliver  in  a  reasonable  time,* 

The  cases  upon  this  subject  are  few,  but  important.  The  two 
leading  ones  are  Denton  v.  Great  Northern  it*  Co.  (k),  in  which  it 
was  held,  that  the  publication  of  time  tables  amounts  to  a  contract 
by  the  publishing  company  that  not  only  tbeir  own  trains  but  the 
trains  of  other  companies  will  mn  in  conformity  therewith  ;  and 
Le  Blanche  v.  London  and  Noiik  W^^teni  R.  Co.  (V)>  in  which  it 
was  held  by  the  Court  of  Appeal  that  the  usual  positive  promise  of  a 
time  bill  "  to  pay  every  attention  to  ensure  punctuality  '*  o%"errides 
the  usual  negative  words  declining  responsibility  for  delay  ;  but  that 
if  the  promise  be  broken,  tlie  company  is  not  therefore  liable  for 
the  costs  of  a  special  train  taken  by  the  passenger.  In  Denton  v, 
(rreat  Nortliem  R,  Co,,  the  March  time  tables  of  the  defenditnts 
showed  a  train  on  their  own  line  from  London  to  Askeme,  and  a  cor- 
responding train  on  the  North  Eastern  line  from  Askerne  to  Hull 
This  corresponding  train  had  been  discontioued  to  the  knowledge  i»f 
the  defendants  on  and  after  the  1st  March.  On  the  25th  March 
the  plaintiti'  applied  for  a  ticket  from  London  to  Hull  by  the  sup* 
posed  tlu'ough  train,  but  the  booking  elurk  refused  one,  telling  him 


10,  0/  Timi^ 
Tfititu^  and  LV 


Mere  gmnting  of 
ticket  Impos*-* 
no  doty  to  BUlt 
a  train  st « 
deOiilte  limit. 


*SiOp,  MOiatite 


Dtnkm  v.  Grmi 

rubllrmHon  of 
time  ti»hJ<.'« 
ail  ion  mN  frt 
c'ltilnitiU  tliAt 
(mitiN  will  nm 


{g)  Hurst  T.  O.  n\  H.  Co.,  3i  L.  J., 
C,  P.  264;  l&C.  B..  K.  S.  310. 

(A|  5  E.  k  B.  B60;  25  L.  J.,  Q.  B.  129. 

(Q  L.  R.,  1  C,  P.  Div.  286  ;  45  k  J., 
0.  P.  621 ;  84  L.  T.  667,  revcmjig  in  jiart 


the  dodsioB  of  th?  Common  Pleas  DiviHion, 
which  had  affirmed  that  of  n  county  court 
judge.  S])ecial  leave  to  appeal  was  given 
unaer  sect.  45  of  the  Judicature  Act^  1^73* 
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10.  (tf  rtflw- 

ToMen,  and  U%- 
punetualitjf. 


Le  Blanche  v.  L, 
dN.W.R,  Co. 

Meaning  of  con- 
tract as  to 
"  enaurinK 
panctaalit>'." 

Evidence  of 
reach. 

Damages. 


that  the  North  Eastern  train  had  ceased  running.  The  plaintiff 
then  took  a  ticket  by  the  defendent's  line  from  London  to  Milford 
Junction,  where  he  had  to  stay  the  night,  and  afterwards  sued  in  the 
County  Court  for  damages  15/.  10^.,  caused  by  his  '^  having  missed 
an  appointment  at  Hull."  The  action  was  removed  by  certiorari, 
and  the  Court  of  Queen's  Bench  gave  judgment  for  the  plaintiff. 
Lord  Campbell  observed,  after  pointing  out  the  great  importance  of 
the  case : — 

"  I  think  there  was  a  binding  contract,  and  that  the  case  is  the  same  as  if  the 
company  should  publish  in  express  terms  that  if  customers  would  come  to  a 
particular  station  at  a  particular  hour,  a  train  would  be  passing  at  that  hour  or 
near  the  hour,  and  that  any  person  who  tendered  his  fare  should  have  a  ticket 
and  be  carried  from  that  station  to  some  other  given  station.  We  have  here 
both  a  promise  and  a  good  consideration,  and  that  in  law  constitutes  a  contract. 
Does  not  the  time  table  amount  to  such  a  contract  as  that  ?  Anyone  reading  it 
would  understand  tliat  the  company  undertook  that,  at  the  particular  time^ 
there  will  be  a  train  passing  from  Peterborough  to  Hull,  and  that  any  person 
paying  his  fare  will  be  carried  between  those  places.  There  is  clearly  a  pre- 
judice to  a  person  coming  to  be  carried  as  a  passenger.  He  makes  all  his 
arrangements  with  a  view  to  the  promise  in  the  time  table  being  performed. 
The  undertaking  by  the  company  seems  to  me  clearly  indicated  by  that  which  is 
found  on  the  face  of  the  time  table.  It  is  exactly  within  the  principle  of  the 
cases  referred  to,  where  a  reward  was  offered  to  any  person  who  will  give  such 
information  as  shall  lead  to  the  conviction  of  an  offender.  That  is  a  promise 
made  to  the  public  generally,  and  is  the  same  as  if  the  parties  were  present.  It 
is  a  conditional  promise,  and  when  the  condition  has  been  performed  it  becomes 
absolute.  There  is,  therefore,  no  ground  for  saying  that  there  was  no  contract 
in  this  case,  and  there  is  less  ground  for  saying  that  there  was  any  excuse  for 
not  performing  it.  It  can  make  no  difference  that  the  whole  of  the  line  is  not 
the  property  of  the  defendants  ;  it  is  enough  that  the  time  table  says  that  the 
train  will  nm  the  whole  way." 

In  Le  Blanclie  v.  L.  c&  N.  W,  R,  Co,  (k),  the  plaintiff  was  a  pas- 
senger from  Liverpool  to  Scarborough,  via  Manchester,  Leeds  and 
York.  From  Manchester  to  Leeds  the  train  mn  over  another  com- 
pany's line.  From  Leeds  to  Scarborough  the  journey  was  over  the 
lines  of  and  by  the  trains  of  other  companies.  The  ticket  had 
indorsed  upon  it  the  words,  "  Issued  by  the  London  and  North- 
Westem  Railway  Company,  subject  to  the  company's  regulations,  and 
to  the  conditions  of  the  time  tables  of  the  respective  companies  over 
whose  lines  this  ticket  is  available."  The  conditions  referred  to  were, 
amongst  others,  these  : — 

"  Time  Bills.  The  published  train  bills  of  this  company  are  only  intended  to 
fix  the  time  at  which  passengers  may  be  certain  to  obtain  their  tickets  for  any 
journey  from  the  various  stations,  it  being  understood  that  the  trains  shall  not 
start  before  the  appointed  time.     Every  attention  will  be  paid  to  ensure  punc- 


{k)  L.  R.,  1  C.  P.  Div.  286. 
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tuality  as  far  aa  it  is  practicable  ;  but  the  directors  give  notice  that  tlie  oompany 
do  nt>t  undertake  that  the  trainii  shsdl  start  or  arrive  at  tlio  time  specified  in  the 
billsj  nor  will  they  be  accuiiniabk'  for  any  luss,  inconvenience  or  injury  which 
amy  arise  fnnu  delays  or  dt?tention.  The  right  to  81*^1  the  trains  at  any  station 
on  thu  liJie,  though  not  marked  iis  a  stopping  station^  is  reserved,  The  gnmtr 
ing  of  1  iukubs  to  paasei^era  (u  places  off  the  company'i*  line  is  an  arrangement 
maide  for  the  convenience  of  the  public,  but  the  company  do  not  hold  themselves 
responsible  for  any  delay,  detention  or  other  loss  or  injury  whatsoever  ariaing  off 
their  lines  or  from  the  acta  or  defaults  of  other  parties  (/),  nor  for  the  correct- 
ness of  the  times  over  the  lines  of  other  companies,  nor  for  the  arrival  of  this 
company's  own  trains  in  time  for  the  nominally  corresponding  train  of  any  other 
oompany  or  party  (wi-)." 

The  time  tables  showed  the  following  times : — 

Leave  Liverpool 2.0  p.m. 

Arrive  Leedfi 5.0 

Leave  Leeds 5.20 

Arrive  York (15 

Arrive  Scarborough         .         .         ,  .7.30 

The  traio  was  twenty-seven  minutes  late  at  Leeds,  and  the  5.20  p.m. 
Having  gone,  the  plaintiff  left  Leeds  at  5.55  p.m.  and  reached  York 
at  7.0  p.m.,  by  a  train  which  did  not  go  beyond  York.  There  was  a 
train  from  York  to  Scarborough  at  8  p.m.,  timed  to  arrive  at  Scar- 
borough at  10.0  p.m.  But  the  plaintiff,  although  he  had  no  special 
bustnes8  at  Scarborough,  took  a  special  train  from  York  to  Scar- 
Ixtrough,  and  arrived  at  Scai'borough  between  8.30  and  9.0  p.m. 
The  twenty-seven  minutes  delay  of  the  defendants  was  made  up  of 
certain  unexplained  delays  at  two  .stations,  and  would  have  resulted 
in  an  altimate  delay  to  the  plaintiff  of  two  hours  and  a  half,  whicli 
was  reduced  by  the  action  of  the  plaintiff  to  one  hour  and  a  quarter. 
The  Common  Pleag  Division  (Brett,  Denman  and  Lindley,  JJ.)  was 
unanimously  of  opinion  that  (1)  the  contract  of  the  defendants  was  a 
positive  one  to  make  every  reasonable  effort  to  ensure  punctuality  ; 
(2)  there  wan  evidence  of  the  contract  having  been  broken  ;  and  (3) 
that  there  was  evidence  on  which  "  the  County  Court  judge  might 
not  unreasonably  find  that  the  plaintiff  was  not  reasonably  called 
upon  to  wait  at  York  for  the  late  train,  and  therefore  that  the  County 
Court  judge  was  justified  in  law  in  holding  tliat  the  plaintiff  might 
charge  the  defendants  witli  the  cost  of  the  .special  train."  The  Court 
of  Appeal  affirmed  the  judgment,  (1)  that  the  contract  was  positive, 
and  (2)  that  it  had  been  broken ;  but  (3)  held  that  the  plaintiff  was 
not  entitled  to  take  a  special  train  (n). 

{I)  In  Thmnp»m  v,  Midlai^d  R,  Co.,  34  form  very  generally  adopted  by  railway 

L.  T.  34,  the  phuntiir,  who  had  taken  a  compantes. 

toiiriat  ticket  '*  if  abject/'  ^Ci  waa  held  to  (n)  A  new  trial  waa  ordur^  utdesia  tlio 

be  bound  by  similar  word*  to  those  in  a  pkintifT  would  couBpnt  to  a  re^luotioii  of 

monthly  time-table.  the  daiuHgesto  l5.   The  plaintiff  consented 

[m)  These  conditions  follow  a  common  to  this  course. 
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In  giving  judgment,  James,  LJ.,  observed  : — 

"  The  company  are  not  entitled  to  strike  out  from  the  contract  the 
'  But  every  attention  wiU  be  given  to  ensure  punctuality  so  far  as  it  is  pniflti- 
cable,'  and  to  treat  this  as  a  mere  vague  assurance  having  no  legal  opermtioii, 
involving  no  legal  responsibility,  but  only  a  responsibility  to  public  opinion  to 
be  enforced  by  letters  to  the  *  Times  *  or  a  local  journal  I  agree,  howeTer, 
that  it  is  to  be  read  in  connection  with  the  very  clear  stipulations  that  the  com- 
pany are  not  to  be  accountable  for  any  loss,  inconvenience  or  injury  whioh 
may  arise  from  delays  or  detention.  It  appears  to  me  that  the  whole  aentence 
is  capable  of  a  reasonable  and  consistent  legal  operation.  The  contract  is  to  be 
read  as  if  it  were  a  contract  made  with  regard  to  that  particular  train  on  that 
particular  day,  just  as  if  somebody  else  not  the  company  had  made  for  that  day 
arrangements  enabling  them  to  take  passengers  from  Liverpool  to  Scarborou^ 
The  company  might  reasonably  stipulate  that  it  would  not  be  answerable  for 
any  delay  occasioned  by  anything  on  the  line,  any  block  at  a  station,  any  break- 
down of  any  other  train  or  any  of  the  innumerable  accidents  which  do  occur 
and  must  occur  constantly  on  every  line  of  traffic.  But,  at  the  same  time,  it 
might  well  promise  and  undertake  that  so  far  as  regarded  that  particular  train 
or  that  particular  journey  every  attention  would  be  given  to  ensure  punctuality. 

''If  we  consider  the  immense  extent  and  complication  of  a  modem  railway 
system  and  network  in  England,  it  would  be  most  unreasonable  to  put  a  con- 
struction on  such  a  document  as  the  one  before  us,  which  would  enable  any 
passenger  delayed  anywhere  to  put  the  whole  tri&ffic  arrangements,  and  the 
conduct  of  the  whole  railway  staff,  on  its  trial  before  a  judge  or  jury.  It  ii 
quite  possible,  and  not  improbable,  that  the  negligence  or  blunder  of  offidals  in 
London  or  at  Carlisle,  of  the  guard  of  a  goods  train,  a  pointsman  or  signalman, 
might  derange  the  traffic  so  as  to  cause  a  block  or  delay  on  a  branch  line 
hundreds  of  miles  away.  And  to  my  mind  it  is  not  to  be  endured  that  for  such 
a  negligence  as  that  the  company  is  to  be  liable  to  every  passenger  everyirhexe 
delayed  by  it. 

''  Again,  it  api)€ar8  to  me  that  the  company  must  be  at  liberty  to  accept  any 
traffic  brought  to  it,  a  special  train  for  the  Queen  or  a  royal  visitor,  to  accept  an 
army  of  volunteers  or  excursionists,  although  it  thereby  disabled  itself  later  in 
the  day  from  keeping  the  times  mentioned  in  its  time  tables.  But  if  we  read 
the  contract  reddendo  singula  siugnlU  as  applicable  and  limited  to  each  particular 
train  for  each  particular  journey,  then  we  can  reasonably  construe  the  statement 
in  the  conditions  as  a  promise  that  the  persons  having  the  control  and  manage- 
ment of  that  train  for  that  journey  will  pay  every  reasonable  attention,  as  far  as 
it  is  practicable  for  them,  to  ensure  punctuality,  viz.,  that  they  will  not  be 
guilty  of  wilful  delay  or  reckless  loitering.  I  am  of  opinion  that  there  was  some 
evidence  before  the  County  Court  judge  to  justify  a  conclusion  that  there  was 
such  wilful  delay.  In  the  time  tables  a  margin  of  fifteen  minutes  was  allowed 
at  Manchester.  Now,  according  to  the  regulations,  every  person  minded  and 
entitled  to  go  on  from  Manchester  by  that  train  ought  to  have  been  with  his 
luggage  on  the  platform  ready  to  start  at  3.20  ;  and  it  does  appear  to  me,  as  it 
did  to  the  County  Court  judge,  that  if  proper  attention  had  been  then  and  there 
paid  to  ensure  punctuality,  the  passengers  getting  out  at  Manchester  would  have 
been  immediately  got  out  and  the  passengers  getting  in  would  have  been  got  in 
without  a  minute *8  delay,  and  if  this  had  been  done  the  further  delays  between 
Manchester  and  Leeds  would  in  all  probability  have  been  avoided  ;  for  we  all 
know  that  the  want  of  punctuality  of  a  train  in  the  early  part  of  its  journey  is 
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almofit  invariably  followed  by  disarraugements  and  further  delays  m  the  fiirtlier 
prosecution  of  ita  journey.  But  I  am  not  satisfied  that  in  dealmg  with  tlmt 
question  of  fact, — via*,  whether  there  was  a  breach  of  the  contract^- — the  Coimty 
Court  judge  rightly  construed  the  contract,  or  rightly  apprehended  wJiat  woiuld 
be  a  breach  of  it.  I  am  not  siitistied  tliat  he  put  thu  question  to  hiinaelf  la  this 
way  :  Were  the  perwjna  having  the  control  and  maimgenieut  and  conduct  of  the 
train  on  that  day  guilty  of  wilful  delay  or  reckless  loitering  ? 

"  With  respect  to  the  remaining  queatiou, — whether  tiic  plain titl'  was  entitled 
to  take  the  special  tmin, — I  certainly  should  not  myself  have  arrived  at  the 
sjime  conclusion  as  the  County  Court  Judge.  I  agree  that  the  general  rule  is, 
that  a  person  with  whom  a  contract  has  been  broke u  has  a  right  to  fidlil  that 
contract  for  himself  as  nearly  as  may  be^  but  he  must  uyt  do  this  unreasonably 
or  oppressively  as  regiu^ds  tlie  other  i>ai'ty,  or  extravagantly.  1  sliould  myself 
have  held  it  most  unreasonable  and  oppressive  for  the  plaintLflf  to  have  taken  a 
sxjccial  train  merely  to  get  in  an  hour  earlier  at  the  terminus  of  his  journey  on 
the  seaaide.  And  T  tliink  it  must  be  taken  that  Uie  County  Court  judge  did 
consider  the  dictum  of  Mr.  Barnn  Alderson  as  establishing  it  as  a  rule  of  law, 
tliat  the  plain titi"  was,  and  that  every  other  passenger  for  8cai"borough  by  that 
train  would  liave  been,  entitled  to  save  himself  the  discomfort  and  ennui  of  on 
hour^s  detention  at  York  by  taking  a  special  train  for  Seiurborough/^ 


Dsmsgts 


Mellish,  LJ,,  concurred,  observing,  as  to  the  constnictioa  of  the 
time  bill,  that  the  language  of  the  conditions  was  the  language  of 
the  company,  and  that  they  were  seeking  to  put  a  constructiou  on 
the  conditions,  the  effect  of  which  would  be  to  free  them  from  a 
liability  which  the  law  unquestionably,  in  the  absence  of  an  express 
agreement  to  the  contrary,  imposed  on  them,  namely,  a  liability  to 
be  answerable  for  the  negligence  of  their  servants;  and  as  to  the 
breach  of  conti*act,  that  the  fact  of  the  train  being  a  quarter  of  an 
hour  late  at  Manchester  made  it  necessary  for  the  defendants  to  give 
some  explanation  of  the  cause  of  the  delay.  As  to  the  damages,  the 
learned  judge  observed  ;  — 

*'  I  agree  that,  as  a  general  rule,  what  is  said  by  Alderaon,  B,,  in  Hamlin  v. 
Oreat  Xorfhern  E.  Co.  (o),  is  correct,  namely  :  *  The  principle  is  that,  if  tlie 
party  does  not  perform  his  conti'act,  the  other  may  do  so  for  him  as  near  as  may 
be,  and  charge  him  for  the  expense  incurred  in  so  doing.'  I  agree  also  with 
what  is  said  by  the  judges  of  the  Common  Pleas  Division,  that  this  rule  is  not 
an  absolute  une^  applicable  to  all  cases,  and  that  the  question  miui  always  be 
whether  what  was  d<>ne  was  a  reasonable  thing  to  do,  having  regard  to  all  the 
circumstances.  This,  ]ii>wever,  lb  a  very  vague  rule,  and  it  is  desirable  to  con- 
aider  whether  any  moi*e  definite  inile  can  be  laid  down.  Now,  one  mode  of 
determining  what,  under  the  circumstances,  was  reasonable,  is  to  consider 
whether  the  expenditure  was  one  which  aiiy  person  in  the  position  of  the  plaintii' 
would  have  been  likely  to  incur  if  he  luid  missed  the  train  through  his  own 
fault,  and  not  through  the  fault  of  the  railway  company*  The  rule,  that  what 
is  reasonable  under  particular  ciicimistances  may  be  discovered  by  considering 
what  a  prudent  person  uniniiu'ed  would    do    under  the  same  circumstances, 


McoHnre  of 
clKiiukgeft, 


io)  1  H.  &  N.  iOi  ;  2d  Lw  J.,  Ex.  20  At  p.  t^* 
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TMeH^wTu      ^  applicable  to  many  cases  besides  those  which  arise  under  policies  of  marine 

puneitiaiuv.      iDsorance. 
BzpenMofspe-        '*^  think  that  any  expenditure  which,  according  to  the  ordinary  habits  of 
clal  train.  society,  a  person  who  is  delayed  in  his  journey  would  naturally  incur  at  his  own 

cost,  if  he  had  no  company  to  look  to,  he  ought  to  be  allowed  to  incur  at  the 
cost  of  the  company,  if  he  has  been  delayed  through  a  breach  of  contract  on 
the  part  of  the  company  ;  but  that  it  is  unreasonable  to  allow  a  passenger  to 
put  the  company  to  an  expense  to  which  he  could  not  think  of  putting  himself, 
if  he  had  no  company  to  look  to.  The  question  then,  in  my  opinion,  which  the 
County  Court  judge  ought  to  have  considered  is,  whether,  according  to  the 
ordinary  habits  of  society,  a  gentleman  in  the  position  of  the  plaintiff,  who  was 
going  to  Scarborough  for  the  purpose  of  amusement,  and  who  missed  his  train 
at  York,  would  take  a  special  train  from  York  to  Scarborough  at  his  own  cost, 
in  order  that  he  might  arriye  at  Scarborough  an  hour  or  an  hour  and  a  half 
sooner  than  he  would  if  he  waited  at  York  for  the  next  ordinary  train.  This 
question  seems  to  me  to  admit  of  but  one  answer,  namely,  that  no  one  but  a 
very  exceptionally  extravagant  person  would  think  of  taking  a  special  train 
under  such  circumstances." 

With  r^ard  to  the  first  point  of  this  important  case,  it  is  to  be 
observed,  that  it  is  quite  legitimate  for  railway  companies  to  con- 
tract themselves  out  of  their  ordinary  liability  to  passengers  for  the 
negligence  of  their  servants.  This  much  seems  to  follow  from 
M'Cawley  v.  Fumesa  R.  Co.  (p).  Time  tables,  therefore,  containing 
no  such  positive  words  as  those  which  have  now  received  judicial 
construction  wiU,  if  brought  to  the  notice  of  the  passenger,  exempt 
the  companies  from  responsibility  for  delay,  and  the  only  question 
will  be,  whether  they  were  brought  to  the  notice  of  the  passenger  or 
not  (q).  As  to  the  second  point,  it  will  be  observed  that  the  prin- 
cipal delay — of  fifteen  minutes  at  Manchester,  on  the  company's  own 
line — was  unexplained,  and  it  was  chiefly  from  this  absence  of 
explanation  that  the  Court  decided  against  the  company.  It  is  plain 
that  exact  punctuality  is  frequently  impossible,  and  it  is  presumed 
that  credible  evidence  might  easily  have  been  forthcoming.  It  will 
be  a  question  of  fact,  whether  all  reasonable  efforts  to  ensure  punc- 
tuality have  been  made,  and  it  will  often  be  a  hard  task  to  decide 
between  conflicting  claims  of  public  safety  and  public  convenience. 
«i)cciai  train.  As  to  the  oxpenso  of  a  special  train,  the  question  of  measure  of 
damages  is  nominally  left  open  by  the  recent  judgment ;  but  it  would 
be  hard  to  lay  down  a  more  satisfactory  rule  than  that  of  Mellish,  L.  J.> 
above  set  forth.  It  is  quite  clear  that  a  company  are  not  bound  to 
forward  by  special  train  a  passenger  failing  to  catch  a  train  on  their 
own  line  by  reason  of  a  train  timed  to  meet  it  being  delayed  if  the 
delay  arose  from  no  fault  of  the  company  (?•). 

ip)  L.  K.  8  Q.  B.  57.     The  7th  section  (q)  As  to  this  point,  see  the  cases  cited 

of  the  Traffic  Act  of  1854,  \k  564,  ante,  at  p.  591,  ante. 

applies  only  to  goods,  including  passengers*  (r)  Fitzgcmkl  v.  Midland  R.  Co,,  34  L. 

luggage,  and  animals.  T.  771. 
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Persooal  inconvenience  may  bo  doubt  he  a  subject  of  damage.  In 
a  case  where  the  train  of  the  defendants  took  the  plaintiff,  with  bis 
wife  and  two  children,  in  another  direction  than  that  indicated  by 
their  time  tables,  it  was  held  that  tlie  plaintiff  might  keep  a  verdict 
for  8/.  in  respect  of  having  to  walk  five  miles  home  at  midDight,  but 
that  damages  awarded  in  respect  of  the  iUness  of  his  wife  arising 
from  the  walk  were  too  remote  (s). 

Where  the  plaintiff  travelled  by  excursion  train  from  Barnsley  to 
London,  ''  to  return  by  the  trains  advertised  for  that  puipose  on  any 
day  not  beyond  fourteen  days  after  date  "  thereof,  and  not  being  able 
to  Hnd  room  in  one  of  the  ordinary  trains  from  London  to  Barnsley, 
came  as  far  as  the  intermediate  station  of  Doncaater,  firom  which  no 
trains  ran  to  Barnsley,  he  recovered  his  posting  expenses  from 
Doiicaster  to  Bai'nsley  (t). 

It  seems  that  no  damages  can  be  recovered  in  respect  of  a  failure 
to  keep  business  engagements  (it).  But  a  person  having  a  busineas 
appointment  to  keep  might  take  a  special  train  to  enable  him  to  keep 
it,  and  charge  the  expense  upon  the  company,  if  he  would  take  a 
special  train  in  a  case  where  he  had  no  company  to  look  to  {x). 

Hotel  expenses  would  in  ordinary  cases  be  recoverable,  so  long  as 
the  incurring  them  was  the  natural  consequence  of  the  company's 
negligent  delay.  But  where  the  plaintiff  spent  three  days  at  an 
hotel  waiting  for  a  parcel  delayed  by  the  company's  negligence,  it 
was  held  that  he  was  not  entitled  to  recover  hotel  expenses  (p). 

A  Select  Committee  in  1858  recommended  that  passengers  should 
be  enabled  to  recover  from  the  companies  summary  penalties  for 
unpimctuality.  With  reference  to  this  proposal,  the  Royal  Commis- 
sion of  1867  observed  : — 


Ptrrmiuilt  fncon* 
vetilencci« 


Posting 
expciijica. 


Failure  lu  keqi 


Hotel  nxp 


Hug^esUotiB  a 
to  JiUiniuAry 
]»enAltlefl  for 
uti[jiitictUfLUl 


*'  If  li  railway  cciinpaiiy  be  bound  under  a  penalty  always  to  k&ep  time,  it  must 
provi/le  in  its  timu  l>ills  f<.ir  a  corlitin  amuiuit  of  overtime  to  guard  against 
©xoeptional  caaea  ;  and  it  would  tlma  materially  reduce  the  speed  which  it  now 
endeayoura  to  give,  so  long  as  the  paaaenger  ia  content  to  bear  the  contingency 
of  delay.  If,  however,  great  eac^ietlttion  were  required  of  the  compaoieBi  the 
efiorta  of  the  officers  of  the  companies  to  maintain  punctuality  in  exceptional 
cases  would  enhance  the  ri^ik  of  railway  trjivelling  ;  and  it  would  require  a  pro- 
tection  like  that  on  the  French  lines  by  the  regulations  as  to  booking,  with  or 
without  luggage,  ntid  placing  the  psiaaengers  under  control  for  a  certain  time 
before  departure.  If  the  same  speed  as  is  now  shown  on  time  tables  were  to  bo 
guaranteed,  the  companies  woidd  be  obliged  to  provide  means  for  running  a 


(»)  Hohh9  ^,  L,  d:  S,  W,  R,  Co.,  L  R., 
10  Q.  B.  Ill ;  44  L.  J.,  Q.  B.  4P. 

{i)  Baircrxfft  v.  0.  N,  R,  C<».,  21  I*,  J„ 
Q.  B.  178;  IdJur*  19«. 

(m)  Hamlin  v.  Q.  N,  R.  Co.,  20  L.  J., 
Ex.  20. 

{^}  Lc  JJlafbchc  V,  L.  *t  N.  W.  R.  Co,, 


[>er  Meihfih,  L*  J«,  tibi  supra.    And  see 
RwXttiatter  v.  O.  £,  R.  Co.,  28  L.  T.  471 
l^r  MurtiD,  B, 

(i/)  Wmiger  v.  O.  IK.  R,  Co.,  U  R.,  2 
C,  P.  318*  And  see  Hadlty  v.  Baseewktk, 
&  Ex.  341,  p.  5&0,  ante. 
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tmL^^Hau      ™^^  greater  speed  on  occasions.    Hence,  guaranteed  punctuality  means  either 
jntucftfaZOy.      increased  expense  of  working,  which  must  be  paid  for  by  increased  fares,  or 


diminished  average  speed  in  the  trains." 


11.  Tkrtmgh 
TnJUandSm 
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11.  Of  Through  Traffic  arid  Sea  Traffic. 

The  contract  into  which  a  railway  company  enters  with  a  passenger 
on  giving  him  a  ticket  between  two  places  is  the  same  whether  the 
journey  be  entirely  over  their  own  line  or  partly  over  the  line  of 
another  company,  whether  the  passage  over  the  other  line  be  under 
an  agreement  to  share  profits  (z),  or  simply  under  running  powers  (a). 
And  the  law  is  the  same  with  respect  to  the  carriage  of  goods  (6). 

But  the  rule  is  not  of  universal  application  so  far  as  passengers  are 
concerned.  The  contract  with  the  passenger  is  only  that  all  persons 
connected  with  the  carrying  of  the  passenger,  and  the  means  and 
appliances  thereof,  shall  use  due  care,  and  does  not  extend  further. 
This  was  decided  by  the  Court  of  Exchequer  in  Wright  v.  Midland 
R,  Co.  (c).  Thei-e  the  plaintiff  contracted  with  the  defendants  to  be 
carried  from  Leeds  to  Sheffield  on  their  own  line.  The  London  and 
North  Western  R  Co.  had,  by  a  special  act,  running  powers  over  a 
portion  of  that  line  (with  which  a  junction  was  formed  about  four 
hundred  yards  from  the  defendants'  station  at  Leeds)  on  payment  of 
a  mileage  toll.  The  signals  at  the  point  of  junction  were  under  the 
control  of  the  defendants.  Owing  to  the  servants  of  the  London  and 
North  Western  Company  negligently  disobeying  these  signals,  a 
train  of  that  company  ran  into  the  train  by  which  the  defendants 
were  carrying  the  plaintiff,  and  injured  him.  The  Court  was  unani- 
mous against  the  plaintiff.  Bramwell,  B.,  after  pointing  out  that  the* 
act  which  did  the  damage  was  solely  that  of  the  London  and  North 
Western  R  Co.,  observes : — 

''  Why,  under  these  circumstances,  should  the  defendants  he  liahle  ?  If  this 
had  been  the  case  of  goods  they  would  have  been  liable,  because  they  are  then 
insurers ;  but  here  the  duty  of  the  defendants,  according  to  the  decided  cases,  is 
this  :  they  enter  into  a  contract  that  all  persons  connected  with  the  carrying, 
and  with  the  means  and  appliances  of  the  carrying,  with  the  carriages,  the  road, 
the  signalling,  and  otherwise  shall  use  care  and  diligence,  so  that  no  acci- 
dent shall  happen.  But  they  contract  no  farther.  If  they  were  to  contract 
that  everybody  should   use    care  and  diligence,  their  duty  would  extend  to 


(z)  0.  W.  R,  Co.  V.  Blake,  81  L.  J., 
Ex.  346,  Ex.  Ch. 

(a)  Thomas  v.  Khyinney  R.  Co.,  L.  K., 
6  Q.  B.  266,  Ex.  Ch.;  39  L.  J.,  Q.  B.  141. 

(ft)  M'uschamp  v.  Lancaster  <fc  Preston 


R.  Co.,  8  M.  &  W.  421  ;  Bri^l  d-  Exetrr 
R.  Co.  V.  CoUins,  29  L.  J.,  Ex.  61  ;  7  H. 
L.  C.  194. 
(c)  L.  R.,  8  Ex.  137  ;  42  L.  J.,  Ex.  89. 
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fitmngers.  But  it  is  conceded  that  tliey  have  no  »i»ch  duty  aa  that.  They  have 
no  contract  or  dnty  that  atrangora  to  the  railway  (if  one  may  use  such  an 
expression)  shall  do  nothing  wrong  either  by  wilfulneas  or  negligence,  but  it  i« 
said  that  they  have  a  sort  of  intermediate  obligation  which  is  more  than  that  all 
who  are  engaged  in  the  carrying  shall  lue  care  and  diiigenctf,  hut  \ea&  than  that 
all  mankind  shall  use  care  and  diligence,  and  not  be  gniity  of  wrong  ;  a  sort  of 
uhligation  that  all  persons  who  have  occasion  and  who  lawfully  may  use  the  line 
shall  nut  be  gniity  of  any  negligence  or  misconduct.  Where  is  the  authority 
f  (*r  that  proposition  t  In  reason  and  upon  principle  how  la  it  justified  at  all  ? 
It  is  said  to  be  a  very  convenient  thing  that  the  plaintiff  should  be  able  to  sue 
thoie  undertaking  to  can-y  him,  and  should  not  he  driven  to  inquire  who  it  waa 
that  injured  him,  and  bring  his  action  against  that  person.  But  that  is  really 
an  argument  that  it  is  very  convenient  to  be  unjust.  Why  there  should  be  aonie 
duty  extending  beyond  all  those  engaged  in  the  carrying,  and  yet  not  inchtding 
all  mankind,  I  cannot  see  either  in  reason  or  upon  principle. 

**Now  one  word  about  the  authorities.  The  first  case  quoted  waa  Chrmi 
Wtsten^  E.  0>.  v,  BhJce  (if).  That  decision  appears  to  me  to  have  proceeded 
upun  the  grounds  particularly  expressed  in  the  judgments  of  Cockhum,  C.  J., 
and  Crompton,  J.,  from  which  I  gather  that  the  Court  considered  that  the 
defendants  undertook  to  carry  the  plaintifl*  over  the  South  Wales  Railway,  and 
therefore  they  undertook  that  the  8outh  Wales  Railway  Comjmny^s  lines  should 
be  in  a  fit  condition  for  the  conveyance  of  the  plaintiff.  I  will  not  say  that  I 
see  nothing  unreasonable  in  that,  but  I  nee  ni>thing  so  uni-^easonable  in  it  as,  at 
all  events,  the  proposition  of  the  plaintiff  upon  the  present  occasion  would  be. 
This  seems  to  me  a  plausible  way  a{  putting  the  case  :  *  You  have  undertaken 
to  take  me  to  this  place  ;  I  care  not  by  what  means  you  do  it.  You  are  going 
to  take  me  by  a  certain  railway,  belonging  partly  to  yourselves  and  partly  to 
others.  On  your  own  railway  you  would  be  bound  to  take  due  and  reasonable 
care  that  it  shall  be  in  a  fit  and  proper  condition  to  convey  me,  ao  therefore  you 
ouglit  to  nndertake  that  the  other  railway  over  which  you  carry  me  shall  be, 
and  of  which  I  know  nothing  at  alL*  I  say  I  think  that  is  a  plausible  proposi- 
tion, and  I  will  not  cavil  at  it.  It  is  decided,  and  one  ought  not,  vvithnvit  one  is 
satisfied  that  the  opinion  expressed  is  wrong,  to  say  that  it  is  ao.  The  South 
Wales  Railway  was  not,  in  fact,  in  a  fit  condition  for  the  carriage  of  the  plaintiff 
because  somebody  who  was  the  servant  of  the  South  Wales  Railway  Company, 
hlkd  put  a  carriage  there  and  the  South  Wale«  Company *s  servants  had  left  it 
there.  Therefore^  if  the  servants  had  undertaken  that  the  whole  line  should  be 
in  a  fit  condition,  their  contract  had  not  been  performed.  Similar  reasoning 
will  apply  to  the  case  of  Thcmuis  v.  Rhymtuty  R.  Co.  {t)  ;  and  more  especially 
when  it  is  remembered  that  in  that  case  the  departure  of  the  defendants*  train 
from  the  Taff  Vale  station  depended  upon  certain  information  which  they  could 
get  there^  which  information  was  to  be  given  to  them  for  their  guidance,  and  for 
want  of  which  information  the  accident  happened.  Therefore  it  may  well  be 
said  that  there  was  neglect  in  certain  persons  whom  the  Rh^Tnney  Company 
employed,  to  give  them  notice  whether  their  train  should  go  on  or  not.  And 
although  the  case  was  not  one  of  master  and  servant,  it  may  well  be  that  the 
Tafi*  Vale  porter  and  the  station  officials  were  the  agents  of  the  Rhyniney  Com- 
pjuiy  in  such  a  sense  as  to  make  the  defendants  responsible  for  their  misdeeds. 
At  all  events,  if  these  persons  did  nothing,  which  was  the  case  when  they  did 
not  teU  the  defendants  they  ought  to  go  on,  the  defendants  were  in  this  situa- 

(<f)  7  H«  k  N.  987  ;  81  L.  J.,  Ex.  346.        (f)  L.  E.,  6  Q.  B.  266,  and  p.  620,  ante. 
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tion — that  nobody  had  done  that  which  ought  to  have  been  done  before  they 
started  on  their  forward  journey.  It  seems  to  me,  therefore,  that  those  two 
cases  prove  nothing  more  than  what  I  have  said,  namely,  that  if  in  the  carrying 
of  the  passenger,  including  therein  road,  engines,  carriages,  signalling  and  so  on, 
there  shall  be  any  negligence  from  which  damage  may  accrue  to  the  passenger, 
the  company  are  liable.  But  here  there  is  nothing  of  the  sort.  This  act  of  the 
North  Western  Company  is  not  negligence  which  related  to  the  plaintiff  being 
carried  at  all :  it  was  done  while  he  was  being  carried,  it  is  true,  but  it  had 
nothing  to  do  with  his  being  carried.  It  was  done  by  the  North  Western  Com- 
pany, for  their  own  purposes,  in  a  matter  not  connected  with  the  carrying  of  the 
plaintiff.  It  was  not  a  negligent  act  which  made  the  road  unsafe,  nor  the  car- 
riage or  engine  unsafe,  or  the  signals  wrong,  but  done  outside  of  the  carrying  (if 
I  may  use  the  expression),  and  which  caused  damage  to  the  plaintiff  while  he 
was  being  carried.  It  is  admitted,  that  if  the  London  and  North  Western  Com- 
pany had  been  trespassers,  this  action  would  not  be  maintainable  ;  but  it  is  said 
that,  because  they  had  a  right  to  be  there,  there  is  some  obligation  on  the  part  of 
the  defendants  with  relation  to  them  which  makes  the  defendants  liable.  Now  I 
think  there  is  such  an  obligation,  but  only  to  this  extent,  that  the  defendants 
are  bound  to  use  due  and  reasonable  care  that  the  London  and  North  Western 
Railway  shall  not  run  into  them,  and  shall  do  nothing  to  make  the  road  or  the 
defendants'  carriages  unsafe.  But  the  defendants  did  their  duty  in  this,  for 
they  signalled  to  the  London  and  North  Western  train  not  to  come  on  ;  and  I 
think  if  the  defendants'  engine  driver  could  have  seen  that  the  London  and 
North  Western  train  ¥ras  coming  on,  and  could  have  stopped  before  coming  into 
collision  with  it,  he  ought  to^ave  done  so.'* 


LUbimyof 
eompany  other 
than  that  fhmi 
whom  tiehet 
taken. 

Fmitke$  v.  Metro- 
rolitan  D(«trM 
It.  Co. 


"Foreign" 
truck. 


Identification  of 
carriage  in- 
spector with 
engine  driver. 

TheBemina, 


In  addition  to  the  liability  incurred  by  the  company  issuing  the 
ticket  for  a  through  journey,  there  is  a  liability  attaching  to  the  com- 
pany actually  carrying  a  passenger,  founded  on  tort  or  contract,  or  both. 
This  was  held  by  the  Court  of  Appeal  in  Foidl-es  v.  Metropolitan 
Dist'rict  R.  Co,  (/),  in  which  the  plaintiff  took  a  ticket  at  Richmond 
from  the  London  and  South  Western  Railway  Company,  and  was 
carried  to  Hammersmith  by  the  defendants  under  running  powera. 
In  this  case  the  whole  journey  appears  to  have  been  conducted  by 
the  defendants,  who  did  everything  but  make  the  contract  and  pro- 
vide the  station  of  departure.  The  principle  would  seem  to  be  the 
same  if  the  actually  contracting  company  had  actually  carried  for  a 
part  of  the  journey  however  long. 

A  i-ailway  company  has  been  held  not  to  be  liable  for  damage 
caused  by  a  foreign  truck  attached  to  one  of  its  own  trains  (g). 

Armstrong  v.  Lancashire  and  Yorkshire  R.  Co.  (A),  in  which  it  was 
held  that  the  carriage  inspector  of  the  London  and  North  Western 
Railway  Company,  travelling  on  the  defendants'  line  by  a  free  pass 
under  running  powers,  was  so  far  identified  with  an  engine-driver  of 


(/)  Foulkes  V.  MetrojwUtan  DUttrict  R. 
Co.,  L.  R.  6  C.  P.  D.  157,  C.  A.  aff.  L.  R., 
4  C.  P.  D.  267. 

{g)  Richardsm  v.  0.  E.  R.  Co.,  L.  R,  1 
C.  P.  Div.  342. 


(/*)  Armstrong  v.  lAtncashire  <fc  York- 
shire 11  Co.,  L.  R.,  10  Ex.  47  ;  following 
Thorogood  v.  Bnjan,  8  C.  B.  115,  with 
approval. 
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his  own  Hoe  that  he  would  not  recover  for  the  joint  negligence  of 
such  engine-driver  and  the  servants  of  the  defendants,  has  heen 
overnded  by  tlie  House  of  Lords  (J),  and  is  no  longer  law. 

The  common  condition  in  a  cattle  ticket,  that  a  drover  travelHntj  F»^p<wai^ 
free  shall  travel  at  his  own  ri.sk,  applies  to  the  whole  of  a  throutjh   H«»f ;:«*•«" i^tf^;; 

,      ^j  »•  V        V  ^  V  Q  *     wanh list  .'IK  well 

journey,  and  exempts  from  HabiHty  for  negligence  not  only  the  con-  comj'inv*'*''*^ 
tracting  but  the  forwarding  company.  This  was  held  in  Hall  v. 
North  Easterti  E.  f'n.  (/).  Tliere  a  drover  with  sheep  took  a  ticket 
from  tlie  North  British  Railway  Co.  from  Angerton  to  Newcastle. 
The  ticket  exonerated  the  company  "from  all  injury  or  loss  to  the 
drover,  however  occasioned,  on  the  journey  fur  which  it  was  issued  or 
used/*  but  made  no  mention  of  any  otlier  than  the  North  Britisli 
Railway  Co.,  with  whom  the  contract  was  made.  The  North  British 
line  goes  no  further  than  Moqieth,  from  which  place  the  drover  and 
the  sheep  were  carried  on  in  the  same  trucks  attached  to  a  train  of 
the  North  Eastern  Railway  Co.,  the  two  companies  having  traffic 
an'angements  of  a  chaiucter  which  did  not  appear,  Blackburn,  J,, 
observed  : — 

*'  The  two  questions  are — first,  how  far  tbe  t-erma  of  tliia  ticket  protect  the 
North  British  Compaiiy  ;  and  secondly,  whether  it  eniUHis  to  protect  the  Nc>rth 
Eastern  Company.  As  to  the  tirat  fjueation,  I  think  the  fcermii  of  the  ticket  did 
protect  the  North  British  Company  from  the  oonsequenceB  of  a  collision  with 
another  train  of  tliat  company  ;  that,  I  think,  was  one  of  the  risks  which  the 
plaintiff  took  upon  himself.  It  is  very  mnch  like  the  contract  aa  between  master 
and  servant,  in  which  the  servant  undertakes  all  the  onlinary  risks  of  the  aervice, 
including  risk  of  being  injured  by  the  negligence  of  other  seirimts  in  the  same 
employ.  On  the  second  question,  the  defendants,  the  North  Eastern  Railway, 
received  the  plaintilT  as  aub-cori tractors,  and  so  toi>k  him  on  to  Newcastle*  There 
was  no  negligence  connected  with  the  train  in  which  the  plaintiti'  was,  but  the 
collision  took  place  owing  to  the  negligence  of  the  defendants'  servants  m&naging 
the  other  train,  and  if  the  cfintx^twjt  had  been  with  the  North  Eastern  they  would 
have  been  clearly  protected.  Now  tliere  can  be  no  doubt  tliat  the  North  British 
Company  handed  over  the  plaintili"  as  a  passenger  to  be  carried  on  by  the  North 
Eastern  Company  to  Newcastle.  They  had  not  running  powers  over  the  line, 
but  they  handed  him  over  to  the  North  Eaatero  Company  under  what  are  called 
traffic  arrangements.  When  the  plaintiff  went  to  the  North  British  Company, 
and  took  a  ticket,  under  whicli  he  was  to  be  carried  from  Angerton  to  Newcastle, 
lie,  in  eflect,  agreed  that  the  North  British  Company  shuuld  secure  that  the 
North  Easteni  Company  should  carry  him  on  from  3Iorpeth  to  Newcastle  ;  and 
when  he  engaged  to  travel  at  his  owu  risk  he  engaged  with  the  North  British 
Compjuiy  that  they  should  agree  with  the  North  Eastern  Company  that  he 
should  be  carried  on  to  Newcastle  exactly  on  the  same  terms  aa  if  the  North 
British  line  extended  to  Newcastle,  It  is  clear  that  this  is  the  true  construction 
of  the  ticket  i  '  In  consideration  of  my  being  carried  the  whole  way  free  of 
charge,  I  agree  that  I  shall  he  travelling  the  w^hole  way  at  my  own  risk  ;  *   aad 


(0  The  Bfmim,  58  h,  T.  423,  affirming 
the  Court  of  Appeal,  12  i\  D.  50. 


(A)  L  R..10Q.  B,  437; 
184  ;  33  k  T*  80$, 


44  L.J.,  Q.  B. 
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it  aeems  to  me  that  the  plaintiff  did  authorize  the  North  British  Company  to  con- 
tract  for  him  with  the  North  Eastern  Company,  and  what  he  authorized  was  thai 
he  should  travel  at  his  own  risk.  Mr.  Hcrschell  put  his  argument  on  a 
rather  special  ground,  that  '  the  company '  is  the  term  used  throughout,  and 
that  this  must  be  confined  to  the  North  British  Company,  and  that  it  amounta 
to  saying  '  as  far  as  the  North  British  Company  is  concerned  I  am  traveUing  at 
my  own  risk.'  I  cannot  think  that  any  such  argument  can  be  sustained  from 
the  terms  used,  which  are  on  a  general  form  applicable  to  all  journeys.  In  fact, 
in  most  cases  where  a  passenger  takes  a  ticket  from  one  place  to  another,  he 
does  not  know  where  one  line  ends  and  another  line  begins.  I  think  it  must  be 
taken  that  the  plaintiff  intended  the  terms  on  which  he  travelled  to  be  oommimi- 
cated  to  the  North  Eastern  Company,  and  that  he  must  be  taken  to  haye 
assented  that  the  ticket  should  protect  the  North  Eastern  Company  just  as  much 
as  the  North  British,  and  that  the  tenns  of  this  ticket  extended  to  all  risks 
connected  with  the  journey  which  the  plaintiff  might  meet  with  as  a  passenger/* 

It  is  frequently  the  practice  of  companies  to  limit  their  liability 
by  special  contract  that  they  will  not  be  answerable  for  delay  or 
injury  arising  "oflF  their  own  lines."  Such  contracts  are  quite  legal, 
and  are  not  within  the  restriction  imposed  by  the  7th  section  of  the 
Railway  and  Canal  Traffic  Act,  1854  (/).  The  meaning  of  the  con- 
dition that  a  company  will  not  be  responsible  for  loss  arising  off  its 
own  lines,  when  applied  to  luggage,  is  not  merely  "off  the  lines  of 
railway,"  but  "  off  the  station  or  any  part  of  the  premises  which  may 
be  called  part  of  the  line ; "  and  to  bring  themselves  within  such  a 
condition  a  railway  company  must  show  that  the  luggage  when  lost 
was  out  of  their  custody.  This  is  the  effect  of  a  case  where  luggage 
was  removed  from  a  Midland  train  across  the  Birmingham  station 
in  the  direction  of  a  platform  from  which  a  North  Western  train  was 
to  start,  the  Birmingham  station  being  owned  by  t!ie  North  Western, 
but  the  Midland  Company,  who  had  contracted  to  carry  the  plaintiff 
from  Bath  to  Chester,  havinf]f  the  use  of  the  stations  and  the  service 
of  the  porters  under  a  working  agreement  (/>?). 

Another  kind  of  through  traffic  is  where  railway  companies,  either 
as  owners  of  steam-vessels  themselves  or  under  agreements  made 
with  the  owners,  contract  to  carry  passengers  or  goods  beyond  the 
seas  (71). 

We  have  already  seen  that  the  Carriers  Act  does  not  apply  to 
carriage  by  water  (0).  But  where  there  is  a  contract  to  carry  partly 
by  land  and   partly  by  water,  the   contract  is  divisible,  and  the 


(0  Zunz  V.  S.  E.  R.  Co,,  L.  R.,  4  Q.  B. 
639,  and  p.  568,  ante.  In  this  case  the 
company  was  held  protected  by  the  condi- 
tion, pnnted  on  a  ticket  from  London  to 
Paris,  in  respect  of  the  loss  of  a  port- 
manteau between  Calais  and  Paris.  See 
alio  Thompson  v.  Midland  R.  Co.,  34  L. 
T.  84. 

(m)  Kent  v.  Midland  R.  Co.,  L.  R.,  10 


Q.  B.  1  ;  44  L.  J.,  Q.  B.  18.  As  to  notice 
of  condition  to  passenger,  sec  p.  591,  ante. 

(n)  As  to  evidence  of  the  authority  of  a 
stoam  company's  agent  to  book  cattle  for 
a  railway  coinpanv,  see  AT  Court  v.  L.  A 
X.  ;r.  R.  Co.,  It.  R.,  3  C.  L.  107,  462, 
Kx.  Ch. 

(0)  Le  CoxUeur  v.  L.  «k  S.  W.  R,  Co., 
L.  R.,  1  Q.  B.  54,  and  p.  574,  ante. 
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V.  Jamii. 


Carriers  Act  is  a  protection  where  the  loss  happens  during  the  land 

carriage  (p).     On  the  same  principle,  where  there  is  a  contract  to  j^^™^^^^**  *5ff„^ 

carry  partly  by  land  and  partly  by  water,  the  Merchant  Shipping  rfj^nt shippirii? 

Act3  apply  to  such  part  of  the  carriage  as  is  by  wuter»  and  a  railway  L.<its.w,  il  co. 

company  has  the  full  benefit  of  the  limitation  of  liability  irapoaed  by 

those  acts,  to  the  ainouut  of  131.  per  ton  on  the  tonnage  yf  the  ship. 

Fur  it  was  held  in  L.  Jk  S>  W\  R.  Go,  v.  James  (9),  that  where  a  ship 

owned  by  a  railway  company  comes  into  collision  with  another  ship 

and  sink^,  cauising  both  loss  of  life  and  goods,  actions  are  not  main- 

tairmble  by  surviving  passengers  for  loss  of   luggage,  by  shippers  of 

goods  for  loss  of  goods,  or  by  the  representatives  of  lost  passengers 

for  damages. 

The  statutory  limitation  is  fixed  by  sect.  54  of  the  Merchant 
Shipping  Act,  1862  (25  &  26  Vict,  c,  63),  as  follow  :— 

*^  The  owjiers  of  any  ship,  whether  Britiah  or  foreign,  shall  not,  in  casea  where 
ill  or  lUiy  of  tho  following  eventa  occur  without  their  actual  fault  or  privity,  that 
U  to  say, — 

(1)  Where  any  loss  of  life  or  |>eraoiial  injury  ia  CAUsed  to  any  person  htjing 

carried  in  such  ship ; 

(2)  Where  any  damage  or  loss  is  cHUsed  to  any  goods,  merchandise  or  other 

things  whatever  on  board  any  such  ship  ; 

(3)  WTiere  any  loss  of  life  or  personal  injury  is,  by  reason  of  the  impnjper 

navigation  of  ancb  ship  as  aforesaid,  caused  to  any  person  cArried  in  any 
other  ship  or  boat ; 

(4)  Where  any  loss  or  damage  is,  by  reason  of  the  improper  navigation  of  such 

ship  i\A  aforesaid,  caused  to  any  other  ship  or  boat,  or  to  any  goods, 
mercliandiBe  or  other  things  whatsoever  on  board  any  otlier  ship  or 
boat  ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury  either  alone 
fir  together  with  loss  or  damage  to  ships,  boats,  goods,  morohaudise  or  other 
things  to  an  aggregate  amount  exceeding  15L  for  each  ton  of  their  ship's  tonnage, 
nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise  or  oUier  things, 
whether  there  be  in  addition  loss  i»f  life  or  fjersonal  injtiry  or  not,  to  an  aggre- 
gate amount  exceeding  8L  for  each  ton  of  the  ship^s  tonnage ;  such  tonnage  to 
be  the  registtired  toimage  in  the  case  of  sailing  ships,  and,  in  the  ease  of  steam- 
ships, the  gross  tonnage,  without  deduction  on  acooimt  of  engine  room." 

It  seems,  too,  from  i.  <t'  S.  W.  R.  Co.  v.  James,  that  where  there 
are  numerous  claims  agaiust  railway  cumpaiiies  owniog  ships,  these 
claims  cannot  he  prosecuted  as  of  right  before  a  jury  by  individual 
actions  brought  by  the  several  parties  grieved,  but  are  subject  to  the 
operation  of  the  514th  section  of  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104} »  which  gives  the  shipowner  the  power  to  apply 
to  the  Chancery  Division  of  the  High  Court  (r),  to  determine  the 
amount  of  his  liability  and  to  distribute  such  amount  rateably 
amongst  the  several  claimants.     The  section  is  as  follows : — 

"  In  cases  where  any  liability  has  been,  or  is  alleged  to  have  been,  incurred 
by  any  owner  [of  a  sliip]  in  respect  of  loss  of  life,  personal  injury,  or  loss  ol  or 


(p)  Ihhl 

{q)  L.  11,  8  Ch.  241  ;  42  L.  J.,  Ch.8a7. 

(r)  8ee  Judicature  A^t,  1873,  b.  S4,  by 

H. — VOL.  I. 


which  thfl  statutory  Juriadiction  of  the 
C^urt  of  Chancery  is  transferred  to  the 
Chancery  Dinsien. 

S  S 
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damage  to  ships,  boats,  or  goods,  and  several  claims  are  made  or  apprehended  in 
respect  of  such  liability,  then,  subject  to  the  right  hereinbefore  (s)  given  to  the 
Board  of  Trade  of  recovering  damages  in  the  United  Kingdom  in  respect  of  loM 
of  life  or  personal  injury,  it  shall  be  lawful  in  England  or  Ireland  for  the  BBg^ 
Court  of  Chancery,  and  in  Scotland  for  the  Court  of  Session,  and  in  any  British 
possession  for  any  competent  Court  to  entertain  proceedings  at  the  suit  of  any 
owner  for  the  purpose  of  determining  the  amount  of  such  liability,  subject  as 
aforesaid,  and  for  the  distribution  of  such  amount  rateably  amongst  the  sevoml 
claimants,  with  power  for  any  such  Court  to  stop  all  actions  and  suits  (i)  pending 
in  any  other  Court  in  relation  to  the  same  subject-matter  ;  and  any  proceeding 
entertained  by  such  Court  of  Chancery  or  Court  of  Session  or  other  competent 
Court  may  be  conducted  in  such  manner  and  subject  to  such  regulations^  as  to 
making  any  persons  interested  parties  to  the  same,  and  as  to  the  exclusion  of 
any  chumants  who  do  not  come  within  a  certain  time,  and  as  to  requirinff 
security  from  the  owner,  and  as  to  payment  of  costs,  as  the  Court  thinks  just. 

There  are  some  important  legislative  enactments  oi  recent  date, 
relative  to  the  sea  traflSc  of  railway  companies.  It  is  enacted  by  the 
Regulation  of  Railways  Act,  1868  (31  &  32  Vict.  c.  119),  s.  14,  that 
where  a  company  by  through  booking  contracts  to  carry  animals^ 
luggage  or  goods,  partly  by  railway  and  partly  by  sea,  a  condition 
exempting  the  company  from  liability  for  loss  arising  by  sea  *'  from 
the  act  of  God,  the  king's  enemies,  fire,  accidents  from  machineiy, 
boilers  and  steam,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,"  shall,  if  published  conspicuously  in  the  booking  office^  and 
piinted  legibly  on  the  freiglit  note,  be  valid  as  part  of  the  contract  as 
if  the  company  had  delivered  a  bill  of  lading  containing  such  con- 
dition. This  section  applies  to  goods  only,  and  allows  the  companies 
to  limit  their  liability  as  insurers. 

For  the  protection  of  passengers,  the  16th  section  of  the  same  act 
provides,  that  where  a  company  works  steam  vessels  between  any 
towns  or  ports,  they  must  charge  the  same  fares  equally  to  all  persons 
passing  between  the  same  places  under  the  same  circumstances,  and 
must  make  no  reduction  or  advance  in  their  fares  in  consequence  of 
the  passenger  using  or  not  using  the  company's  railway  or  the  com- 
pany's steam  vessels ;  and  further,  that  where  a  lump  sum  is  charged 
for  Uie  whole  transit,  "the  ticket  shall  have  the  amount  of  toll 
charged  for  conveyance  by  the  steam  vessel  distinguished  from  the 
amount  charged  for  conveyance  on  the  railway." 

It  was  also  enacted  by  paragraph  two  of  the  above  section,  that 
'*  the  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854,  so  far  as 
the  same  are  applicable,  shall  -extend  to  the  steam  vessels  and  to  the 


{a)  By  sects.  507—513,  the  Boaixl  of 
Trade  may  direct  proceedings  in  case  of 
loss  of  life  or  personal  injury.  By  sect. 
608,  either  party  mny  reciuire  a  jury.  By 
sect.  609,  8ub-s.  9,  may  iiuike  any  com- 
promise it  thinks  fit  as  to  damages  in  re- 
spect of  personal  injury  or  death.  B^  sect. 
510,  damages  payable  in  each  case  ot  death 
or  injury  are  assessed  at  80/.,  but  by  sect. 


611  any  person  dissatisfied  with  the  amount 
of  statutory  damage  may  bring  an  action 
ou  his  own  account.  See  Maclachlan  on 
Merchant  Shipping,  2nd  ed.  a.d.  1875. 

(0  See  now  Judicature  Act,  1873,  s.  24, 
sub-s.  5,  by  which  no  action  in  the  High 
Court  may  be  restrained  by  prohibition  or 
ii]j  unction. 
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traflfic  carried  on  thereby ."  This  latter  paragraph  incorporated  the 
whole  of  the  Act  of  1854  (u),  including  the  7th  section,  which,  as 
construed  by  the  Houiie  of  Lords  (x),  provides  that  special  cootracts 
are  not  binding  on  any  party  unless  signed  by  him.  A  condition, 
therefore,  made  by  a  railway  company,  limiting  their  liability  in 
respect  of  passengers'  luggage  carried  by  sea*  was  not  binding  unless 
reasonable  and  contained  in  a  contract  signed  by  the  passenger  {y). 
But  the  59th  section  of  the  Railway  and  Canal  Traffic  Act,  1888,  51 
&  52  Vict.  c.  25»  repeals  the  2ud  paragraph  of  s.  16  of  the  Regulation 
of  Railways  Act,  1808,  and  the  28th  section  of  the  same  act  speci- 
ficalty  applies  to  sea  traffic  the  prohibition  of  undue  preference,  &c.| 
only,  so  that  the  7th  section  of  the  Act  of  1854  no  longer  apphes  to 
sea  traffic. 

It  is  further  provided  by  the  Regulation  of  Railways  Act,  1871 
(34  &  35  Vict.  c.  78),  s.  12,  that  where  the  company  procure  either 
persons,  animals  or  goods  to  be  carried  in  a  vessel  not  their  own,  the 
company  shall  l>e  "answerable  in  damages  in  respect  of  loss  of  life 
or  personal  injury,  or  of  loss  of,  or  damage  to,  animals  or  goods/*  in 
the  same  n>aimer  as  if  the  vessel  were  their  own,  provided  that  the 
loss  happen  during  the  transit  in  such  vessel,  the  proof  to  the  con- 
trary to  lie  up<>n  the  railway  company,  and  this  enactment  seems 
to  be  unaffected  by  the  Act  of  1888, 

A  whole  book  of  coupons  constitutes  the  contract  with  a  passenger, 
and  he  cannot  reject  a  condition  appearing  on  an  inside  leaf  on  the 
ground  that  he  has  not  read  it.  Therefore,  where  the  outside  of  a 
book  of  coupons  contained  the  words  "  London  to  Paris  and  back/' 
&c.,  and  an  inside  leaf  contained  a  condition  limiting  the  responsi- 
bility of  the  issuing  company,  which  was  English,  to  their  own  trains, 
and  tlie  passenger  was  injured  in  a  French  train,  it  was  hehi  that 
the  condition  prevented  him  from  recovering  from  the  English 
company  (a). 

A  condition  in  a  steamship  company's  ticket  that  the  company 
would  not  be  answerable  for  loss  or  damage  arising  from  the  perils  of 
the  sea,  has  been  held  to  exempt  the  company  from  damage  by  loss 
of  life  {by 


Bigtwiare  atiil 
ronioDAbleueat 
of  special 
contmcl 

Doolan  v.  Mid* 
lands,  Co, 


{u)  Doola^n  v.  Midland  H  Co.,  L.  R.,  2 
App.  Ci*.  792 ;  87  L  T.  317  ;  26  W.  K. 
882,  afflrmlng  (Men  v.  S.  E.  H.  Co.,  L.  R., 
1  Ex.  D.  217  ;  45  L.  J.,  Ejt.  2^8 ;  85  L.  T, 
213.  and  Moore  v.  Midland  R,  Co.,  It,  R., 
S  C.  L.  2M,  And  revcrsiug  Doolan  v.  Mid* 
land  IL  Co,,  U,  \L,  10  C   L.  47. 

(*)  In  Pt4k  V,  North  SU^fonUhirt  R.  Co,, 


10  H.  h.  Cfti.  47S,  and  p.  nfJ5,  ante, 

1^)  See  the  CAses,  supra. 

(a)  Burke  v»  South  En,^trrn  l£.  Co.,  L. 
R.,5  C.  P,  D.  I,di«tiui*ui8hing  Htn4er*on 
V.  Stevenson,  L.  R.,  2  H.  L.  (Sc.)  470  and 
[K  iW>l,  ante. 

{b)  Haigk  r.  Rifffai  MaU  Steam  PadkH 
C(K,  &2  L,  J.,  Q.  a  644.  49  L.  T.  802. 
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12.  Damage  bg    12.  Liability  of  Railway  Companies  for  Damage  caused  by  Sparks 
Enginn.  ov  Tioise  Of  Engines, 


It  was  held  in  an  early  case,  that  a  railway  company  authorized 

by  statute  to  use  locomotive  engines  are  not  indictable  for  nuisance 

if  their  engines  frighten  the  horses  (c)  of  persons  travelling  along  a 

highway  running  parallel  to  the  line  (c).     This  is  because  the  Leg^ 

lature,  in  authorizing  the  use  of  the  engine,  must  have  intended  to 

kHZ?^  cto^*  ^^   legalize  its  ordinary  use.     On  the  same  principle  it  was  afterwards 

compwynot       decided   by  the   Exchequer   Chamber,  in    Vaughan  v.    Taff  Vale 

abunoeofnegu-  R,  Go,  (d),  that  railway  companies,  in  \he  absence  of  negligence,  are 

'^^  not  liable  for  damage  done  to  fields  adjoining  their  lines  by  sparks 

thrown  by  enginea     The  plaintiff  in  that  case  was  the  owner  of  a 

wood  adjoining  the  embankment  of  the  railway.     Eight  acres  of  the 

wood  were  burnt  by  a  fire  originating  from  a  spark  or  coal  from  one 

of  the  defendants'  engines  in  the  ordinary  course  of  its  working. 

On  the  part  of  the  defendants  everything  practicable  had  been  done 

to  make  the  engine  safe— a  cap  had  been  put  to  the  chimney,  the 

ashpan  had  been  secured,  and  the  engine  was  travelling  at  the  slowest 

pace  consistent  with  practical  utility.     In  giving  judgment  for  the 

defendants,  Coekbum,  C.  J.,  observed  :— 

"  I  collect  from  the  reasoning  given  by  Bramwell,  B.,  in  delivering  the  judg- 
ment of  the  Coiu-t  of  Exchequer,  that  their  view  is,  first,  that  whereas  acddents 
occasionally  arise  from  the  use  of  fire  in  propelling  locomotive  engines,  the 
oocorrence  of  accidents  must  be  taken  to  be  a  natmral  and  necessary  incident  to 
the  use  of  fire  for  the  i)urpo8o  of  locomotion  ;  and,  secondly,  that  a  railway 
company  who  use  tiro  for  that  purpose  will  be  liable  for  any  accident  that  may 
result  from  its  use,  although  they  may  have  taken  all  possible  known  precautions 
to  prevent  injury,  and  though  there  is  no  proof  of  negligence,  except  so  far  as 
negligence  is  implied  in  the  use  of  fire  for  the  purpose  mentioned.  I  cannot 
adopt  tliat  view.  It  is  at  variance  with  the  principles  adopted  by  the  Coiui;  in 
R.  V.  Pe(ise  [nhi  sup.  ]y  the  authority  of  which  case  this  Court  is  prepared  to 
recognize  and  act  upon.  Though  it  be  true,  generally,  that  a  person  who  keeps 
an  animal  of  known  dangerous  propensities,  or  uses  an  instrument  from  which 
some  manifest  danger  may  arise,  may  be  responsible  for  an  injuiy  occasioned 
by  such  animal  or  instrument  without  proof  of  negligence  ;  yet,  when  the 
Legislature  has  sanctioned  the  use  of  a  particular  means  for  a  given  purpose,  it 
appears  to  me  that  that  sanction  carries  with  it  this  consequence,  that  the  use 
of  the  means  itself  for  that  purpose  (provided  every  precaution  which  the  nature 
of  the  case  suggests  has  been  observed)  is  not  an  act  for  which  an  action  lies 
independent  of  negligence.  This  is  consistent  with  R,  v.  Pease,  and  the  rules  of 
sound  policy." 

(c)  R  V.  Pease,  4  B.  k  Ad.  30.  But  it  reversing  decision  below,  28  L.  J.,  Ex.  41; 
has  been  held  to  he  actionable  uegligcnce  3  H.  &  N.  743 ;  affirmed  by  House  of  Lords 
to  blow  off  Hteam  at  a  level  crossing.  in  Hamviersmith  and  CUy  R.  Co.  v. 
Matuihcater  SoiUh  Junction  R,  Co.  v.  Ftu-  Brand,  L.  B.,  4  H.  L.  171,  and  p.  231, 
lartan,  14  C.  B.,  N.  S.  54.  ante. 

(d)  29  L  J.,  Ex.  247  ;  5  H.  &  N.  679, 


12. — ^DAl^tAGE   BY   SPAKKS   OR 


'OF   KXOmR 


C2n 


Blackljtirn,  X,  added, — 

"  No  doubt  there  was  somo  eTideiice  uf  nei^lii^enee  on  the  part  nf  the  defen- 
dants, for  the  fact  of  the  aparka  coining  from  the  IcHCoinotive  unexplnined  would 
be  evidence  of  negligonce.  But  here  the  c^e  finds  that  it  iji  to  b&  taken  s&  a 
fact  that  the  defendants  had  taken  all  the  precfintions  that  science  could  sng^'est 
to  prevent  their  engines  fmin  emitting  sparks.  There  is  no  breach  of  duty  in 
the  mere  naing  the  engine/* 


But  the  statutory  authority  to  u^e  engines  must  be  express,  other- 
wise the  company  wilh  iu  all  events,  be  liable  for  damage  caused 
thereby  (e). 

The  companies,  however,  are  clearly  liable  in  the  case  of  negligence, 
and  it  :5eemi5  that  the  fact  of  premises  being  tired  liy  sparks  emitti^nl 
from  a  pajssing  engine  is  prtmd  facie  evidence  of  negligence  on  the 
part  of  the  company,  rendering  it  incumbent  on  them  to  show  that 
some  precaution  hail  been  adopted  by  them,  reas<)iuiVily  calciihited  to 
prevent  such  accidents.  Moreover,  evidence  is  admissible  for  the 
purpose  of  showing  that  other  engines  belonging  to  tlie  company 
upon  other  occasions,  in  passing  along  the  line,  have  thrown  sparks 
or  ignited  mntter  to  a  sufficient  distance  to  reach  the  building  in 
question,  without  showing  the  precise  circumstances  under  which  this 
occurred  (/). 

Where  fire  from  a  pusaing  engine  ignited  heaps  of  dry  gmm  loft 
by  the  company's  workmen  near  the  line,  and  theconflagiatioTi  spread 
across  a  road  to  the  plaintiff's  bouse,  about  two  hundi'ed  yards  from 
the  line,  it  w*as  held  by  the  Exxhe^uer  Chamber  that  this  was 
evidence  of  negligence,  although  there  was  no  suggestion  that  the 
engine  was  improperly  constructed  or  driven  (ff). 

And  in  an  earlier  case  {h)  it  was  held,  in  an  action  against  a 
railway  company  for  negligence,  by  the  emission  of  sparks  from 
a  Icxjomotive,  whereby  the  plain  tiff  *s  wheat-rick  was  burnt,  that  a 
learned  judge  at  nisi  prius  w;is  right,  who,  ufkT  tulHng  the  jury  that 
the  evidence  for  the  coujpany  was  extremely  powerful  to  show  that 
the  engine  was  of  the  best  known  construction,  but  tliat  the  evidence 
of  tlie  plaintiff's  wituesses  was,  that,  in  theii'  opinion,  tlie  risk  of 
causing  mischief  by  sparks  from  the  engine  was  not  improbable,  and 
that  the  engine  was  so  constructed  as  to  he  dangf^rous  without  a 
precaution  of  some  kind,  left  it  to  the  jury  to  decide  whether  they 
believed  either  the  plaintilf's  or  the  defendant's  witnesses  on  this 
point;  and  also  left  it  to  the  jury  to  consider  whether  each  set  of 


Eridence  t»f 


FrtemanlUv.  L. 
^N,  W.  R.  Co. 


{€\  JoH€M  V*  Festiniog  IL  Vo.,  L.  It.,  ^ 
Q.  R  733  ;  37  L.  J.,  (^   B,  214. 

(/)  Pi&tfoU  V.  Ea^Urn  CuutUiai  H,  Co.,  t^ 
C.  h.  229  ;  10  Jul-,  571 ;  huU  see  Aldrut'/e 
V,  a   it\  /2,  tV.  3  M,  k  G.  515. 

ig)  Smith  V.  L.  d:  .S\  fF,  Ji,  t'tf..  L.  R., 
fl  C.  R  H  ;  40  L  J,,  C.  P,  21 ;  23  L.  T 


678  '.  ttflirraiiig  decisiou  below,   L.   It,   5 
C.  P.  9S. 

(Aj  FrteiwiniU  v.  L.  *t  N.  IF.  B.  Ci»., 
31  L.  J.,  a  \\  12;  10  C.  B.,  N.  S.  89.  See 
aim  LAfUifiiian  v*  Ommi  /uncUtm  Canal 
Co,,  3  F,  h  F.  736;  JJifttmuck  v.  iWr^ 
SUiffifnhhirt  R,  Ck.  4  F.  k  R  1058. 
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Blowing 

■ietmatli 
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off 


witnesses  might  not  have  been  mistaken  in  the  degree  of  excellence 
or  of  defect  imputed  to  the  engine ;  and  if  so,  said  that  it  was  still 
for  the  jury  to  decide  either  for  the  company,  if  no  further  precau- 
tions could  with  reason  be  required ;  or  for  the  plaintiff,  if  tbej  were 
in  reason  requisite. 

The  result  of  the  above  cases  is,  that  the  company  will  be  liable 
for  damages  caused  by  fire  arising  from  sparks  from  their  locomo- 
tives, unless  they  adopt  all  reasonable  precautions  to  prevent  such 
accidents.  Whether  or  not  they  have  done  so  is  a  question  for  the 
jury,  to  be  decided  upon  the  evidence.  It  would  seem,  too,  that  the 
company  may  give  evidence  of  contributory  negligence,  as  that  the 
season  was  dry  and  the  plaintiff  allowed  materials  unusually  com- 
bustible to  lie  upon  his  land  (i). 

Wliere  a  railway  crossed  a  highway  on  the  level,  it  was  held  to  be 
clearly  actionable  negligence  in  the  driver  to  blow  off  steam  just  at 
the  level  crossing,  whereby  the  horses  of  the  plaintiff,  whose  carriage 
was  just  about  to  drive  over  the  crossing,  took  fright  and  injured 
themselves,  a  county  court  judcre,  whose  judgment  was  appealed 
against,  having  found  that  the  defendants  had  not  used  reasonable 
care  in  the  management  of  the  engine  (k).  But  where  injury  resulted 
from  a  horse  being  frightened  by  the  ^ight  and  sound  of  an  eng^e 
blowing  off  steam  at  a  station,  it  was  held  by  the  Court  of  Appeal  that 
the  railway  company  owning  the  station  were  not  liable,  although  the 
jury  had  found  that  they  were  guilty  of  negligence  in  not  screening 
the  railway  from  the  roadway  leading  to  the  station,  and  that  such 
negligence  had  caused  the  accident,  it  not  appearing  that  the  engine 
had  been  used  in  an  improper  manner  (/).  In  connection  with  this 
attention  should  be  directed  to  s.   63  of  the  Railways  Clauses 


case. 


Act,  1845  (ante,  p.  417,  and  post,  vol.  II.),  whereby  if  the  surveyor 
of  any  highway  apprehend  danger  to  the  passengers  on  the  road,  in 
consequence  of  horses  being  frightened  by  the  sight  of  engines  on  a 
railway,  he  may  apply  to  the  Board  of  Trade,  who  may  require  the 
railway  company  to  screen  the  highway. 


(i)  See  per  Tindal,  C.  J.,  in  AM  ridge 
▼.  Great  Western  R.  Co.,  3  M.  k  G.  519. 
Id  America  this  question  has  been  de- 
cided in  favour  of  the  companies.  See 
Bos8  V.  Bostnu  and  JVorce^ir  Jiailroad 
Company,  6  AUcn'H  Rep.  87  (Supreme 
Court,  MaHsacluisetts).  And  see  the  re- 
cent American  cases  collected  in  a  judg- 
ment of  Agnew,  C.  J.,  in  the  Sn])renie 
Court  of  Pennsylvania,  in  Henulricknon  v. 
Philadelphia  and  Reading  R.  Co.  (Law 
Journal,  July  29th,  187«,  p.  451),  where  it 
said  that  **  the  conclusion  from  the  cases 
is  very  clear,  that  a  plaintiff  is  not  resptm- 
sible  for  the  mere  condition  of  his  pre- 
mises lying  along  a  railroad  ;  but  in  order 


to  l)e  held  («c)  for  contributory  negli- 
gence, must  have  done  some  act  or  omitted 
some  duty  which  is  the  proximate  cause  of 
his  injury  concurring  with  the  negligence 
of  the  commny."  But  *'iii  America,  the 
rule  of  the  liability  of  niilways  for  damage 
by  fire  commuuientt'd  by  tlieir  engines  is 
more  favourable  to  the  companies  than  in 
Englnnd."    Redfii'M  on  Railways,  i.  454. 

(X)  Manchester  South  Junctivn,  dtc.  Ji, 
Co.  V.  Fullartvn,  14  C.  B.,  N.  S.  54. 
And  see  further  as  to  negligence  at  level 
crossings,  ante,  p.  363. 

{I)  Simkin  ▼.  L,  <fr  N.  W.  R.  Co.,  L.  R., 
21  Q.  B.  D.  453,  C.A,,  attirming  Charles, 
J.,  and  Huddleston,  B. 


(     fiSl      ) 


CHAPTER  XVIL 


THE   LIABILITY   OF    RAILWAY    COMPANIES    AS    MASTERS    TO    AND    FOR 

THEm    SERVANTS, 


1.  LiabUUyto  StuDtmUnt  Otmtmm 
Lim 631 


2,  Tfi£  EinplotfrrH   IMiUiy  Art    .  033 

3,  LidbUity  for  AcU  of  HcttiatUs    .  037 


1.  LiaHlity  0/  Raihoay  Companies  to  their  SmnnnU  (tt  Cominon     hi^rUito 

(Common  L*in\ 


Law. 

The  common  law  rule  is,  that  a  master  is  not  liable  to  his  servant 
for  injuries  occasioned  by  defective  machinery  or  the  dangerous 
nature  of  hiw  premises,  imless  the  master  knows  or  onglit  to  know  of 
the  defect  or  danger,  and  the  servant  does  not  or  ought  not  {n),  tlie 
flervaut  not  being  bound  to  risk  life  or  limb  in  the  service  of  liis  maKter, 
and  lieing  able  to  decliiio  to  perform  any  service  in  wliich  he  reason- 
ably apprehends  injury  to  himaelf  (6).  Where  a  guard,  whose  duty 
it  was  t<)  attach  carriages  to  an  engine,  was  injured  by  an  accident 
occasioned  by  Lis  not  having  anotVier  person  to  assist  him,  it  was  held 
that  no  action  lay  against  the  company  in  whose  service  he  was, 
because  he  voluntarily  undertook  the  risk  of  the  situation  (e). 

The  rule  first  laid  down  in  1837  in  Priestly  v.  Fowler  (d)  that  a  Lubiiity  for  ni^u 

1-     i  1  t*  i»  I  ^'  n  n  tt  of  fellow- 

master  is  not  Itable  to  his  servant  for  the  negligence  of  a  fellow-ser-  f^rxnui, 
vaut,  unless  the  master  has  employed  unskilful  servants,  appears  to 
have  been  first  appUed  to  railway  service  in  Ilnfehiiisoii  v.  The  York, 
KeivcaMk  ami  Berwick  A  Co.  ($).  There  the  declaration  alleged 
that  the  plaintiff  was  in  the  employ  of  the  defendants,  and  was 
injured  by  a  collision  while  riding  in  a  train  of  the  defendants*  The 
plea  was  that  both  trains  were  managed  by  servants  of  tbe  de- 
fendants, and  a  demurrer  to  that  plea  was  unanimously  overruled  on 
tbe  ground  that  the  collision  was  a  risk  which  the  plaintiff  must  be 
taken  to  have  agreed  to  have  run  when  be  entered  into  the 
defendants'  service.  Aud  it  was  observed  in  the  considered  judg* 
ment  of  the  Court,  that  "'whether  the   death  resulted  fnmi   mis- 


(a)  PrkaUy  r.  Fowler,  3  M.  kW,l. 
(h)   BriaUy     r.     Fowler^    jier     Lord 
Ahingef,  C.  B. 
(c\  Slip  y.    Siutem    Cmmtitg  H  Co, 


9  Exch.  223  ;  23  U  J.,  Ex.  23. 
(rf)  3  M.  k  W.  L 
{€)  6  Exch.  843  ;  19  L.  J.,  Ex.  2IM. 
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inanagemeDt  of  the  one  train  or  the  other,  or  of  both,  did  not  affect 
the  principle." 

Another  important  case  on  this  subject  is  Morgan  v.  Vale  of  Neaik 
R,  Co,  (/),  which,  though  it  lay  down  no  new  principle,  shows  how 
far  the  Courts  were  inclined  to  go  in  the  application  of  the  old  one. 
There  the  plaintiff  was  employed  as  a  carpenter  to  paint  an  engine 
shed,  near  which  was  a  turntable.  The  servants  of  the  company  in 
negligently  turning  a  carriage  upon  the  turntable  knocked  down  a 
ladder  which  supported  a  plank  on  which  the  plaintiff  was  standing, 
whereby  the  plaintiflf  was  injured.  It  was  held  by  the  Courts  of 
Queen's  Bench  and  Exchequer  Chamber,  that  the  plaintiff  was  not 
entitled  to  recover. 

Blackburn,  J.,  in  delivering  judgment  in  the  Queen's  Bench,  said : — 

''  A  servant  who  engages  for  the  performance  of  services  for  compensation, 
takes  upon  himself,  as  an  implied  part  of  the  contract,  as  between  himself  and 
his  master,  the  natural  risks  and  perils  incident  to  the  performance  of  such 
services  ;  the  presumption  of  law  being  that  compensation  was  adjusted  accord- 
ingly, or,  in  other  words,  that  those  risks  are  considered  in  the  wages  ;  and 
that  where  the  nature  of  the  service  \&  such  that,  as  a  natural  incident  to  such 
service,  the  person  undertaking  it  must  be  exposed  to  risk  of  injury  from  the 
negligence  of  other  servants  of  the  same  employer,  this  risk  is  one  of  the  natural 
perils  which  the  servant,  by  his  contract,  takes  upon  himself  as  between  him 
and  his  master,  and  consequently  that  he  cannot  recover  against  his  master  for 

an  injury  so  caused If  the  master  has,  by  his  own  personal  negligence 

or  misfeasance,  enhanced  the  risk  to  which  the  servant  is  exposed,  beyond  those 
natural  risks  of  the  employment  which  must  be  presumed  to  have  been  in 
contemplation  when  the  employment  was  accepted,  as,  for  instance,  by  knowingly 
employing  incompetent  servants,  ur  defective  machinery  or  the  like,  no  defence 
founded  on  this  principle  can  apply,  for  the  servant  does  not,  as  an  implied 
part  of  the  contract,  take  upon  liimself  any  other  risks  than  those  naturally 
incident  to  the  employment." 


monem'io**"'         ^^^  term  "  commou  employment,"  therefore,  was  very   compre- 

ment."  hensivcly  used,  and  it  was  held  to  include  the  service  of  a  guard  and 

the  ganger  of  platelayers  (</),  of  a  labourer   employed   in  loading 

trucks  with  ballast  and  a  deputy  foreman  of  platelayers  (A),  and  of 

a  person  employed  to  pick  up  stones  on  the  line  and  an  engine- 

yorenun »  driver  (i) ;   and   the   decision  of  the  House  of  Lords  in   Wilson  v, 

felloW'iervant.  \  '  ' 

Wiiivn  y.  Merry,  Merry  (k)  settled  conclusively  that  a  foreman  was  a  fellow-servant 
with  the  servants  whom  he  superintended. 


(/)  L.  R.,  1  Q.  B.  145  ;  85  L.  J.,  Q.  B. 
23,  affirming  decisiou  below,  33  L.  J., 
Q.  B.  260. 

ig)  Waller  v.  S.  E,  R.  Co,,  82  L.  J., 
Ex.  206. 

(A)  L(mgr<yoe  v.  L.  B.  d:  S,  C,  R,  Co., 
88  I^  J.,  C.  P.  329. 

(i)  Tunney  v.  Midland  R,  Co.,  L.  R., 
1  C.  P.  291. 


(it)  L.  R.,  1  So.  &  D.  App.  826.  See 
also  Fellham  v.  JSngland,  L.  R.,  2  Q.  B. 
83  ;  and  Degg  v.  Midland  R.  Co.  (volun- 
teer), 26  L.  J.,  Ex.  171  ;  1  H.  &  N.  778; 
JFrighi  v.  L.  <fc  A'.  JF.  R.  Co.  (volunteer- 
ing consignee),  L.  R ,  10  Q.  B.  298,  &S. 
L.  R.,  1  Q.  B.  Div.  252  ;  Suxiinson  v. 
North  Eastern  R  Co.  (Joint  Stetion  staff), 
L.  R.,  8  Ex.  D.  341— C.  A. 
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The  defence  of  contributory  negligence  on  the  part  of  the  worl^mari  coiviribnUiry 
is  open  to  the  defendant  {I),  but  is  not  necessarily  proved   by  the 
mere  fact  that  the  workman  knew  the  work  to  be  dangerous  (??i). 

It  is  also  a  defence  that  the  workman  knew  of  any  particular  Knowif*igcof 

,  workiueji; 

defect,  alf  hough  lie  may  give  notice  of  it,  and  voluntarily  undertook   Thomas  v. 
the  risk  resulting  from  it  (n),  but  it  has  been  said  that  pruof  must  be  *^''"'^''"""  •*'• 
given  of  knowledge,  not  only  of  the  particular  defect,  but  of  the  par- 
ticidiir  risk  (o),  an«1  thnt  the  rule  tv?//'T?fi  von  fit  T7r/nrm,  as  applied  in 
Thonuts  V.  Qiiartcrmaine,  does  not  apply  where   the  injury  arises 
from  the  breach  of  a  statutory  duty  by  the  employer  (p). 


2.  Liability  of  RaUtvay  CtmijutmrH  la  their  Senxinte  under  the 
Einjdoyers'  Liability  Act. 

The  common  law  liability  of  masters  to  their  servant*?  has  been 
greatly  extended  by  the  Employers'  Liability  Act,  1880,  48  &  44  Vict, 
c.  42(«ee  vol  II.),  in  respect  of  injuries  arising  from  the  negligence  of 
a  fellow  servant,  by  gvoatly  lessening  in  number  the  kinds  of  employ- 
ment which  are  to  be  considered  "  common  "  within  the  rule  that  one 
servant  cannot  recover  for  the  negligence  of  another  in  a  "  common 
employment."  It  is  important  to  observe  at  the  outset,  however, 
that  the  old  mle  is  altered,  not  abolished,  so  that  unless  an  injured 
servant  can  bring  himself  within  the  terms  of  the  statute  he  must 
still  fail  to  recover. 

By  the  Ist  and  2nd  sections  of  this  statute,  a  railway  servant, 

unless  he  knew  of  the  defect  or  negligence  which  caused  his  injury, 

and  did  not  give  information  of  it,  or  knew  that  his  employer  or  a 

superior  was  aware  of  it,  has  the  same  right  of  compensation  as  if  he 

had  not  been  in  the  service  of  the  employer  for  personal  injury 

caused,  a8  specified  in  the  five  sub-sections  of  the  1st  section,  either — 

(I)  By  defect  in  the  condition  of  the  ways,  works,  machinery  [whicli 

term   includes   unsuitable   machinery  {q)],  or  plant  [which 

term    includes   a    vicious   horse  (r)],  arising  from    or   not 

remedied  by  the  negligence  of  the  employer,  or  some  person 

to  whom  the   supervision  of   the   machinery  is   entrusted 

[i.e.,  defect  showing  negligence  in   the  employer  or  some 

person,  &c.  (n^)] : 


!,  The  Emplo^rrt 

LMtiiUy  Ati, 

1680. 


[t)    IVthUn  y.  Mallard,  L,  R.,  17  Q.  B. 
D.  122- 

im)  lb. 

{ni  Th&moM  Y. 
Q.  B*  D.  6S5 ;  67 
Eftber,  M.  H,,  disi. 

{0}    yar mouth  v. 

b.  D.  mi. 


;tfw,  L.  R.,  18 
T.  e37-C,  A.  ;   Urii 

France,  h,  B„  Id  Q. 


ip)  BaJddeff  y.  Earl  Gr&nritU,  L.  B., 
19  g,  B,  D.  423, 

{q}  Iltike  y.  Samwtmm,  L.  R.,  12  Q,  B. 
D,  80  ;  49  L.  T.  474* 

(r)   Yan/wtUh  r.  FrancM,  L.  R,»  19  Q. 

B.  a  eir. 

{rrj  trctlsh  V,  ^VhUtUy,  L.  R,,  21  Q.  B. 
I>.  871,  C  A.^dUa.  Loi^l  EhUer,  M.R,,  who 
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t.  Tkf  AnpbMrf' 


Subject  6. 


Train. 


(2)  By  ibe  negligence  of  any  person  [although  voluntarily  asaisting 
in  manual  labour  (8)]  in  the  service  of  the  employer,  having 
the  sole  or  principal  duty  of  superintendence  (t),  and  not 
ordinarily  engaged  in  manual  labour : 

(5)  By  the  negligence  "  of  any  person  in  the  service  of  the  em- 

ployer, to  whose  orders  or  directions  the  workman  at  the 
time  of  the  injury  was  bound  to  confoim  (u),  and  did  con- 
form, where  such  injury  resulted  from  his  having  so  con- 
formed : " 
(4)  By  the  act  or  omission  of  any  person  in  the  service  of  the 
employer  in  obedience  to  bye-laws,  not  being  bye-laws 
sanctioned  by  a  Government  Department  under  the  autho- 
rity of  Parliament,  if  the  injury  resulted  from  some  impro- 
priety therein  : 

(6)  "  By  reason  of  the  negligence  of  any  person  in  the  service  of 

the  employer  who  has  the  charge  or  control  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a  railway." 

Of  these  sub-sections,  the  1st  alters  the  law  only  in  the  enactment 
that  the  master  is  to  be  liable  for  the  negligence  of  the  person  to 
whom  the  supervision  was  entrusted. 

The  2nd  and  3rd  sub-sections  do  not  seem  to  require  any  special 
comment. 

With  regard  to  the  4th  sub-section,  it  is  conceived,  for  the  reasons 
already  pointed  out  (ante,  p.  419),  that  the  powers  of  the  Board  of 
Trade  over  bye-laws  under  the  Railways  Clauses  Act,  1845,  and  3  & 
4  Vict.  c.  97,  do  wot  apply  to  bye-iaws  affecting  railway  servants. 
Section  35  of  the  Explosives  Act,  1875  (x),  however,  which  directs 
railway  companies  to  make  bye-laws  as  to  the  carriage  of  explosives, 
prescribes  also  that  such  bye-laws  shall  apply  to  the  servants  of  the 
company  making  them. 

Whether  there  was  "  impropriety "  in  any  particular  bye-laws 
would  seem  to  be  a  question  of  fact,  not  of  law. 

The  5th  sub-section  is  the  one  of  principal  importance  to  the 
owners  of  railways,  fixing  them  as  it  does  with  a  liability  extending 
not  only  beyond  their  liability  at  common  law,  but  beyond  the 
liability  of  any  other  employer  under  the  statute  itself.  A  "  train  " 
would  seem  to  be  within  the  sub-section,  whether  being  hauled  by  a 


was  of  opinion  that  the  defect  contemplated 
by  the  Act  is  **  not  a  defect  with  reference 
to  the  purpose  for  which  the  machine  is 
employed,  out  a  defect  with  reference  to 
the  safety  of  the  workmen  using  it." 

(»)  O$(fome  V.  Jacks. 'Hy  L.  R.,  11  i^ 
B.  D.  619  ;  48  L.  T.  642  (rule  for  new 
trial  dischai^ged). 


(t)  See  Shaffeis  v.  General  Steam  Navi- 
gation Co.,  U  R.,  10  Q.  B.  D.  356  ;  52  L. 
J.,  Q.  B.  260  (nonsuit  upheld). 

{u)  See  Bunker  v.  Midland  R,  Co., 
47  L.  T.  476  ;  31  W.  R.  231  (nonsuit 
upheld). 

(r)  38  Vict,  c,  17,  post,  vol.  II. 


mar.  2.— employers  liability  act,  1H80. 
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locx>motive  or  not  {y),  and  the  word  railway  would  seem  to  include 
any  railway  by  wliomsocvei"  owned  (z),  but  perhaps  not  a  tramway 
properly  so  called,  Le,,  a  line  of  rails  laid  down  on  a  road,  over  which 
the  owner  of  the  tramway  has  an  easement  only. 

A  steam  crane  fixed  on  a  trolly,  and  propelled  by  steam  along 
rails,  is  not  a  locomotive  engine  (a). 

A  workman  employed  to  clean,  oil,  and  adjust  points,  worked  by 
other  men  from  a  signal  box,  has  been  held  not  to  be  in  *'  charge  or 
control "  of  them  (fc). 

The  let  section  gives  a  riglit  of  action,  **  in  case  the  injury  results 
in  death,"  to  **  the  legal  persoual  reprcseutatives  of  the  workman," 
and  to  **  any  persons  entitled  in  case  of  death/'  Lord  Campbeirs 
Act,  9  &  10  Vict  c.  93  (ante,  p»  (307),  gives  an  action  to  the  personal 
representatives  only  for  the  benefit  of  the  wife,  husband,  parent  or 
child  of  the  deceased  person,  and  the  amending  Act,  27  &  28  Vict 
c*  95,  allows  such  relatives  only  to  sue  in  default  of  the  executor. 

Upon  the  mere  words  of  the  1st  section  of  the  Etnployers*  Liability 
Act  above  stated,  a  more  extensive  right  of  action  is  given  to  the 
personal  representatives,  their  right  of  action  nut  being  expressly 
confined  to  cases  where  the  deceased  leaves  the  relatives  mentioned 
in  Lord  Campbeirs  Act  or  some  or  one  of  them,  him  surviving ;  but 
it  is  conceived  that  the  limitation  of  Lord  Campbell's  Act  is  to  be 
read  into  the  Employers'  Liability  Act. 

The  3rd  section  limits  the  amount  of  compensation  recoverable  to 
three  years'  average  earnings  of  a  person  in  the  same  grade  with  the 
injured  person* 

The  4th  section  bars  the  action  '*  unless  notice  '*  (which  notice, 
looking  to  the  7th  section,  must  be  in  wTiting  (c))  **  that  injury  has 
been  sustained  is  given  within  six  weeks,  and  the  action  is  commenced 
within  six  months  from  the  occurrence  of  the  accident  causing  the 
injury,  or,  in  case  of  death,  within  twelve  months  from  the  time  of 
death  ;  *'  but  it  is  also  provided  **  that  in  case  of  death  the  want  of  such 
notice  shall  be  no  bar  to  the  maintenance  of  such  action  if  the  judge  shall 
he  of  opinion  that  there  was  reasonable  excuse  for  want  of  such  notica" 


'  iUiiwtjr." 


**  Louoinotlve 
engine.'' 


•*C1iiirKeor 


Action  by  rcpre- 
AentAtlveii  of 
tleceAMd  WW- 
vaiit. 


LlmlUUou  of 
autoufit  recov«*r* 
able. 


NoUw. 


Urnitation  of 


Cy)  Ct/xr,  Grml  IVrdern  R.  Co.,  L  R., 
9  Q.  B.  n.  107  ;  30  W.  K  816.  lathis 
c(UJ«  a  "capstttU  inuu  "  propoUfd  a  set  of 
trucks,  tlie  cnpstnn  being  »ct  in  motion 
|jy  hydrauUe  jiowor  comraunicatcd  to  it 
dy  the  mail  from  a  st^itiouni-y  eDgioe. 

(=)  DomjlUtf  V.  Firhafik,  L  R,  10  Q.  B. 
D,  358  ;  52  L.  J.,  t,».  li,  480  ;  48  L.  T.  530. 
In  this  ca«o  the  wonl  waa  held  to  inctmle 
a  tempor&ry  railway  laid  down  by  «  railway 
contractor  for  tho  pur|K>8e  of  coostnicting 
the  railway  work«. 

(a)  Afurphu  v.  Wilson,  62L  J..  Q.  B. 
524  ;  48  L  T.  788. 


(b)  Oibh  V.  G,  ;r.  M.  Co,,  L.  R.,  12  Q 
B.  D.  208  (C.  A/);  48  L.  T.  «40. 

(<•)  Moi/U  V.  Jentim,  k  R,  8  Q.  B,  B. 
110  ;  51  L.  J.,  Q.  B.  112  ;  30  W,  R.  324  ; 
Kem  V*  MiUwall  Dock  Co.,  L.    R,  8  Q. 

B.  D.  4S2  ;  61  L.  J,,  Q.  B.  277  ;  46  L,  T. 
472— C  A.     In  thia  cam  Lord  Coleridge, 

C.  J.,  intimated  that  ihe  notice  must  be 
in  one  single  writing;  but  Brt^tt  aud  Holkcr, 
L.JJ.,  were  not  prepared  to  go  so  far  :  and 
it  in  aubmitted  that  a  liberal  construcliozi 
ought  to  be  given  to  s.  7,  »o  as  to  allow 
an  insufficient  notice  to  be  sup  piemen  tetl 
by  !i  8rmnd  wfitteu  01)  e. 
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LiabiHtjt  Act, 
1880. 


Action  most  lie 
111  County  CourL 


Ramoralof 
action  to 
Hlgh(;oQrt 


NutlOM. 


*'  Contracting 
out  of  the  act.** 

GrlfHth*  V. 
Earl  DudUjf. 


The  oth  section,  which  provideb  for  the  deduction,  from  the  com- 
pensation awarded,  of  any  fine  paid  to  the  workman  under  an  Act  of 
Parliament,  is  conceived  to  have  no  application  to  railway  companies 
as  such.  The  reference  ia  to  s.  82  of  the  Factory  and  Workshop  Act, 
1878,  41  Vict.  c.  16. 

The  6th  section  prescribes  that  every  action  under  the  Act  must 
be  brought  in  a  county  court ;  "  but  may,  upon  the  application  of 
either  plaintiff  or  defendant,  be  removed  into  a  superior  court  in  like 
manner  and  upon  the  same  conditions  as  an  action  commenced  in  a 
county  court  may  be  removed." 

The  removal  of  a  county  court  action  into  the  High  Court  by 
certiorari  is  regulated,  on  the  commencement  of  the  County  Courts 
Act,  1888,  51  &  r,2  Vict  c.  43  (i.e.,  on  or  after  January  1,  1889),  by 
s.  126  of  that  Act  (replacing  s.  90  of  the  County  Court  Act,  1846, 
and  8.  38  of  the  County  Court  Act,  1856),  as  follows  : — 

"  It  shall  be  lawful  for  the  High  Court'or  a  judge  thereof  to  order  the  removal 
into  the  Uigh  Court,  by  writ  of  certiorari  or  otherwise,  of  any  action  or  matter 
commenced  in  the  Court  under  the  provisions  (^f  this  Act,  if  the  High  Oourt  or 
a  judge  thereof  shall  deem  it  desirable  that  the  action  or  matter  shall  be  tried 
in  the  High  Court,  and  upon  such  terms  as  to  payment  of  costs,  giving  security, 
or  otherwise,  as  the  High  Coiurt  or  a  judge  thereof  shall  think  fit  to  impose." 

The  7th  section  regulates  the  form  and  service  of  the  notice  in 
respect  of  an  injury  required  by  s.  4,  prescribing  that  the  notice  must 
state  the  name  and  address  of  the  pei*son  injured,  and  the  cause  and 
date  of  the  injury,  but  it  is  also  expressly  provided  that  "a  notice 
shall  not  be  deemed  invalid  by  reason  of  any  defect  or  inaccuracy 
therein,  unless  the  judge  who  trios  the  action  arising  from  the  injury 
mentioned  in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  liis  defence  by  such  defect  or  inaccuracy,  and 
that  the  defect  or  iuaccuracy  was  for  the  purpose  of  misleading,"  and 
three  cases  (r/)  have  arisen  in  which  notices  wliich  were  technicall}' 
defective  have  been  uplield  under  this  proviso.    By  the  same  section  : — 

**  Where  the  employer  is  a  body  of  persons  corporate  or  unincorix)rate,  the 
notice  shall  be  served  by  delivering  the  same  at,  or  by  sending  it  by  iK)8t  in  a 
i*egistered  letter,  addressed  to  the  office,  or  if  there  l>e  more  than  one  office, 
any  one  of  the  offices  of  such  body. " 

It  is  clear  that  a  servant  may  "contract  himself  out "  of  the  benefit 
of  the  act,  and  that  an  agreement  by  a  servant  not  to  claim  compen- 
sation under  the  act  is  not  contrary  to  public  policy,  and  that  in 
event  of  the  death  of  the  servant  from  an  injury  mentioned  in  the 


(d)  Stone  V.  Jfyde,  L.  R.,  9  Q.  B.  D.  76  ; 
61  L.  J.,  Q.  B.  76  (noiusnit  set  aside) ; 
Olarkson  v.  Musfjrnvf,  \j.  R.,  «  Q.  B.  D. 
886  ;  61  L.  J.,  Q.  B.  525  (rule  for  new 
trial  dischargeil)  ;  Carter  v.  Ihy/ulalr 
(date  omitted),  32  W.  R.  171.     ITie  pro- 


viso seems  to  have  been  framed  with  the 
intention  of  giving  a  wide  dist'retion  to  the 
judge  at  the  trial,  and  iwrhaps  has  the 
legal  elFect  of  shutting  out  the  appeal,  so 
long  as  the  notice  was  a  written  one. 


SECT.   3,— LIABILITY   OF   COMPANY  FOR   ACTS  OF  SERVANTS.  R 

agreement,  Lis  representatives  cannot  claim  under  the  act.  So  it 
was  held  iu  Gnffi.tlt8  v.  Earl  of  Ditdle}/  {e)^  in  wliicli  case  there  was 
a  clear  cotisiileratiou  for  the  contract  by  reason  of  the  defendant  con- 
tributing to  the  funds  of  a  benefit  society,  out  of  which  allowances 
were  paid  in  case  of  iujuries  to  workmen^  a  sum  equal  to  the  aggre- 
gate of  the  coutributiuns  of  the  werkmen.  It  in  conceived,  however, 
that  although  there  must  be  a  cunsideraUun  in  ^jvery  ca^  for  the 
servant  contracting  himself  out  of  the  act,  the  nicre  einployment  is 
a  legal  consideration,  but  that  a  oicre  continning  to  employ  would 
not  he.  The  "  contract  out/'  therefore,  if  made  after  the  contract 
of  employ lueut,  would  be  void  if  made  without  cousideration,  unless 
it  should  be  made  by  deed.  In  any  case  the  '*  contract  out "  may  be 
either  written  or  unwritten. 

The  Act  of  18!SU  is  temiK)rarv  only.  It  was  by  s.  10  limited  to  Act«fi8so 
expire  on  tlie  IWai  December,  1887.  The  Ebcpiriug  Laws  C^ontinuance 
Act  of  18ti7  continued  it  until  the  31st  December,  1888,  but  the 
Expiring  Laws  Continuance  Act»  1888,  makes  aio  mention  of  it,  so 
that,  unless  specially  continued,  it  will  expire  at  the  end  of  1888.  A 
Government  Bill  to  take  the  place  of  the  expiring  Act,  passed  through 
the  Law  Standing  Committee  of  the  House  of  Commons  just  before  the 
August  adjournment  of  the  session  of  1888.  Its  further  progress  in 
the  present  session  is  doubtful,  as  a  deputation  of  working  men  haii 
informed  the  Home  Secretary  that  they  preferred  the  Act  of  1880  to 
the  Bill  as  at  present  framed. 

Should  any  Bill  pa<is  before  the  close  of  1888  (and  it  is  presumed 
that  at  least  a  Continuance  Bill  will),  it  %viU  be  printed  amongst  tiie 
statutes  in  vol.  XL  of  this  work. 


3.  LiabUily  of  RaUuuy  Company  for  AcIm  of  their  Servanta, 


a  railway  company.     There  is  a  class  of  cases,  however,  in  which  this  *^^%^ff, 

i  oohtm  of  111*  1 


Ordinarily  no  question  arises  as  to  the  authoritv  of  the  servants  of  ^ 

•^  *  •^  C4^int^uiyTM|iOiL^ 

iiibt 
son 

question  always  arises,  and  that  is  where  an  action  is  brought  agamst  ^J**  . 
a  railway  company  for  an  assault  by  one  of  their  servants  cumniitted  go/v.<?.a^ 
in  prevention  of  a  supposed  breach  of  the  bye-laws  of  the  company, 
or  other  actstipposod  to  miliUte  against  the  Interests  of  the  company. 
The  rule  is  that  which  applies  to  ordinary  cases  of  master  and 
aervant,^ — that  if  the  servant  is  acting  in  the  course  of  his  employ- 
ment,  or  in  obedience  to  a  direct  order,  or  if  the  act  of  the  servant  be 
ratified,  the  company  wUl  be  liable,  otherwise  not. 

(<)  L.  a,  9  Q.  B.  D.  S57  ;  51  L  J.,  Q.  B.  543  ;  47  L.  T,  10  ;  30  W.  R  797. 
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(i^^MAcu  The  leading  case  is  Gof  v.  Great  Northern  R  Co.  (/).  There  the 
(^strvanit,^  plaintiflF  took  a  return  ticket  from  London  to  Wood  Green  and  back. 
On  returning  to  London  he  gave  to  the  ticket  collector  an  old  half- 
ticket  by  mistake.  The  ticket  collector,  with  the  approval  of  the 
"superintendent  of  the  line,"  referred  the  matter  to  the  police  inspec- 
tor and  a  constable,  both  in  the  pay  of  the  defendants,  and  by  them 
the  plaintiff  was  taken  before  a  magistrate,  and  charged  with  travel- 
ling without  having  paid  his  fare,  and  with  intent  to  avoid  payment 
of  it  The  magistrate  dismissed  the  charge.  It  was  held  that  the 
company  were  liable,  in  an  action  for  false  imprisonment,  for  the  act 
of  the  "  superintendent  of  the  line."    The  Court  observed : — 

''  Up  to  a  certain  point,  there  is  no  doubt  about  the  law.    A  railway  company, 
tho\igh  it  be  a  corporation,  is  liable  in  an  action  for  false  imprisonment^  if  thfti 
imprisonment  be  committed  by  the  authority  of  the  company ;  and  it  is  not 
necessary  that  the  authority  shoidd  be  under  seal.     Both  these  points  wen 
decided  by  the  Court  of  Exchequer  in  Th^*  Eastern  Comities  B,  Co.  v.  Broom  (g). 
But  it  lies  upon  the  plaintiff  to  give  evidence  justifying  the  jury  in  finding  thst 
the  persons  actually  imprisoning  him,  or  some  of  them,  had  authority  £rom 
the  company  so  to  do.     In  The  Eastern  Counties  B.  Co.  v.  Broom,  the  Court  of 
Exchequer  Chamber  wore  of  opinion  that  what  was  stated  in  the  bill  of  excep- 
tions in  that  case  was  not  sufficient  evidence  for  that  purpose  ;  and  it  has  been 
argued  before  us  that  the  evidence  in  the  present  case  goes  no  further.     It  has 
also  been  argued  that,  in  Boe  v.    The  Birkenhead,  Lancashire   and  Cheshire 
Juiictiot^  B.  Co.  {h),  the  Court  of  Exchequer  entered  a  nonsuit  in  a  case  in 
which  the  evidence,  it  is  said,  was  similar  to  that  in  the  present  case  ;  and 
that  these  decisions,  one  in  a  court  of  error,  and  the  other  in  a  court  of 
co-ordinate  juris<liction,  are  binding  upon  us.     But  both  these  decisions  took 
place  in  1851  ;  and  in  lsr),'J  the  Court  of  Exclietjuer  Chainlxjr,  in  Oihs  v.  Tlie 
Taff  Vale.  H.  (V».  (/),  stated  principlea  which  are  also  binding   upon  us;  and 
which,  it  was  said  for  tlic  plain titF,  and  we  think  correctly,  are  applicable  to  the 
present  case.     The  question  there  wtia,  whether  there  was  evidence  sufficient  to 
prove  a  conversion  of  certain  (luicks  belonging  to  the  plaintiff  by  the  Taff  Vale 
Railway  Company,  the  defendants  in  that  action.     The  evidence  stated  in  the 
bill  of  exceptions  showed  that  the  ([iiicks  had  been  brought  in  two  parcels  to  two 
different  stations  belonging  to  the  defendants,  and  that  when  demanded  from 
the  clerks  there,  reference  was  made  to  one  Fisher,  who  was  called  *  the  general 
superintendent  of  the  line,*  and  he  refused  to  deliver  them  up.     Nothing  was 
stated  in  the  bill  of  exceptions   to  show  what  the   authority  of  a   'general 
superintendent  *  was.    There  being  no  d<»ubt  that  Fisher  was  guilty  of  a  con- 
version, the  question  was  whether  there  wiis  sufficient  evidence  of  his  authority 
from  the  company  to  make  them  liable.     Jorvis,  C.  J.,  Pollock,  C.  B.,  Alder- 
son,  B.,  Maule,  J.,  Piatt,  B.,  Williams,  J.,  and  Talfourd,  J.,  all  agreed  that 
there  was  sufficient  evidence.    Jervis,  C.  J.,  put  it  up(m  a  broad  and  intelligible 
principle.     He  said,  '  I  am  of  opinion  that  it  is  the  duty  of  a  company  carrying 
on  a  business  to  have  upon  the  spot  some  one  in  authority  to  deal  on  behalf 

(/)  8  E.  &  E.  672 ;  30  L.  J..  Q.   B.  {h)  7  Exch.  36  ;  21  L.  J.,  Ex.  9. 

148.  (0  2  E.  A:  B.  822 ;  23  L.  J.,  Q.  B.  48. 

{(f)  0)  Exdi.  :n4. 
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of  the  canipaiiy  with  all  cases  ivmxng  in  the  course  of  their  traffic  as  the  exigentf 
of  the  cme  tuny  (kniiaml  :  ami  I  think  it  was  a  question  for  the  jury  whether 
Fisher  in  this  caao  was  a  person  haring  svch  authority.'    ...... 

'*  The  qtiestion  in  that  case  arose  as  to  the  evidence  of  authority  to  deal  with 
gWnia^  aiitl  the  language  of  thu  ditierent  judpjes  being  with  reference  to  that  sub- 
ject»  they  speak  only  of  tho  exigencies  of  tniltic  or  of  the  busiiKsd  of  a  carrier  of 
goods  ;  but  the  saiue  itrinoiple  is,  we  think,  applicable  t<>  all  exigaucios  that  may 
be  natiu^ally  expected  to  ivrise  in  the  ordiiiary  course  of  any  of  the  business  of 
the  company.  If  these  ai'e  of  such  a  nature  that  a  rlecision  must  be  come  to  on 
behalf  of  the  company  promptly,  the  ct>mpany  may  reasonably  be  expected  to 
authorise  some  one  on  the  spot  to  decide  for  them  in  mich  cases.  Now  in  the 
present  case,  the  railway  company  cany  on  a  business  a  gi^.it  part  of  which  con- 
sists in  carrying  passengers  for  money.  By  statute  8  Viet,  e.  20,  ss.  lort,  104,  a 
penalty  is  imposed  on  any  person  travelling  on  a  railway  without  having  paid 
his  fare,  with  intent  to  avt>id  payment  thereof ;  and  power  ifi  given  to  all  oihcera 
and  servanta  on  behalf  of  the  company  to  apprehend  such  person  until  he  can 
conveniently  be  taken  before  a  justice,  in  the  ordinary  course  of  affairs 
the  e<iuipany  nui  t  decide  whetlier  they  will  submit  to  what  they  believe  to  be 
an  imposition  or  use  this  sujunuuy  jmwer  for  their  protection  ;  and  aa  from  tlie 
nature  of  the  case  the  decision  whether  a  particular  passenger  shall  bo  arrested 
or  not  must  be  made  without  delay,  and  as  the  c^ise  niay  not  bo  of  infrequent 
occurrence,  we  think  it  a  reasonable  inference  that  in  the  conduct  of  their  business 
the  company  should  have  on  the  spot  ofticers  with  autliority  to  determine,  without 
the  delay  attending  on  convening  the  directors,  whether  the  servants  of  the  com- 
pany shall  or  shall  not  on  the  company's  behalf  apprehend  a  person  accused  of 
thia  offence.  We  think  that  the  compiiny  would  have  a  right  to  blamo  those 
ofticers  if  tliey  did  not  on  their  l>ehalf  apprehend  the  person  if  it  seemed  a  fit 
case  ;  and>  if  s<j,  the  company  must  be  answerable  if  ^  in  the  exercise  of  their 
discretion,  those  otBcers  on  their  behalf  apprehend  an  innocent  person  / 

Upon  the  principles  laid  down  in  this  well -considered  case,  which  f^i«  imprUiaii- 
have  never  been  deviated  from,  a  railway  company  has  been  held 
liable  to  an  action  for  i'n.\m  imprisonment  in  respect  of  an  inspector 
of  a  station  giving  a  passenger  into  custody  for  refusing  to  produce 
his  ticket  (i?X  and  to  an  action  for  assault  by  one  of  their  porters  for 
pulling  a  passenger  out  of  a  carriage  under  tlio  impression  that  the 
passenger  liad  got  into  the  wrong  train  (l). 

A  station  master  has  no  implied  authority  to  bind  the  company  contmcttop*/ 
to  pay  for  surgical  attendance  on    an  injured  passenger  (m),  but  a  RtL*^<uiice. 
" general  manager  "  has  {?i),  and  so  has  a  *'  sub-inspector  of  police/* 
charged  with  the  duty  of  repairing  to  the  scene  of  an  accident  ia 
his  district  (o).      A  night  inspector   has    no    implied   authority   to 


(X*)  Moon  ▼.  Meifffpolittm  IL  GtK^  L.  R., 
8  Q.  B.  8€. 

(0  Bauky  v.  .V.  S,  *  C,  R.  Co.,  L  R., 
8  C.  P.  148 ;  42  L.  J,,  C\  P.  78  j  28  h.  1\ 
364,  affirming  decision  k^low,  L.  K.,  7  C.  P. 
415*  In  Gl4t\m  v,  L.  and  *S\  IV.  R  Co., 
L.  R,,  3  Q.  B.  25,  the  plaintiflF,  on  being 
taken  into  custody,  left  a  race -glass  in  the 
catriagB,  and  it  was  held  that  he  oould 


not  recover  the  rake  of  it  from  the  cmri* 
pany. 

{m)  Ctfx  V,  Midtand  C&uniia  H,  Ci>,* 
8  Exch,  268. 

(n)  G,  IV.  R.  Co.  V.  WillU,  34  L.  J., 
C.  P.  195, 

(o)  Larga^n  ▼.  O.  fV.  A  C^.,  30  h.  T. 
m,  Ex.  Ch. 
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8.  LiabUUyqf 

Company  far  Act$ 

of  Servants. 

Booking  and 
delivery  of 
gooda. 


False  imprison- 
ment. 


MAlicioiu  pro- 
secution. 


Libel 


answer  questions  as  to  delivery  of  goods  (p).  But  a  booking  clerk 
booking  cattle  out  of  their  proper  order,  when  it  was  not  known  to 
the  consignor  that  the  clerk  was  acting  without  authority,  has  been 
held  to  render  the  company  liable  for  delay  caused  by  disobedience 
to  his  instructions  (q).  If  the  instructions  of  the  company  had  been 
known  to  the  plaintiff  it  would  have  been  otherwise  (r).  But  a  head 
porter  (even  in  the  absence  of  the  station  master)  («)  has  no  authority 
to  give  a  person  into  custody  on  suspicion  of  stealing  the  company's 
property  from  the  station  yard  (s),  nor  has  a  booking  clerk  authority 
to  arrest  a  passenger  on  a  suspicion  of  an  attempt  to  rob  the  till 
under  his  charge  (t).  Nor  are  the  company  liable  for  an  as.sault 
committed  by  one  of  their  constables  in  wrongfully  giving  the  plain- 
tiff into  custody  for  an  assault  upon  one  of  the  company  s  servants  (u). 
But  where  a  booking  clerk  charged  the  plaintiff  with  stealing  a  ticket, 
and  the  plaintiff  was  searched  by  the  station-master,  the  Exchequer 
Chamber  in  Ireland  held  the  company  liable  for  the  acts  of  these 
officials  (x). 

A  railway  company  is  not  liable  for  a  malicious  prosecution  insti- 
tuted by  one  of  their  servants  without  their  knowledge  or  direction  (y), 
but  the  employment  of  policemen  by  a  railway  company  to  protect 
their  property  is  an  act  within  the  incorporation  of  the  company  (z). 
It  has,  however,  been  said  by  Lord  Bramwell  (a)  and  by  Alderson, 
B.  (6),  that  an  action  for  malicious  prosecution  does  not  lie  against  a 
railway  company  or  other  corporation  aggregate,  though  authorities 
to  the  contrary  are  not  wanting  (c). 

A  i-ailway  company  may  be  sued  for  libel  (rf). 

No  servant  of  the  company  can  be  taken  to  be  authorized  by  the 
company  to  do  that  which  the  company  would  not  have  been  justified 
in  authorizing  (e). 


{p)  O.  W,  R.  Co.  V.  Willu,  34  L.  J., 
C.  P.  195. 

\q)  Page  v.  Q.  N.  H.  Co.,  Ir.  R.,  2  C.  L. 
228. 

(r)  See  Slim  v.  G.  N.  H.  Co.,  14  C.  B. 
647,  where  it  was  lield  that  the  defendants 
were  not  responsible  for  non-delivery  of 
live  stock  left  at  the  station  without  an 
acknowledgment  from  the  proper  officer  of 
their  receipt. 

{s)  Edwards  v.  Z.  <i:  X.  W.  R.  Co., 
L.  K.,  6  C.  P.  445;  39  L.  J.,  C.  P.  241. 

(0  Alkti  v.  L.  d:  S.  W.  R.  Co.,  L,  R., 
6Q.  B.  65;  40  L.  J.,  Q.  B.  55. 

(m)  WaXka-  V.  S.  E.  R.  Co.,  L.  R., 
6  C.  P.  940  ;  39  L.  J.,  C.  P.  346. 

(x)  Van  den  Eynde  v.  UhUr  R.  Co., 
Ir.  R.,  6  C.  L.  328. 

(y)  Stevens  v.  Midland  R.  Co.,  10  Exch. 


352. 

(2)  Edioards  v.  Midland  R.  Co.,  L.  K., 
6  Q.  B.  D.  287. 

{a)  In  Ahrath  v.  North- Eastern  R.  Co., 
h.  R.,  11  App.  Gas.  247  ;  55  L.  J.,  Q.  B. 
457. 

(^>)  In  Stevens  v.  Midland  R.  Co., 
siij>ra. 

(c)  See  Green  v.  Londi/n  General  Omni- 
bus Co.,  7C.  B.,  N.  S.  290;  JCdly  v. 
Mid.  G.  W.  R.  Co.,  Ir.  R.,  7  C.  L.  8  ;  and 
per  Fry,  J.,  in  Edtcards  v.  Midland  R. 
Co.,  supra. 

^  {d)  Whitfield  v.  SaiUh  EasUm  R.  Co., 
E.  B.  &  E.  115.  They  may  also  sue, 
Meiropolitan  OmnUnis  Co.  ▼.  Hawkins, 
4  H.  &  N.  87- 

(e)  Poulton  V.  L,  d:  S.  fV.  R.  Co.,  L.  R., 
2  Q.  B.  634  ;  36  L.  J.,  Q.  B.  294. 


(     641     ) 


CHAPTER  XVIIL 


ON  THE  ASSESSMENT  OF   RAILWAYS  TO  THE   POOR*S  KATE,   ANT) 
TO   LOCAL   AND   DISTRICT  RATES. 


1.  Pnnciphs  of  Rmimtij  Mating  .  641 

2,  77k'  fmdin*}  Dirisi4)nx  ;     .     .     .  649 

SitHth'Wrstem  Case  .  ,  ,  .  040 
Grant  I  Jntiftion  Case  .  .  .650 
Great  Western  Cam  (No.  1)  »  651 
BiighUm  Cast  ♦,....  G54 
Grmi  IVf^st^rn  Case  (No.  2)   .  657 

NtwmarJcH  Com 662 

SmUh^EixMei-ri  Case  .  .  .  ,  665 
Cannock  Case  , 671 


( fl^sermt  Unis — continue  d* 

Hanghleif  Cu^e  ,  .  .  . 
LhntH^imnt  Ca^e  .  .  . 
Bedford  Unhm  Case  ,  , 
Stocktmi  ti  Darlington  Case 
SL  Pancras  Ca^*e  ,     .     ,     . 

3.  How  t-Lt  rate  a  Jlaihvatj    .     , 

Natih  Stafff/rdMrc  Case    . 

4.  Qiiarter  Mating      .... 

5.  Appeals  mui  MigM  of  Vothig 


qf  Hailtoay 
BoHnff. 


!•  The  Principles  of  Railway  Rating. 

It  is  well  known  that  railway  companies  ai^e  rateable  to  the  relief 
of  the  poor ;  but  many  difficoltiea  have  always  been  experienced  in 
carrying  the  law  into  effect.  The  difficulties  in  arriving  at  the  amount 
of  the  rate  (which  is  for  quarter  sessions)  must  always  continue ;  the 
difficulties  in  fixing  the  principles  of  rating  have  been  gradually 
cleared  up  by  succes^sive  decisions,  with  the  exception  of  the  difficulty 
connected  with  the  rating  of  branch  lines,  which  is  still  unsettled. 

Railway  companies  are  liable?-  to  he  rated  to  the  poor's  rate,  as  Compwiict 
being  occupiers  of  land,  within  43  Eliz.  c*  2,  s.  1,  which  enacts,  that  *' occtipien t*f 
competent  suras  shall  be  levied  in  each  parish  for  the  relief  of  the 
poor,  by  "  taxation  of  every  inhabitant,  parson,  vicar,  and  other^  and 
of  every  occupier  of  lands,  houses,  tithes  impropriate,  propriations  of 
tithes,  coal  mines,  or  saleable  underwoods  in  the  parish,"  to  be  gathered 
out  of  the  parish,  according  to  the  ability  of  the  parish. 

And  the  Parochial  Assessment  Act,  1836  (a),  enacts,  sect.  1 : — 

**  Thnt  no  rate  for  tlio  relief  of  the  pfxir  in  England  and  Walea  Hhtdl  be  allowed 
by  any  juaticeB(6),  or  he  of  any  force,  wliich  «!uill  not  be  made  upon  an  estimate 


AiiAi»am«Dt  Act. 


(a)  6  &  7  Will  4,  c  9e,  See  alao  the 
Unton  AMessment  Committee  Act,  1862 
(25  k  2d  Yict  c.  103),  B.  15  ;  and  the 
Union  Aasessuient  Committee  Act,  1S64, 
27  A  28  Vict  c.  89. 

H.— VOL.  L 


[h}  Tlie  Allowance  of  a  imte  by  JQisticea 
is  a  mere  minvfkrini,  aad  not  ajudiaal, 
act.  M,  V*  Eftfl  of  YarhQn>itph,  12  A.  k  E. 
416.  But  u  rate  vrithout  it  is  void.  Fox^  v. 
I>em*#,  ea  B.  IL 
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^0/ RoSSwi'**  ^^  ^^®  ^®*  annual  value  of  the  several  hereditaments  rated  thereunto,  that  ib  to 
Rtttiv^.^  *ay,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants*  rates  (c)  and  taxes,  and  tithe  commutation 
i*ent-cluurge  (if  any),  and  deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance  and  other  expenses  (if  any)  necessary  to  maintain 
them  in  a  state  to  command  such  rent :  provided  cdways,  that  notMng  herein  con- 
tained shall  be  construed  to  alter  or  affect  the  principles  or  different  relative 
liabilities  (if  any)  according  to  which  different  kinds  of  hereditaments  are  now  by 
law  rateable." 


ExemptloQ  of 
■tock>m-tnule. 

S  A  4  Viet  e.  89. 


TnnnnlHion  of 
Mooontitoover- 


B.  a  Aet,  1. 107. 

Notieeby 
Aaaeatment 
Committae  of. 


Obligation  to 
iiiAke  up  dell- 
ciency  in  assess* 
nients  to  poor 
rate  caused  by 
construction  of 
railway. 

L.  C.  Act,  s.  183. 


East  London  B, 
Co.  V.  White- 
churcK 


And,  by  3  &  4  Vict.  c.  89,  s.  1  (d),  it  is  enacted  that — 

"  It  shall  not  be  lawful  for  the  overseers  of  any  parish,  township  or 
village  to  tax  any  inhabitant  thereof,  as  such  inhabitant,  in  respect  of 
his  ability  derived  from  the  profits  of  stock-in-trade  or  any  other 
property,  for  or  towards  the  relief  of  the  poor." 

Railway  companies  are  bound,  under  penalty,  to  prepare  annual 
accounts  of  their  receipts  and  expenditure,  and,  if  required,  to 
transmit  copies  of  such  accounts  to  the  overseers  of  the  several 
parishes  through  which  the  railway  passes  (c) ;  and  by  sect  5  of  the 
Union  Assessment  Committee  Amendment  Act,  1864,  27  &  28  Vict, 
c.  39,  within  fourteen  days  after  the  transmission  to  an  Assessment 
Committee  of  any  valuation  list,  the  committee  must  give  notice  to 
every  railway  company  named  in  the  list  as  the  occupier  of  any 
property  included  therein,  and  not  having  any  office  or  place  of 
business  in  the  parish  to  which  the  list  relates,  of  the  sum  set  down 
as  the  rateable  value  of  the  property  occupied  by  the  company, — 
which  notice  may  be  sent  by  post  to  a  principal  office  of  the 
company. 

While  a  railway  is  in  the  course  of  construction,  the  company, 
if  possessed  of  lands  liable  to  be  assessed  to  the  poor  rate,  are  liable, 
from  time  to  time  and  until  the  completion  and  assessment  of  the 
works,  to  make  good  the  deficiency  in  the  assessments  caused  by  the 
taking  of  the  lands  ;  and  such  deficiency  (which  is  payable  on  demand) 
must  be  computed  according  to  the  rental  at  which  the  lands,  with 
buildings  thereon,  were  rated  at  the  time  of  the  passing  of  the  special 
act(/).  Such  is  the  effect  of  an  important  provision  in  the  Lands 
Clauses  Act,  1845,  which,  according  to  the  decision  of  the  House  of 
Lords  in  East  London  R.  Co.  v.  Whitechurch  (g),  upon  a  similar 
clause  in  a  special  act,  has  a  purely  parochial  application,  and  ceases 
to  operate,  qud  a  particular  parish,  so  soon  as  the  line  is  completed 


(c)  In  metropolitan  parishes,  the  general 
rate  and  lighting  rate,  levied  under  18  &  19 
Vict.  c.  120,  8.  161,  are  tenants' rates,  and 
are  to  be  deducted.  Ji.  v.  Goodchild,  27 
L.  J.,  M.  C.  233  ;  E.  B.  &  E.  1  ;  and  see 
ibid,  as  to  tenants'  profits. 

(d)  Continued  by  Successive  Expiring 
Laws  Continuance  Acts,  and  lastly  by  the 


Expiring  Laws  Continuance  Act,  1S88, 51  k 
62  Vict.  c.  38,untilthe3l8t  December,  1889. 

{r)  R.  C.  Act,  1845,  8.  107. 

(/)  L.  C.  Act,  1846,  8.  133. 

ig)  L.  R..  7  H.  L.  81  ;  43  L.  J.,  M.  C. 
159 ;  30  L.  T.  412 ;  reversing  the  judgment 
of  the  Exchequer  Chamber,  L.  R.,  7  Ex. 
424,  and  restoring  that  of  the  Exchequer, 


SECT.  1. — PRII^CIPLES   OF   RAILWAY   RATING. 


643 


and  worked  within  that  parish,  however  far  fruin  con^pletion  other 
portious  of  the  line  may  be.     Tlie  deficiency  which  is  to  be  made  up  ctJ!m^'^*iite 
inchides  any  deficiency  in  respect  of  amounts  raised  for  borough  rate 
under  s*  145  of  the  Municipal  Corporations  Act,  1.S82,  45  &  46  Vict 
c.  50,  or  for  county  rate  under  15  k  16  Vict.  c.  HI,  s.  'M  (A). 

These  are  the  statutory  provisions  now  in  force.  It  may  also  be  5htfrT?r3iiu '*'* 
taken  to  be  a  well-established  principle,  that  a  railway  is  rateable  in  e*™*^- 
the  parish  where  the  profits  are  earned ;  and  it  makes  no  differen*!e 
tliat  the  earnings  are  received  elsewhere ;  just  as  a  farmer  is  rateable 
in  the  place  where  he  grows  his  corn,  not  where  he  sells  it  (/).  It 
therefore  makes  no  difference  that  a  portion  of  the  fares  and  toils 
wliich  are  earned  in  any  parish  are  received  at  any  other  place. 

And  it  is  the  amount  of  the  traffic  over  the  portion  of  the  railway  ^^^^^^ 
in  each  paTuh,  taken  in  connection  with  the  proper  deduction,  which 
must  regulate  the  amount  of  the  rate.  If  the  portion  in  a  parish  is 
more  productive  th*an  other  portions  in  other  parishes,  either  because 
there  is  more  traflic,  or  because  the  yearly  outgoings  and  expenses 
there  arc  less,  it  ought  to  be  assessed  at  a  higher  proportionate 
value  {k) :  as  "  the  value  which  the  land  occupied  in  each  parish 
produces,  after  the  due  allowance,  is  that  upon  which  the  occupier  is 
to  be  rated  in  each  "  (7),  This  is  called  the  parochial  principle,  in 
contradistinction  to  the  mileage  principle,  which  incorrectly  assumes 
that  the  property  must  be  equal  throughout  the  whole  Hue  of  a 
railway. 

Another  principle  of  the  law  is,  that  the  amount  of  the  assessment  PrironttMrt 
to  the  rate  does  not  depend  upon  the  amount  of  the  vap did  originally 
exptnded  in  constructing  the  portion  of  the  railway  which  is  the  sub- 
ject of  the  assessment  {ni)  ;  except,  indeed,  so  far  as  such  expenditure 
has  increased  the  annual  value  of  that  portion  of  the  railway ;  for 
instance^  the  tunnel  at  Box  Hill,  on  the  Great  Western  Railway,  or 
the  portion  of  the  L  &  N.  W.  Railway  constructed  across  Chat 
Moss,  must  be  rated  with  reference,  not  to  its  original  cost,  but  witli 
reference  to  the  amount  of  its  yearly  earnings  and  outgoings,  in  the 
same  proportion  as  any  other  parts  of  the  railway  less  costly  in  their 
constniction. 

It  therefore  appears,  lat,  that  railway  companies  are  liable  to  be 
rated  as  being  occupiei-s  of  land ;  2ndly,  that  the  compauy  must  l>e 


L.  R.,  7  Ex.  248 ;  and  ovcrnilitig  Reg,  y. 

Q.  B.  698.  Tlifl  claufte  of  tlie  ft|)«cial  art 
in  question  merely  differed  from  the  Act  of 
1845  in  apjilyiu^  to  aewors  rate  and  other 
rmtes  iti  aUditiou  to  the  poor  rate.  See  ahm 
Stratiofi  V,  Mdropolitan  Board  o/  Worht, 
L.  K.,  IOC.  R  76. 

(A)  Fanner  v.  V.  d-  K  fF,  R.  Co.,  L  R. , 
20  Q.  B.  D,  7m, 


(i)  R,  V.  ItJiMlanU  of  Bamei,  1  B.  & 
A(L  at  p.  116,  i>er  Piiike,  J. 

{k)  R.  \\  InhaHiafU^  of  Kingw%Dinford, 
7  a  4  C-  242 ;  R,  v.  Ll  Jb  A'.  IV.  Rl  Co, 

if)  R^r,  L,  B,  it  Af.  a  K  Co,,  20  L*  J., 
M.  C.  124, 

{m)  R,  V.  Mik  Eiul  Old  Toum,  10  (^  B. 
20S  ;  le  L.  J..  M.  C.  184.  And  se«  R.  v. 
N^th  StitffonMirt.  R.  Co,,  80  L.  J,,  M.  C. 

T  T    i 
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CHAP.   XVIII.— THE  RATIKQ  OF  RAILWAYS. 


1.  PrineipUt 

o/Bailway 

Rati  no. 


InAppHoabllitj 
of  E*aroc4ital 
AsurwiinentAot 
toimilwayntins. 

R.  Y.  (irmt 
WtiltmR.  Cb. 


assessed  upon  an  estimate  of  the  net  annual  value  of  the  heredita- 
ments, i.6.  the  land  on  which  the  railway  is  constructed  ;  SrcHy,  that 
they  are  not  liable  to  be  assessed  in  respect  of  their  ability  derived 
irom  stock-in-trade,  or  any  other  property,  except  land  ;  4thly«  that 
the  rate  must  be  upon  the  parochial,  and  not  upon  the  mileage  prin- 
ciple ;  and,  lastly,  that  the  cost  of  the  railway  and  works  in  the 
particular  parish  cannot  be  taken  as  an  estimate  on  which  to  found 
the  rate. 

These  principles  of  law  appear  to  be  clear  and  distinct  enough; 
but  in  their  practical  application  great  diflSculties  have  been  expe- 
rienced. They  seem  to  arise  chiefly  from  the  following  causes  :  first* 
the  evident  unsuitability  of  the  Parochial  Assessment  Act  to  the 
rating  of  railway  property;  2ndly,  from  the  extreme  difficulty  of  dis- 
tinguishing the  profits  of  trade  made  by  a  company  as  carriers,  and 
by  the  use  of  engines  and  other  personal  property  (in  respect  of 
which,  as  we  have  seen,  they  are  not  rateable),  from  the  profitable 
occupation  of  the  land  upon  which  the  railway  is  constructed ;  and, 
lastly,  from  the  embarrassment  which  has  been  introduced  by  rating 
branch  railways  independently  of  main  or  trunk  lines,  when  both  are 
under  one  management,  and  thus  raising  the  veocata  quasstio  as  to  the 
rateable  value  of  the  former,  when  regarded  as  a  feeder  of  traffic  to 
the  latter. 

With  respect  to  the  first  cause  of  difficulty,  we  need  only  refer  to 
the  forcible  language  used  by  Lord  Campbell,  C. J.  (n),  and  we  shall 
see,  at  once,  how  gi*eat  an  obstacle  is  presented  by  the  incongruous 
provisions  of  the  Parochial  Assessment  Act.  His  Lordship,  after 
expressing  an  earnest  hope  that  some  legislative  enactment  would 
relieve  the  Courts  from  the  difficulty  of  administering  the  existing 
law,  said, — 

''The  rule  laid  down  by  the  Parochial  A^ssessment  Act  is  easily  applicable  to 
the  property  which  the  Legislature  then  had  in  contemplation,  but  it  is  wholly 
inapplicable  to  a  railway  extending  many  miles  through  many  parishes,  with  a 
trunk  line  and  branches,  the  traffic  upon  its  different  sections  varying  materially, 
and  the  expense  of  working  these  different  sections  bearing  no  certain  propor- 


(«)  In  72.  V.  O.  W,  R.  Co.,  15  Q.  B.  at 
p.  897.  And  in  R.  v.  Coventry  Canal  Co., 
28  L.  J.,  M.  C.  102 ;  1  E.  &  E.  672,  where  it 
was  held  that  the  expense  of  maintaining 
locks  in  a  canal  is  not  a  local  expense,  but 
ought  to  be  thrown  on  the  whole  lino  of 
canal,  the  same  learned  judge  said,  *' There 
certainly  is  considerable  difficulty  in  apuly- 
infij  the  rule  laid  down  in  the  Parochial 
Assessment  Act  to  canals  and  railways 
passing  through  many  parishes ;  and  we 
had  hoped  that  the  Li^gislature  would  have 
relieved  us  from  the  difficulty  by  laying 
down  rules  of  rating  more  ajiplicable  to 
a  species  of  property  rapidly  increasing 


in  amount,  w^hich  does  not  seem  to  have 
been  in  contemplation  when  the  Parochial 
Assessment  Act  |)asse<l.  Rut  the  Legis- 
lature declining  to  interpose,  we  have  been 
diiven  to  di.si)ose  of  all  these  cases  in  the 
best  manner  we  could  ;  and  we  see  no 
aggravated  difficulty  in  applying  to  these 
tlie  only  rule  given  to  us,  whether  the 
companies  are  carriers  themselves,  or  re- 
ceive their  profits  in  the  shape  of  tolls 
for  using  the  means  of  conveyance  which 
they  furnish  to  the  public,  without  furnish- 
ing the  vehicles  to  convey,  or  the  moving 
power." 
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tion  to  tho  earnings  ujioii  tliem.  Required  tn  dGtenniiiti  how  a  rfiilway  company 
should  be  aflflesAed  in  a  pariah  tlLrough  which  a  branch  ot  t!io  railway  passes 
without  any  station  witMn  the  pariah,  the  ti^affic  on  this  branch  being  conipani- 
lively  email,  aiid  large  outg* jiugs  being  reriuired,  from  the  peciiharitiea  of  the 
locality,  to  keep  in  repair  and  to  work  the  portion  of  tlie  railway  within  this 
parish,  we  are  directed  to  consider  the  rent  at  which  this  aectioti  of  the  railway 
raiglit  reasonably  he  expected  to  let  from  year  to  year,  free  of  all  usual  tenants* 
rates  and  taxea  and  tithe  cnuimiitation  rent-chaige^  and  tho  only  guide  we  have 
as  to  deductions,  is  to  deduct  tlie  probable  annual  cost  of  repairs,  insurance  ami 
other  expenses,  withoufc  any  intimatiun  as  to  what  we  are  to  do  with  respect  to 
tmmels  or  eiubankmenta,  or  standing  engines  employed  exclusively  within  the 
parishi  or  tooomotiTe  engmea  ejnployed  on  the  whole  line,  or  the  general  ex- 
penses of  the  directors  who  manage  the  entire  concern,  or  the  charge  arising 
from  the  maintenance  of  stations  or  the  employiuent  of  polic^i.  If  we  suttle  all 
these  and  similar  c|uustions,  we  may  be  considered  legislators  rather  than  judgus, 
making  rather  tlian  expounding  tlie  law.  At  all  events  we  muni  prt'cued  upon 
a  most  imprubable  and  nearly  absurd  supposition  that  a  person  may  be  found 
who  would  take  the  portion  of  the  railway  which  passes  through  a  single  parish, 
and  no  more,  as  tenant  from  year  to  year. 

**  Witlmut  some  alteration  in  or  declaration  of  the  law  upon  this  subject  by 
the  Ltrgislatui-e,  we  foresee  that,  although  we  should  give  judgment  between 
these  parties,  much  trouble,  litigation  and  expense  must  still  arise  both  to 
parishes  and  to  railway  companies  throughout  England/* 

As  to  the  second  difficulty  suggested,  ie„  that  which  proceeds  from  N«ieK«ity  nr  dis- 
the  necessity  of  distintmishing  tlie  protits  oi  trade,  and  sucb  as  arise  tweeiii>i.>tiuof 
fi'om  personal  property,  from  those  which  beioiig  to  the  occupation  proiiu orijiiid 
of  hxnd,  we  may  observe  that  this  important  investigation  rests 
entirely  with  the  Courts  of  Quarter  Sessious,  who  are  the  sole  judges 
of  the  facts  in  each  particular  case,  and  who  alone  can  determine  thia 
difficult  problem.  The  Court  of  Queen's  Bench,  adhering  to  old 
decisions,  has  resohitely  declined  to  interfere  with  the  findings  of  the 
sessions.  As  we  shall  see  here^ifter,*  the  mode  now  adopted  to 
ascertain  the  rateable  value  of  a  railway  is»  first,  to  ascertain  the 
gross  receipts  of  the  line  within  the  particular  parish,  and  then,  by 
making  a  series  of  elaborate  calculations,  to  endeavour  to  exhaust  the 
proper  deductions,  so  a^  to  arrive  at  a  sum  which  expresses  the  net 
rent  which  a  tenant  from  year  to  year  might  be  expected  to  give  for 
the  portion  of  the  railway  which  is  situate  in  the  parish  raising  the 
rate.  This  being  the  state  of  the  Iaw»  a  Court  of  Quarter  Sessions, 
in  the  early  case  of  Reg.  v.  Grand  Jiinction  R.  Co.  (o),  which  was 
submitted  to  the  Superior  Court,  invited  the  judges  to  say  whether 
the  proper  mode  of  finding  out  the  rateable  value  of  the  railway  Jiad 
been  adopted  by  thera,  and  we  find  the  following  answer  returned  : — 

"  The  gross  yearly  receipts  of  the  company,  as  occupiers  of  and  carriers  tm  the 
railway,  must  at  lea><t  include  the  proper  aubject-mfttter  of  the  rate.    The  sessiorji 


p>flt«raL 


{9)  4  Q.  a  18. 
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^'  fs^^  have,  therefore,  taken  a  sum  agreed  to  represent  them  as  the  first  x>omt  to  atart 
BnHng.  from.  They  then  assimie  an  amount  of  capital  employed  in  the  trade,  and 
deduct  from  the  former  sum  two  percentages  on  the  latter,  for  the  interest  of 
this  capital  and  the  profits  which  ought  to  be  made  on  it,  and  a  third  for  the 
depreciation  of  stock  beyond  usual  repairs  and  expenses  ;  4thly,  they  deduct 
from  the  gross  receipts  the  annual  costs  of  conducting  the  trade  ;  5thly,  they 
deduct  the  annual  value  of  all  the  land  occupied  by  stations,  &c.,  and  elsewhere 
rated  ;  and,  6thly,  a  sum  per  mile  for  the  production  of  rails,  chairs,  sleepers, 
&c.  These  deductions,  taken  together,  seem  to  us  to  include  whatever  is  pro- 
perly referable  to  the  trade,  and  distinguishable  from  the  increased  value  which 
that  trade  gives  to  the  land.  We  do  not  now  speak  of  the  amouaU  allowed 
under  each  item,  and  we  decline  to  give  any  opinion  on  this  point,  which  is 
properly  for  the  sessions  ;  but  if  these  are  the  proper  heads  of  deduction,  then 
the  residue  must  represent  the  value  of  the  occupation  ;  and  if  so,  this  alone  is 
brought  into  the  rate,  and  the  profits  of  trade  are  excluded.  Accordingly,  the 
sessions  have  found,  as  an  inference  from  the  facts,  that  the  residue  is  the  sum 
which  a  tenant  from  year  to  year  might  reasonably  be  expected  to  give  for  the 
railway  and  corporeal  hereditaments  now  occupied  by  the  company  in  connexion 
with  the  railway,  exclusive  of  the  stations  and  other  buildings  rated  separately, 
such  tenant  being  assumed  to  have  the  same  and  no  other  power  of  using  the 
railway — the  same  and  no  other  advantages  and  privileges — as  the  company  now 
possess.  If  tfie  deduction  exhaust  that  portion  of  receipts  refetuble  to  trade^  the 
inference  of  the  sessions  is  fair.  If  the  advantages  and  privileges  which  the 
company  possess  are  attributable  to  their  occupation,  and  would  pass  with  it, 
their  assumption  is  well  founded.     We  agree  with  them  in  both." 

a^,  V.  G,  w.  So,  in  the  subsequent  case  of  Reg.  v.  Gh^eat  Western  R.  Co.  (p), 

where  the  same  elaborate  process  of  making  deductions  from  the 
gross  receipts  of  the  railway  company  had  been  adopted,  the  sessions 
submitted  to  the  judgment  of  the  Court,  as  a  distinct  question  for 
their  determination,  "  the  principle  upon  which  the  calculations  were 
founded,  and  the  propriety  and  sufficiency  of  the  deductions."  But 
the  Court,  although  thus  pointedly  invited  to  the  discussion  of  the 
amount  and  sufficiency  of  the  deductions  made  by  the  sessions, 
declined,  as  they  had  done  before,  to  answer  the  question  in  the 
following  terms : — 

*  *  We  are  to  see  whether  these  deductions  include  all  such  as  ought  to  be 
made  on  an  ordinary  occupation,  exclusive  of  trade,  and  also  all  such  matters  as 
are  distinctly  referable  to  the  trade  only,  and  do  not  enhance  the  value  of  the 
occupation.  If  so,  the  principle  of  the  rate  is  right ;  whetJier  sufficient  inanunint 
under  each  head  Juis  been  allowed  it  is  not  for  us  to  determine. " 

And,  lastly,  after  having  discussed  in  detail  the  various  heads  of 
deduction  claimed  by  the  company,  but  resisted  by  the  parish  officers, 
the  judgment  proceeds  as  follows : — 

**  Two  more  (juestions  are  stated  :  the  first,  as  to  the  mode  of  ascertaining  the 
tenants'  profits,  in  order  to  thoii*  deduction  from   the    rateable  value.     The 

ip)  6Q.  B.  179. 
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respondents  have  taken  the  original  value  of  the  plant  or  moveable  stock,  and 
allowed  10/.  per  cent,  upon  it  for  these  profits,  as  well  lus  the  profiU  of  trade. 
The  appellants  say  that  the  more  correct  mod©  would  be  to  ascertain  them  by  a 
percentage  on  the  gross  receipis,  and  claim  to  have  15/.  per  cent  deducted  frnm 
these  on  that  accounts  We  are  very  unwiliing  to  withhold  our  aid  in  settling 
questi*>ns  for  the  aeasions  of  such  novelty  and  fliflSculty  as  the  railway  rating 
must  often  bring  before  tliem  ;  but  we  tmght  not  to  go  beyond  our  province, 
and  so,  perha]>s,  mislead  thein.  This  question  involves  no  principle  of  law,  and 
we  decline  to  answer  it." 

These  cases,  and  others  of  a  similar  cliaracter,  appear  to  jostifv  the  Bntcabk  value 
remark  we  have  made,  that  Justices  at  Quarter  hessions  are  lelt  to  *^^i"UA, 
asceii^aio,  as  they  best  can,  the  rateable  value  of  a  raihvay  {q) ;  iior 


iq)  In  some  of  the  cns<?Sj  the  Courts  of 
Quarter  Sessions  Reerii  pimctically  to  treat 
iiip  laud  as  the  phnctpal  aoaree  of  pi-oiit^ 
Mrhilgt  the  capital  and  atock-in -trade, — the 
latter  consisting  of  thu  locomcitive  en«;inus 
and  (^urriages  uned  by  the  com  pan}*  in  their 
trade  as  carriers, — all  personal  prtJiaTty, 
and  consequently  not  rateal^le,  w^tmi  to  be 
cODsidered  as  btiing  merely  accessory  to  thif 
occupation  of  the  land.     This  rci^ult   has 
been  arrived  at  by  ths  process  of  mnkiiig 
certain  deductions  from  the  gross  receipts 
of  the  company^  until  the  sessions  at  htat 
arrive  at  the  net  rent  whieh  a  tenant  from 
year  to  year  would   be   BUppoi$&d   to  l>e 
wilhng  to  give  for  the  occupation  of  the 
portion  of  the  railway  within  the  parish ; 
and  the  Court  of  Queen's  Ben<^h  has  said, 
"Assnmins  that  you  allow  ^ums  sullieiezjt 
in  amount  oy  way  of  deduetiou,  we  think 
the  residue  properly  shows  the  rateable 
value  of  the  land/'     ?fow  it  is  to  be  ob- 
senred  that  tlie  rateable  value  of  a  farm  or 
of  a  manufactory  may  be  a?«;i'rtaincd  by  a 
similar  priices*  to  that  introduLifl  into  rail* 
wiiy  rat  I  tig,  j.r  ,  by  taking  firnt  the  wh«lc 
of  the  gross  R^r^ejpta  of  the  farmer  or  maiju- 
facturer,  ami  then  by  making  doduetions 
suHiciciit  in  number  and  amount  to  exhaust 
every  y>'>rtiou  of  the  receipts,  except  that 
which  tlie  farmer  or  maDufactnrer  would 
b«  willing  to  pay  as  rent  for  his  farm  or 
manufactory;  hut  it  is  extremely  impro* 
bable  that  a  sm-veyor  wouM»  under  any 
circuriistaiice^  adopt  this  prw*'«»  (which 
seems  ingeniously  contrived  to  nm  up  the 
rate  on  rail  way  a  to  the  highest  fioint)  in 
proceeding  to  rate  a  farmer,  much  Ims  % 
mftnufaeturer.     If  we  look  accurately  into 
the  facta  we  shall  loe  that  the  pro  tits  of 
a  railway  company,   working  their  own 
line,  are  chiefly  derived  from  two  sources 
—the  occupation  of  a  certain  quantity  of 
land  on  which  the  railway  is  formed,  and 
the   possession  of  capital  in   money,  and 
valuable  personal  |>ro|N»rty,  in  the  sha[»e 
of  locomotive    ana    ottier  carriages,    and 
variolic  kinds  of  unfixed  machinery :  the 
commny  ali^o  employ  a   numerous  body 
of  clerks  and  other  servants  to  carry  on 


the  buhiness  of  the  railway.  So  tlni*  nro- 
fits  made  by  a  farmer  of  laud  iltc ,  in  like 
manner,  chiefly  derived  from  the  siame 
sources.  *.  *•.,  the  occupation  of  a  certfliu 
quantity  of  land,  and  the  posHes.Hiou  of 
a  floating  capital  in  money»  and  of  per- 
sonal property  usually  called  his  stock-in- 
trade,  including  cattle  and  otlier  animab  : 
he  also  employs  numerous  labomers  in  the 
management  of  hi*  fitrtji.  Again,  take  the 
case  of  a  large  cotton  or  other  manufac- 
turer. Here  we  fmd  an  extensive  nmuu- 
factory,  a  large  Uoaliug  capital,  valuable 
machinery,  for  the  most  part  unfixed,  and 
not  liabk  to  be  rated,  and  a  number  of 
clerks  and  workmen  employed  in  carrying 
on  the  trade. 

In  each  of  these  instances,  the  railway 
comnany  and  the  farmer  are  liable  to  be 
rated  in  respect  of  the  occapatioti  of  the 
Ittud,  and  the  manufacturer  in  respect  of 
the  luaniifaetory  ;  but  neither  of  tuem  itt 
liable  to  he  assessed  in  respect  of  his  per- 
sonal property,  i.e.,  his  machiuer}%  imple- 
ments, stock-in-trade  or  capital.  Nor  are 
the  profits  of  hh  trade,  as  such,  liable  to  be 
taken  into  account  tn  a^^sessiug  the  tate. 

In  each  of  the  BUpiio*ied  cases,  the  law 
rer|uircs  that  the  occupier  of  the  heredita- 
ment shall  be  assessed  upon  ita  net  annual 
value,  to  be  ascertained  in  the  manner 
specified  in  the  Parochial  Aasessm en t  Aet  ; 
and  the  que.'itiou  to  be  solved  ia»  whether 
by  the  present  mode  of  rating  nilwsys, 
the  desired  result  is  attained.  It  mustbo 
rememl»ered  that  there  is  an  express  pro- 
vision in  the  last -mentioned  act,  *Hhat 
nothing  thei*ein  contfiined  shall  he  con- 
strued to  alter  or  affect  the  principles  or 
different  relative  habilitie*  (if  any)  accord- 
ing to  which  ditferenl  kinds  of  heredita* 
ments  are  now  by  law  rateable"  (ante,  p. 
542).  So  that  no  new  or  additional  bur- 
then is  thrown  upon  any  kind  of  property 
by  that  statute.  Fanufrs  and  iitanufait* 
turers  would  probably  be  liable  to  hi  rate<l 
for  their  stock-in-trade  l»ut  for  the  atat.  3 
k  i  Vict,  c.  89  (ante,  p.  64-2),  becatibe  it  is 
now  generally  nnderMtoml  that  the  decision 
dt^  111  ring  the  non-hability  of  the  famuT  to 
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V^S^T     does  there  seem  to  be  any  well-grounded  expectation  that  the 

___??*!!!?• lature  will  interfere  for  their  relief.     The  earnest  appeal  made,  as  we 

have  seen,  by  the  most  eminent  of  our  judges,  produced  no  effect  on 
our  legislators ;  and,  inasmuch  as  landowners,  owners  of  tithe  rent- 
charges,  and  railway  and  canal  proprietors,  are  alike  deeply  interested, 
if  even  the  slightest  change  is  made  in  the  relative  proportions  in 
which  the  rates  are  contributed,  it  is  probable  that  matters  will 
remain  as  they  are.  We  must,  therefore,  proceed  diligently  to  prose- 
cute our  inquiries  for  the  purpose  of  pointing  out  the  best  mode  of 
encountering  difficulties  which  cannot  be  avoided. 
conS^pSlc  With  respect  to  the  third  obstacle  which  arises  from  drawing  a  dis- 

feederaoftrafflc.  tinctiou,  in  rating,  between  a  main  line  of  railway  and  a  branch  line, 
and  by  treating  the  latter  as  a  feeder  of  traffic,  and  consequently  as  a 
source  of  profit  to  the  former,  we  may  remark,  that  the  necessity  of 
discussing  this  point  also  arises  from  the  ill-digested  provisions  of  the 
Parochial  Assessment  Act.  The  difficulty  seems  to  arise  in  the  fol- 
lowing manner.  An  independent  company  may  be  supposed  to  obtain 
an  act  of  Parliament,  and  to  construct  a  short  line  of  railway  which 
may  form  a  junction  with,  or  be  near  to,  a  trunk  or  main  line  belong- 
ing to  another  company.  It  may  likewise  be  near  to  another  line 
belonging  to  a  third  company ;  and  thus  this  branch  line  becomes  an 
object  for  competition  between  the  proprietors  of  two  other  lines  of 
railway,  because  it  may  be  advantageously  used  by  either  of  them, 
as  a  fiaeder  to  their  own  line  and  a  withdrawer  of  traffic  from  the 
other. 

Now,  it  is  evident,  that  so  long  as  this  supposed  branch  line  remains 
in  the  hands  of  an  independent  company,  who  may  work  or  lease  it, 
it  is  quite  coiTect  to  assess  it  to  the  poor's  rate  according  to  the  rent 
which  either  of  these  rival  companies  may  be  willing  to  pay  for  it(r), 
making  of  course  the  proper  deductions  according  to  the  statute ;  and 
it  will  bo  found,  when  the  cases  are  examined,  that  the  learned  judges 
•Page 607.  are  quite  agreed  on  this  point.  But  in  two  cases,*  where  other 
companies  had  succeeded  in  acquiring  branch  lines  of  railway,  either 
by  purchase  or  by  becoming  lessees,  much  discussion  was  raised  upon 
the  question,  whether  their  value  as  feeders  to  the  main  lines,  into 
which  they  had  been  merged,  was  or  was  not  to  be  taken  into  account 
in  assessing  the  rate  in  a  particular  parish  ;  and  after  these  cases  had 

be  rated  for  his  stock-in-trade,  as  decided  ui>on  the  obvious  injustice  of  ratins  rail- 
in  E.  V.  Ca]>cl  (12  Ad.  &  E.  382),  was  way  companies  upon  profits  derived  from 
founded  on  the  technical  ground  that  the  personal  pro))erty,  whilst  other  owners  of 
case  did  not  state  that  the  fanner  was  an  similar  property  remain  untaxed  in  respect 
inhabitant  of  the  parish  ;  and  it  was  a  of  it. 

representation  of  tliat  circumstance  which  (r)  JU,  v.  L.  <L-  A'.  H^.  R.  Co.,  L.  R.,  9 

induced  Parliament,  upon  the  demand  of  Q.    13.    134,   S.    C,  nom.   R.  v.   Brdford 

the  tithe-o\mer8,  to  jtass  the  act  3  &  4  Unicni  Assessment   Committee^  43  L.   J., 

Vict.  c.  89.     It  is  unnecssary  to  comment  M.  C.  81,  post,  p.  673. 
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been  discussed  at  great  length  in  the  Court  of  Queen's  Bench,  the 
learned  judges  differed  in  their  opinions.  An  additional  perplexity 
is  thus  presented  to  our  parochial  authorities,  and  the  legal  puzzle  is 
subjected  to  an  additional  entanglement  We  believe,  however,  that 
on  a  careful  examination  of  the  two  eases  referred  to,  it  will  be  founds 
that  the  judges  do  not  thffer  in  their  opinions  upon  any  principle  of 
law,  but  merely  drew  different  inferences  from  the  facts  as  stated  in 
the  special  cases  (s). 


2.  Ob8e7*vation8  an  deckled  Caeca. 


Oft  tfm<lWI  i 


Having  marie  these  preliminary  remarks,  w^e  proceed  to  direct 
attention  to  the  numerous  cases  which  have  been  decided  ;  and,  for 
the  sake  of  brevity,  such  portions  only  are  extracted  as  appear  neces- 
j*ary  to  elucidate  our  intjuiry,  and  a  reference  to  the  cases  will  supply 
any  omission  which  may  be  inadvertently  made  of  material  points 
connected  with  the  questions  under  consideration  {t). 

The  London  and  South  Western  case(i),  which  wds  first  submitted  R^tcabUitrof 


to  the  Court  of  Queen's  Bench,  contains  useful  elementary  inforraa-  <*™f' 


ny  AS 


Ca«e. 


{s)  llic  firoi>er  mode  of  rating  a  bratjch  line  Is  shortly  diacxisited,  jK^st,  p.  057- 
[t)  Tho  foUowing  table  shows  the  oitkr  of  tht*  caws  m  iKjint  of  date,  and  the  voi-iQua 
hooka  in  which  they  were  imported : — 

June,   1842.— ir,  v.  Londtm  and  SQuik  Wcdtrn  IL  (Jo,,  1  Q.  B.  658  ;  2  Railw.  Caa.  620  ; 

6  Jut.  6S«  ;  2  Galo  k  D.  40;  11  L.  J.,  M.  C.  93. 
May,    1844.— 72.  r.  QTai\d  JuHctim  M,  Co.,  4  Q.  B.  18  ;  13  L.  J,,  M.  C.  94  ;  8  Jur. 

&08. 
Jan.     184e,— iZ,  v.  Oreai  Wedem  R,  Ca,  (firat  can©),  0  Q,  B.  179  ;  16  L.  J*,  M.  C.  80  ; 

4  lUUw.  Ciis,  28, 
Feb,     1851.— -K.  v.  Londwi  and  Bruihion  R,  Co.^  16  Q.  B.  318 ;  6  RaUw.  Cas.  440 ;  20 

L-  J.,  H.  C.  124.     [Two  othor  cases,  H  v.  Smth  EaMrm  H.  Co.  and, 

K,  ▼.  Midlemd  It  Co.,  were  decidfd  by  the  judf^ent  given  in  this  cnsn. 
Fob.     1852.— ii,  V.  Oreai  Westmi  IL  Co.  (second  ca»e),  15  Q.   B.  379,  1085 ;  21  L.  J., 

M.  C,  84  ;  7  Railw,  Can.  130. 
Jan.     1854- —iJ.  v.  Naejmrktt  iL  Co.,  3  E.  &  B.  94  ;  23  L.  J.,  M.  C.  76 ;  18  Jnr.  572. 
Feb.     1854.-22.  v*  Smih  EiuUm  E.  Cb..  3  £.  It  B.  491 ;  23  L.  J.,  If.  a  84  ;  18  Jar. 

673. 
Koir,    1860.  -R.  V.  North  Stafftynishin  H.  Co.,  30  L.  J.,  M.  C,  68  ;  3  B.  &  E.  892. 
Jan.     1861.— /2.  v.  FteUon.  30  L.  J..  SI.  €.89;  7  Jur.,  N.  S,  618. 
Aprii,  1863.  -/?.  V.  at.  Pamrtu,  3  U.  &  S.  SlO ;   32  L,  J.,  M.   C  146  ;  9  Jar.,  N,  a 

1102. 
May,    1863.— /^.  V.  Lord  SAertini,  33  L.  J.,  M.  C  6. 

.,    — iJ.  V.  EojiU^m  CouniUs  R.  C<?.,  4  B.  It  a  &8  ;  82  L.  J.,  M«  C.  174  ;  9  Jur., 

N.  a  1339. 
„  „     —It  V.  Siocklon  and  Darim^  IL€9,,BL.T  422. 

Nov.    1863.— £.  and  iV.  JF.  K.  Co.  v*  (Aurekufordmt,  dx.  of  Cannock,  9  L.  T.  325. 
Nor.    1864.— A.  v.  MifUand  H.  Co.,  Midland  IL  Co.  y.  Btid^worth,  34  L,  J.,  M.  C.  25  ; 

11  Jur.  N.  a,  14  ;  11  L  T.  303  ;  13  W.  U.  202, 
May     lBm.~^nnt  Baaiem,  R.  Co.  r,  Nau^hky,  86  L.  J.,  SL  C.  229 ;  7  B.  it  S.  624  ; 

L  K,  1  Q.  B.  666. 
Jim.      im7.— Great  ITestem  R,  Co.  v.  Badffworth^  86  L.  J.,  M.  a  83;  L.  R.,  2  Q.  B. 

251. 
F«b.     1869.— if.  7.  Rhifmnffjf  R.  Co.,  L.  R,,  4  Q.  B,  276  ;  10  B.  &  8.  198  ;  38  L.  J., 

M.  C.  76. 
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2.  Obmratiom 
on  decided  Cnse$. 


Cfrand  jHtuiion 
Cms. 


tion  OD  the  subject  of  railway  rating ;  but  the  general  question,  as  to 
the  exact  mode  of  rating  railways,  was  not  much  discussed.  The  prin- 
cipal point  suggested  in  that  case,  on  behalf  of  the  railway  compauy, 
was,  that  the  tolls  alone  (as  distinguished  from  fares)  which  the  com- 
pany were  authorized  to  take  from  the  persons  who  used  the  railway 
with  their  own  carriages  formed  the  basis  on  which  the  rate  was  to  be 
calculated ;  and  the  case  found  as  a  fact,  that,  if  the  company  were 
wrong  on  this  point,  then  a  certain  sum  (70,000t  per  annum  for  the 
whole  railway)  was  the  rent  which  a  tenant  would  be  willing  to  give 
for  the  occupation  of  the  railway,  with  all  its  attendant  advantages, 
under  the  provisions  of  the  Parochial  Assessment  Act  The  sums 
were  therefore  agreed  upon  between  the  parties,  and  it  was  unneces- 
sary to  consider  whether  the  profits  of  trade,  as  such,  were  included 
in  the  larger  assessment  of  70fi00l.  per  annum  or  not(u);  and,  the 
Court  having  ruled  that  the  principal  point  contended  for  by  the 
company  could  not  be  sustained,  the  purposes  for  which  that  case 
seems  to  have  been  raised  were  answered. 

In  the  Grand  Junction  case  (x),  the  next  in  order,  the  same  ques- 
tion, as  to  making  the  tolls  the  basis  of  the  rate,  was  again  submitted 
to  the  Court,  and  a  distinction  in  favour  of  the  railway  company  was 
attempted  to  be  set  up,  on  the  gi'ound,  that  persons  other  than  the 
company  used  the  railway  as  carriera,  which  was  not  the  state  of  the 
facts  in  the  previous  case.  The  Court,  however,  adhered  to  their 
former  decision,  and  said  that  the  two  cases  were  in  principle  the 
same.     It  is  said  on  this  point, — 

"  Each  of  the  two  companies  must  be  rated  iii  respect  of  the  occupation  of  the 

land  :  one  of  them  derives  no  benetit  from  that  occupation,  except  by  carrying 

goods  and  passengers,  and  the  division  of  that  profit  into  tolls  and  fares  we 

think  merely  nominal ;  the  other  in  addition  to  this  mode  of  profit  by  occupy- 

•  ing,  also  derives  a  profit  from  allowing  others  tx)  carry  goods  and  passengers  on 


April,  186y.— /i'.  V.  LlantriiNiant,  L.  K.,  \  (}.  B.  304. 

,,         ,,         «S'.    C.    nom.    Gjcaf    West  cm   R.    Co.   v.    Pontypridd   Union,    38    L.    J., 

M.  C.  93. 
Jan.     1874.— 7i*.  v.  London  and  yorth  Western  R.  Co.,  L.  K.,  9  Q.  15.  134. 

,,         ,,         S.    C.    nom.    R.    v.    Jhdford    Union    Assessment    Committer,    43    L.    J., 

M.  C.  81. 
May,    mi.—Ea^t  London  R.  Co.  v.   Whittchurdi,  L.  R.,  7  H.  L  81  ;  43  L.  J.,  M.  C. 

159. 
Nov.     ni\.—Stratton  v.  Metropiditan  Board  of  Works,  L.   K.,  10  C.  P.  76  ;  44  L.  J., 

M.  C.  33. 
May,    1875.-  A',  v.  Midland  R.  Co.,  L.  R.,  10  Q.  B.  389;  44  L.  J.,  M.  C.  137  (Lighting 

and  Watching  Itiite). 
June,   1875.— Z.  and  2\.  W.  R.  Co.  v.  Buckmaster,  L.  R.,  10  Q.   B.  70,  444  ;  44   L.  J., 

M.  C.  29,  180. 


{u)  It  is  saitl  hy  the  Coui-t,  that  the  stat. 
3^4  Vict.  c.  89,  which,  as  we  have  seen, 
abolished  rating  in  resi^M^t  of  the  profits  of 
stock-in-tnule,  or  other  pci-sonal  projuTty, 
had  little  or  no  bearing  on  the  cjucstion 
bulmiitted  to  them.    See  1  Q.  B.  r>77.    And 


it  is  reni:ukal)lo,  that,  from  the  peculiar 
ni(Kle  in  which  all  the  cases  have  been  pre- 
pared, the  ettect  of  this  statute  on  railwa}- 
rating  has  never  been  directly  discus^^d.  ' 
(.>•)  R.  v.  if  rand  Junction  /J.  Co.,  4  *^.  B, 
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the  line  also  ;  and  this  latter  profit  i%  pro|>erly  called  tolls.  Still,  in  both  ( 
the  inquiry  miiBt  he  the  same — What  ia  the  value  of  the  occupation,  from  what- 
ever B*iur€0  (iorivtd  ?  lu  neither  can  the  profits  of  trade^  as  such,  be  brought 
into  tho  mtt?  ;  but,  if  the  ability  to  caiTy  un  a  gainful  trade  on  laud  adds  to  the 
valnu  uf  the  liiud,  that  value  cjuuiot  Ije  excluded  on  the  ground  that  it  i«  referable 
to  iha  trade." 

But  another  question  of  great  importance  was,  in  the  Grand  S^JdnCtmu* 
Junction  case,  submitterl  to  tbe  Court.  It  appeared  that  the  Court 
of  Quarter  SeinsrotiS  asecrtained  tbe  rateable  value  of  the  railway  in 
the  following  manuer  : — The  gross  receipts  of  the  company  were  Hnst 
asceitained,  and,  the  problem  being  to  cut  down  this  groi3.s  sum  to 
the  net  rent  which  a  teuant  would  give  for  the  railway,  various  itejtis 
of  deduction,  amounting  to  six  in  number,  were  allowed ;  and  an 
attempt  was  thus  made  to  call  upon  the  Court  of  Queen's  Bench  to 
determine  the  proper  method  of  ascertaining  the  rent ;  and  also  to 
verity  the  calculations  upon  which  tlie  estimate  w^as  founded*  It  was 
upon  this  occasion,  and  in  the  language  already  cited,  that  the  Court 
of  Queen's  Bench  first  intimated,  in  a  case  of  railway  rating,  that  it 
was  sufliicieut  for  them  to  say,  that  the  proper  heads  of  deduction  had 
been  otjserved,  but  witiv  the  amounts  allowed  under  each  item  they 
had  nothing  to  do. 

We  now  arrive  at  the  first  Great  Western  case(v),  and  the  first  iii«'«s«iwof  v»ii» 
thing  which  arrests  our  attention  in  the  judgment  is  a  recapitulation  »nyingtfwi«, 
by  the  Court  of  the  points  decided  in  the  two  previous  cases,  which  cfc#i(jir<».ij.** 
we  have  already  commented  upon.     The  Court  say, — 

**  In  these  two  cases  we  laid  down,  that,  although  the  proftt«  of  trade  earned 
on  by  the  occupier  of  the  land  upun  it  cannot  be  made  directly  the  subject  of  tlie 
rate  assessed  in  respect  of  such  occupation,  and  the  value  uf  the  uccupation  alone 
was  the  proper  iubject,  yet  in  that  value  was  to  be  included  wliatever  at  the  time 
formed  part  of  it,  whether  j»«rmauently  or  nut,  and  from  whatever  source  de- 
rived ;  and,  thereforuj  of  course,  ni*t  lesssu^  although  derived,  in  any  proportion, 
friiui  the  fact  of  the  trade  heing  io  carried  on  upon  it.  Further,  that  although 
the  «nai  Uj  be  suught  was  that  which,  after  iiM  due  deducti<jna  made,  a  tenant  might 
\iQ  found  to  give  by  way  of  rent  from  year  to  year,  in  order  to  be  placed  as  occu- 
pier in  tbe  same  position  as  tlie  party  rate<l,  yet  this  was  to  be  soiight,  nut  by 
drily  considcriug  what  rent  would  l*e  given  for  su  many  miles  of  railway  fis 
happened  to  be  in  the  rating  ftanah,  apart  from  all  the  actually  co-ezistiiig  oir- 
cumstances,  but  by  including  in  the  oonaideration  all  such  as  would  necessarily 
ttttetiii  upon  the  occupation  under  the  demise^  and  induonce  the  tenant's  mind 
as  to  the  amount  of  rent  which  he  would  give.  In  the  application  of  these  prin- 
ciples, the  practical  diiHculty  for  th<.ise  who  assess  the  rate  in  cases  of  such  com- 
plication as  railways  nften  present ^  will  be,  to  distinguish  accurately  between 
that  whicli  Is  properly  referable  to  the  trade  alone,  and  that  increase  of  iralae 
which  the  carrying  on  of  the  trade  upon  the  land  gives  tc»  the  occupation  of  it, 
The  case  uf  the  (fmnd  Jnnctum  linilwatj*  presented  many  circmnstanoes  the  same    *  Ante,  p.  i^ 


<y)  A*,  V,  G*  IK  H.  Co.,  «  y*  a,  171» ;  ante,  p.  U^ 
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^ ZSml^c^    as  exist  in  the  case  now  before  us,  and  we  thought  that  the  parish  officers  there 
had  successfully  met  the  difficulty." 

The  Court  then  proceed  to  point  out  the  proper  items  of  allowance 
which  ought  to  be  made  ;  and,  as  the  rules  laid  down  have  been  since 
almost  invariably  adopted,  it  will  be  useful  to  state  them  in  some 
detail : — 

"  We  are  now  to  examine  the  rate  stated  in  this  case, — only,  however,  as  to  its 
principles,  and  so  much  of  its  details  as  involve  principle ;  beyond  that,  and 
especially  as  to  the  accuracy  of  calculations,  the  questions  must  be  for  the 
sessions  alone.     We  have  here  a  company,  sole  occupiers  of  a  line  of  which  thej 
are  owners.    Of  this,  the  land  in  respect  of  which  they  are  rated  forms  a  pari  ; 
they  are  also  sole  occupiers,  as  lessees,  of  two  branch  lines,  both  issuing  out  of  the 
line  first  named.     Upon  all  these  lines  tliey  carry  on  exclusively  a  large  trade  as 
carriers,  the  net  receipts  of  which,  from  the  branch  lines  alone,  if  set  against 
their  expenses  and  rent,  would  make  the  occupation  of  them  in  fact  a  losing  con- 
cern ;  but  this  occupation  increases  the  traffic  upon  the  main  line,  and  for  the 
sake  of  this,  the  company  are  content  to  sustain  that  partial  loss.     In  order  to 
ascertain  the  rate,  the  course  pursued  has  been,  to  take  the  gross  receipts  per 
mile  in  the  respondent  parish  ;  and  this  sum  is  not  in  dispute.     The  deductions 
to  be  made  from  this  are  calculated  on  a  mileage  proportion  of  all  the  expenses 
and  outgoings,  taking  the  whole  three  lines  as  one  entire  line  in  all  particulars 
in  which  the  appellants  are  at  all  chargeable  ;  and  we  do  not  understand  this 
mode  to  be  objected  to.     Setting  the  proportion  of  these  per  mile  against  the 
gross  receipts  per  mile,  the  residue  has  been  taken  as  the  rateable  value  per 
mile.     We  are  then  to  see  whether  these  deductions  include  all  such  as  ought  to 
be  made  on  an  ordinary  occupation,  exclusive  of  trade,  and  also  all  such  matters 
as  are  distinctly  referable  to  the  trade  only,  and  do  not  enhance  the  value  of  the 
occupation.     If  so,  the  principle  of  the  rate  is  right.     Whether  sufficient  in 
amount  under  each  head  has  been  allowed,  it  is  not  for  us  to  determine.     Nine 
heads  are  first  stated,  which  are  intended  to  represent  the  annual  expense  of 
keeping  in  repair  the  way,  stations  and  other  buildings,  the  rates  and  taxes, 
other  than  the  property  tax,  payable  on  them,  the  expenses  of  directing  and 
carrying  on  the  business,  the  govomnient  duty  on  passengers,  and  some  inci- 
dental charges  connected  with  the  trade.     Thus  far  the  outgoings  allowed  for 
are  annual." 


Heads  of  de- 
duction. 


After  laying  down  the  rule— since  reversed — that  deductions 
ought  not  to  be  allowed  for  repairs  unless  their  expenses  were 
defrayed  out  of  revenue,  the  Court  proceeded  : — 

**The  apiHjllantH  next  claim  to  deduct  the  rateable  value  of  the  buildings 
appurtenant  to  their  own  line,  and  also  to  the  branch  lines  respectively,  and 
rated  and  rateable  else  where  than  in  the  respondent  parish,  separately  from  the 
railway  itself.  This  also  is  an  allowance  which  was  conceded  in  the  case  last  re- 
ferred to  ;  for  it  woiild  be  hardly  worth  while  to  distinguish  between  those  rated 
and  rateable  only  ;  and  we  have  no  means  of  drawing  the  distinction  in  fact.  It 
LB  to  be  remembered,  that  the  respondents  properly  treat  the  whole  line,  the 
whole  profits,  the  whole  outgoings,  as  entire  ;  and  then  the  question  is,  whether 
there  is  any  distinction  between  this  and  other  outgoings  necessary  to  the  earn- 
ing the  profits  by  which  the  rateable  value  of  the  land  in  the  respondent  parish 
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is  enhanced.  It  mems  iu  ua  thoro  is  none  ;  and,  if  fto,  we  agree  with  the  learned 
connfiel  for  the  iippollaiite,  that,  in  principle,  it  is  indifferent  whether  the  station 
he  in  the  same  jjarish  or  at  a  distiincei  The  appellants  claim,  thirdly »  an  allow- 
ance for  21,000^  yearly,  interest  r>n  the  sum  03q>ended  in  fonniiig  their  company, 
obttiining  their  act  of  Pftrliament,  raising  their  capital,  and  other  ori^nal 
expenses.  For  this  there  in  no  foundation.  These  expenses  have  no  connexion 
with  the  rateahlo  value  ot  the  railway.  They  might  all  have  been  incurred,  and 
no  railway  ever  conutriittytL  As  well  niiglit*  the  purchaser  of  an  estate  with 
borrowed  moncyt  and  after  an  expensive  litigation  as  to  the  title,  claim  to 
deduct  his  interest  and  expenses  from  the  pix>r  rate  on  the  land  when  in  hia 
occupation.  They  neither  add  to  tlie  value  of  the  occupation,  nor  are  anyway 
necessary  to  the  making  it  up.  The  appellants  then  claim  to  be  allowed  in  re- 
sjtect  of  lOjOOO^  paid  by  them  as  income  tax  under  st^at.  5*fc  B  Vict.  c.  35.  The 
el  aim  is  very  shortly  and  unsatisfactorily  stated.  In  respect  of  what  the  pay- 
ment has  been  made,  we  are  not  informed  on  either  aide  :  the  argument  respect- 
ing it  was  short.  The  reapondents  treated  the  claim  as  made  in  reapect  of  the 
chai-ge  on  the  property  in  land  |>ayable  by  the  owner ;  the  appellantB  claimed  it 
in  respect  of  tlie  charge  on  the  oc^^upation  payable  by  the  tenant,  and  to  this 
extent  at  least  itdoes  itot  strike  us  that  there  is  any  reas^niable  distinction  between 
this  and  any  other  outgoing  chai-geablc  on  the  tenant,  which  would  certainly  affect 
the  amount  of  the  rent  he  would  be  willing  to  pay.  The  fifth  claim  is  to  be 
allowed  for  snch  additiomd  parochial  aaseaameuta  as  may  become  payable, — it  ia 
not  said  when  or  where,— in  consequence  of  the  recent  decisions  of  this  Court, 
ujHm  which  we  will  only  say  that  we  think  that  the  Court  would  have  been  well 
justified  in  refusing  to  permit  it  to  form  part  of  the  case,  In  the  sixth  place^ 
the  appellants  claiju  t-o  he  allowed  a  deduction  in  respect  of  tlieir  loss  on  the 
two  branch  lines  before  referred  to.  We  think  this  cimnot  be  allowed.  If  the 
rate  in  question  had  been  imposed  on  land  forming  any  part  of  the  branch 
lines  themselves,  it  is  clear  that  the  circumstance  of  the  receipts  not  equalling 
the  rent,— in  other  words,  that  the  line  was  worked  at  a  loss,  — ooidd  not  have 
affected  the  rate  ;  the  oecupatiun  wc»uld  have  stUl  been  Itenelicial  in  the  aeniie  in 
which  that  word  is  used,  for  the  purpose  of  asaeaaing  the  rate  ;  and  the  rent, 
wliich,  from  whatever  motive,  the  apjieUants  found  it  worth  their  while  to  give, 
would  have  regulated  the  aniuunt.  This  is  not  that  case  in  the  way  in  which  it 
is  sought  to  make  tliia  exiienditure  bear  upon  the  nit^s  assessed  on  any  part  of 
the  main  line  ;  it  h  more  like  money  laid  out  in  the  way  of  improvement,  for 
which  no  deduction  should  bo  made.  If  the  lessee  of  a  coal-mine  were  to  open 
roa*ls  through  adjoining  hinds  rente<l  upon  a  aepanite  demise,  in  order  to  facilitate 
the  access  of  customers  to  the  nnne,  and  ao  increase  its  profits,  the  expense  of 
such  roads  would  certainly  not  be  an  outgoing  to  be  allowed  for  by  the 
overaeers.*' 


Finally,  the  difficult  problem  of  ascertaining  "tenants*  profits' 
thus  dealt  with  by  the  Court : — 


was 


"  Two  more  questions  are  stated  :  the  firsts  as  to  the  mode  of  aioertaining  the  iVofttiU'  prufitM 

tenant's  profits,  in  order  to  their  deduction  from  tlie  rateable  value.     The   *>«P»^*^ia*''o»'  o^ 

,  rolli]igitock,4i;e, 

reapondents  have  taken  the  original  value  of  the  plant  or  moveable  stock,  and 

allowed  10/,  per  cent,  upon  it  for  these  profits,  as  well  as  the  profits  of  trade. 

The  appellants  say  that  the  more  correct  m<jdo  would  be  to  ascertain  them  by  a 

per-centage  on  the  gross  reccii»ts,  and  claim  to  have  15^  per  cent,  deducted  from 

these  on  that  account.     We  are  very  unwilling  to  withhold  uur  aid  in  settling 
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questions  for  the  sessions  of  such  novelty  and  diiticulty  as  the  railway  rating 
must  often  bring  before  them  ;  but  we  ought  not  to  go  beyond  our  province,  and 
so,  perhaps,  mislead  them.  This  question  involves  no  principle  of  law,  and  we 
decline  to  answer  it.  The  last  is  only  raised  by  the  respondents  provisionally, 
in  case  any  of  the  deductions  claimed  by  the  company  should  be  allowed  by  us. 
But  this  has  been  done  : — in  ascertaining  the  tenants'  profits,  they  have  calcu- 
lated the  per-centage  on  the  original  value  of  the  moveable  stock  ;  but  the 
sessions  have  found,  that,  at  the^tiuie  of  the  rat-e  being  made,  the  value  had  be- 
come less  by  80,000/.  ;  and  the  respondents  contend  that  the  per-centage  should 
prtiperly  be  made  on  the  smaller  sum.  This  seems  to  us  correct ;  they  are  to 
make  the  rate  from  year  to  year,  or  for  whatever  shorter  period,  conformably  to 
the  facts  as  they  exist  at  the  ibm  of  making  it  (z).  They  may  not  know,  nor  have 
any  means  of  knowing,  what  the  value  was  originally  or  in  any  former  year.  If, 
at  the  end  of  live  or  ten  years,  they  are  to  be  driven  back  to  the  original  value, 
they  may  be  equally  required  to  ascertain  it  after  an  interval  of  a  century.  No 
hardship  is  inflicted  on  the  ap|)ellants  by  this ;  they  may,  and  they  ought,  as 
prudent  owners,  to  keep  up  the  stock  at  its  original  value,  and  in  this  very  case 
they  have  claimed  a  deduction  for  doing  so.  If  that  claim  were  properly  made, 
the  original  and  the  present  value  would  be  the  same.  Although,  however,  we 
thus  answer  this  question  in  favour  of  the  respondents,  they  cannot  avail  them- 
selves of  the  decision  so  as  to  increase  their  assessment  beyond  its  present 
amount." 


Ptfoehial 
prineiple." 

BriglOonCam. 


The  case  next  in  order  of  time,  R.  v.  London  and  Brighton  IL 
Co.  (a),  establishes  the  most  important  rule,  that  the  rate  must  be 
founded  upon  the  parochial  principle,  and  not  upon  a  mileage  calcu- 
lation.   The  0)urt  observes, — 

''  The  question  is  as  to  the  principle  on  which  the  rate  is  to  be  imposed, 
whether  upon  what  has  been  called  the  mileage  principle,  that  is,  by  treating  the 
whole  line  of  railway  (tnmk  and  branches)  as  one  entire  subject-matter,  and  the 
whole  rateable  value,  however  constituted,  as  entire,  and  then,  for  the  purpose 
of  rating,  dividing  it  among  the  several  parishes,  simply  according  to  the  dis- 
tance which  the  line  passes  through  each  ;  or  upon  the  ordinary  principle  of 
ascertaining  the  actual  rateable  value  of  the  land  occupied  by  the  company  in 
each  parish,  by  the  rules  which  are  applicable  to  any  other  land  occupied  by 
Other  bodies  or  persons  for  other  puq)08es.  The  judicial  decision  of  this  question 
has  hitherto  been  avoided  by  agreement  and  mutual  concession  ;  and  we  have 
delayed  to  pronounce  our  judgment  on  it,  not  so  much  from  the  difficulty  of 
determining  the  rule  of  law,  as  from  that  which  arises  on  its  practical  application. 
This  presses  particularly  against  what  is  called  the  parochial  principle.  How  are 
you,  by  any  means  now  in  the  power  of  parish  authorities,  to  ascertain  the  par- 
ticulars of  profit  and  the  outgoings,  from  a  comparis(m  between  which  the  rate- 
able value  of  the  land  occupied  is  to  be  deduced,  both  profit  and  outgoings  being 
aflected  by  circumstances  spread  through  the  whole  line  ?  On  the  other  hand , 
against  the  mileage  principle  is  to  be  lurged,  that  althougli,  as  regards  the  rail- 
way company— an  entire  body,  with  an  entire  interest — it  is  a  matter  of  indiffer- 
ence how  you  divide  a  rate  assumed  to  be  entire  for  the  whole  line  ;  yet,  as  the 
parishes  are  bodies  with  separate  interests,  there  is  a  manifest  injustice  in  attri- 


{z)  Ace.  i2.  V.  NorUi  Sf/ifonf shire  H,  Co.,  no  L.  J.,  M.  C.  68,  post,  p.  684. 
(a)  6  Railw.  Cas.  440. 


Elizabeth. 
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bating  to  the  same  space  of  laud  the  same  proportionable  share  of  the  whole  rate 
everywhere  ;  the  land  in  the  several  parishes  notoriously  earning  the  profits, 
and  occasioning  the  outgoings,  in  very  different  proportions  ;  because  you  can- 
not do  this  without  depriving  some  parishes  of  what  they  should  receive  in  order 
to  give  to  others  what  they  should  not.  If,  however,  the  legal  principle  be 
clearly  ascertained,  it  is  cleai*  that  the  dithculties  in  applying  it,  or  even  the 
practical  imperfection  which  circumstances  may  occasion  in  applying  it,  are  not 
to  influence  our  decision.  It  is  unnecessary  to  consider  what  the  force  of  the 
argument  would  be,  if  it  could  be  shown  that  there  was  an  absolute  impossibility 
of  applying  it,  for  nothing  like  that  exists  in  the  present  case.  \ 

'*  Now  upon  the  legal  principle  we  have-  no  doubt.  The  poor's  rate  and  the 
principles  of  its  assessment  are  entirely  statutory.  The  6  &  7  Will.  4,  c.  96, 
made  expressly  with  the  view  *  to  establish  one  uniform  mode  of  rating  for  the 
relief  of  the  poor,'  prescribes  the  rule  :  the  rate  must  be  made  on  *  an  estimate 
of  the  net  annual  value  of  the  several  hereditaments  rated  thereunto,'  such  value 
to  be  arrived  at  in  the  manner  stated  in  the  first  section.  The  subject  is  paro- 
chial ;  the  inquiry  is  to  be  conducted  by  parochial  authorities,  with  limited 
powers.  If  any  matters  specified  in  the  section  are  locally  situate  without  the 
parish — that  is,  if  any  such  affect  the  amount  of  *  the  net  annual  value/  or  '  rent 
reasonably  to  be  expected ' — they  will  of  necessity  fall  within  the  range  of  the 
inquiry  ;  but  beyond  this  the  principle  does  not  go. 

**  This  principle,  so  limited  and  understood,  was  not  first  created  by  the  statute  *',^*'!!^*vL^'*'*' 
just  mentioned ;  the  Court  had  decided  so  early  as  1827,  in  R.  v.  Kingswinford  (6),  foanA  in  Act  of 
that  it  was  to  be  fotmd  in  the  original  statute  of  Elizabeth ;  and  since  that  deci- 
sion it  has  been  uniformly  applied  to  cases  where  the  same  party,  whether  com- 
pany or  individual,  occupies  in  different  parishes  land  forming  one  entire 
property,  such  as  a  canal,  though  the  profits  may  be  earned  in  different  propor- 
tions, and  with  a  different  rate  of  outgoings  in  each.  The  value  which  the  land 
occupied  in  each  parish  produces,  after  the  due  allowances,  is  that  upon  which 
the  occupier  is  to  be  rated  in  each. 

'*  It  is  unnecessary  to  cite  more  authorities  in  support  of  a  proposition  now 
become  settled ;  the  decisions  will  be  fotmd  to  flow  in  a  remarkably  uniform 
ciurrent  since  the  case  last  cited  (c).  Whether  the  circumstances  of  railways, 
which  were  in  1836  a  comparatively  infant  interest,  escaped  the  notice  of  the 
Legislature,  or  were  advisedly  thought  not  to  need  any  special  provision,  certain 
it  is  that  none  was  made  ;  and,  as  in  its  broad  principles  the  occupation  of  a 
railway  company  does  not  differ  from  that  of  a  canal  company,  a  court  of  law  has 
no  choice  but  to  apply  to  it  the  same  general  law  under  which,  in  its  terms,  it 
certainly  falls. 

''  It  is  to  be  remembered,  that  the  amount  of  assessment  on  a  particular  occu- 
pier is  a  question  between  that  occupier  and  the  rest  of  the  contributors  to  the 
whole  rate  :  and  the  consideration  of  that  occupier's  relation  to  the  contributors 
to  another  rate  in  another  parish  is  irrelevant  to  this  question  ;  he  ipay  be  rated 
in  that  other  parish  too  high  or  too  low,  but  this  is  a  matter  which  does  not  in- 
terest the  contributors  to  the  first-named  rate,  nor  have  they  influence  in  the 

{b)  7  B.  &  C.  236  ;  1  Mann.  &  R  20.  railways,  water  companies,  gas  companies 

(c)  In  ]i.   V.    fFest  Middlesex,    Water-  and  bridges.     See    also    Chelsea    JraUr- 

works    Co.,    1    E.  &  E.  716  ;   28    L.  J.,  works  Co.  v.  Putney,  29  L.  J.,  M.  C.  236  ; 

M.   C.  135,  Wightman,  J.,  in  delivering  Ji.  v.  ShejgUld  UniUd  Oas  Light  Co.,  82 

judgment,  said,  **The  narochial  principle  L.  J.,  M.  C.  169  ;  4  B.  &  S.  186  ;  O.  E. 

of  apportionment  has   been    unanimously  7i*.  Co.  v.  Hanghley,  36  L.  J.,  M.  C.  229 ; 

upheld  hitherto  in   respect  of  all  canals,  L.  R.,  1  Q.  B.  666,  post,  p.  672, 
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settlement  of  it :  and  this  suggests  the  answer  to  a  difficulty  raised  on  the  aigi- 
ment  in  this  case — if  you  give  Croydon  the  full  benefit  of  all  the  eamingi  i 
by  the  railway  in  the  parish,  what  is  to  be  done  in  the  case  of  a  pariah  on  i 
branch  line,  in  which  the  company  may  work  at  a  loss  f  The  answer  ia,  thit 
that  case  must  be  decided,  when  it  arises  between  the  company  and  tlmft 
parish,  on  the  same  principle  precisely  as  the  present,  without  referenoe  to 
Croydon. 

*'  This  is  quite  distinct,  however,  from  the  consideration  of  any  ezpeniei, 
wherever  arising,  which  the  occupier  can  show  to  be  necessary  for  keeping  the 
hereditament  which  is  the  subject  of  the  assessment  at  the  value  which  ia  mads 
the  measure  of  it.  The  language  of  the  statute  is  quite  general  on  this  point, 
and  lets  in  all  considerations  which  are  necessary  for  the  just  protection  of  the 
company  in  each  parish. 

''Whatever  difficulty  there  may  be  in  applying  this  principle.  It  haa  heen  id 
fact  overcome  in  the  present  case.  Here,  under  circumstances  more  than  com- 
monly complicated,  the  sessions  have  presented  us  with  calculations  to  meet  the 
parochial  as  well  as  the  mileage  principle  ;  they  are  exclusively  the  judges  of  the 
fact,  and  we  must  assume  that  they  have  been  able  to  arrive  at  a  just  concIusioiL 
Nor,  indeed,  docs  it  appear  to  us,  under  any  circumstances,  to  be  insuperahty 
difficult  to  impose  the  rate  fairly,  if  only  the  interested  parties  will  deal  candidly 
with  each  other.  We  cannot  assume  that  they  will  deal  otherwise  ;  but  if  the 
company  should  imi)roperly  refuse  to  the  overseers  of  any  parish  informatian 
which  it  is  in  their  power  to  afford,  and  is  proper  to  be  afforded,  for  the  puxxKiee 
of  fixing  the  assessment  on  them  justly,  they  must,  if  properly  dealt  with,  he  the 
sufferers." 


Prodaetion  of 
eompany'ii  ac 
couiitii  recom- 
mended. 


The  Court  then  proceed  to  comment  on  two  sections  in  the  special 
act,  which  authorized  the  parish  officers  to  inspect  certain  accounts 
kept  by  the  railway  company ;  they  observe  that  the  materials  for 
making  these  accounts  up  were  in  the  possession  of  the  company> 
and  that  it  was  manifestly  their  interest  to  produce  them,  because  out 
of  them  would  arise  the  evidence  on  which  the  claim  for  deductions 
must  be  supported  ;  and  the  Court  add,  that  if  the  company  would 
not  afiFord  the  information  necessary  for  these  being  duly  made,  they 
must  expect  that  any  court  of  justice  would  presume  against  them  ; 
and  that  there  was  the  further  substantial  consideration,  that  in  all 
litigation,  even  if  successful,  the  company  must,  as  considerable  rate- 
payers, at  all  events,  contribute  very  largely  to  their  opponent's 
expenses,  and  they  conclude  as  follows : — 

"  On  these  broad  principles,  therefore,  that  the  statute  provides  but  one  rule, 
and  intends  to  secure  uniformity ;  that  we  have  no  power  to  substitute  another ; 
that  the  decisions  hitherto  are  consistent ;  and  that  there  is  no  insuperable  diffi- 
culty in  the  practical  working  of  the  rule ;  wo  are  of  opinion  that  the  respondents 
are  right  in  their  principle  of  assessment,  and  that  upon  this  point  our  judgment 
must  be  for  them.'' 


AiiowMMfor  The  second  question  submitted  to  the  Court  in  this  case  was.  on 

repairs,  though  *  i     i        . 

not  charged  to     the  right  of   thc  Company  to  a  deduction  from  the  rateable  value. 
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beyond  tbe  ordiuary  expenses  of  keeping  the  railway  in  repair,  in 
order  to  countervail  tbe  depreciation  which  talces  place  in  the  value 
of  the  permanent  way,  and  to  maintiiiii  it  in  a  state  to  command  tlie 
supposed  rent,  which  is  the  measure  of  the  assessment ;  and  upon  this 
point  the  Court  decided  that  the  company  were  entitled  to  make  this 
deduction,  even  altbougli  no  such  expense  had  been  actually  incnned 
or  charged  on  the  revenue  during  tbe  current  year,  and  thin  ruling 
was  affirmed  in  a  subsequent  case{d),  overruling,  as  we  have  already 
remarked,  a  previous  decision  (e). 

On  a  third  question,  which  arose  as  to  the  effect  of  an  exchange  ^';iJ?^'^/[*,jj 
toll,  it  appeared  that  the  railway  company,  who  were  appellants,  bad  ^J.^',^J,,|J^ 
agreed  with  another  railway  company  that  the  traffic  of  the  latter 
should  pa«s  free  over  a  certain  portion  of  the  line  of  the  former,  in 
consideration  of  the  traffic  of  tbe  former  passing  free  over  a  certain 
portion  of  the  line  of  the  latter;  and  that  a  certain  distiince  of  the 
appellants'  line,  within  the  respondent  parish,  was  affected  by  this 
an-angement ;  the  Court  sfiid  that  tlie  bessious  rightly  decided  tliis  to 
he  rent  in  kind,  earned  by  tbe  land,  but  that  tliese  earnings  must 
be  subject  to  exactly  the  same  deductions  as  if  they  were  received  in 
money. 

The  only  remaining  point  in  this  case  turned  upon  the  narrow 
question — ^From  what  date  t!je  overseers  ought  tu  make  tht^ir  calcula- 
tions as  to  the  assessment  on  the  company.  Tbe  date  of  the  rate  viras 
the  20th  of  November,  1847;  and,  as  regards  the  company,  it  was 
based  on  a  ball-yearly  statement  published  by  them  on  the  10th  of 
August,  but  made  up  only  to  tbe  30th  of  June  preceding.  In  tbe  ^^jJjJ*],^"JJ,V* 
interval  between  tbe  30th  of  June  and  tbe  20tb  of  November,  the  i»r'"*i"';tjyi 
value  of  tbe  working  plant  of  the  company  liad  been  increased  from  »»*'^*«iit4HKiiL 
2G0,000i,  to  350,000/.  The  deduction  on  this  outgoing  the  company 
claimed  to  be  entitled  to ;  ajid  the  Court  decided  that  they  were 
entitled  to  it,  and  observed  that  tbe  sessions  ought  to  avail  themselves 
of  every  light  that  can  be  afforded  them,  down  to  the  latest  period 
antecedent  to  the  actual  making  of  tbe  rate,  in  order  to  bring  it  to 
tbe  greatest  possible  accuracy;  that  overseers,  in  making  a  prospective 
rate,  are  to  make  it  on  the  supposed  prospective  value,  ascertained  by 
them,  as  well  as  they  can,  from  the  latest  evidence  in  their  power  as 
to  antecedent  value* 

In  Reg.  v.  Great    Western   R  Co.  (No.  2)  (/),  an  emban-assing  JJj;^"5i"rJi;S'^* 
question  arose  as  to  the  proper  mode  of  mting  two  miles  and  a  half  fllJ^'Vut  work* 

•Hflnfutly. 

Otfat  H'uitrn 
(d)  flrtiii  IVestn^i  ctiM  (Xo.  2),  infin.  leiwrcl   Hue   an    nn  tndqiendent   linn,   8«e    C'^'wtiVo.  «|. 

\e)  Gr^it    WeMtm  cnjw  (Ko.  1),    imte,       Nm-tA  and  South  Went^tfi  Junjciimi  It,  Cq, 
p.  651,  V.  Brctfi/itni  Union  Asscsimeni  Co7nmiU«t, 

if)  n  Q.   B.   1085.    Aa  to  rating  a      U  R,  ISQ.  a  D,  740. 

H.— V(>L.  L  IT  U 
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*  Page  851. 


of  a  railway  twenty-five  miles  in  length,  the  latter  being  a  branch 
of  the  Gi'eat  Western  Railway,  and,  with  the  exception  of  the- few 
remarks  which  were  made  by  the  Court  in  commenting  on  the  sixth 
head  of  claim  in  Reg,  v.  Great  Western  R.  Co.  (No.  1),*  this  was 
the  first  time  that  the  distinction  between  a  branch  and  a  trunk  line 
had  been  discussed  in  the  Court  of  Queen's  Bench,  although  at  Courts 
of  Quarter  Sessions  the  subject  was  beginning  to  attract  considerable 
attention.  The  question  submitted  to  the  Court  was,  whether,  for  the 
purpose  of  the  rate,  these  two  mites  and  a  half  were  to  be  considered 
as  part  of  this  branch,  treated  in  most  material  respects  as  an 
independent  whole,  or  whether  as  part  of  the  whole  Great  Western 
Railway,  including  the  branch,  without  introducing  any  distinction 
lietween  branch  and  trunk  ;  and  it  appeared  that  the  appellants  had 
proceeded  on  the  former,  and  the  respondents  on  the  latter,  assump- 
tion.    The  Court  observe  upon  this  important  point, — 

*'  We  think  that  it  will  clear  our  way  to  adopt,  in  the  first  place,  for  the  sake 
of  argument,  the  assumption  of  the  respondents.  Both  parties  have  agre^ 
that  it  is  im|>ortant  to  settle  four  points  as  cardinal  to  the  decision  of  the  case. 
First,  the  total  gross  annual  receipts  of  the  appellants  from  the  whole  line, 
including  both  trunk  and  branch  ;  secondly,  the  total  gross  annual  receipts  from 
the  two  miles  and  a  half  ;  thirdly,  the  allowances  and  deductions  which  are  to 
be  made  from  the  first-mentioned  sum,  so  as  to  give  the  net  rateable  value  of 
the  whole  line  ;  and  fourthly,  the  net  rateable  value  of  the  two  miles  and  a  half. 
With  respect  to  the  firat  two  of  these,  they  are  agreed  ;  and  although  there  be  a 
difference  as  to  the  thinl,  it  is  not  so  much  in  principle  as  in  matter  of  fact ; 
this  difference  we  will  settle  fii*st.  The  appellants,  in  addition  to  allowances  for 
annual  repair  of  rails  and  framework,  and  of  moveable  stock,  claim  to  l)e  allowed 
two  specitic  sums  for  their  ultimate  renewal  and  reproduction." 


Page  654 


The  Court  "felt  the  difficulty  which  existed  in  theory  with  regard 
to  this  claim,"  but  adhered  to  their  considered  judgment  in  the 
Brighton  Ccise,*  and  being  of  opinion  that  the  question  was  con- 
cluded by  that  authority,  decided  for  the  appellants  on  this  point, 
although  the  appellants  did  not  annually  set  aside  any  sum  to  form 
a  distinct  fund  for  the  renewal  and  reproduction,  but  merely  retained 
out  of  revenue  a  reserve  fund  for  nil  contingencies,  including  these 
items  among  them.     They  then  proceeded  : — 


**  We  have  now,  then,  three  points  out  of  four  settled ;  the  remaining  question 
is,  what  is  the  net  rateable  value  of  the  two  miles  and  a  half?  Now,  as  the  net 
rateable  value  iH  that  wliich  remains  of  the  gi'oss  receipts  after  all  just  deductions 
are  made,  it  might  seem  at  first  sight  that  we  might  confine  our  inquiry  to  the  two 
miles  and  a  half,  and  that  wo  only  encum)x3r  the  investigation  uselessly  by  intro- 
ducing into  it  any  consideration  of  the  gross  and  rateable  value  of  the  whole  line. 
But  the  circumstances  of  a  railway  make  this  absolutely  necessary.  The  inquiry 
may  become,  and  undoubtedly  does  become,  more  complicated  and  difficult 
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thereby,  but  it  would  be  wholly  iucoiuplete  and  illuanry,  even  in  its  result,  unless 
w«  did  so.  Of  the  iiiitgoings  «>f  u  n*il way  some  are  general,  having  iw  mure  con- 
tjection  with  or  inWuence  on  one  part  vi  the  whole  line  than  on  any  other,  in- 
cnrred  for  the  Bakeuf  the  whol«  line,  and  contribnting  ti>  the  profits  everywhere. 
Of  ounrtse  these  must  be  diatribnted|  and  to  every  mile  mnat  be  apptji'tioixed  some 
share,  un  whatever  principle  the  apportioninuut  h  to  bu  settled.  Some,  again* 
aeoin  purely  hieal — a  tiituiel  hero,  an  ineiined  [ilaiie  tliere  (we  purpuaely  mention 
striking  nnd  definite  peculiarities) — yet  even  the»e  ai'e  €<»ntributtiig  to  the  euni- 
ings  everywhere;  without  these  the  traffic  on  cither  side  conld  have  no  existence. 
It  would  bo  wrong  to  set  these  wholly  and  exclusively  against  the  receipts  earned 
in  the  sauie  part  of  the  line  ((f).  We  need  n«>t  dwell  o»  this,  Ixtciiuse  in  principle 
mniie  distribution  is  un  all  hands  agreed  to  be  necesaaiy,  the  only  ditficulty  is  in 
iletei-niining  what  is  to  be  ado]ited  for  nmking  it  justly, — a  diftiunlty  we  believe 
actually  insunuountnble  in  fsict,  if  strictly  niatkematictd  ac<;uracy  wwa  insisted 
on.  It  is  ciur  business,  however,  only  to  lay  down  the  general  rule,  and,  in 
applying  it,  luucb  must  l>e  left  nut  only  to  the  experience  and  acuteness,  but 
also  to  the  good  sense  and  good  faith  and  candour  of  the  parties  concerned, 
who«e  interests  ii^ll  be  found  in  the  end  Ut  be  best  consulted  by  this  mode  of 
dealing.  How,  then,  are  the  deductions  from  the  total  gross  reventie  which 
conatittito  the  dideixnice  between  it  and  the  tt»tal  net  rateable  vahie  to  be  appor- 
tioned, so  as  to  arrive  at  the  actual  snm  which  conatitntes  the  rateable  value  of 
the  two  miles  and  a  half?  Tliere  is  no  dirticulty  in  giving  the  (irst  answer  ; 
indeed,  principle  and  authority  leave  ns  no  option — ^it  nmat  be  done  by  acting 
iin  what  is  called  the  i>ar<3chial  principle.  We  are  dealing  with  a  parochial  ques* 
til  in,  with  one  in  which  the  iutereatii  of  the  several  parishes  on  a  line  of  railway 
jire  quite  distinct.  We  are  to  ascettain  what  expenses  are  incurred  in  earning 
the  gross  rcceijits  on  the  twr»  miles  and  a  half  ;  what  chai^ges,  pan»cldal  or  i>ther- 
wise,  they  are  liable  to  ;  what  is  fairly  to  be  deducted  for  tenants*  protita,  and  so 
nn — the  same  prtx-ess  in  kind  Ls  tfi  be  gone  tlii'iuigh  with  reganl  to  the  two  miles 
and  a  half,  as  would  be  inith  regard  to  the  whole  line,  if  tliat  were  all  in  one 
pftrialu  We  need  not  now  repeat  the  reaaauing  which  appears  in  our  judgment 
bef<ire  referred  to  [Tht  Bntjhton  CaaCf  p.  654,  ante].  But,  as  we  then  said,  and 
have  now  repeated,  this  [principle  does  not  |jr©clude  a  consideration  of  charges 
and  expemes  wherever  arising  locally,  wlitch  are  necessary  for  keeping  the 
subject  of  aaaesiment  at  tiie  value  which  is  luatle  the  measure  of  that  assess- 
ment.  And  further,  we  must  add,  that  t^/i€ir»vr  it  isfinmd  fhut  mwh  t'Aorj^jt  ami 
rjrimtims  iki  in  ftH-t  apply  cqiudly  tit  etfcnj  miU  of  a  railway^  it  in  a  ctmt^nknt  mui 
alloit?abU  mode  ia  arnW  h\/  a  milta^e  division  at  tfrn  prrtpartionate  pari  to  be 
aaigne^i  to  the  miles  in  any  partkular  parish.  This  is  no  departure  from  the 
parochial  principle,  if  it  be  assumed  as  to  particular  chai-ges  (central  snperiu- 
tendenoe^  for  instance)  tli&t  a  sepiirate  investigation  of  them  as  they  actually 
arise  in,  or  are  referable  to,  a  paiticnlar  parish  would  lead  us  to  the  same  result 
as  a  mileage  distribution  of  the  whole.  It  becomes  by  the  hypothesis  but 
another  mode  of  arriving  at  it ;  in  many  cases  it  will  be  more  convenient  and 
just,  in  some,  i)erhnp8»  it  may  Iw  the  only  pi*acticable  mode. 

*^  Having  now  laid  down  the  principle,  it  would  \m  right  to  iipply  to  it  what 
the  case  finds  as  to  the  two  modes  which  have  l>een  respectively  adopted  by  the 
partieiB,^ — and  fifst,  for  convenience  sake,  to  that  of  the  appellants.  '  They,*  it  is 
said,  *  have  taken  the  gross  receipts  per  mUe  per  annum  in  the  respondent  [larisli 
exactly  as  ^e  respondents  had  done,  and  they  deducted  from  these  tlie  actual 


(g)  See  also  ace,  72.  v,  Coventry  Canal  Cff.,  28  L.  J.,  M.  C.  102  :  I  R  k,  K  572. 
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expenses  of  each  mile  asoertaineil  or  estimated.*  If  the  case  had  stopped  there, 
we  should  have  suppi>8ed  that  they  had  strictly  acted  on  the  true  principle,  and 
we  must  have  adopted  their  conclusion.  But  it  is  evident  from  what  follows  tliat 
we  should  have  been  led  into  error.  For  the  case  goes  on  thiw : — *  In  order  to  do 
this,  they  ascertained  the  actual  expenses  incurred  on  the  branch  alone,  and 
where  those  expenses  were  common  to  the  entire  branch,  they  divided  anch 
expenses  by  the  number  of  miles  in  the  branch,  and  they  considered  the  result 
to  be  the  expense  of  each  mile  in  the  branch.  A  small  portion  of  the  general 
expenses  of  the  entire  railway,  being  those  of  central  superintendence,  piinting 
and  advertising,  were  apportioned  on  the  branch  in  the  ratio  of  the  buainesa  or 
traflEio  upon  it,  and  such  portion  was  subdivided*  as  before,  on  the  mileage  prin- 
ciple.' This  explanation  shows  that  the  api>ellants  have,  in  fact,  separated  the 
branch  from  the  trunk,  except  as  to  what  they  call  a  small  portion  of  the 
general  expenses  of  the  entire  railway,  and  then  divided  the  expenses  of  the 
branch  thus  separated  on  the  mileage  principle. 

"  We  do  not  think  them  necessarily  wrong  in  this  last  particular  :  it  may 
have  been  no  practical  departure  from  the  true  principle,  but  only  an  allowable 
instance  of  what  we  have  above  stated  to  be  a  convenient  practice,  where  the 
actual  expenses  were  the  same  on  every  mile  ;  and  as  no  objection  is  made  to 
this  by  the  respondents,  we  must  assume  that  it  was  so.     But  the  separation  of 
the  branch  from  the  trunk  is,  in  its  effect,  the  substantial  ground  of  dispute 
between  the  two  parties,  producing,  it  may  be  said,  nearly  the  whole  difference 
between  2542.  and  30/.  per  mile  ;  and  unless  they  are  justified  in  this,  it  is  im- 
possible that  their  mode  of  ascertaining  the  rateable  value  can  prevail,  and  we 
think  they  are  not.     We  wish  it  to  be  distinctly  understood  that  we  come  to 
tlus  conclusion  solely  on  the  facts  of  this  case.     We  are  far  from  saying  that 
there  may  not  be  cases  in  which  two  lines,  connected  for  many  purposes  and 
worked  by  the  same  company,  may  yet  have  been  kept  so  distinct  by  the  statute 
or  agreement  which  creates  the  connection,  or  by  the  circumstances  under  which 
they  are  worked,  that,  for  the  purposes  of  rating,  they  would  have  to  be  sepa- 
rately considered  as  two  distinct  subjoct-niatters.     When  such  cases  arise  they 
must  be  dealt  witli  Jiccording  t<>  their  respective  circumstances ;  but,   in  the 
present  casfy  the  fimitn  of  the  two  lineH  is  complete.     Tlie  branch,  as  we  have 
hitherto  called  it,  is  absorbed  into  the  tnmk,  and  whether  Tilehurst  is  one  or 
the  other,  our  decision  must  have  been  the  same  ;  for,  by  the  case  it  is  fomid, 
that,  by  the  48th  section  of  the  special  act,  the  appellants  were  enabled  to  pur- 
chase, and  the  company  incorporated  by  that  act  to  sell  and  transfer,  the  under- 
taking to  the  appellants,  and,  on  the  completion  of  the  purchase,  the  appellants 
were  to  have  and  to  hold  the  undertaking,  the  company  to  be  dissolved,  and 
the  buildings  and  works  to  become  i>art  of  the  Great  Western  Railway.     Ac- 
cordingly,   the   apiK?llant8  became  the  purchasers  and  i>roprietors,  and  by  a 
subsequent  act  (1)  &  10  Vict.  c.  xiv.),  it  was  enacted,  that  it  should  thenceforth 
become  part  of  the  Great  Western  Railway. 

'*  So  much  for  what  it  is.  And  how  has  it  been  worked  ?  The  case  finds, 
that,  ever  since  its  completion,  and  at  the  time  of  making  the  rate,  it  was  and 
still  is  worked  as  part  of  the  entire  railway,  known  by  the  name  of  the  Great 
Western  Railway ;  that  a  certain  number  of  engines  and  carriages  are  appro- 
priated to  it;  and  a  certain  number  of  ofhcers  and  servants  employed  exclu- 
sively on  it.  No  separate  account  of  receipts  and  expenditure  in  respect  of  it 
is  kejit,  but  such  recei]>ts  and  expenditure  are  included  in  the  general  half- 
yearly  revenue  acc<.)unta  laid  before  the  proprietors.  No  separate  annual 
account  in  abstract,  showing  the  total  receipts  and  expenditure  in  respect  of  it, 
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is  pr^iptired  by  the  appellanU,  bo  as  to  be  f  urimKed  to  the  overseers  of  the  poor 
of  the  fteveral  parishes  through  which  the  said  branch  pasaes,  in  conformity 
with  tho  8  &  0  Vict.  c.  20,  s.  107  (Railways  Clauaes  Consolidatiou  Act,  1H45). 

**  Thua  it  apimara,  both  by  the  stututeM  and  the  acts  of  the*  api^elliiiit^,  thiit 
there  ia  absuhitciy  nothing  to  distinguish  the  niiloa  in  Tiloluirst  fr^in  nuk^s  in 
PadcHiigtoii,  Ealing,  or  any  other  parish  un  the  original  line.  For  the  nier© 
;illotnient  of  engines  and  carriages,  or  officers  mid  servants,  ia  nothing  for  the 
present  purpose  ;  it  is  merely  an  economical  arrangement  of  the  compjiny  for 
the  working  of  this  part  of  their  line.  We  conclude,  therefore,  that  a  rateable 
value,  ascertained  by  c«jnsidoring  twenty-five  miles  as  a  distinct  whtde,  cannot 
be  c<>rrect  j  and,  therefore,  we  cannot  adc^jt  tliat  which  is  proposed  by  the 
appellants.** 

The  Court  then  procet'd  to  consider  the  mode  of  rating  adapted  by 
the  reapondents.  The  case  found  on  this  liead, — that  having  ascer- 
tained the  rateable  value  of  the  whole  nulway^  minus  the  stations, 
the  respondents  ai^certained  the  grosn  actual  annual  receipts  of  the 
appellants  in  respect  of  each  mile  and  portion  of  a  mile  of  railway  in 
their  parisli,  and  they  assessed  the  appellants  in  respect  of  the  two 
miles  and  a  half  in  the  ratio  "  whicli  such  annual  receipts  bore  to  the 
gross  annual  receipts  of  the  company  in  respect  of  the  entire  Great 
Western  Kailway,  trunk  and  branches,  the  rateable  value  of  a  mile  of 
railway  in  tlie  respondent  parish  being  calculated  in  tlic  same  pro- 
portion to  the  rateable  value  of  the  whole  line,  exclusive  of  the 
stations,  as  the  gross  actual  annual  receipts  in  respect  of  such  mile 
bore  to  the  total  of  such  actual  annual  receipts  of  the  company." 

The  Court  disapproved  of  this  mode  of  rating  also,  in  the  following 
terms ; — 

**  It  appeai^a  by  the  statement  in  the  case,  that  the  respondents  ha^e  taken  the 
deductions  at  the  same  rate  for  every  mil©  of  the  mil  way  ;  for  they  say,  as  the 
gross  receipts  of  one  mile  to  the  gross  receipts  of  the  wholo,  so  the  rateable  vahio 
of  one  mile  to  the  rateable  value  of  the  whole  :  this  is,  in  eflFect,  to  strike  of!" 
from  tiie  grt»8s  reci^ipts  of  a  mile  an  aliipiot  part  of  tlie  simi  whicli  is  struck  off 
frcini  the  gross  receipts  of  tJie  whole,  and  aaauniea  at  least  that  the  expenses  are 
at  one  nnif^jmi  rate  throughiwt  the  whole  line.  If  the  case  were  silent  on  this 
BuVjject,  we  Tni;^ht  have  presumed  that  the  respondents  had  asoertaineil  this  to 
be  the  fact,  and  then  there  would  have  boL^n  no  objection  to  a  mileage  division  ; 
but  the  case,  rejMsonably  understood,  excludes  this,  fur  it  finds  that  the  actual 
expenses  uf  the  company  are  not  in  the  proportion  of  the  actual  gross  receipts, 
either  on  the  branch  or  throughout  the  entire  railway ;  nor  are  cither  such  grtiss 
receipts  or  such  expenses  at  one  unifomi  rate  per  mile  throughout  the  entire 
railway*  The  c^nmsel  for  the  resiwndents  laboured  in  vmn  to  explain  away  the 
clear  meaning  uf  this  passage^  and,  failing  in  that,  they  ef|ually  biUmred  in  vain 
to  show  that  all  the  expenses  on  a  railway  were  necessarily  to  be  distributed  in 
calculation  ecpudly  over  the  whole  Une. 

**  In  the  result,  we  cannot  ailopt  either  of  the  modes  suggested  to  us,  or  con* 
firm  the  rate  at  either  of  the  simis  stated  ;  the  consequence  nitist  l»e,  which  we 
very  much  regret,  that  the  award  must  be  referred  back  to  the  learned  arbi- 
trators, to  whom  the  parties,  and  we  ourselires,  are  so  muoh  indebted  for  the 
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^ d^^*^ded^c^^    labour  and  ability  which  tlioy  have  bestowed  on  the  case.     We  trust  that  the 
— --; principles  we  have  laid  down  will  enable  them  to  aeree  on  a  satisfactory  rate, 

Great  Westei-n  ,  ^/         ,  ,  ,.   .        .  ,  ,  .         « 

Com  {No.  2X       and  that  there  may  be  no  more  litigation  on  the  subject. 

S!don".^?JtI5c-       ^^  ^^^  arrive  at  Meg.  v.  Xeimiurket  M,  Co.  (/t),  which  introduced 
tion  of  Branch.     i\^q  difficulty  already  adverted  to,  as  to  the  rateable  value  of  a  branch 
"*    line  when  it  is  viewed  as  a  feeder  of  the  traffic  on  the  trunk  or  main 
line  of  a  railway.     The  question  before  the  Court  was  shortly  as 
follows : — The  appellants,  the  Newmarket  R.  Co.,  were  authorized 
by  their  special  act  to  make  a  branch  railway  fifteen  miles  in  length, 
by  which  a  communication  could  be  established  between  their  branch 
line  of  railway  and  the  main  line  of  the  Eastern  Counties  Railway  ; 
and  the  E.  C.  R.  Co.,  being  anxious  that  the  branch  line  should  be 
constructed,  entered  into  an  agreement  (afterwards  ratified  by  act  of 
Parliament),  wherein  it  was  recited,  that,  "  in  consideration  of  the 
benefit  likely  to  accrue  to  the  E.  C.  R  Co.  from  the  construction  of 
the  branch  and  the  working  of  the  railway  of  the  appellants  in  con- 
nection with  their  railway,  the  E.  C.  R.  Co.  were  willing  to  secure 
to  the  appellants  certain  advantages  as  thereinafter  expressed  and 
defined  ; "  and  it  was  mutually  agi'eed  between  the  E.  C.  R.  Co.  and 
the   appellants   (amongst  other   things)  that  the  appellants  should 
proceed  with  all  convenient  despatch  to  make  and  complete,  at  their 
own  expense,  the  branch  railway :  and  that  if,  in  any  year  after  the 
branch  line  was  completed  and  opened  for  traffic,  the  net  profits 
made  by  the  appellants  should  not  be  sufficient  to  pay  a  dividend  of 
31,  per  cent,  on  the  whole  of  their  share  capital,  then  the  E.  C.  R. 
Co.  should  pay  the. appellants  such  a  sum  as  would  be  sufficient  to 
make  up  the  dividend   to  Si.  per  cent.     The  appellants  thereupon 
constructed  the  branch,  and  opened  it  for  traffic  ;  but  after  the  gross 
earnings  of  the  branch  railway  in   the  respondent  parish  had  been 
aKscertaiued,  the  amount  of  deductions  proper  to  be  made  exceeded 
those  earnings  by  27 L,  which  it  was  admitted  was  the  deficiency  or 
loss  of  the  appellants,  as  occupiers  of  so  much  of  the  branch  railway 
as  lay  within  the  respondent  parish. 

It  appeared,  however,  that  during  the  current  year,  in  respect 
whereof  the  assessment  was  calculated,  the  E.  C.  R.  Co.  had  paid  the 
appellants,  in  pursuance  of  the  provision  contained  in  the  agreement, 
3,700/.,  being  the  sum  required  to  make  up  the  dividend  on  the  share 
capital  to  3/.  per  cent. ;  and  tlie  (juestion  submitted  to  the  Court  was, 
whether  this  3,700/.  ought  to  be  taken  into  account  in  ascertaining 
the  annual  rateable  value  of  the  branch  railway,  and,  if  it  ought,  the 
sessions  assessed  the  value  of  that  portion  of  it  which  was  in  the 
respondent  parish  at  IKi/.,  otherwise  at  21/.  only. 

(h)  23  L.  J.,  M.  C.  76, 
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tjpoiithisistateof  facts  the  learned  judges  differed  in  their  opiiiiuas 
upon  the  questions  submitted  to  them ;  Coleridge  and  Erie,  JJ..  held, 
that  the  paj^meiit  ought  ]fol  to  be  taken  into  account,  as  it  was  not 
an  Learning  of  the  railway,  nor  rent,  nor  money  in  the  nature  of  rent 
paid  for  the  use  of  the  railway,  but  a  payment  arising  from  a  contract 
of  guarantee,  and  not  derived  from  the  profits  of  the  occupation  of 
the  land, 

Coleridge,  J,,  observed, — 

*  *  The  Bubfltanoe  of  the  actuid  agi-eetnent  seeips  to  bo  rather  tlii*t  *jf  tv  gtiaraiitie, 
which  is  not  to  come  into  operation  until  the  actual  fruits  of  the  cwcuyation  fall 
hehiw  a  certaiji  amuunt,  Tim  ili\udoud  tm  ihu  capital  ia  Ut  he  paid  frtnn  the 
clear  pruiita  of  the  i*ccupation  ;  when  they  fiiiJ  the  jjfiiniaiitie  comes  in^  not  to 
increase  those  prrjliiu,  but  to  make  the  dividend  good  from  another  and  inde- 
[lendent  and  coliatei*al  source,  But  it  is  the  protita,  after  deducting  the  j^rofHjr 
iJiitgoingB,  upon  which  the  rate  is  to  bo  nAaeaaed  ;  and  when  thut  in  dntui,  and 
not  before,  it  will  he  Been  whether  the  guarantie  is  to  opeiate  or  not. 

"  It  will  be  said^  of  courae,  that  in  order  bo  arrive  at  the  rateable  value  a 
negotiation  for  a  lease  from  year  to  year  aniat  be  supposed,  and  that  the  negt*- 
tiation  must  be  suppost^d  to  proceed  on  the  footing  of  the  lessee  being  phiced  in 
exactly  the  same  position  as  the  present  occupiers,  and  this  is  wmiuestionable  as 
to  everytJiing  which  necessarily  arises  from  the  occupation.  But  if  thence  it  is 
infeiTed  that  the  supposed  lessee  would  necessarily,  as  such,  have  the  benefit  of 
this  giiarantie,  it  seems  to  me  the  very  question  in  the  cast?  is  begged.  In 
point  of  fact,  a  lease  of  the  line  might  very  well  be  made,  supjiosing  the  requi- 
site powers,  without  involving  a  transfer  of  the  benefit  of  this  agreement  to  the 
leu&" 

Erie,  J.,  said  J — 

**  The  appellants  contend  that  this  sum  ought  not  to  be  taken  into  considera- 
tion in  assessing  them  &a  occupiers  of  the  railway  to  the  relief  of  the  poor,  as  it 
is  not  an  earning  of  their  railway,  nor  rent,  nor  money  in  the  nature  of  I'ent 
paid  Un-  the  use  of  their  rail  way  ^  but  a  paymt-'Ht  arising  from  a  conti'rtct  of 
guarautie  and  not  derived  injm  the  prolits  of  the  occupation  (»f  tlie  land  ;  and 
I  am  of  this  o[iinion—  f f  the  railway  was  let,  the  amount  ^f  rent  would  depend 
on  the  amount  of  annual  profit  derived  therefrom,  and  it  would  be  immaterial 
to  the  tenant  whether  this  exceeded  or  fell  short  of  31.  per  cent,  on  the  coht 
price  of  tlie  line.  The  cost  of  a  oonstniction  does  not  indicate  the  protit  to  be 
obtained  therefrom  as  a  matter  of  fact,  and  it  waa  decided  in  H.  v.  Mih  End 
(Jld  Town  (t),  to  be  no  criterion  in  law  of  the  rateable  value  of  any  pniperty  to 
the  [loor-rate.  Furthermore,  the  aum  paid  iindwr  the  guaiiuitie  is  not  rateable, 
fur  it  is  not  a  parochial  profit.  Nothing  is  due  imtder  the  guarantie  until  the 
prolits  upon  both  the  Newmarket  and  Chesterford  and  the  Newmarket  and  Cam- 
bridge Lines  have  been  ascertained,  when,  if  the  sum  total  is  less  than  10,500^., 
the  guarantors  must  pay*  I  am  not  able  to  disouver  how  the  failure  of  profits 
upon  the  p&rts  of  the  line  in  distant  parishes  becomes  a  net  protit  upon  the 
part  of  the  line  in  St,  Andrew-the-Less,  for  which  a  tenant  of  that  part  alone 

{{}  10  Q.  B.  208  ;  1«  L.  J,,  M.  C»  l$L     ^oi-  nni^.  p.  ^U, 
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^  SSStd^MM.  ^^^^  P^y  ^^^'     Furtliormore,  the  rate  upon  the  sum  paid  under  the  giiarantie 

is  not  legal,  fur  it  falls,  not  on  the  occupier,  but  on  the  guarantor.     The  rate  is 

^*^DS?Smr^'   nominally  on  the  Newmarket  Co.,  but  if  it  is  sustained  it  must  be  paid  by  tlie 

^^SS^dSonof    ^****®"^  Counties  Co.,  who  agree  to  make   good  the  deficiency  in    case  the 

Branch.         net  profits,  after  paying  all  deductions,  will  not  yield  a  dividend  of  32.  per 

iftvmarket  Cam,   cent,  on   the    capital  ;  in   proportion    as  the  deductions  are  increased,    the 

net  profits  are  less,  and  the  deficiency  to  be  made  good  is  greater.     On  these 

grounds  I  have  come  to  the  conclusion  that  the  sum  paid  under  the   contract 

of  guarantie  in  this  case  was  not  rateable,  and  that  the  rate  ought  to  be  redaced 

acoordingly.'* 

On  the  other  hand,  Lord  Campbell,  C.J.,  whilst  entirely  concurring 
in  tlie  general  principles  laid  down  by  these  learned  judges,  arrived, 
nevertheless,  at  a  different  result  on  the  effect  of  the  statement  of  the 
facts  in  the  case,  as  will  appear  from  the  following  judgment  (k)  ;  and 
it  seems,  therefore,  that  the  difference  of  opinion  did  not  so  much  arise 
on  any  question  of  law,  as  on  the  construction  which  ought  to  be  put 
upon  the  facts  stated  in  the  case.     He  said, — 

*'  I  am  of  opinion  that,  in  assessing  the  appellants  for  the  portion  of  the 
branch  line  which  is  in  the  limits  of  the  respondent  parish,  this  payment  ought 
to  be  taken  into  consideration.  I  think  it  is  received  by  the  appellants  in  respect 
of  their  occupation  of  their  railway,  and  is  part  of  the  profits  of  that  occupation. 
It  is  evidently  made  in  consideration  of  an  advantage  which  the  Eastern  Counties 
R.  Co.  calculated  that  they  would  derive  from  this  branch  railway  from  Chester- 
ford  to  Cambridge.  Whether  it  be  a  fixed  annual  sum,  or  a  sum  depending 
upon  a  contingency,  it  is  oc|ually  in  respect  of  the  use  made  of  the  railway 
occupied  by  the  appellants,  and,  when  received,  it  is  part  of  the  profits  of  that 
railway.  If  the  Eastern  Comities  R.  Co.  paid  the  appellants  a  sum  of  money 
for  being  allowed  to  bring  passengers  in  their  own  carriages  from  Chcsterford  to 
Cambridge  gratis,  that  tliese  passengers  might  be  carried  on  the  Eastern  Coimties 
Line  for  hire  from  Caiubridgo  to  London,  little  doubt  can  be  entertained  that 
such  a  payment  would  be  part  of  the  profits  of  the  bmnch  of  the  appellants, 
and  it  seems  to  make  no  difibrenco  that  the  payment  is  made  in  respect  of  pas- 
sengers brought  from  Chcsterford  to  Cambridge  in  carrijiges  of  the  appellants, 
the  Eastern  Comities  R.  Co.  deriving  the  same  benefit  from  conveying  them  for- 
ward to  London.  Tlio  railway  within  the  respondents'  parish  is  rendered  more 
valuable  and  productive  by  something  connected  with  the  use  of  it  in  another 
parish,  and,  according  to  decided  cases,  its  rateable  value  within  the  respondents* 
parish  is  thereby  enhanced." 

{k)  In  R.  v.  Fh'tUni,  ;K>  L.  ,1.,  M.  C.  coniimiiy  could  not  be  rated  tis  occupiers 
89,  Blackburn,  J.,  saiil,  that  Lord  Cnmp-  of  a  line  over  which  they  had  merely  run- 
bell  dissented  on  the  ground  that  the  jmy-  iiing  powers,  a  mere  easement.  But  in 
ment  under  the  agreement  was  not  in  the  O.  /^.  R.  Co,  v.  Badfficorth,  36  L.  J. 
naturo  of  a  collateral  guarantee,  but  a  M.  C.  33,  it  was  held,  that  tho  company 
gum  received  by  the  ai)]>cllant8  in  re8i)e<*t  should  ha  rated  for  fhcir  half  of  a  line, 
of  their  occuiiation  of  tho  railway,  and  over  the  other  half  of  which  they  had  run- 
was  part  of  the  profits  of  that  occui»ation,  ning  powers,  upon  the  principle  of  asse^ng 
and  ought  tlicrefoi-e  to  bo  taken  into  con-  the  profits  made  in  tho  parisn  enhanced  by 
sideration  in  assessing  tho  value  of  that  the  right  of  running  free  over  the  other  half 
occupation.  In  R.  v.  Midland  R.  Co.^  (which  belonged  to  the  Midland  R,  Co.. 
84  L.  J.,  M.  C.  25,  it  was  held,  that  the  who  had  coiresponding  rights). 
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After  some  further  remarks  his  Lordship  added — 

*'  If  this  branch  was  let  to  a  tenant,  he  would  be  entitled,  under  the  agreement, 
and  the  act  of  Parliament  confirming  it,  to  this  contingent  payment,  and  no 
doubt  it  would  enhance  the  amount  of  the  rent  which,  as  a  tenant  from  year  to 
year,  he  would  be  willing  to  offer.  I  have  only  further  to  observe,  in  answer  to 
an  objection  raised,  that  in  my  opinion  the  contention  of  the  respondents  does 
not  lead  to  the  double  rating  of  the  same  profits ;  for,  if  the  Newmarket  Co. 
were  rateable  in  respect  of  payment  made  to  them  under  this  agreement,  or 
under  an  agreement  whereby  the  Eastern  Counties  Co.  undertook  to  pay  them 
absolutely  a  certain  sum  for  each  passenger  brought  from  Chesterford  to  Cam- 
bridge, the  Eastern  Counties  Co.  would  be  entitled  to  a  deduction  in  respect  of 
such  payment  from  their  gross  earnings  when  the  assessable  value  of  f/ietr  railway 
comes  to  be  estimated.  I  wish  to  adhere  to  the  recent  as  well  as  the  earlier 
cases  on  this  subject,  with  this  caution,  that  when  we  were  determining  that  in 
rating  railways,  the  parochial,  not  the  mileage,  principle  was  to  be  adopted, 
the  Court  did  not  mean  to  intimate  that  assessable  value  of  land  in  one  parish 
ought  not  to  be  increased  by  a  profit  derived  from  it  by  the  occupier,  as 
occupier,  in  consideration  of  an  advantage  derived  from  it  in  another  parish. 
Upon  the  whole,  my  opinion  is  in  favour  of  the  respondents,  but  there  must  be 
judgment  for  the  appellants." 

The  next  case  we  have  to  notice,  R.  v.  South  Eastetm  R.  CoAV)  luting  a  branch 

1  1  1  t*  •  t*       y  1     I  •  r-         where  branch 

also  relates  to  the  rateable  value  of  a  portion  of  a  branch  line  of  a  leaned  to  main 
railway  running  from  Reading  to  Reigate,  and  passing  through  S(mik  Eastern 
Dorking,  the  respondent  parish.  It  appeared  that  this  branch  line  ^***' 
was  originally  constructed  by  the  Reading,  Guildford  and  Reigate  Co., 
but,  under  certain  agreements  entered  into  and  confirmed  by  powers 
contained  in  their  special  act,  the  latter  company,  in  1850,  leased  the 
portion  of  the  line  between  Dorking  and  Reigate  to  the  South 
Eastern  R  Co.  for  1,000  years,  at  a  yearly  rent  of  33,000Z.  and  also  on 
condition  of  the  payment  of  8,000Z.  per  annum,  as  interest  on  a  debt 
incurred  in  making  the  line.  The  respondents  had,  in  a  rate  made 
whilst  the  lease  was  subsisting,  assessed  the  South  Eastern  Co.  upon 
a  valuation  founded  upon  the  rent  of  41,000?.,  payable  under  the  lease ; 
and  the  case  found,  that  if  the  rent  was  the  proper  criterion  of  the 
rateable  value,  then  the  assessment  appealed  against  was  correct.  It 
was  however  found,  that  the  gross  earnings  of  the  South  Eastern  Co. 
on  the  Reading,  Guildford  and  Reigate  line,  less  the  proper  deductions, 
did  not  in  the  year  for  which  the  rate  was  made  amount  to  41,000i. 
less  the  statutory  deductions  under  the  Parochial  Assessment  Act, 
and  also  that  the  Reading,  Guildford  and  Reigate  line  brought  a 
great  deal  of  additional  traffic  to  the  main  line  of  the  South  Eastern 
Railway,  and  the  latter  company  thus  derived  benefit  from  the 
Reading,  Guildford  and  Reigate  line  as  a  feeder  to  the  main  line  in 
respect  of  traffic  conveyed  upon  that  line ;  also  that  the  Reading, 

(/)  23  L.  J.,  M.  C.  84 ;  8  E.  &  B.  491. 
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w  dUd^^c^s    Guildford  and  Rcigate  line,  if  in  the  market,  might  be  an  object  of 

IUU4    a  Branch    Competition  in  consequence  of  the  spirit  of  rivalry  existing  between 

-contiHuni.        ^Y^Q  South  Eastern  and  other  companies,  the  tmBSc  on  the  main  lines 

of  which  would  be  increased  by  the  possession  and  control  of  the 

Reading:,  Guildford  and  Reio^te  line. 

The  case  then  proceeded  to  state  that,  in  1852,  an  act  was  obtained, 
whereby  the  Reading  Co.  was  dissolved,  and  their  powers  transferred 
to  the  South  Eastern,  and  a  perpetual  annuity  of  41,000?.  was  charged 
upon  the  whole  undertaking  of  that  company,  payable  to  the  share- 
holders in  the  dissolved  company,  by  way  of  commutation  for  the 
yearly  sums  payable  under  the  lease  of  1850.  It  also  appeared  that 
another  rate  was  made  after  the  Amalgamation  Act,  which  was  also 
appealed  against,  and  the  whole  of  the  facts  and  circumstances 
previously  stated  as  to  the  first- mentioned  rate  were  declared  to  be 
applicable  as  to  the  last  rate,  with  the  exception  of  the  said  lease, 
which  was  applicable  only  to  the  first-mentioned  rate.  Upon  these 
facts  thus  briefly  stated  (which  are  to  be  found  detailed  at  considerable 
length  in  the  report  of  the  case)  three  questions  were  submitted  to 
the  Court : — First,  whether  the  appellants  were  properly  assessed  in 
the  two  rates  appealed  against  in  certain  specified  amounts,  the 
assessments  being  founded  on  the  said  rent  as  to  the  first,  and  the 
said  annuity  as  to  the  second  rate,  which  assessments  were  taken  as 
the  proper  criterion  of  annual  value  in  each  case.  Secondly,  whether 
they  were  liable  to  be  assessed  in  respect  only  of  the  net  profit  derived 
from  the  traffic  passing  through  Dorking,  irrespective  of  any  rent 
paid  by  the  company,  and  the  value  of  the  Reading,  Guildford  and 
Reigate  line  as  increasing  the  traffic  on  the  main  line.  Thirdly, 
whether  the  respondents  were  entitled  to  take  into  consideration,  in 
their  assessment,  the  value  of  the  line  to  the  appellants,  as  an  integral 
part  of  the  South  Eastern  Railway,  in  addition  to  the  net  profit  as 
derived  from  the  traffic  pa.ssing  tlirougli  the  parish  of  Dorking. 
RtntiMi.iisoniy  'l^'^c  Icamcd  judges  unanimously  agreed,  in  answer  to  X\\q  first 
ivK'ii'of  uie  question,  that  the  mode  adopted  of  making  the  rent  in  one  case,  and 
yearly  value.  ^j^^  annuity  in  tlic  Other,  the  sole  criterion  for  the  assessment,  could 
not  be  supported  ;  the  Court  being  of  opinion,  that  rent  paid  at  the 
time  when  a  rate  is  made,  is  only  presumptive  evidence  of  annual 
value,  which  may  be  rebutted ;  and  Erie,  J.,  likened  the  case  to  an 
open  coal-mine  being  let  at  a  certain  rent,  and  it  being  proved  that 
the  mine  had  become  exhausted  ;  or  to  an  unopened  coal-mine  let  at 
a  rent  agreed  for,  on  the  speculation  that  it  would  prove  productive — • 
cases  in  either  of  which,  if  nothing  was  obtained,  the  rent  would  be  no 
evidence  of  rateable  value. 

On  the  second  and  third  questions,  the  learned  judges  again  diflfered 
in  opinion ;  Lord  Campbell,  C.  J.,  and  Coleridge  and  Crompton,  JJ., 
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Lultling,  that  these  questions  should  be  answered— the  eecond  in  the 
negative,  ami  the  third  in  tlie  affiriiiiitive  ;  Erie,  J.,  tlhsfutientep 
Lord  CanipbeJl,  C,  J.,  observed  a.s  to  the  second  question, — 

'*  I  am  of  opinion  that  the  liability  of  the  appellants  caiHutt  be  confined  to  the 
net  profit  derived  hy  the  appellants  from  the  traffic  passing  throvigh  the  parifih 
of  Dorkin;^.  They  are  only  to  be  assessed  in  that  parisli  in  respect  of  property 
occupied  by  them  in  that  parish  :  but  it^  value  in  the  parish  may  be  enluuicud 
by  ci renin stimces  existing  out  »»f  the  parish.  The  appellants  say  truly,  that 
thvy  lire  not  to  be  rated  in  this  parish  for  profita  made  elsewhere.  I  wish 
iiniihcitly  to  abide  by  what  is  called  the  '  parochial  piinciple  '  of  rating.  But, 
upon  that  principle,  we  nitist  see  i>f  what  value  the  property  rated  in  the  parish 
iB  fcn  the  occupiers  ;  and  this  is  not  necessarily  determined  by  tlie  pecunijiry 
receipts  fs^r  the  use  of  it  withni  the  paiinh.  The  rent  that  was  paid  by  tlia 
appellants  is  strong  evidence  that  it  was  of  greater  value  to  them,  than  the 
nitre  net  pro  tit  from  the  ti'atHc  upon  it.  We  have  an  express  admission  that 
*  the  Reafling  line  brings  a  ^reat  deal  of  ;ulditional  traffic  to  the  main  line,  and 
that  they  derive  henejit  from  the  Reading  hne  as  a  feeder  to  the  main  Une  in 
respect  of  traffic  cimveyed  np*»n  that  hue  ; '  and  *  that  the  Reading  line,  if  in  the 
luarkut,  might  be  an  object  of  eomjtetition  between  the  South  Eastern  Cctmpany 
and  other  railway  companies,  the  traffic  on  the  main  lines  of  whieli  would  1j^ 
increased  hy  the  possession  and  control  of  the  Reading  line,'  Tlierefore,  plus 
the  net  prohts  derived  from  the  traffic  passing  thn^ugh  the  parisli  of  Dorking, 
the  appellants  do  derive  a  profit  from  the  occupation  of  the  portion  of  the  line  in 
that  parish.  But  it  is  said,  that,  in  respect  of  this  hist  prolit  they  ought  only  to 
be  assessed  ui  the  parialies  through  which  the  main  line  passes.  I  am  of  a  con- 
traiy  opinion.  This  profit,  although  not  received  for  the  traffic  upon  the  line  in 
the  parish  of  Dorking,  originates  from  the  occupation  by  the  ajipellants  (»f  land 
in  the  parish  of  Dorking  ;  and  if  they  are  assessed  in  that  purish  in  respect  of 
this  profit,  in  estimating  their  profits  in  the  parishes  through  which  the  main 
line  passes,  there  ought  to  be  a  deduction  in  respect  of  what  iH  paid  for  the 
line,  which  is  worked  as  a  feeder  to  the  main  line.  This  cidculation,  though 
difficulty  may  be  made  upon  the  dat^i  which  are  accessible  ;  and  it  is  not  more 
difficult  than  calculatinns  which  miist  he  made  in  railway  rating,  where  stations 
and  inclined  planes  in  one  parifih  atfect  the  traffic  in  anttther  iiiirish.  Adhering 
to  the  psirochial  principle,  I  inquire  of  what  value  the  laud  rated  is  to  the 
occupier.  Of  this  value  the  rent  which  he  is  willing  to  pay  affords  evidence  ; 
and  from  any  profit  which  he  indirectly  makes  from  it  out  of  the  parish,  part 
of  the  rent  which  he  pays  for  it  in  the  ]>arish  is  to  be  regarded  as  a  deduction. 
At  the  bar  it  was  hardly  denied  that  this  would  be  the  result,  if  the  two  railways 
Ijelonged  to  different  companies,  and  if  the  com|i>any  whose  railway  is  feil  were 
to  pay  a  regular  fixed  annual  sum  to  the  company  whose  railway  is  tlie  feeder. 
But  I  do  not  aee  how  it  should  make  any  difference  to  the  parish  of  Dorking' 
that  both  lilies  are  occupied  by  one  company,  and  are  worked  as  one  concern' 
The  advantage  derived  from  the  occupation  of  the  portion  of  the  line  in  that 
parish  is  still  the  s;ime,  although  the  pixicess  by  which  the  amount  of  that 
advantage  is  to  be  ailculated  has  changed.  I  adhere  to  the  rule  of  rating  which 
is  laid  down  in  /**♦  v.  N^imuirket  R,  (*o,*  which  1  there  attempted  to  support  '  r««sed01 
and  ilhistrate.  This,  \  think,  is  in  entire  hamiony  with  our  decision  in  i?,  v* 
irrtiii  Wtdt^t  It  Co,f  In  many  cases,  the  supposed  advantage  derived  by  a  t  PKgttCi6i. 
railway  company  from  a  |Jortion  of  a  railway  in  a  particular  pariah,  bringing 
passengers  and  goods  to  another  portion  out  of  the  parisli,   may  be  almost 
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S- OjjwnwfCtmf  inappreciable,  and  I  would  earnestly  dissoade  parishes  fn)m  ever  making  any 

claim,  under  this  head,  unless  where,  u)>on  clear  evidence,  the  claim  can  in  , 

^SSrSSrt!*-  point  of  fact  be  established. 

wSS*&ir*L?  "  As  to  the  third  «iuestiun,  I  say,  tliat  the  respondents  are  not  entitled  to 

and  iierpeiiMl  treat  the  Reading  line  as  an  integral  part  of  the  South  Eastern  Rail  way ,  so  as 

on  MiUn  Lln^  to  depart  from  the  parochial  principle  ;  but  tliey  are  entitled  to  consider  in  the 

Soutklsa»i€m  Assessment  the  Value  of  the  Reading  line  to  the  appellants  beyond  the  traflk 

^^■*-  passing  through  the  parish  of  Dorking.** 

Coleridge,  J.,  said, — 

'*  I  understand  the  second  and  third  questions  to  be  intended  to  raise  tliree 
points  : — First,  must  the  assessment  be  made  only  on  the  net  profits  earned  by 
the  i>as8age  of  goods  and  passengers  over  the  land  occupied  in  Dorking,  and 
must  any  additional  value  which  the  occupation  in  truth  may  have,  as  increasing 
the  traffic  on  the  main  line,  be  excluded  ?  Secondly,  may  any  additional  value 
which  the  occu^mtion  of  the  land  in  Dorking  may  have,  by  reason  of  the  amalga- 
mation  of  the  two  lines,  be  included  in  the  assessment?  These  two  questions,  I 
presume,  were  framed  with  a  view  to  the  different  circumstances  under  which 
the  two  rates  were  made,  in  res^iect  of  the  amalgamation.  My  answer  to  these 
questions  will  be  this  :  Nothing  is  to  be  excluded  which,  I  do  not  say  has  a 
tendency  to  add  to  (for  of  this  no  notice  can  be  taken),  but  which  actually  adds 
to  the  value  of  the  occupation  ;  for  the  rate  is  to  be  regulated  in  amount  by 
that  value  ;  and  it  is  a  principle,  which  1  believe  to  be  established  by  numerous 
decisions,  that  the  in<|uiry  is  not  so  much  where  the  profits  of  the  occupation  are 
produced,  as  whether  any  alleged  profits  are  so  directly  referable  to  it  as  pro- 
perly to  be  considered  parts  of  the  profits  of  the  occupation,  so  that,  to  adopt 
the  words  of  Mr.  Cripps,  in  his  sensible  essay  oh  the  subject,  '  the  rateable  value 
within  the  |>arish  nuty  depend  on  matter  without  the  parish.*  I  am  not  aware 
that  this  conflicts  with  any  decisitm.     This  principle  was  first  laid  down  and 

•  Paftfl649  acted  ui)on  in  reganl  to  railway's  in  Ji.  v.  Ltnuhtu  and  South  Western  K,  (,'<».,* 

and,  as  regards  them,  that  cjise  has  been  a  governing  authority  ever  since,  from 
which  I  should  be  very  sorrj'  to  depart.     As  I  understood  the  two  Tilehurst 

+  Pagc« 051,857.  cases,t  nothing  was  decided  in  either  that  at  all  breaks  in  upon  it;  and  I 
certainly  intend  to  adhere  to  both  of  those  decisions.  The  i)rinciple,  indeed, 
was  well  cstablislied  Jis  early  as  the  A'(  »/•  Uirvr  ra,se  (m) ;  and  1  have  long  con- 
sidered it  as  well  settled,  that  we  are  to  apply  the  same  principles  ti>  the  rating 
occupiers  of  railways  as  of  any  other  pi-operty,  though  the  application  may  be  in 
some  respects  much  more  ditlicult,  and  the  results  not  always  so  certainly 
obtained.  1  by  no  means  say  that  either  the  increase  of  the  traffic  on  the  main 
line,  or  the  anudgamation  of  the  two  lines,  is  actually  to  afiect  the  increase  of 
the  value  of  the  occupation  of  the  land  in  Dorking— that  is  purely  a  question  of 
fact,  with  which  we  have  notliing  to  do  ;  and  if,  in  fact,  from  either  cause  such 
increase  tjikes  place,  I  am  not  prepared  to  |Knnt  out  to  the  parish  officers  how  it 
is  to  be  a.scertiiined  or  measured,  or  ht>w  it  is  to  be  distinguished  from  the 
general  profits  of  the  occupation  in  the  parishes  on  the  main  line-  that  again  is 
not  within  the  province  of  this  Coui*t.  It  may  well  be  that  such  increase  may 
exist,  and  yet  it  may  be  so  unimportant  or  so  difficult  to  ascertain,  that,  as 
mathematical  accuracy  in  a  rate  is  never  to  be  expected,  it  may  be  more 
prudent  on  the  whole  for  the  parish  officers  not  to  press  it  into  the  calculation. 

{m)  1  M.  &  S.  503. 


SECT.  2,— REVIEW   OF  CASES.      (SOUTH   EASTERN  CASE,) 


GC9 


Bubject  to  the  eftect  of  these  remarks,  — which  I  make  tlie  more  diatinctly 
lleOMifle  I  coDsiiior  it  of  greitt  tmportaiice  fur  this  Court  always  to  abstjiin  from 
expreasiiig  opinioua  on  mere  matt-era  of  fact,  and  to  confine  itself  to  laying  duwn 
principles  in  nuestions  of  rating, — my  answer  to  the  seeond  question  is  this  : 
That  the  assessDieiit  may,  and  indeed  should,  be  made  with  respect  hml  bidh  to 
the  rent  and  to  miy  increased  value  which  the  occupation  in  Drjrking  may  have 
hy  increasing  the  traftjc  on  the  main  line  ;  rmd  I  give  the  same  answer  in  effect 
to  the  third  fiuestion  :  Tliat  the  respondeiits  may  and  ought  ttJ  take  into  con- 
flideratioii  the  valnc  of  the  occupation  as  an  integrtd  part  of  the  main  line  in 
both  cases,  as  I  have  ah-eiuly  stated,  if  tliey  can  ascertiiin  that  the  value  is 
inci^ased  thereby,  and  in  proportion  as  they  tind  it  increased  thereby*  It  will 
be  observed  that  in  both  cases  I  slightly  alter  the  wording  of  the  questions  to 
what  I  understand  to  be  the  meaning  they  were  intended  to  convey.  It  has  ^iy^otti'"*'*'* 
been  objected  that  these  piinciidcs,  when  applied  to  railways,  may  lead  to  a^'*»ed  in  more 
don  bit;  rating,  because  the  same  proprit^or  m.iy  be  assessed  m  reapect  of  the 
same  i>riitits  in  two  parishes.  I  do  not  understand  how  the  principle  of  rating 
can  dilTer  where  there  is  one  and  the  same  occupier  in  two  parishes,  from  where 
there  are  two  or  more  occupiers.  If  the  occupier  be  the  same,  the  properties  axe 
necessarily  different  in  respect  of  which  he  is  rated  ;  and,  for  this  puq)ofte,  he 
must  be  considered  a  distinct  jierBon  in  each  p^irish  in  which  ho  occupies.  In 
each  the  overseers  will  rate  him  in  resi>ect  of  the  property  in  their  parish  ;  and 
they  will  estimate  its  value  by  wliat  it  [irnduces,  not  merely  there^  but  any- 
where. If  the  profits  of  some  other  land  in  hia  occupation  in  tmother  parish  are 
mixed  up  with  what  the  land  in  their  parish  produces,  that  ought  to  be  the 
ground  of  a  deduction  from  the  assessment,  and,  if  not  made,  the  rate  may  be 
excessive  in  amount.  It  may  be  impossible  to  do  this  with  mathematical  accu- 
racy ;  but  to  do  it  is  the  business  of  the  parish  ittlicera  in  the  first  instance — of 
the  sessions  in  the  second — but  nevur  of  this  Court.  If,  in  the  case  of  the  New 
River,  the  pariah  othcers  of  Lslington  shoukl  assess  the  company,  looking  only 
to  total  protits  received  in  their  parish,  Jind  making  no  separation  of  or  allowance 
for  the  8hai*e  which  was  properly  rtiferable  to  Amwell,  and  rateable  there,  they 
would  oveiTat«,  and  an  appeal  would  lie;  but  this  would  be  no  gnmnd  for 
diuiinishing  the  rate  in  Amwell,  fi:>r  the  excess  in  Islington  ought  to  have  been 
appealed  against :  if  it  lias  been^  we  must  presimie  redress  has  been  afforded  ;  if 
it  has  not»  the  company  has  acquiesced  :  either  way,  the  parisli  officers  of 
Amwull  cannot  be  affected  by  tlio  course  pursued  by  thi:»sc  of  Islington*  How 
can  that  case  be  distinguished  from  tliis  I  Tlie  land  and  the  water  have  a  rate- 
able value  in  Amwell,  considered  merely  us  such^  but  it  is  small ;  they 
contribute,  however,  with  the  land  and  water  elsewliere,  to  produce  great  profits, 
which  are  reaped,  as  it  were,  in  Islington,  and  they  are  rated  for  the  amount  of 
this  contribution.  In  Islington  there  ai-e  also  land  and  water,  and  there  tlie 
great  mass  of  the  profits  is  ostensibly  piYjduced  ;  but  the  overseers  there  iiught 
to  separat*^,  from  the  portion  on  which  they  are  to  rate,  the  portions  which  are 
really  eanied  in  Amwell  and  the  other  parishes  intervening.  So,  here,  the 
land  in  Dorking  has,  per  se,  a  rateable  value  ;  but  it  is  said  to  contribute  to 
[produce,  with  the  other  land  in  the  other  parishesj  great  profits  at  the  London 
terminus  of  their  main  Une  ;  and  the  occupier  in  Dorking  has  the  contribution 
included  in  the  rate  of  his  land  in  Dorking,  which,  therefore,  ought  not  to 
contribute  to  the  rate  in  any  other  |iarislL  Could  the  exact  amount  of  that 
contribution  be  ascertained  easily,  not  a  doubt  could  exist  that  the  rating  waa 
on  a  fail*  principle  ;  but  the  difficulty  of  ascertaining  the  amount  surely  can  make 
m*  difference  in  the  principle.     To  dear  up  that  diflictdty,  whatever  it  may 


CHAP.   XVlll,— THb:   HATINCJ   OF   lUILWAVS, 


^t»  pbmrmtioHM    amount  to,  ia  not  the  province  of  thia  Court,  but  of  on  ac<;uuntaat.     Und 
these  cii'ciimstunceH,  thcrtjfore,  it  will  be  nectjasary,  in  my  opinitm,  to  hcdcI  both 

with  Umu  Line 

aiul  iifriK'ltuil 
Auiiulty  i-hai-y«l 

on  M*iii  Ujk". 


L'ttt^e. 


nitea  to  an  ?irbitrat«:)r.  tu  ascortrtin  the  proper  amuinit  according  to  the  pritidplM 
1  have  laid  ikiwn/* 

Erie,  J.,  dissented,  aud  iDfti^m'ich  as  tlie   law  of  the  subject  is  stt 
imseltled,  we    transcribe  a   portion  af  his  judgment     The    learned 
judge  observe*!  ; — 

'*  in  this  cuso,  I  consider  the  material  facta  if)  be,  that  one  rate  was  miide 
w'liile  the  Reading  and  Reiij^ate  Railway  waa  under  lem^o,  and  the  «»ther  after  it 
wan  amalganiiited  with  the  South  Eiistcrn  Railway  ;  and  the  material  questiim 
to  be,  what  is  the  principle  for  ascertaining  the  rateable  value  of  thi?  p*irtion  of 
the  line  in  the  paiisjh  of  Dorking  for  each  mte  ?  the  parish  contending  that  th« 
rent  of  41,0(X>f,  at  the  time  of  the  tirat  rate,  and  the  amoinit  of  41,000/.  paid 
since  the  amalgamation,  should  be  taken  as  the  ntteable  vahto  of  the  whole  line, 
to  be  apportioned  among  the  Jiflerent  parishes  ;  the  railway  company  contend- 
ing that  the  net  earningsi  of  ilie  portion  of  the  line  in  the  iiarish  should  be  takoQ 
jw  the  rateable  value*  As  the  rate  since  the  ama%aniatitnv  is  the  mo»t  iinpor- 
laiit,  buini;  the  guide  for  future  rates,  I  take  that  first.  By  the  amalgamation 
the  Reading  and  Reigate  line,  whicli  was  a  feeder,  has  become  part  of  the  South 
Eastern  line,  as  mnch  as  if  it  formed  part  of  the  original  couatniction  ;  so  tha^ 
now  either  all  is  line  or  all  ia  feeder,  the  amalgamation  in  this  case  being  in  no 
respect  distinguishable  from  the  amalgamation  of  the  Newbury  and  Hungerford 
L-ue  with  tlie  Great  Western.  8ee  R.  v.  Gnnf  Wrsfcrn  U.  f  V.  (n)*  There,  the 
jjriuciple  for  rating  a  railway  by  taking  tlie  net  profit  of  the  whole  line  as  the 
rateable  value  of  the  whole,  and  by  apportioning  that  rateable  value  antong  the 
parishes  in  proportion  to  the  net  earnings  in  each  jjariah,  was  sanctioned  and 
Hcted  upon.  Tliis  principle  waa  decided  to  be  correct,  after  long  Ci^risideration, 
in  R.  V.  Londoti  (tnti  Brightrnt,  H.  v.  S*i}tth  Ea.iteni,  and  fi.  v.  MUihtnd  RAh,  {a)  ; 
and  I  extract  the  principle  as  expressed  in  each  of  tlioee  cases.  In  IL  t. 
Httfjhton^  the  pariah  of  Cmydon  claimed  a  right  to  rate  the  railway  on  the 
princiijle  of  paroclual  earninga,  that  is,  at  anch  a  sum  as  a  solvent  tenant  would 
pay  aa  amiual  rent  for  the  stations  and  portion  of  the  railway  witliin  the  pariah, 
regard  being  had  to  the  net  revenue  earned  in  the  pariah  ;  and  thia  principle 
was  affirmed  by  the  Court.  In  H.  v.  t^outh  Mnstfrn  R.  dt. ,  the'  jiarish  of  West- 
bere  claimed  to  rate  a  company  for  a  portion  of  the  brancJi  to  Ramsgate  on  tlio 
mileage  principle  of  dividing  the  rateable  value  of  the  trunk  and  branches, 
according  to  the  distance  in  each  jiarisb.  It  was  found  that  the  traffic  ufMm  the 
main  or  trunk  line  was  greater  than  Tjpun  any  of  the  bnmches.  The  cumpanj 
contended  for  the  principle  of  iiarocliial  earnings,  viz,,  that  they  ought  to  be 
rated  at  such  a  sum  as  a  tenant  might  bo  expected  to  give  as  annual  rent  for 
that  portion  of  the  branch  railway  situate  within  tlie  parish  of  Weatbere,  regaid 
being  had  to  the  portion  i»f  profit  earned  by  the  portion  of  the  railway  within 
that  jmrish  ;  such  rt-nt  being  aat-ertained  T»y  taking  tht*  git>3a  armual  receiiit« 
from  the  portion  of  the  railway  situate  in  West  here,  such  gross  receipts  lieing 
ascertained  by  taking  a  proportion  of  the  fare  paid  by  every  jmssenger  who  has, 
during  the  year,  been  cnrried  by  the  company  over  any  portion  of  the  line  in 
Westbere,  such  proiiortion  bearing  tfie  same  ratio  to  the  whole  sujn  paid 
by  such  passenger  m  the  dist-ance  in  Westbere  bears  to  the  whole  dittAiico 


(n)  15  Q,  B.  1086,  ante,  p.  657, 


(o)  Aute,  p,  649,  note  (t). 
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travelled  by  him  j  and  calculating  gimds  on  tlie  same  principle,  nnd  taking  (rom 
suck  esumhigs  tho  dodnctionri  ailnH^ed  hy  the  Part>chiiil  AaHtJKsnieut  Act  :— Held, 
that  tliia  principle  of  estimating  tli*»  gross  pr<ifita  waa  conect^  and  that  dediic- 
tiona  were  to  be  made  on  the  parochial  pnneiide  idso.  It  is  aaid  in  arguin^4(/>) 
— Hene  i«  a  parialij  including  a  portion  of  a  bran*;h  line,  ujion  which  it  is  found 
tliat  the  protita  fall  ahurt  of  those  eivmeil  on  the  main  line.  The  profits  on 
which  the  rate  ia  to  be  calcnlated  are  those  aiising  within  the  rating  parish. 
The  respondent  jjarish  has  no  right  to  any  of  tlie  pr<3tit8  earned  on  the  main 
line.  Xlie  judgment  of  the  Court  supports  this  ai'gnment.  In  IL  v.  Mi^ilntiff 
R.  Co, — the  pariah  of  Biisford  was  rated  on  the  mileaj^e  principle — the  c*tmpany 
contended  that  the  rate  ought  ta  be  eatinxated  by  reference  solely  U)  the  net 
profita  earned  hy  the  railway  within  that  pariah,  without  any  reference  to  the 
net  profits  earned  elsewhere,  or  to  the  ratealfle  value  of  any  portion  of  the 
railway  lying  in  any  other  pariisih  ;  the  judgment  afhmiB  thiB  principle.  In 
A*.  V.  Grcai  ll'fdcrn  IL  i\i.  (</),  the  (piestioii  waa,  hf>w  the  ^xpetues  of  a  railwaj' 
were  to  he  apportioned  :  and  it  was  held,  that  they  also,  where  they  ai*o  local, 
are  t^>  be  apportioned  to  the  parish  where  they  ariae,  and  deducted  from  the 
grois  eaminga  in  that  parish,  calculated  on  the  iirinciple  laid  down  in  the  fore- 
going caaes.  Notliing  more  than  the  gross  earnings  in  the  pariah  were  allowed 
to  the  pariali,  although  it  waa  fouiid  that  it  was  pri^fi table  to  the  company  aa 
proprietora  of  the  entire  Great  Western  Railway,  by  reason  of  the  increaaed 
traffic  brought  thereby  upon  tho  main  line^  an<l  the  increased  receipts  upon  that 
line  between  the  London  and  Weatem  termini  of  it.  As  each  i)ai'ifth  is  held 
entitled  to  rate  for  the  earnings  therein  (as,  for  example,  Croydon,  for  all  that 
ia  earned  therein),  it  is  clejir  that  none  of  the  other  parishoa  on  the  line  can  rate 
for  the  tendency  of  the  line  situate  in  them  to  make  tlie  earnings  in  Croydmi. 
The  earning  is  profit,  and  if  the  whole  profit  in  Croydon  is  rated  there,  and  tho 
tendency  to  create  that  profit  is  rated  elsewhere,  the  same  profit  would  be  in 
effect  rated  twice,  which  is  unlawful.  Alao,  it  ia  clear  that  no  ten«lency  tf» 
(create  profit  ia  rateable  ;  no  tenant  would  pay  rent  for  a  tendency  ttJ  profit, 
uidess  it  resulted  in  profit ;  and  certainly  no  tenant  of  the  jiart  of  the  line  in 
Di>rking  would  pay  rent  to  increase  tho  profit  of  some  other  tenant  of  some 
other  part  of  the  line,  as  was  mentioned  in  the  case  of  i?,  v,  Ntinmn'kH  H,  Co, 
in  this  term  (r).  1  have  disimaed  of  all  that  waa  material  in  tlie  question  sub- 
mitted :  but  as  the  judges  diflfer  on  the  question,  whether  a  railway  can  be 
rated  for  more  tlian  it  produces  in  the  parish,  on  iiccount  of  its  tendency  to 
make  profit  elsewhere,  which  ia  expressed  by  a  metaphor  from  feedings  and  on 
the  question  whether,  in  a  case  for  apportionment,  one  parish,  in  making  its 
rate,  can  disregartl  the  positions  of  other  parislies  within  the  apportionment ; 
and  aa  a  generality  cfUkuot  be  tested  witliout  a  specific  application,  I  suggest,  if 
a  case  is  again  brought  up  relating  t«  these  points,  it  should  state  apecifically 
what  ia  the  railway  profit  arising  out  of  the  parish  which  ia  liable  to  be  rated 
within  it/* 


lu  a  case  in  which  a  braiicli,  wliich  produced  no  profit  per  8e,  but  f^Jl^^Vn^ 
€'i>tjtribut^d  to  the  profit  of  the  maiix  line,  was  leased  to  the  main  line  t^  "a*'*^  ij"e. 
at  a  fixed  rent ;  it  was  held,  that  the  main  line,  as  occupier  of  the 
branch,  was  liable  to  be  rated  not  merely  with  respect  to  the  earnings 


Canmmki 


{p)  20  L.  J.,  M.  C.  140.  S4, 

iq)  li5  q,  B.  379,  1085  ;  21  L.  ,1.,  M.  C.  (r)  Ante,  p.  661 
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Moile  of  rati ng 
branch  with 
reference  to 
main  line  fed 
thereby. 

naughUy  ra«. 


id^l^dcSiL  ^f  *^®  branch  in  the  parish,  but  also  in  respect  to  its  value  as  brii 
ing  profit  to  the  main  line  {ft). 

But  the  proper  mode  of  rating  a  branch  line,  with  reference  to  i 
main  line  which  it  "  feeds,"  is  by  no  means  precisely  determined. 

In  Gi^ecU  Eastern  R.  Co.  v.  Ort^rseers  of  Haughley  (t),  the  Coi 
of  Queen's  Bench  hold,  that,  in  assessing  such  part  of  the  railway 
ran  through  the  parish  of  Haughley,  the  ratealile  value  was  to 
ascertained  by  taking  the  gross  earnings  in  the  parish,  and  ihaki 
the  usual  deductions  for  working  expenses,  &a,  applicable  to  tl 
part  of  the  railway ;  and  that  the  fact  that  owing  to  the  iucreafi 
traffic  the  working  expenses  of  the  railway  in  other  parishes,  o\ 
which  the  traffic  passing  through  Haughley  passed,  bore  a  less  ia1 
to  the  earnings  was  not  to  be  taken  into  account  as  lessening  t 
average  expenses  over  the  whole  transit,  and  so  contributing 
enhance  the  rateable  value  of  the  railway  in  the  parish  of  Haughh 
There  the  parish  claimed  to  take  into  account  the  additional  traf 
b(^yond  Haughley,  not  in  the  way  of  profits  (as  was  done  in  the  Ca 
vock  caaeiu),  which  does  not  appear  to  have  been  referred  to),  h 
as  diminishing  the  expenses  in  Haughley.  It  is  difficult  to  see  wh 
difference  this  makes  in  principle  ;  for,  as  has  been  well  remarked, 
comes  to  the  same  thing  in  the  end,  whether  you  add  to  the  receip 
or  deduct  from  the  expenses  "  (.r).  And  the  Court  appear  to  ba^ 
adopted  this  view  in  the  Llantrissant  case,  for  otherwise  they  cou 
not  have  held,  as  they  did,  that  that  case  was  conclittled  by  the  prii 
ciple  of  the  Haughley  case  (?/). 

In  Reg.  v.  Llantritfsant  Union  (c),  the  appellant.*^,  the  Great  Westei 
R.  Co.,  were  tiie  lessees  of  the  Eley  Valley  Railway,  which  consiste 
of  a  main  line  and  two  branches,  the  branches  being  situate  wholl; 
and  the  main  line  chiefly,  in  the  parish  of  Llantrissant.  Just  outsiii 
the  boundary  of  the  parish  the  P]ley  Valley  Railway  formed  a  junctio 
with  the  South  Wales  Railway,  which  was  the  property  of  the  appe 
lants.  It  was  also  connected  with  two  other  lines,  and  brought 
considerable  amount  of  traffic  to  the  appellantis'  South  Wales  lin« 
The  (juestion  for  the  Court  was,  whether  the  value  of  the  line  to  th 
appellants,  as  bringing  traffic  to  the  South  Wales  line,  was  to  be  take 
into  consideration  in  the  assessment,  in  addition  to  the  net  profit  s 
derived  from  the  traffic  passing  through  the  parish  of  Llantrissan 


Uantrismnt  ci'm. 


{8)  L.  d'  N.  jy.  n.  Co.  V.  Churrhvar- 
(lauf,  <tc.  of  Cannock,  9  L.  T.  325  (Nov. 
1863). 

(0  L.  R.,  :  Q.  B.  666  ;  35  L.  J.,  M.  C. 
229. 

(w)  Ante,  p.  671. 

(^)  Browne  on  Rating  of  Companies, 
p.  168. 

{y)  In  n.  V.  L.  <C-  X.  Jr.  R.  Co.,  p.  673, 


post,  Blackburn,  J.,  stated  that  he  wi 
nimble  to  see  how  the  IlaugMey  cm 
lM)re  u]>on  the  tiuestion  then  Wfore  tl 
Court,  but  that  was  nierelv  a  sugg^estio 
thrown  out  in  argument,  wfiieli  apT)oars  1 
have  l)oen  .satisfactorily  auNWcroa.  S< 
L.  K.,  9  Q.  140. 

(:)  L.  K.,  4Q.  B.  354. 
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The  Court  answered  ilris  qiiestiou  in  the  negative,  being  ot  opinion 
that  the  question  wru  rtecided  iu  principle  by  the  HaugJdey  case.^inX 
confirmed  an  onler  of  sessions  reducing  the  rateable  value  (a). 

In  Refj.  V.  London  and  North  Westam  R,  Co.  (i),  the  appel- 
lants>  the  railway  company,  had  become  possessed  of  a  branch  line 
consisting  of  two  lines,  one  from  Bletchley  on  the  appellants*  line  to 
Betlfonl,  and  the  other  from  Bedford  to  Cambridge  ;  tbia  branch  line 
bad  become  vested  in  the  appclJants  by  two  Acts  of  Parliament,  by 
which  tlic  shai'eholders  in  the  companies  which  had  made  the  line 
became  stockholders  in  the  appellants  whole  undertaking,  to  an 
amount  calculated  as  the  expense  of  making  the  line.  The  branch 
line  communicated  with  the  lines  of  three  other  companies  ;  and  the 
appellants  worked  the  line  at  very  low  fares  in  order  to  divert  the 
traffic  from  the  other  lines  on  to  their  own  line,  so  that  the  actual 
earnings  of  the  branch  Hnc  were  very  small.  It  was  found  as  a  fact 
that  if  the  branch  line  were  in  the  market,  either  of  the  three  other 
companies  would,  in  consequence  of  the  traffic  which  it  woidd  bring 
to  their  line,  be  willing  to  acquire  it  upon  the  same  terms  in  every 
respect  as  those  upon  which  the  appellants  held  it,  and  would  work  it 
in  a  similar  manner.  The  respondents  contended  that  this  fact  must 
be  taken  into  consideration  in  estituating  the  rateable  value  of  the 
branch  line,  and  the  Court  held  that  this  contention  was  right,  and 
confirmed  the  rate. 

Blackburn,  J.,  in  giving  judgment,  said  : — 

**  W«  niUBt  look  at  the  general  principle  of  rating  ombiMiie*]  in  the  Parochial 
AMeaament  Act,  and  repented  in  the  Union  Amieaaraent  Act,  which  is  this : 
*  The  rateable  value  of  the  occupation  of  property  aludl  be  estimated  at  the  rent 
which  the  proi>ex'ty  might  reasonably  l>e  exjiected  to  produce  if  it  were  let  frrjin 
year  to  year,  making  certain  deductions  and  certain  alJowancus/  It  Fiappens 
unfortunately  in  many  of  the  cases  that  have  arisen,  especially  in  the  case  of 
railway  and  similar  companies,  that  thei-e  is  great  difficulty  in  applying  that 
principle ;  because  from  the  nature  of  the  tiling  the  pr(»perty  in  a  particuhu* 


B§dftmi  Unim 


(a)  M.  y.  LlaatrLiMinf,  h  IL,  4  g.  B. 
954  ;  S.  a  ttoni.  G,  IK.  /i,  Co.  v.  Foniy- 
prm  Umm,  38  L.  J.,  M,  C.  93.  This 
dadflloil  mSiB  to  throw  ^omo  douht  ou  the 
oofTOCInaH  of  the  dectsiou  in  thi;  Cannock 
coat,  for  Mellar,  J,,  in  giving  judgment, 
says  :  *'  I  ihitik  it  must  be  tAken  that  the 
LoihI  Chief  Jasti<>%  iti  the  Ilau^htftj  ^oml, 
did  u*it  quite  adhere  to  the  HUj^atioii  he 
threw  out  in  the  i\tnnf}ck  cn.'tt,  * 

The  Hntufhkif  fa»t  '*%mtii»  to  have 
ii«ttl«»d  the  kw  uH'T  stmio  alien  utious  from 
the  ordiufirv  i^ulc  iu  previoiw  ciisea."  Per 
llttve^.  J./38L.  X,  M.  a  90. 

Wheo  the  Lhrnirinmt.ni  *vw«f  w:w  cited  in 
argumeet  in  H.  v.  L.  A  N,  H\  IL  Co.^  a« 
deciding  that  the  pari.«h  was  not  entitled  te 
take  into  oonsidenition  the  vslue  of  the  line 

H,_VOL.  I. 


to  tlie  appellMnts  lui  brin^^irjg  triiftie  to  their 
nialti  htie^  BiEickbun),  J.,  U  reiMirtwl  to  have 
<»iiid(L.  R.,9  Q.  B.  141),  "Thetis,  if  the 
above  cirtuinAtaace  enhanced  the  value  of 
the  brttuch  line,  it  was  to  In?  taken  into 
aofount.  The  Court  decided^  rightly  or 
wrong! y«  in  the  negative,  that  it  did  not 
euhauce  the  value.  '  This  dictum,  how- 
ever, which  docs  nut  appear  iu  the  other 
rt'|»oit*  of  tlio  uafte,  does  not  appear  sceu- 
rot^^ly  t*!  repre4M:nt  the  ground  of  the  de- 
cisiou  in  the  LhtntrisianU  m^r.  See  fier 
Mellor,  J.,  in  that  i-as*-,  L.  K,,  i  q.  H.  358. 
(A)  U  IL,  fl  il  B.  ru  ;  43  U  J,,  M.  C. 
^1,  nora.  IL  V.  Btd/uttl  Union  Agatnta* 
ttitnt  Cvmmittct\  Sei-  alwt  L,  tt'  X.  H\  Jt 
Vo.  r.  irOdiHfuxttUi  Ckurthwanii'Hi,  35 
L.  T,  827* 
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Bei/brd  Union, 


pariah  oould  not  be  let  by  itself  alcmo,  and  there  is  not  the  poasibility  of  gettiqg 
a  tenant  from  year  to  year  who  would  give  an  annual  rent  for  it.  Cases  often 
happen  of  a  link  in  a  railway,  which  lies  in  a  parish  between  two  stations  :  then 
Lb  one  station  in  parish  A.,  the  next  station  in  parish  B.,  and  between  the  two  a 
bit  of  the  line  in  parish  C. ;  and  no  one  could  say,  and  it  is  not  in  the  nature  of 
things  iK>ssible,  that  the  link  in  parish  C.  could  be  let  by  itself.  No  one  would 
take  it.  Nevertlieleas,  in  assessing  it  to  the  poor  rate,  you  have  to  consider  the 
complex  matter,  and  ascertain  as  well  as  you  can  what  it  would  let  for  ;  and  to 
do  this  you  have  to  ascertain  what  are  the  proper  elements  to  take  into  ooa- 
sideration.  Now  there  is  one  principle  which  is  quite  clear ;  in  letting  a  thing 
from  year  to  year,  the  rent  would  be  regulated  by  two  matters :  on  the  one 
hand,  by  the  benefit  the  tenant  would  be  likely  to  derive  from  the  oocupatiany 
because  he  would  not  give  more  than  that ;  on  the  other  hand,  by  the  natnze  of 
the  property,  such  as  its  local  situation,  or  how  many  persona  there  are  who 
could  supply  him  with  an  equally  eligible  thing,  and  be  willing  to  let  it  to  him ; 
for  while  he  would  not  be  willing  to  give  more  than  he  expected  to  make  by  ity 
he  would  not  even  give  that  if  he  could  get  a  similar  thing  at  a  lower  rent.** 


After  referring  to  the  principle  as  established  ever  since  the  Ifew 
River  case  (c),  that  "  The  value  of  the  occupation  is  to  be  considered 
as  enhanced  by  the  matters  to  which  it  would  give  facility^''  the 
learned  judge  proceeded : — 

'*  In  the  present  case  we  have  the  railway,  and  there  seems  to  be  no  other 
similar  railway  as  yet  existing  ;  and  the  number  of  tenants  that  would  be  found 
for  it  would  be  limited  to  those  companies  which  are  working  the  railways  with 
which  this  particular  line  would  communicate  ;  and  the  company  who  ooeopy  it 
would,  as  incident  to  that  occupation,  and  consequent  on  their  leasing  it,  have 
the  power  of  influencing  the  traffic  of  their  own  railway,  be  the  company  the 
Great  Northern,  the  London  and  North  Western,  the  Midland,  or  the  Great 
Eastern  ;  and  it  is  stated  thnt,  owing  to  this  advantage  attached  to  the  occupa- 
tion, each  one  of  these  companies  would,  as  it  is  expressed,  be  willing  to 
*  acquire  it  on  the  same  terms  as  the  appellants.'  Now  those  terms  are  in 
perpetuity.  If  I  took  the  view  suggested  by  the  appellants*  counsel,  that  that 
statement  means  wliat  they  would  give  only  to  buy  the  railway  in  perpetuity 
and  not  that  which  they  would  be  willing  to  pay  for  it  from  year  to  year  suppos- 
ing, contrary  to  fact  and  contrary  to  what  is  likely  to  happen,  the  appellant 
oflered  to  let  it  from  year  to  year,  I  should  say  the  parties  had  not  given  the 
Court  the  right  test ;  because  a  company  might  weU  give  for  the  railway  in 
perpetuity  a  much  larger  sum  in  proportion  than  they  would  give  for  it  from 
yi  ar  to  year.  I  do  not  tliink  the  statement  can  mean  that  ;  it  must  mean  to 
state  something  that  would  be  taken  into)  account  if  the  railway  were  lettable 
from  year  to  year  for  occupation  each  year.  If  that  be  the  meaning,  I  cannot 
help  thinking  that  the  rent  to  be  obtained  for  lotting  it  would  be  enhanced  by 
tlie  fact  that  there  were  four  competitors  who  would  be  willing  to  take  it.  I  do 
not  think  that  the  whole  of  what  would  be  given  as  rent  from  year  to  year  is 
necessarily  to  bo  taken,  still  less  what  it  would  let  for  in  perpetuity  ;  but  I  think 
the  fact  that  there  are  those  competitors  who  would  be  willing  to  bid  for  it  is  an 
element  to  be  ta-ken  into  consideration  in  estimating  the  annual  value.  In  the 
present  case  it  is  sufficient  to  say  that  this  fact  is  an  element  to  be  taken  into 

(c)  1  M.  &  S.  603. 


(BEDFORD  UNION  CASE,) 


conaideraticm.  Siippo«iiig  the  railway  were  to  bo  put  up  to  be  let  from  year  to 
year,  what  rent  would  bo  actually  given  ?  That  is  what  the  sessions  wniikl  have 
to  get  at.  It  would  ho  a  difticiilt  queation  to  deeidej  hut  I  do  not  tlimk  we  can 
disr«3gard  the  fact  tlmt  there  are  four  competitors  who  wotild  hid  against  each 
other." 

And  Qtiain.  J.,  after  adverting  to  the  fact  that  the  other  companies 
would  compete  for  the  line,  proceeds  as  follows : — 

*'  Thus,  I  understand,  the  value  of  the  occupation  would  be,  not  merely  whiit 
the  railway  earns  in  the  part icid sir  pariah,  but  Fonietldng  niorct  some  enhanced 
value  by  reason  of  its  facility  of  conmnuucation  with  other  railways.  The  test 
is,  what  would  the  line  bo  reasonably  expecte<l  to  let  it  for  from  year  to  year  / 
And,  as  I  undorsL'ind  it,  the  Jhfrkinff  vaM{d)  distinctly  decides  that»  in  ascertain* 
ing  that,  you  may  Uke  into  consideratitm  not  only  the  actual  earnings  in  the 
parish,  but  alao  what  further  profit  the  tenant  would  make  by  reason  of  the 
occupation,  altliough  that  pnjfit  be  earned  elsewhere.*' 

Notwithstanding  the  reniarka  attributed  to  Blackburn,  J,,  in  the 
course  of  the  argnment,  which  have  already  been  considered/  it  seems 
very  difficult  to  reconcile  thxB  decision,  and  a  number  of  the  earlier 
cases,  with  the  Httughhij  cum  f  and  the  Lhintrisaant  case,^  and  it 
will  probably  have  to  he  decided  hereafter  which  class  of  cases  is  to  be 
followed.  It  is  submitted  that  the  decision  in  S,  v*  London  and 
Noiik  Westeim  R.  Co,  §  is  more  consistent  with  sound  principle,  as 
well  aa  with  the  weight  of  authority  in  the  earlier  cases  (e). 

Where  a  railway  company  were  authorized  to  levy  a  particular  toll 
but  did  not  levy  it,  because,  if  they  did,  the  carriage  of  goods  in  re- 
spect of  which  it  was  leviable  would  in  their  opiniun  be  altogether 
losti  it  was  held  that  they  were  not  rateable  in  respect  of  those 
tolls  (/). 

Wliere  by  an  arrangement  between  the  North  London  R.  Co.  and 
the  Black  wall  R  Co.,  passengers  >vere  booked  through  and  carried 
from  stations  on  the  former  to  stations  on  the  latter  line,  the  North 
London  R.  Co.  paying  over  out  of  the  whole  fare  charged  a  fixed  and 
reasonable  sum  to  the  Blackwall  R,  Co.  for  every  passenger  so  carried  ; 
it  was  held  that,  in  ascertaining  the  rateable  value  of  a  part  of  the 
North  London  R,  Co/s  line  in  a  particular  parish,  the  aggregate  of 
the  sums  so  paid  over  to  the  Blackwall  Co.  must  be  thrown  altogether 
out  of  consideration  (g). 

If  nmning  powers  be  granted  for  an  annual  payment  fixed  by 
statute,  the  rateable  value  cannot  exceed  such  payment  although  the 
traffic  passed  over  the  line  by  virtue  of  the  running  powers  bring  in 


(dj  JL  V.  S.  E,  JL  Co.,  imte,  p,  666, 

\t)  Sefl  the  fuinn?  coutdusion  arrivt'd  at 

in  Browne  on  Rating  of  Comj»auie*,    pp. 

ira — ISO^  after  a  very  full  consideration  of 

the  (jUMtion  of  contnhutive  viilue,  pp.  129 
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(/>  R.   \\    Stodioii  and  Dadin^fton  71, 
Co.,  8  L.  T,  422  (ilay,  1803). 

(y)  R,  T.  Si.  Pancrat,  S2  L.  J.,  M.   C. 
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2.  Obtervatlons 
on  decide  Ca»e». 


a  greater  amount  than  such  annual  payment.  This  was  held  by  the 
Court  of  Appeal  in  Altrincham  Union  v.  Clceshire  Lines  Com- 
TTvittee  (h),  in  which  the  line  rated  was  nm  over  for  a  payment 
commuted  under  a  special  act  at  2,500i.  a  year  and  the  rateable  valae 
had  been  put  by  the  Assessment  Committee  and  Quartei  Sessions  at 
about  6,0001,  a  year. 


,  Bow  to  rate  a 
Railway. 


Aacertilnm«nt 
of  groM  receipts 
in  {Mirtlcular 
parish. 


3.  Hotc  to  inte  a  RaiUtJoy, 

We  have  now  to  consider  whether  the  foregoing  decisions  do  not 
afford  some  useful  practical  rules  for  rating  a  railway  (i). 

It  having  been  decided,  as  we  have  seen  (J),  that  the  parochial 
principle  is  applicable  to  railway  rating,  it  is  necessary,  as  a  pre- 
liminary step,  to  ascertain  the  amount  of  the  gross  receipts  of  the 
company  earned  in  the  parish  which  is  about  to  levy  the  rate.  The 
company's  books  will  always  furnish  this  information,  and  upon  appli- 
cation being  made  by  the  parish  officers,  it  is  usual  to  give  every 
facility  for  obtaining  it  {k).  It  may  appear  to  be  difficult  to  ascertain 
the  gross  receipts  in  a  particular  parish,  but  &s  the  accounts  are 
usually  well  kept,  and  invariably  show  what  the  traffic  is  to  and  from 
every  station  on  the  railway,  a  simple  sum  in  arithmetic  will  work 
out  the  problem.  Let  us  suppose,  by  way  of  illustration,  that  the  rate 
is  to  be  made  for  the  parish  of  Fairmile,  over  which  the  railway  nms 
for  a  distance  of  one  mile,  there  being  no  station  within  the  parish. 
Under  these  circumstances,  it  is  obvious  that  all  the  passengers  and 
other  traffic  which  have  passed  from  either  of  the  stations  on  the  rail- 
way beyond  Fairmile  to  any  other  station  below  it,  or  xnce  versd,  must 
have  gone  over  the  portion  of  the  line  situate  in  Fairmile.  The 
quantities  of  this  traffic,  and  the  charges  made  in  respect  of  it,  must 
therefore  be  ascertained,  and  then  it  is  only  necessaiy  to  calculate 
the  proportionate  part  of  every  fare  and  other  receipts  for  ti-affic, 
which  ought  to  be  apportioned  to  this  one  mile,  and  the  result  shows 
the  amount  of  the  gross  earnings  in  the  parish.  Nor  is  the  calcula- 
tion a  difficult  one.  For  instance,  if  the  whole  railway  were  fifty 
miles  in  length,  one  fiftieth  of  every  through  passenger's  fare  would 


(/<)  AltrincJutm  Union  v.  Chcshm'  Lines 
Cowmitfec,  L.  R.,  15  Q.  B.  I).  597. 

(i)  Mr.  Cripps  in  a  valuable  pamphlet, 
entitled  *'  How  to  Rate  a  Railway,'  juib- 
lished  by  Maxwell,  considers  this  subject 
at  considerable  length,  and  much  valuable 
information  is  imi>arted,  which  has  proved 
of  great  service  in  the  compilation  of  the 
above  remarks.     Another  able  contribution 


on  the  difficult  subject  of  **  Contributive 
Value,"  by  Mr.  H.  Castle,  Civil  Engineer, 
published  by  Maxwell,  may  be  consulted 
with  advantage,  as  also  raay  Browne's 
"Ti-eatlse  on  the  Law  of  Rating  Heredita- 
ments in  the  Occui>ation  of  Comiianies  " 
(A.D.  1875). 

(j)  See  ante,  p.  643. 

{k)  See  ante,  p.  642. 
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represent  the  portion  which  was  received  iu  respect  of  Fairmile  ;  and 
in  like  iTianoer  every  other  fare  which  has  been  received  for  other 
than  throogh  passenguis  will  be  subject  to  a  proportionate  division 
according  to  the  number  of  mites  travelled.  And  by  adopting  a 
similar  calculation  tor  goods  traffic,  the  gros^s  earnings  in  every  parish 
may  be  very  accurately  ascertained. 

Having  then  ascertained  the  gross  earnings  in  the  parish,  we  must  l^^^i^^SlTf '"^ 
next  consider  what  dedvictioun  ought  to  be  made.     One  class  of  these  *i«<i«'itions. 
deductions  may  be  eanveniently  aiTanged  under  the  nine  following 
heads  :— 

1.  For  maintenance  of  the  permanent  way* 

2.  Reproduction  of  the  permanent  way. 

3.  Locomotive  and  carnage  account,  viz.,  coals,  coke,  repairs  to 

engines  and  carriages,  wages  to  guards,  tireraeu  and  drivers, 
oil,  tallow  and  other  incidental  expenses. 

4.  Station  and  carrying  charges,  incuding  clerks^  porters,  watch- 

men, police,  porters,  clothing,  gas,  tickets. 

5.  Direction  and  office  expenses,  including  payments  to  directors, 

superintendents   of    department8,    advertising,    printing,   sta- 
tionery, travelling  expenses  and  law  charges. 

6.  Rent  of  stations,  and  repairs  of  stations  and  buildings. 

7*  Compensation    fund   to   meet   costs   of  accidents  under   Lord 
CampbelFs  Act,  and  other  casual  losses  of  a  like  nature. 

8,  Rates  and  taxes, 

9.  Government  duty  payable  on  passengers. 

These  items  of  allowance  need  not  necessarily  be  divided  into  pre- 
cisely the  foregoing  heads,  for  if  the  motio  in  which  the  accounts  of 
the  company  are  kept,  or  any  other  circurastance,  should  render  it 
dt-'sirable  to  classify  them  in  a  difterent  order  or  arrangement,  any 
other  plan  may  be  followed,  so  that  the  de«?ired  result  be  nltimately 
attained.     Let  us  then  cxamirie  each  item  in  some  detail. 

L  Maintenance  of  permanent  way.  This  deduction  should  be  the  Maint«t»am«  <u 
average  annual  cost  incurred  in  keeping  the  line  of  railway  in  Fair* 
mile  in  repair,  inckiding  the  ballasting,  fencing,  draining  and  other 
similar  expenses.  This  item  of  allowance  has  been  generally  ascer- 
tained without  difficulty.  In  many  case^,  it  has  been  ascertained  at 
the  quarter  sessions  tliat  certain  districts  of  the  line  are  maintained 
under  yearly  eontnicts,  at  a  certain  specified  sum  per  mile  ;  and  in 
such  cases  the  contract  price  has  been  usually  adopted.  It  may 
undoubtedly  happen,  in  some  rare  cases,  that  the  cost  of  keeping  a 
particular  portion  of  the  railway  in  repair  is  greater  than  the  ordiuaiy 
and  average  cost  of  the  line,  and  in  strictness  this  ought  to  be  taken 
into  account.  But  jas  all  parts  of  tlje  line  are  necessarily  Ujscd  for  the 
passage  oi  the  locomotive  engine  uud  carriages,  both  before  and  after 
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^*  flSSt^J"**"  *'^*®y  ^^^"^  through  the  parish  which  enforces  the  rate,  and  as  every 
portion  of  the  line  is  mutually  dependent  upon  the  other  portions  for 
the  creation  of  the  entire  earnings,  it  would  probably  require  strong 
evidence  to  induce  a  Court  of  Quarter  Sessions  to  refuse  to  adopt  a 
mileage  division  of  the  costs  of  maintaining  the  way.  Any  excess  of 
expenditure  on  a  particular  part  of  the  line  would  probably  arise 
rather  from  the  nature  of  the  soil  over  which  it  is  carried  than  from 
any  excess  of  traffic  :  and,  on  the  other  hand,  if  it  be  clearly  shown 
that  the  increased  expenditure  arises  from  the  latter  cause,  the  parish 
authorities  will  be  entitled  to  the  benefit  which  arises  from  the  larger 
amount  of  the  gross  receipts  ;  and  they  may,  therefore,  in  such  cases* 
properly  permit  an  additional  allowance  to  be  made  for  the  main- 
tenance of  the  permanent  way. 

2.  Reproduction  of  the  permanent  way.  Besides  the  allowance  for 
the  mere  actual  annual  repairs  and  maintenance  of  the  way,  the  rule 
has  been  laid  down  in  several  cases  (I),  that  an  additional  allowance 
should  be  made  for  the  renewal  and  reproduction  of  the  rails,  and 
framework,  or  sleepers,  of  the  railway.  This  seems  to  be  one  of  that 
class  of  deductions  falling  under  the  Parochial  Assessment  Act,  which 
require  a  deduction  from  the  gross  rental  in  respect  of  the  probable 
average  annual  costs  of  the  repairs,  and  other  expenses  necessary 
to  maintain  the  rated  hereditament  in  a  state  to  command  the  net 
rental.  The  facts  stated  in  the  decided  cases  show  that  although,  by 
annual  repairs  and  partial  renewals,  the  rails  and  sleepers  of  a  rail- 
way are  maintained  in  aa  efficient  state,  the  necessity  of  a  funda- 
mental renewal  and  reproduction  will  nevertheless  arise  after  a 
certain  number  of  years.  It  is  therefore  proper  to  ascertain,  on  a 
mileage  calculation,  what  sum  set  aside  annually  will  accumulate 
to  such  a  fund  as  will  be  sufficient  to  make  the  renewal  when  the 
period  arrives;  and  it  is  now  also  firmly  established  that  the  company 
are  entitled  to  make  this  deduction,  although  they  do  not,  year  by 
year,  actually  set  aside  any  sum  of  money  for  this  purpose.  The 
contest  which  arises  under  this  head  of  deduction  usually  relates  to 
the  number  of  years  which  may  be  expected  to  elapse  before  the 
renewal  of  the  rails  and  materials  will  be  required.  This  will 
obviously  vary  according  to  the  amount  of  the  traffic,  the  nature 
of  the  soil,  and  other  similar  circumstances,  and  must  be  treated 
as  a  question  of  fact  to  be  determined  by  the  evidence  of  competent 
witnesses. 

3.  The  locomotive  account.  The  annual  cost  incurred  by  the 
various  items  of  expenditure  enumerated  in  the  above  account  (?>i),  for 
the  whole  line  of  railway,  is  readily  ascertained  when  the  accounts  of 


Locomotive 
charges. 


(I)  Ante,  p.  652. 


(m)  Ante,  p.  677. 
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Ipiny  are  properly  kept ;  and  ibeo  by  a  simple  process,  which 
we  sfcall  endeavour  to  explain,  the  sum  to  be  deducted  in  respect  of 
the  particiiLar  parish  mi\y  be  accurately  a.scertaioeib  Suppose,  for 
instance,  that  the  total  annual  cost  is  found  to  be  5fiO0L  We  pro- 
ceed then  to  ascertain  t!ie  number  of  mile.s  run  by  all  the  locomotive 
engines  during  the  year,  over  the  whole  line  of  railway,  and  we  find 
the  amouat  to  be  100,000  miles.  This  being  ascertained,  a  simple 
sura  in  arithmetic  shows  that  for  every  mile  run,  a  cost  of  one  shilling 
has  been  incurred^  and  we  come  to  the  conclusion  tliat  this  is  the 
exact  avemge  coat  of  running  a  locomotive  engine  over  one  mile  of 
railway.  We  again  resort  to  the  books  of  the  company,  and  find 
that  the  locomotive  engines  passed  through  Fairmile,  our  supposed 
particular  parish,  on  the  up  or  down  line,  five  thousand  times  during 
the  year*  We  cannot,  therefore^  err  if  we  conclude  that  the  deduc- 
tion for  locomotive  expenses  should  he  five  thousand  shUUngs  or 
2oOL  But  it  may  be  objected  that  this  mode  of  arriving  at  the  cost 
of  the  locomotive  power  would  be  erroneous,  if  the  parish  of  Fairmile 
happened  to  bo  situate  on  a  brancli  railway,  because  it  is  well  known 
that  the  cost  of  locomotive  power,  per  mile  run,  is  usually  much 
greater  on  a  branch  line  than  on  the  trunk.  This  arises  from  the 
circumstance  that  trains  pass  over  a  branch  railway  less  frequently 
than  over  the  main  line  ;  and  an  engine  placed  on  the  former  is  sub- 
jected to  long  detentions  at  the  junction,  waiting  to  take  lier  journey, 
whilst  during  the  same  period  of  time  an  engine  on  the  main  lino 
performs  a  long  journey  without  detentiou  of  any  kind.  The  daily 
cost  of  two  engines  thus  engaged  may  be  nearly  the  same,  but  one 
may  have  travelled  two  hundred  miles  dally,  whilst  the  other  has  not 
performed  more  than  two  short  journeys  on  the  brancli  line. 

All  the  cases  show  that  deductions  must  be  made  upon  the 
parochial  principle,  just  as  the  gross  profits  are  ascertained,  and  it 
seems  at  fi i^t  sight  to  be  reasonable  that  the  deductions  should  be 
ascertained  on  the  principle  of  allowing  all  charges  and  expenses 
arising  locally,  which  are  nece^ssary  for  keeping  the  subject  of  the 
assessment  at  the  value  whicli  is  made  the  measure  of  that  assess- 
ment (ti).  On  the  other  hand,  the  parish  authorities,  on  a  branch 
line,  may  justly  say,  that  it  is  unfair  to  adopt  the  higher  rate  of 
expenses,  caused  by  working  the  branch  line,  when  {m  is  generally 
the  case),  the  branch  is  chiefly  worked  as  being  a  feeder  of  the  traffic 
to  the  main  line  ;  and  here  it  is,  without  doubt,  that  the  practical 
difficulty  arises,  which  led  to  a  difference  of  opinion  in  the  Court  of 


[n)  Sco  Great    WetUm  etuc  {No.   2),      p.  665,  parUcttlnrlj  the  remiirki  made  by 
[U\   p.  657 ;  E.  r,  S.   E,  K  Co.,  (Uito,       Eric.  J. 


ante,   p. 
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L>e«luciii>iifl — 
continuetl. 

Locomotive 
Chargeii. 


^*  ^iSdH!^''  Queen's  Bench  (o).  Upon  that  occasion,  the  decision  of  the  Court  is, 
as  we  have  already  seen,  that  if  the  value  of  the  branch  be  enhanced 
by  its  contributing  traffic  to  other  parts  of  the  railway,  such  increased 
value  may  be  properly  taken  into  consideration ;  but  it  will  probably 
be  found,  in  most  instances,  that  the  difficulty  of  ascertaining  this 
increased  value  will  be  so  great  as  to  prevent  parochial  officers  firom 
availing  themselves  of  the  strict  letter  of  the  law.  Lord  Campbell, 
C.  J.,  says,— 

*^  In  many  cases  the  supposed  advantage  derived  by  a  railway  company  from  a 
portion  of  a  railway  in  a  particular  parish,  bringing  passengers  and  goods  to 
another  portion  out  of  the  parish,  may  be  almost  inappreciable  ;  and  I  would 
earnestly  dissuade  parishes  from  ever  making  any  claim  under  this  head,  uulea 
where  upon  clear  evidence  the  claim  can,  in  point  of  fact,  be  established." 

There  is  also  much  force  in  the  remark  made  by  Erie,  J.^  that  after 
an  amalgamation  of  a  branch  with  a  main  line  of  railway,  all  ought 
to  be  considered  as  line,  or  all  as  feeder  (^) ;  and  parish  officers  will 
probably  tind  it  difficult  to  comply  with  the  request  made  by  the  same 
learned  judge,  who  concluded  his  judgment  by  saying, — 

*^  As  the  judges  dilfer  on  the  (question,  whether  a  railway  can  be  rated  for  more 
than  it  produces  in  the  parish,  on  account  of  its  tendency  to  make  profit  else- 
where, which  is  expressed  by  a  metaphor  from  feeding,  and  on  the  question 
whether,  in  a  case  for  apportionment,  one  parish  in  making  its  rate  can  disregard 
the  positions  of  other  parishes  within  the  apportionment,  and  as  a  generality 
cannot  be  tested  without  a  specific  appUcation,  I  suggest,  if  a  case  is  again 
brought  up  relating  to  these  points,  it  should  state  specifically  what  is  the  railway 
profit  arising  out  of  the  piwrish  which  is  liable  to  be  rated  within  it." 

Under  these  circumstances,  therefore,  we  may  perhaps  safely  arrive 
at  the  conclusion,  that  if,  by  reason  of  the  difficulties  which  suiTound 
the  attempt,  no  such  increa^sed  value  is  attempted  to  be  attached  to 
the  branch  line  in  making  the  assessment,  it  will  be  only  just  to  allow 
the  parish  officers  to  make  the  deductions,  in  respect  of  the  loco- 
motive power,  on  its  average  cost  per  mile,  throughout  the  whole 
line  of  railway,  notwithstanding  the  actual  cost  on  the  branch  may 


(o)  Much  lias  been  said  and  written  upon 
this  subject,  but  the  lollowin^  remark  niay 
dispose'  ol  the  nmtt«r  satisfactorily,  so  far 
08  the  facts  aw  concerned.  Why  does  it 
answer  the  purpose  of  a  railway  company 
to  work  a  branch  line,  wlien  the  expenses 
arc  c<iual  to,  or  even  exceed,  the  receii»ts  ? 
The  answer  is  obvious.  On  a  main  line  of 
railway,  tnuns  are  ninning  to  and  from 
tlie  various  tennini  at  a  certain  cost,  and  by 
means  of  branch  railuays,  additional  tralhc 
is  l)ron^ht  to  join  these  tmins,  witho\it 
material  increase  of  cost  being  occasioned 


on  the  main  line  :  thus  the  juisseDger  who 
contributed  nothing  to  the  i)rofits  wliilst 
he  travelled  on  the  bmnch  line,  does  con- 
tribute to  the  amount  of  j)rofits  as  soon  as 
he  is  brought  to  and  traverses  the  main 
line.  Mr.  Justice  Erie's  significant  sug- 
gestion (ante,  p.  670),  that  "all  is  line  or 
all  is  feeder,"  would  seem  to  lead  to  the 
conclusion  that  a  branch  may  \ye  con- 
veniently assessed  upon  the  principle  laid 
down  in  the  text. 
{j>)  Ante,  p.  670. 
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be  consitlerably  higlier.  And,  indeed,  the  same  liberality  sbould  be 
exercised  tc wards  the  parishes*  over  which  such  a  branch  line  of  rail- 
way runs,  in  uitiking  all  ainiilar  calculations ;  for  an  many  8uch  lines 
are  worked  with  tittle  or  no  profit,  it  would  otherwise  follow  that  they 
yield  no  rateable  value  whatever  (g). 

As   a  general    rule,  in    making  deductions,  Lord  CampbeH's  re- 
marks (r)  may  well  be  adopted.     His  lordship  said, — 


i^i  (letliictioTi». 


**  Of  thea^  ouigoiiigs  of  a  railway,  some  are  general,  having  no  more  connexion 
with  or  influence  on  one  part  of  the  whole  line  than  on  any  otlier,  inciurod  for 
the  sake  t>f  the  whole  lino,  and  contributing  Ut  the  profits  everj^where.  Of 
course  these  miiat  be  diBtributt'tl ,  anil  Ut  every  mile  niu«t  be  apjiortioned  some 
aharOj  on  whatever  jirineiple  the  Mppurtionnient  is  to  l>e  settled.  Some,  a<,'ain^ 
seem  |iurely  local  ;  a  tnnnel  here,  an  inclineti  phuits  tlier«(we  purposely  mention 
striking  and  detiniW  pecnharities),  yet  oven  these  are  contributing  to  the  earn- 
inga  everyvvhex*e  j  without  these  the  traffic^  on  either  aide,  ctjuld  have  no  exist- 
t?nce.  It  would  be  wrong  to  set  those  wht>lly  and  exeluaively  agaiiLSt  the  receipts 
earned  in  the  same  part  of  the  line.  We  need  not  dwell  on  this^  because  in 
principle  snme  distribution  is  on  all  hands  agreed  to  be  necessary  ■  the  only  ditti- 
culty  is,  in  determining  what  is  to  ht!adc*pbed  for  making  it  justly, — adifhculty, 
we  believe,  actually  iniiurmminttvliltj  in  fjvct,  if  strict  matheniaticiil  accuracy  were 
insisted  on.  Jt  is  our  busuiessi  however,  oiily  to  lay  down  the  general  rule,  and 
in  applying  it,  much  must  l>e  left  not  only  tit  the  exiierienco  ajid  acuteness,  but 
also  to  the  go(»d  sense  and  good  faith  and  candour  of  the  parties  crmcemed, 
whoso  interejits  will  \m  found  in  the  end  to  be  beat  tKjnaulted  by  this  mode  of 
dealing/' 


It  has  been  held,  that,  in  making  deductions  in  respect  of  repairs  impair  of  roiUigj 
and  renovation  of  rolling  stock,  an  arbitrator  was  not  wrong  in  pro- 
ceeding upon  the  supposition  that  the  hypothetical  tenant  would 
make  his  calculations  as  to  the  amount  of  rent,  under  the  assurance 
that  the  stock  wouhl  be  replaced  at  the  end  of  what  may  be  called 
its  Datural  lift\  and  was  not  bouutl  to  assume  that  his  tenancy  would 
be  broken  up  at  the  end  of  the  year  {(). 

4.  Station  and  carrying  charges,     Under  this  head  of  deduction,  station  aiwi 
the   items   of    expenditure   are   embraced  which   we   have  already 
adverted  t<j  (uj.     It  needs  no  argument  to  show  that  all  the  stations 
on  a  line  of  railway  contribute,  in  some  degi*ee,  to  the  realizing  of  the 


cBirylngcluiipra 


(7)  And  see  onte,  p.  671. 

j> )  Aiitts  p.  667,  in  li.  V*  SqhIH  MoKitni 
JL  Co, 

{()  Great  Ettstern  if.  Co.  v.  Haughlfy, 
85  L.  J.,  M.  C.  229 ;  7  K  k  8.  G24, 

(u)  Ant«,  p.  677.  And  see  »ho  Jl.  w 
Xofih  Stafa/vtjhit'f  JL  Co.,  post,  p.  684. 
*'  Temiinals,"  i.c, certain  ullowam^es  which 
^wherc  titi! clearing-house  syst«mi^  in  foicej 
art'  made  to  11  comiianj  owning  iv  ^h%i\ou 
by  way  of  rHmiitiLiHtiuii  fur  thv  nccoiuiuo- 
dalimi  rtlttirJtrd  in  rectjiviiig,  lucidiiig,  aud 


aiil^dtng^  despntcbing  ami  delivcriux 
gtmda  citlii'T  tuk»  n  in  or  giv»ii  out  at  the 
KtHtiuu,  are  gcnifml  euitiiiigA  ;  iuid  the  ex- 
|»t'iist"H  incurrtHi  in  earning  rh»'fii  arvycjuml 
cxpiisvb  of  the  line,  and  are  to  be  tre4itcd 
in  the  ^itine  way  a«  aiiy  othfr  port  of  the 
j^os5rt*tvi])t«  and  outgoings.  A*,  y.  EasUm 
Counlus  A,  Co.,  4  11.  A;  S.  53  ;  32  L.  J., 
M.  L\  174*  And  see  a  case  decided  (in 
reference  to  the  Railway  Coniraisaioniir«, 
^f,  S.  d'  L.  U,  Cv,  nmf  Trent,  *C-c*.,  E*  CV. 
V.  CttiHtrr  Vnum^  2  Nev.  k  Mae,  5S, 
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^  ^j^uwa^^   earnings  acquired  in  every  parish  on  the  line.     These  stations  must  be 

D^^onn-     maintained  with  a  snflScient  staff  of  officers  and  servants  for  the  general 

«»*^*''-       purposes  of  the  undertaking,  and  the  charges  for  passengers  and  other 

CkSyiMChll^  traffic  are  made  in  respect  of  the  accommodation  furnished  at  the 
—ooinJinued,  stations,  as  well  as  for  the  transit  on  the  line.  How,  then,  is  this 
deduction  to  be  apportioned  to  a  particular  parish  ?  This  will  clearly 
appeal*  if  we  imagine  that  there  are  only  two  stations  on  the  railway, 
one  at  each  terminus,  and  that  Fairmile,  having  no  station,  is  situate 
in  the  centre  of  the  line.  All  the  traffic  which  passes  through  that 
parish  would,  under  such  circumstances,  be  taken  up  and  put  down 
at  one  of  these  termini,  and  it  is  evident  that  the  cost  of  maintaining 
the  two  stations  would  be  properly  ascertained  by  an  equal  mileage 
division,  calculated  in  respect  of  the  whole  line.  Thus,  if  the  annual 
cost  of  each  station  be  l,000i.,  and  the  whole  line  be  fifty  miles  in 
length,  the  deduction  on  a  mileage  calculation  would  be  at  the  rate 
of  40Z.  per  mile.  So  far,  this  appears  to  be  a  simple  mode  of  appor- 
tioning the  cost  of  the  stations;  but  it  will  be  necessary  to  extend  our 
inquiries  to  a  more  complicated  state  of  circumstances,  for  there  are 
usually  many  stations  placed  on  the  line  of  a  railway,  some  of  them 
first  class  stations,  maintained  at  a  great  expense,  and  the  others  of 
a  subordinate  description.  In  such  cases  we  have  still  to  carry  out 
the  principle  already  indicated.  In  the  simple  case,  the  stations  con- 
tribute to  the  accommodation  of  the  transit  over  Fairmile,  equally 
with  every  other  part  of  the  line,  and  an  equal  mileage  division  is 
made.  In  the  more  complex  state  of  circumstances,  they  may  and 
usually  do  contribute,  unequally,  to  the  convenience  of  the  transit 
over  various  parts  of  the  line,  and  therefore  it  becomes  necessary  to 
ascertain  the  extent  of  the  accommodation  afforded  by  each  station 
to  Fairmile.  Nor  is  this  a  difficult  task.  It  is  only  necessary  to 
ascertain  the  expenses  of  maintaining  each  station ;  then  to  find  out 
the  gross  receipts  in  respect  of  the  traffic  using  each  station  ;  and  as 
the  previous  incjuiry  made,  as  we  have  already  shown,  to  ascertain 
the  gross  receipts  in  Fairmile,  will  have  furnished  information  show- 
ing what  stations  have  been  used  for  the  purposes  of  the  Fairmile 
traffic,  it  is  presumed  that  a  skilled  accountant  can  arrive  at  a  very 
near  approximation  of  the  proper  deductions  under  this  head.  It 
may,  perhaps,  assist  our  inquiries,  if  we  notice  at  this  place  that  the 
expense  attending  a  stationary  engine,  or  any  other  similarly  extra- 
ordinary expenditure  at  any  point  of  the  line  of  railway,  should  be 
apportioned  upon  precisely  the  same  principle  as  the  station  expenses. 
The  total  cost  of  maintaining  the  engine  being  first  ascertained,  it 
should  be  divided  over  those  parts  of  the  line  whose  traffic  it  main- 
tains, in  proportions  depending  upon  the  quantity  of  traffic  in  every 
parish  which  hafl  been  so  maintained. 
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5.  Direction  (;c)  and  oflSce  expenses.  These  are  iisimllj  appor-  JiJj^^,^"  JJJi^ 
tioned  upon  a  mileage  calculation  over  the  whole  railway,  and 
although  in  some  extreme  cases  this  may  be  open  to  objection, 
especially  with  regard  to  law  cliarges,  it  will  probably  be  found  to  be 
a  sufficient  approximation  to  accuracy  to  make  the  deduction  upon 
that  principle, 

6.  In  all  the  cases  the  rent  of  the  stations  (y)  have  been  allowed  Rent  «i  nia^uiw. 
as  a  separate  item  of  deduction,  with  the  approval  of  the  Court  of 

Queen's  Bench, 

7.  Compensation  fund.     This  is  a  deduction  the  company  are  clearly  comiMsiiMUon 
entitled  to  make,  and  it  is  usually  made  in  the  same  proportions  as 

the  direction  and  office  expenses, 

8  and  1).  Rates,  taxes,  and  government  duty.     These  are  also  de-  lutet and  t»jto». 
ductions  upon  which  no  questions  are  likely  to  arise.     Income  tax, 
which  a  tenant  would  have  to  pay  on  his  net  profits  after  payment  of 
rent,  is  not  an  allowable  deduction  (z). 


When  all  the  above-men tionud  deductions  have  been  made  from  Ai.LnwAwnw  at 
the  gross  receipts,  the  sum  which  remands  tioes  not  represent  the  true  *-'apital  ako 
rateable  value  of  thtj  railway,  because  no  anowance  has  yet  been 
made  in  respect  of  the  capital  which  a  tenant  must  invest  for  the 
purpose  of  working  the  line  of  railway.  Lt>comutive  engines  of  an 
expensive  description,  numerous  carriages,  waggons  and  trucks,  and 
much  valuable  machinery,  must  be  purchased  for  the  purposes  of  the 
undertaking,  and  some  amount  of  ready 'money  has  also  to  be  kept  as 
a  floating  balance  for  carrying  on  the  trade  of  a  earner.  There  is  not 
much  practical  diffieulty  in  ascertaining  the  quantity  of  rolling  and 
other  stock  which  is  required  for  the  proper  working  of  a  railway. 
It  depends  of  course  upon  the  amount  of  the  traffic,  the  number  of 
the  branches,  and  other  local  circumstances  peculiar  to  the  line,  and 
is  not  usually  left  as  a  matter  uf  speculation,  because  the  existing 
stock  affords  a  good  test  of  the  quantity  actually  required.  Again, 
we  meet  with  the  difficulty  suggested  by  drawing  the  distinction 
between  branch  and  main  line ;  and,  for  the  reasons  already  men- 
tioned, we  presume  that  a  comparatively  smaller  quantity  of  rolling 
stock  sliould  Ix;  assigned  to  a  branch  line  llian  that  which  is  assumed 
to  be  necessary  for  working  the  main  line  of  the  railway,  where  the 
chief  traffic  is  attracted.  Having  then  ascertained  the  quantity  of 
stock  which  is  necessary,  the  proper  course  seems   to  be  to  ascertain 

(x)  That  (I    pcrsonJil   rctuaiierfttion  to  (^y  As  to  the  proper  mode  of  valuing 

direotora    ii  an  allowable  deduction,   me  stationa,  see  post,  p.  685. 

E.  ▼.  Southaniptm  Dock  Co.,  14  Q.  B.  D.  (i)  A\    v,    SmUhnmptm    Dock  Co,,   II 

587*  Q.  B.  587. 
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'*  ^toi/wi"^*   what  amount  of  capital  would  be  required  to  purchase  or  provide 

— ~'   it,  at  the  time  the  rate  is  made.     The  original  cost  price  of  it  would 

'^ISId Vllflu^-*  probably  be  too  high  a  calculation,  because  it  would  probably  be 
continwd.  depreciated  in  value  since  it  was  placed  on  the  line.  The  profits 
must,  therefore,  be  calculated  on  the  actual  value  of  the  stocky  for  it 
cannot  reasonably  be  supposed  that  if  the  company  were  about  to 
give  up  the  undertaking,  they  would  not  be  willing  to  part  with  their 
stock  at  its  actual  value,  or  if  they  refused  to  do  so,  the  incoming 
tenant  could  not  procure  other  stock  of  an  equally  efficient  character 
at  its  real  value  to  supply  the  deficiency  (a).  The  necessary  capital 
required  for  the  purpose  we  have  enumerated  being  thus  ascertained 
aYid  a  fair  proportion  assigned  to  Fairmile,  the  ordinary  course  is  to 
allow  five  per  cent,  for  ordinary  interest  of  the  money,  and  then  t* 
allow  a  certain  undefinable  percentage  to  represent  tenants'  profitj^. 
This  allowance  has  ranged  in  different  cases  from  ten  to  thiily  per 
cent,  on  the  required  capital.  A  further  allowance  for  the  annual 
depreciation  of  stock,  after  oi*dinary  repairs  have  been  allowed  for,  is 
also  usually  made.  This  varies  from  five  to  twelve-and-a-half  per 
cent,  according  to  the  circumstances  of  each  particular  case,  or  the 
peculiar  opinion  entertained  by  justices.  It  is,  however,  perfectly 
obvious  that  the  three  last- mentioned  items  of  allowance  resolve 
themselves  under  one  general  head,  and  it  would  probably  be  the 
most  just  and  equitable  course  to  treat  the  interest  of  capital,  the 
profits  of  trade  (acquired  in  great  part  by  the  use  of  personal 
chattels),  and  the  allowance  in  respect  of  the  depreciation  of  stock, 
under  one  general  allowance,  which  ought  to  be  ample  and  sufficient, 
so  that  the  residue  should  fairly  represent  the  value  of  the  laud 
alone  on  which  the  railway  has  been  constructed. 

In  R.  V.  North  Staffordshire  R.  Co.  (c),  which  may  conveniently 
be  noticed  here,  four  questions  arose  : — First,  whether  the  percentage 
amount  to  be  allowed  for  interest  on  capital  and  tenants'  profits  is  to 
be  calculated  upon  the  capital  invested  in  the  rolling  stock  taken  at 
its  coat  pvicCy  or  upon  the  depreciated  value  of  the  rolling  stock  as 
estimated  at  the  time  when  the  rates  were  made,  or  at  any  other 
time.  Secomibjy  whether  the  company  were  entitled  to  a  deduction 
for  interest  on  capital  and  tenants'  profits  upon  a  sum  of  .52,950?.,  an 
additional  amount  of  capital  invested  in  turntables,  cranes,  weighing- 
machines,  stationary  steam  engines,  lathes,  electric  telegraph  and 
apparatus,  office  and  station  furniture,  and  gas  works,  or  upon  any 
and  what  portion  of  such  items ;  and  if  so,  whether  upon  the  sums 
originally  invested  in  the  said  plant,  or  upon  the  depreciated  value  of 
the  same  estimated  at  the  time  when  the  rates  were  made,  or  at  any 


R.  V.  North 
SUiffnrdshirt 
R.  Co, 


{a)  Per  Cockb\ini,  C.  J.,  in  /?.  v.  North 
Stafarthhirc  K.  Co,t  infra. 


(c)  30  L.  J.,  M.  C.  68  ;  3  E.  &  E.  392. 
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other  time  ;  or  iiow  otherwise  a  deduction,  if  any,  should  be  made  in 
respect  of  the  last-meiitiooed  jjlaut,  or  auy  part  thereof.  Thirdly, 
wlietliei'  the  company  were  entitled  to  a  fiirllier  reduction  for  interest 
and  tenants'  profitiH,  or  either,  upon  certain  Hoating  capital  :  and 
Foui'tkly,  whether  the  deduction  to  be  allowed  in  respect  of  the 
stations,  biiilJings  and  sidings  along  the  line  of  railway  ought  to  be 
ascertained,  by  taking  the  rateable  value  at  which  the  same  were 
asses.sed  to  the  relief  of  the  poor,  or  by  allowing  iM,  per  cent,  upon 
the  original  cost  of  production,  as  contended  for  by  the  company,  or 
how  otiierwise  a  reduction  should  be  made  in  regpect  of  the  said 
stations,  buildings  and  sidings.  In  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  Ctxjkburn,  C.  J.,  said  they  were  of  opinion 
upon  the  first  point  that  the  allowance  must  be  made  with  reference 
to  the  aetnal,  and  not  to  the  original  value  ;  the  point  having 
already  been  deci<led  in  H.wGrtxU  WeHteni  R,  Co,  (No.  1),*  in  which  •P»g«s6:^i. 
decision  they  concurred.     And  his  Lordship  proceedeil, — 

''  In  addition  to  the  reasons  given  ia  the  judgment  of  the  Court  in  that  case  it 
tnny  be  observed,  that,  a«  luuler  the  Pnrochial  AsseRsment  Act  t4*ri&nts*  profita 
upon  stock  must  iitfceasarily  be  calculated  with  a  view  to  their  deduction  from 
the  groBfs  eaniingn,  in  order  to  aacertuiu  what  a  tenant  would  give  for  the  entire 
property,  nothing  could  be  more  incouvbiii*^nt  tlian  that  a  different  principle 
should  prevail  in  calculating  the  pro6t«  in  the  two  cases. 

**  Now  the  question t  when  considered  under  the  Parochiid  Assessment  Act,  RoULng  ntock. 
must  l>o  loctked  at,  not  with  reference  to  the  railway  c^uupany,  who  may  have 
expended  on  the  purchase  of  the  stock  a  much  larger  sum  than  such  stock  would 
now  realiice,  bnt  with  reference  to  an  incoming  tenant^  and  the  amomjtof  capital 
wliich  such  tenant  would  have  to  lay  out  in  the  purchase  of  the  rolling  stock 
necessary  to  carry  on  the  undertaking.  It  is  oh v ions  tliat  what  it  would  l>e 
worth  the  while  of  a  peraon  or  cmuiianyalKiut  to  embivrk  in  a  commercial  under- 
taking to  give  as  rent  for  the  premises  in  which  it  waa  to  be  carried  on,  would  de- 
pend on  the  amovint  to  be  deducted,  in  addition  to  repairs  and  <^ither  neceaaary 
outgoingBi  from  the  groaa  eaminga  in  respoct  of  the  profits  ilue  to  the  capital  to 
be  employed  in  the  concern.  But  it  is  plain,  that  a  tenant  would  calculate  such 
profits  ou  tlie  amount  of  etipital  actually  required  to  be  expended  on  the  stock, 
not  on  what  may  have  been  the  v&ltie  of  such  stock  at  some  other  time,  or  in 
other  hands.  Now  it  muat  be  asBumed  that  the  stock,  in  it^  existing  condition, 
it  sufticiently  effective  to  produce  the  earnings  which,  after  the  neoeasary  deduc- 
tions, cf institute  the  improved  value  i:»f  the  railway  ;  and  it  cannot  reasonably  be 
supposed  that  if  the  company  were  about  to  give  up  the  undertaking,  they 
wotfld  not  be  willing  to  part  with  their  stock  at  its  actual  value,  or  that,  if  they 
pefuaed  to  do  so,  the  incoming  tfuant  could  not  procure  other  stock  of  an  ecjually 
efficiL^nt  character  at  its  real  value  to  supply  the  deficiency.  In  estimating, 
therefore,  under  the  6  &  7  Will.  4,  c,  00,  what  a  tenant  would  pay,  the  profits 
must  be  calculated  on  the  actual  vahie  of  the  stock.  It  cjwinot  be  supposed  that, 
in  exempting  profita  under  3^4  Vict.  c.  80,  a  different  principle  of  calculation 
was  intended  to  be  acted  on. 

**  The  aermtd  question  is,  whether  the  company  are  entitled  to  a  deduction  in    Ptzturtu,! 
respect  of  various  articles  therein  specified,  being  things  necessary  for  carrying   '»™**'>'*i  *** 


* 
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^  ^Baiiwa^  *   ^°  ^®  business  of  the  company.    The  articles  to  which  such  a  question  may  have 

'- —  reference  may  be  divided  into  three  classes  :  first,  things  moveable,  such  as  office 

respM^of ^pital  >^cl  station  furniture  ;  secondly,  things  so  attached  to  the  freehold  as  to  become 
^^i^uod"    P*"^  ^^  ^*  »  *^^  thirdly,  things  which,  though  capable  of  being  removed,  are  yet 
- —  so  far  attached  as  that  it  is  intended  they  shall  remain  permanently  connected 

$hirt  R.  Co.  with  the  railway  or  the  premises  used  with  it,  and  remain  permanent  appendages 
to  it  as  essential  to  its  working.  It  is  clear  that,  in  respect  of  the  first  daas  of 
articles,  a  deduction  should  be  allowed.  It  is  equally  clear  that  no  dedaction 
should  be  allowed  as  to  the  second.  As  to  the  third,  the  question  is  finally 
settled  by  the  decision  of  this  Court  in  R,  v.  Southampton  Dock  Co.  {d). 
Floating  capital.  "  The  third  question,  whether  the  company  are  entitled  to  a  deduction  in  re- 
spect to  the  floating  capital  therein  referred  to,  is  one  of  considerable  nicety,  and 
which,  as  it  appears  to  us,  must  depend  on  whether  on  the  whole  capital 
employed  a  greater  delay  occurs  in  realizing  the  returns  than  is  ordinarily  inci- 
dental to  the  employment  of  capital  (e).  No  doubt,  as  the  rent  which  the 
imaginary  tenant  contemplated  by  the  Parochial  Assessment  Act  could  afford  to 
pay,  would  be  the  difference  between  the  gross  earnings  (after  the  necessaiy 
deductions)  and  the  amount  of  profits  due  (reference  being  had  to  the  nature  of 
the  undertaking)  on  the  capital  employed,  whatever  tends  to  diminish  such  pro- 
fits must  go,  pro  tanio,  to  diminish  the  rent.  Any  delay  in  realizing  the  profits 
beyond  such  as  is  generally  incidental  to  the  ordinary  employment  of  capital, 
may  therefore  (as  it  must  be  presumed  that  it  would  be  taken  into  account  by 
the  tenant)  be  fairly  taken  into  account  in  determining  the  rateable  value.  On 
the  other  hand,  it  must  be  observed,  that,  as  a  very  large  proportion  of  the  earn- 
ings of  a  railway  company  is  of  a  ready-money  character,  it  may  well  be  that 
when  the  whole  of  the  capital  and  of  the  earnings  are  taken  into  account,  the 
profits  on  the  whole  capital  may  be  realized  in  a  shorter  time  in  this  species  of 
undertaking  than  on  the  average  of  commercial  enterprises.  If  this  should  be 
the  case,  the  delay  in  realizing  the  profits  which  might  arise  as  to  a  part  of  the 
capital  might  well  be  considered  to  be  compensated  by  the  more  than  ordinary 
quickness  of  the  return  on  the  rest.  We  have  no  means  before  us  of  determin- 
ing the  question  with  ref erenco  to  this  view  of  the  case.  We  can  do  no  more 
than  point  out  the  principle  by  which  wo  think  it  must  be  determined. 
Stations  &c.  <<^g  regards  the  fmiiih  question,  we  are  of  opinion  that  the  deduction  to  be 

allowed  in  repect  of  stations,  buildings  and  sidings  must  be  calculated  on  the 
actual  value  at  which  they  ought  to  be  assessed,  and  not  on  the  original  cost  of 
construction.*' 

Rating  of  build-  With  regard  to  the  rating  of  buildings,  it  is  to  be  obsei-ved  that  the 
station-houses,  warehouses,  offices,  repairing  works,  and  any  other 
buildings  used  for  the  purposes  of  the  railway,  are  rateable  in  the 
respective   parishes  in  which  they  are  situate,  and   the  assessment 

{d)  That  no  deduction  should  be  allowed:  seizure  under  a  fi.  fa.,  or  whether  it  would 

14  Q.  B.   587.     Lord  Campbell,  C.  J.,  in  go  to  the  heir  or  executor,  or  at  the  expi- 

that  case  said, — "This  is    a  rate   upon  ration  of  a  lease  to  the  landlord  or  tenant. 

buildings  to  which  machinery  is  attaaied  Ji.   v.  Birmingham  and  Staffordshire  Oas 

ff)r  the  purposes  of  trade,  and  it  has  been  CV,  6  A.  &  E.  634  ;  B.  v.  OwM,  7  A.  &  E. 

solemnly  decided  that  such  real  property  951.    See  also  R.  v.  Lee^  35  L.  J.,  M.  C. 

ouglU  to  he  assessed  according  to  its  exist-  105  ;  7  B.  &  S.  188. 

ing  value  as   covihinrd  with    the    inachi-  {e)  And  see  a  case  referred  to  the  Rail- 
won/,   without    considering   whether    the  way  Commissioners,  L.  <lr  N.  IV.    H.  Co. 
machinery  be  real  or  personal  property,  or  v.   IVigan  Union^  Nov.  24th,  1875. 
whether  it  be  liable  or  not  to  (Ustress  or 
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,.,    !.,,-.r;,      .M.i.    not 


should  be  made  upon  their  net  annual  value,  ascertained  according 
to  the  provisiou.s  of  the  Pamcbial  Assessment  Act  (/). 

ThesQ  buildings  ought  to  be  valued  as  fixed  property,  deriving 
some  a<lditlonal  value  from  their  capacity  of  bein*,^  used  as  part,  of  the 
railway  works,  a  rule  which  in  pmctice  it  is  found  not  difficult  to 
apply,  though  it  is  not  theoretically  very  definite  (g). 

The  occupiers  are  liable  to  be  rated  in  respect  of  the  full  rateable  UAr^tobeoo 
value  of  the  property,  without  regard  to  the  amount  of  benefit  which   vaiu©. 
they  themselves  derive  from  that  occupation.     Therefore,  in  -ft.  v-  j^- j:^'^**^'***' 
Ehymney  M,  Co,  (h),  the  railway  company,  as  lessees  of  docks  and 
wharves,  were  held  liable  to  he  assessed  in  respect  of  the  full  rate- 
able value  of  the  premises,  including  certain  wharfage  dues  which 
were  reserved  to  tlie  landlords  and  were  payable  to  them  direct. 

The  occupier  is  the  pei*son  to  be  rated  (i)  ;  if  a  railw^ay  conipany  p-  ••  -ifroiu 
demise  buildings  to  a  tenant,  giving  him  the  exclusive  possession  and 
occupation,  the  tenant  i^  rateable  and  the  railway  company  is  exempt. 
But  if  the  company  allow  their  buildings  to  be  used  under  such  cir- 
cumstances that  there  is  no  demise,  but  merely  a  licence  to  use  and 
occupy  the  buildings  as  an  easement*  the  company  remain  liable  to 
be  rated  as  occupiers,  as  is  shown  by  the  following  decisions : 

In  a,  V.  Fletttm  (Ar),  tlie  appellants,  the  Eastern  Counties  R.  Co. 
who  were  sole  owners  of  a  station  in  1848,  entered  into  an  arrange- 
ment by  deed  with  the  London  and  North  AVesteni  R.  Co.,  by  which 
the  latter  were  for  999  years  to  have  the  joint  use  of  part  of  the 
station  and  the  exclusive  use  of  another  part  on  certain  terms.  In 
consequence  of  a  suljsequent  falling  off  in  their  traffic,  the  station 
became  of  less  value  to  the  L.  ^^  N.  W,  R.  Co,,  and  the  real  present 
value  to  them  was  much  below  the  sum  actually  paid  by  them  to  the 
Eastern  Counties  R,  Co.  under  the  deed.  It  was  helli  upon  a  ciise 
in  which  it  was  to  be  taken  as  a  fact  that  the  Eastern  Counties  R.  Co, 
were  the  persons  rateable  for  the  whole  occupation  of  the  stationi 
that  they  were  assessable  on  the  full  amount  which  they  received 
from  the  L.  &  N.  W.  R.  Co.  And  it  was  afterwards  lield  that  the 
Eastern  R*  Co.  were  rateable  as  the  sole  ocxjupiers  (under  the  terms 
of  the  deed)  of  so  much  of  the  station  as  was  not  in  the  exclusive 
occupation  of  the  L.  &  N.  W.  R.  Co.  ;  and  that*  in  rating  them  for 
such  occupation,  the  sum  paid  by  the  L.  &  N.  W.  R  Co*  must  be 
considered  m  part  of  the  profits  (I), 


JT,  V.  rietton. 


(/)  6  «fc  7  Will.  4,  c.  9fl,  ButP,  p.  641. 

i§)  S4M>  iZ.  V.  Shej^eld  UtiiUd  GmUghi 
CtK,  4  B.  It  8.  186  J  82  L.  J.,  M.  C.  169, 
per  Blickbam,  J.,  delivering  th#»jndj*fnpnt 
of  the  Court  ;  and  /?,  t.  Mifr  Emi  old 
Town,  10  Q.  B.  20S  ;  16  L.  J.,  M.  C,  ISi; 
R,    T.     Wtsi   Middlfsex    lVaUnt<rrk$   CV., 


1  E.  &E.  716;  28  L,  J.,  M.  C.  188. 

[h)  h,  R..  4  Q.  B.  276;  10  B.  k  8. 
1^8. 

(t)  43  Eli«.  c.  2,  B.  1,  untfi,  n,  641. 

(I)  SO  L.  .!.,  M-  C.  8J>. 

(0  -W.  V.  Lord  Sh^mnL  S3  L.  J.,  M. 
C.  5. 


688 


CHAP.   XVIII. — THE   RATING   OF  RAILWAYS. 


3.  How  to  rate  a 
Railmiy. 

L  <e  N.  W.  R,  Co. 
V.  BttckmoKter. 

PermifMion  to 
uae  stables. 


In  Buckmiastera  Case  {ni\  the  company  owned  stables  within  the 
gates  shutting  in  their  station  premises  from  the  public  road,  and  the 
stables  were  used  by  certain  coal  ownera  under  an  agreement,  bj 
which  they,  "  in  consideration  of  the  railway  company  permitting 
them  to  occupy  and  use  a  stable  for  four  horses,"  agreed  to  pay  a 
monthly  rent,  to  observe  and  be  bound  by  the  bye-laws  which  the 
company  should  issue,  and  to  give  up  possession  at  a  month's  notice, 
to  be  given  at  any  time ;  the  company  had  not  exercised  any  control 
over  or  used  the  stables  during  the  currency  of  the  agreement,  and 
none  of  the  bye-laws  applied  to  the  stables.  The  Court  of  Queen's 
Bench  held  that  the  railway  company  were  rightly  rated  as  occupiers, 
on  the  ground  that  the  agreement  was  not  a  demise  of  the  stables, 
but  merely  a  licence  to  use  them  (m).  This  judgment  was  affirmed 
in  the  Exchequer  Chamber,  the  Court  being  equally  divided.  Three 
of  the  judges  took  the  same  view  as  that  taken  by  the  Court  of 
Queen's  Bench,  while  the  other  three  thought  that  the  agreement 
amounted  to  a  demise  {n). 


A.  QHorter  Rating 
Mnder  Public 
IleaUkAct, 


4.  Quarter  Ratinrj  umJer  the  Publw  Health  Act,  <tc. 

The  special  provisions  (o)  aflFecting  railway  companies  inserted  in 
the  Public  Health  Act  of  1848  and  the  Local  Government  Act  of 
1858  reappear  in  the  Public  Health  Act  of  1875,  and  decisions  of 
importance  upon  the  former  statutes  are  still  applicable  (/>). 

The  former  statutes  (11  cl-  12  Vict.  c.  03,  s.  88,  and  21  cl'  22  Vict 
c.  98,  s.  55)  provided  that  the  occupier  of  any  land  used  "as  a  rail- 
way constructed  under  the  powers  of  any  Act  of  Parliament  for  public 
conveyance,"  should  be  assessed  to  the  rates  levied  for  the  purposes 
of  those  statutes,  "  in  the  proportion  of  one-fourth  part  only  of  the 
net  annual  value."  It  was  held  that  a  railway  constmcted  by  a  dock 
company  in  connection  with  their  docks,  and  joining  another  railway, 


(//i)  /..  ii'  N.  W.  R.  Co.  V.  Buchiiast^r, 
L.  U.,  10  Q.  H.  70,  444. 

{,i)  L.  K.,  10  (,>.  B.  444;  44  L.  .1., 
M.  C.  180  ;  33  L.  T.  329. 

(o)  With  rcspcit  to  tho  liaUility  of  a 
coinpftiiy  to  pay  lo<al  rates,  it  a]>jK*are(l  in 
a  cl(M'i(led  case  tliat  tliey  had  Imilt  bridges 
over  their  line  of  railway,  \iiM)n  land  eon- 
veyed  to  tlieni  in  fee,  b\it  with  a  reserva- 
tion of  the  use  of  tlie  bridgj'S.  There  were 
walls  on  each  side  of  the  bridges.  The 
conunissioners  for  i)aving,  &c.,  paved  the 
road  over  the  bridges,  and  it  was  hehl 
that  the  company  were  liable  to  be  rated 


for  the  walls  of  the  sides  of  the  bridges 
under  57  Oeo.  3,  c.  xxix,  c.  30,  the  walls  of 
the  bridges  being  *'dead  walls'*  ^"ithinthe 
meaning  of  the  act.  Also,  by  Jei'>'i8,  C  J., 
that  they  were  liable  under  the  words  **void 
spaces;"  and  by  Maule,  J.,  that  they  were 
liable  for  them  as  "public  buildings." 
Anu'.n  v.  L.  c{-  N.  ir.  Ji.  Co.,  12  C.  B.  697. 
See  Same  v.  Regent's  Canal  Co.,  14  C.  B. 
^04. 

(;>)  The  Act  of  1875  (38  k  39  Vict 
c.  55)  repeals  the  Acts  of  1848  and  J853, 
but  by  sect.  211  re-enacts  the  sections  of 
those  :i''ts  referred  to  in  the  text. 


imder  an  act  by  wliicli  the  company  was  Wiind  to  complete  tlie  rail- 
way for  public  use,  came  witliin  the  exemption,  although  not  con- 
structed to  carry  passengers  (q) ;  but  that  the  exemption  applied  only 
to  the  line  of  railway,  incliidiog  the  sidings,  tnro-tablcs  and  platformsi 
but  mU  tu  stations,  warehouses  and  buildings  auxiliary  to,  and  neces- 
sary for  the  working  of,  the  railway  (r).  Where  a  railway,  ut  first 
constructed  without  parliamentary  powerts,  was  afterwards  sold,  uoder 
a  special  act,  to  an  incorporated  railway  company,  and  enlarged  and 
used  for  public  traffic  under  that  act,  it  was  held  that  the  exemption 
could  not  be  claimed  in  respect  of  such  railway  at  all  (s). 

If  a  local  act  prescribe  rjuarter-mting,  only  a  very  express  provision 
in  a  subsequent  act  will  do  away  with  it  {t). 

By  3  &  4  Will  4,  c.  90,  s.  33,  the  lighting  and  watching  rate  is 
three  times  higher  on  houses,  buildings  and  property  other  than  land, 
than  it  is  on  land.  A  railway  is  **land''  within  the  meaning  of  this 
enactment,  and  therefore  rateable  at  the  lower  rate  only  (w)» 

If  a  railway  conipany  be  liable  to  be  assessed  to  the  land-tax  in 
respect  of  their  tolls — ^a  point  which  has  not  been  expressly  decided — 
the  redemption  of  the  tax  upon  land  on  which  the  railway  runs  will 
not  exempt  them  (x). 


Qimrto  I 
uuiler  LfMutl  Act. 


Li^litlDg  and 
iratuljjng  mie, 


5.  Appeals  and  Right  of  Voting. 

An  appeal  against  a  poor  rate,  on  the  ground  of  inequality  qt 
rating,  may  be  made  either  to  the  special  sessions  appointed  by  the 
justices  under  6  &  7  Will  4,  c.  Ofj,  s.  G,  or  under  43  Eliz.  c,  2,  to  the 
7iext  general  quarter  sessions,  which  means  the  next  practicable  ses- 
sions after  the  rate  was  made.  At  some  courts  of  quarter  sessions, 
it  is  the  practice  to  allow  appeals  against  rates  to  be  entered  and 
respited,  although  there  had  been  ample  time  to  give  notice  of  appeal, 
so  as  to  try  at  the  first  sessions.  But  as  the  court  of  quarter  sessions 
may,  if  they  think  fit,  refuse,  under  such  circumstances,  to  allow  an 
appeal  to  be  entered  and  raspited,  it  is  always  desirable  to  give  the 
notice  for  the  next  practicable  sessions,  unless  some  agreement  to 


RaXlwaiy  tt 
*'  land  "^  w\ 
8  it  4  wm. 
c.  90,  *.  33. 

Land-tax  on 
tolb. 


^ 


6,  A}rptaU. 


iq)  E,  V.  Newport  Dock  Co.,  31  L.  ,L, 
M.  a  266. 

{r)  South  0^«l<«  IL  Co,  r.  Simnsea 
local  Board  of  BeaUh,  4  B,  &  B.  U9 ; 
U  L.  J.,  M.  C.  80. 

(*)  North  EoMUrfi  li.  Co,  v,  LmdifOU, 
L.  R.,  5  Q.  B.  157;  30  L.  J.,  M.  C.  65, 

(1)  Walaail  Ovtrseei's  v.  L.  S  W,  B. 
Co.,  L.  R.,  4  App,  Cm.  467* 

(i«)  Rtfj,  V.  Midland  R,  Co.,  L.  R.  R.,  10 


Q.  B.  ^9 ;  44  L.  J.,  M.  C.  137. 

{x)  Bee  38  Gm.  8,  c.  5,  a.  4 ;  Vau^toU 
Bridge  Co.  v.  Satryer,  6  Ex.  504  ;  Charing 
Cross  Bridge  Co.  v.  Mifjch^U,  i  K  k  K 
619.  Sir  W.  HoJ^ca  ap|>ear>4  to  have 
Imd  some  doubt  whetner  the  iirat  of  these 
decisions  was  appHeahle  to  mil  way  com- 
panieSw  Mr.  Maxiley  Snuth^  citing  both  de- 
cuionB,  expressed  no  such  doubt 

Y  V 
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CHAP.   XVIII.— THE   RATING  OF  RAILWAYS. 


Evidence  on 
(U\nt. 


appenlR  by 
affl(U%- 


b.  Appfoit.  respite  the  appeal  be  made  with  the  respondents.  If,  however,  the 
sessions  allow  an  appeal  to  be  entered  and  respited,  they  cannot  after- 
wards refuse  to  hear  it  (y). 
Notice  of  appeal  By  12  &  13  Vict.  c.  45,  8.  1,  fourteen  clear  days'  notice  at  least 
must  be  given,  and  the  grounds  of  appeal  must  be  specified  in  every 
notice.  The  statute  41  Geo.  3,  c.  23,  s.  4,  requires  the  notice  of 
appeal  to  be  in  writing,  and  signed  by  the  person  giving  the  same, 
or  his  attorney,  and  to  be  delivered  to,  or  left  at  the  place  of  abode 
of,  the  churchwardens  and  overseers,  or  any  two  of  them  ;  the  grounds 
of  appeal  to  be  specified  in  the  notice  (a). 

And,  by  sect.  6,  if  any  person  appeal  against  any  rate  or  assessment 
made  for  the  relief  of  the  poor,  because  any  other  person  is  rated  or 
assessed  in  such  rate  or  assessment,  or  is  omitted  to  be  rated  or 
assessed  therein,  or  because  any  other  person  is  rated  or  a8ses.sed  in 
any  such  rate  or  assessment  at  any  greater  or  less  sum  than  the  sum 
at  which  he  ought  to  be  rated  or  assessed  therein,  or  for  any  other 
cause  that  may  require  any  alteration  to  be  made  in  such  rate  or 
assessment  with  respect  to  any  other  person,  then  and  in  every  such 
case  the  person  appealing  must  give  the  notice  of  appeal,  not  only  to 
the  churchwardens  or  overseers,  but  also  to  the  other  persons  in- 
terested in  the  event  of  the  appeal.  Care  must  be  taken  to  prepare 
the  grounds  of  appeal  in  a  proper  form,  as  no  objections  can  be  taken 
which  are  not  therein  specified  (6).  If  a  rate  is  appealed  against, 
the  parish  officers  may  support  it,  without  calling  the  vestry 
together  (c). 

By  s.  48  of  the  Railway  and  Canal  Traffic  Act,  1888,  51  &  52  Vict, 
c.  25,  evidence  on  any  rating  appeal,  and  before  any  Court,  of  the 
receipts  or  profits  of  a  railway  company  may  be  given  by  aflBdavit, 
subject  to  the  liability  of  the  deponent  to  attend  to  be  cross-examined 
thereon,  if  required. 

It  is  beyond  the  scope  of  this  work  to  dwell  further  on  the  subject 
of  appeals.  But  it  may  be  as  well  to  mention  the  impoi-tant 
case  of  Reg.  v.  Suttmi  Cold  field  (d),  in  which  the  Court  of  Queen's 
Bench  declined  to  entertain  a  case  arising  upon  an  order  not  finally 
disposing  of  the  appeal ;  and  Beg.  v.  Justices^  of  Cwiabedand  (e),  in 
which  the  well  known  rule  that  judges  are  disqualified  on  ground  of 
interest  was  applied  to  the  case  of  a  justice  of  the  peace  who  had 
taken  an  active  part  in  defending  an  appeal  by  a  railway  company 


Diaqoaliflcation 
for  interest. 


(y)  H.  V.  Jmticcs  of  Wilts,  8  B.  &  C. 
380. 

(a)  See  R.  v.  Eyre,  26  L.  J.,  M.  C.  14, 
121,  125. 

{h)  See  R.  v.  Brooke,  9  B.  &  V.  915  ; 
and  12  &  13  Vict.  c.  45,  s.  1  ;  and  see 
sects.  5  and  6  as  to  the  costs  of  appeals. 

(c)  R.  V.  Street,  22  L.  J.,  M.  (J.  29. 


{(l)  L.  R.,  9  Q.  B.  153  ;  43  L.  J.,  Q.  B. 
57.  For  the  law  of  appeals  to  Quarter 
Sessions,  see  Pritchard's  Quarter  Sessions  ; 
Leeming  and  Cross's  Quarter  Sessions, 
2nd  ed. 

(c)  Reg.  V.  Justices  of  Cumb^la-fid,  58 
L.  T.  491. 
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agaiost  an  assessment  committee,  on  which  ground  the  High  Court,  pro- 
nounced hira  disqualified  {notwithstanding  his  honafide^'^)^  and  quashed 
the  order  of  thu  Court  of  Quarter  Sessions  on  which  he  had  sat 

Some  difficulties  have  heen  suggested  with  respect  to  the  proper  VoteofiompimT 
mode  by  which  railway  companies,  who  are  usually  principal  rate- 
payers in  a  parish,  can  exercise  their  right  to  vote  at  niee tings  of  the 
vestry.  When  the  vestry  is  held  under  58  Geo,  3,  c.  69,  the  .59 
Geo.  3,  c.  85,  s.  2,  provides  that  in  all  cases  where  a  corporation  or 
company  is  charged  to  the  poor-rate,  either  in  the  natue  of  the  cor- 
poration or  of  any  of  its  officers,  the  secretary,  or  other  agent "  duly 
authorized  for  that  purpose,"  of  the  corporation  or  comiiany  may  be 
present  at  the  vestry,  and  may  give  as  many  votes  at  the  vestry,  in 
respect  of  the  amount  of  the  rent,  profit  or  value  of  the  lands,  tene- 
ments or  hereditaments  charged  to  the  rate,  as  l»y  58  Geo.  3,  c.  69, 
any  inhabitant  assessed  to  the  rate  might  he  entitled  to  in  respect 
of  such  amount.  In  eases  which  do  not  fall  within  this  act  (and  the 
observation  is  applicable  to  cases  where  a  corporation  is  required  to 
enter  into  a  recognizance  for  any  purpose),  the  proper  course  seems 
to  be  to  appoint  an  attorney,  under  the  seal  of  the  coi^poration,  to  do 
the  desired  act,  whether  it  be  to  vote  or  to  enter  into  a  recognizance. 


As  for  railway  rating  generally,  it  has  been  pointed  out  in  fonner  ho^g^udnitcn^ 
editions  of  this  work  that  **this  branch  of  the  law  is  surrounded  by  railway  raung 
difficulties  in  application  all  but  insurmountable/'  Some  alteration 
of  the  law  appears  to  be  called  for.  Not  to  speak  of  the  injustice 
of  drawing  a  large  local  revenue  from  that  which  is  tlie  chief  source 
of  local  improvement,  and  a  leading  instrument  in  raising  the 
value  of  the  land  of  other  contrihutoi^  to  the  rates,  the  mode  in 
which  tbo  revenue  is  raised  must  always  cause  difficulties*  The 
Royal  Commission  of  1867  suggested,  that  '*  in  order  to  meet 
inequalities  iu  the  local  taxation  of  railways,  some  means  should  he 
devised  by  wliich  some  public  authority,  such  as  the  Poor  Law 
Board,  should  make  an  assessment  by  rating  the  whole  railway,  and 
then  divide  the  amount  according  to  an  equitable  principle  between 
the  several  unions  or  parishes/' 


The  Windinrf-np  of  BaUira^ 
ComiHthi4^^  uvdn*  the  RaUwatf 
Almjuhmment  Acts   .     .     •     .  6'94 


ii«?!fSiai/aS^  ^'  -^'^^  Riyhts  of  Allottees  in  the  case  of  a  Raihmy  Bill  failmg 

ing  to  % 


Ki^hUi  of  nllut- 
U'i'H  to  recover 
deposits. 


/  of  de- 
jMiftltoD'tlie 
gitmadof  UmiB 

not  bflitig 


to  pass. 

It  is  obvious  that  after  a  railway  company  is  formed >  it  is  absolutely 
necessar}^  to  incur  large  expenses,  for  the  purpose  of  applying  to 
Parliament  fur  a  special  act,  inasmuch  as  engineers  must  be  employed 
to  make  surveys  of  the  proposed  line  of  railway,  aud  plans,  sections 
and  books  of  reference  must  bo  prepared,  and  notices  given,  in  com- 
pliance with  the  Standing  Orders  in  ParliamenL  In  addition  to 
thei^e  and  similar  expenses,  an  unsuccessful  application  for  a  special 
act  entails  tlve  heavy  charges  which  always  accompany  a  struggle 
before  a  committee  in  Parliament. 

When,  theu,  are  the  allottees  of  shares^  who  have  paid  deposits  for 
scrip  or  shares  in  a  proposed  railway  undertaking,  entitled  to  recover 
back  the  amount  of  their  deposits  ?  One  main  point  to  be  attended  to 
is,  to  ascertain  the  contents  of  the  prospectuses  and  letters  of  allot- 
ment which  were  issued  by  the  promoters  of  the  undertaking ;  because 
these  documents  fonn  the  basis  of  the  contract  which  is  entered  into 
when  the  deposits  are  paid,  ThuSj  if  the  pnxspectus  announces  a 
capital  of  500,OOOL,  ilivided  into  10^000  shares  of  50/.  eacli,  and 
a  party  applies  for  a  certain  number  of  shares,  and  they  are  allotted 
to  him,  and  he  pays  the  deposit, — in  this  case,  if  the  managers  of  the 
company,  who  receive  the  ^leposit,  proceed  with  the  undertaking 
and  incur  expenses,  without  having  allotted  the  whole  number 
of  10,000  shares,  the  allottee  would  be  entitled  to  recover  back  the 
whole  amount  of  his  deposit.     Thus,  in  NovkeUsv.  Crosby  (a),  where 


ifj)  3  B.  k  i\  814.  As  hy  how  rnr  a 
nRUnoter  i»  liidilc  to  au  flttion  for  dmuagen 
ten*  difcejtful  lepreseiitfttious  in  the  pro- 


spootus,  see /'ft'jl'  v.  Gaemey^  h,   R,  0  H. 
L.  377. 


SBCrr,  L— RIGHTS   OF  ALLOTTFES  IN  BILLS  FAILTNG  TO  PASS. 


a  scheme  for  establishing  a  tontioe  was  put  forth,  stating  that  the 
money  subscribetl  was  to  be  laid  out  at  interest,  and,  after  some  siib- 
scriptions  had  been  paid  to  the  dkector  in  whom  the  management  of 
the  concern  was  vested,  but  before  any  part  of  the  money  was  laid 
out  at  intei-est,  the  directors  resolved  to  abandon  the  project,  it  was 
decided  that  each  subscriber  might,  iu  an  action  for  money  had  and 
received,  recover  the  whole  of  the  money  advanced  by  him^  wiihout 
the  deduction  of  any  part  towards  the  payment  of  the  expenses 
incurred.  And  iu  Pitch  ford  v.  Davi'^  (b).  Fox  v,  Clifton  (c),  Bourne 
V,  Freeth  (d),  and  other  cases,  the  principle  above  laid  down  was  fully 
recognized ;  and  the  same  doctrine  has  been  applied  to  railway  com- 
panies in  the  well-known  case  of  Walstab  v.  ^'^polHs^vooiie  (e), 

Iu  like  manaer,  where  it  was  proved  that  the  plaintiff  had  been 
induced  to  sign  the  subscribers'  agreement,  under  circumstances 
which  amounted  to  fmud  iu  the  defendants,  the  plaintiff  recovered 
his  deposit  (/}. 

Care  should  therefore  be  taken,  that  the  prospectus  does  not  state 
with  more  confidence  than  the  facts  justify,  that  the  plans  are  ready 
to  be  deposited,  and  that  all  notices  have  been  duly  given  so  as  to 
entitle  the  paiiies  to  apply  for  and  obtain  an  act  in  the  next  session 
of  Parliament ;  because  if  it  should  torn  out  that  these  statements 
are  not  correct  iu  fact,  it  may  become  a  question  whether  an  allottee, 
or  holder  of  scrip,  may  not  recover  his  money  back  from  the  managing 
du'ectors,  on  the  ground  that  there  has  been  a  total  failure  of  con- 
sideration. 

But  in  the  absence  of  fraud,  and  if  the  allott-ee  has  executed  the 
subscribers'  agreement  (g),  or  if  he  hfis  phiced  himself  in  the  same 
situation  as  if  he  had  actually  signed  the  document  {h},  then  he  is 
placed  in  very  diBVrent  circumstances,  as  to  his  right  to  recover  back 
the  deposits.  Thus,  where  it  appeared  that  the  shares  had  been 
allott-ed  to  the  allottee  upon  fhe  terms  of  the  following  letter  of  allot- 
ment : — "  The  directors  assume  the  right  to  carry  out  their  inten- 


RecaYcry  ot  de- 
]ir>{iili  on  ^oiumI 
uffmOitl. 


{c)  6  Bi»ff.  776. 

{d)  &  B.  k  C.  632.  See  alaotho  vnlunble 
rcniurks  mode  by  Sir  J.  kouiiNy,  hi,  it, 
in  Jenninfft  v.   Brou^ht&n,  22  L.  J,,  Cli. 

(r)  4  Ruilw,  Ca&  321  ;  10  Jur  198  ;  1$ 
M.  k  \V.  501*  See  abio  Galiianiz&i  Iron 
Co.  V.  fVes/objf,  10  Jur  892  ;  21  Tx  J., 
Exck  302  ;  AshpUet  v.  ifereoinbe,  5  ExcIk 
147  ;   Chaplin  v.    C^ar/U,    4  Excli.    403  ; 

W<mtMer  v,  Shairp,  2  C»r.  k  K.  273  ; 
4  C.  B.  404  ;  4  Railw.  Qw.  642 ;  JarreU 
V.  Kniiifdtf,  6  C\  B.  319. 

(/)  JarreU  v,   Kennedy,   6  C.  B.  819; 

WatU  V.  Sillier,  20  L.  J.,  C.  P,  4.1 
Where  certAiu  directors  mib^i^nlietl  Ibi  a 


Urge  number  of  shares,  and  paid  depoeita 
thereon,  they  were  not  allowed  to  treat 
these  sums  as  loans  advanced  by  ihtm  to 
pass  the  Standing  Orders  of  the  Houao  of 
Comnioufii  beaiuse  thi«}  in  a  legal  acnse, 
was  direct  fniiid  on  rurliaiueut.  Per  Kin- 
demley,  V'.-C\,  CUmeiUjit  v.  Binvfs^  22  1* 
J.,  Ch.  1022.  See  also  Hallowes  v.  Fertile^ 
36  L,  J,,  Ch.  267. 

iff)  Atk'ifison  V.  Pocock,  I  Eidi.  796; 
Oarv^ood  v.  Ede,  1  Exch.  264  ;  5  Bailw. 
Cas,  134. 

(A)  aanentjk  v.  Todd,  1  Exch,  268  j 
5  Hailw.  Caa.  132  j  fFat*9  \\  Salter,  10 
C.  B.  477  ;  20  k  J.,  C.   R  43  ;  Fant  r. 
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CHAP.    XIX.— DISSOUTTION  OF  RAILWAY  COMPANIES. 


LfiS*Bi2iihS^  tions  by  the  adoption  of  all  such  measures  as  they  may  deem  requisite 
ingtoptm,^  for  obtaining  the  necessary  parliamentary  powers  to  form  a  company 
for  the  construction  of  the  entire  railway,  or  any  part  of  it,  with  such 
branches,  extensions  or  alterations  as  they  may  find  expedient,  and  to 
apply  the  amount  paid  for  deposits  in  discharge  of  any  liabilities 
incurred  by  them  under  the  general  powers  vested  in  them  for  the 
prosecution  of  the  undertaking.  A  subscribers'  agreement  and  par- 
liamentary contract,  in  such  form,  and  with  such  provisions  as  the 
committee  may  think  necessary,  will  be  prepared  and  lie  at  the  com- 
pany's offices  for  signature,  from  &c.,  both  inclusive :"  it  was  ruled, 
that  the  directors  had  authority  to  lay  out  the  deposits  in  such  neces- 
sary expenses  as  had  been  incurred  by  them  in  the  prosecution  of 
the  scheme;  and,  it  appearing  that  all  the  deposits   had  been  so 

wiUeyv.ParratL  expended,  the  plaintiff' was  nonsuited  (i).  And  whei*e  the  letter  of 
allotment  merely  stated  that  a  call  for  only  10«.  per  share  would  be 
made,  "  the  directors  considering  it  unnecessary  to  lock  up  the  large 
sum  of  money,  over  and  above  what  any  expenses  could  require,"  it 
was  decided  that  the  case  fell  within  the  principle  established  in 
Jones  V.  Hanson,  and  that  the  money  was  deposited  for  a  specific 
object,  i,e.,  the  payment  of  the  expenses,  which  meant  the  preliminary 
expenses  (k). 

But  where,  by  a  circular  letter,  the  promoters  of  a  company  stated 
that,  in  the  event  of  the  bill  not  being  obtained,  the  whole  of  the 
deposits  would  be  returned  without  deduction,  it  was  ruled  that  an 
allottee  of  shares  was  entitled  to  recover  both  the  deposits  on  the 
failure  of  this  condition,  although  he  bad  subsequently  executed  the 
subscribers*  contract,  which  authorized  the  directors  to  reimbui-se 
themselves  for  preliminary  expenses  out  of  the  deposits  (Z). 


MowaU  V.  Lord 
LoiuU^rougk. 


2.  Wimling-up 

of  {'ompo  M  i>< 

under  Ahniulon- 

ment  Arts. 


2.   Windimj'iip  tinder  the  Abandonvient  Acts. 

The  winding-up  of  a  railway  company  after  the  passing  of  the 
special  act  is  regulated  by  the  Abandonment  of  Railways  Act,  1850 
(13  Sc  14  Vict.  c.  83),  as  amended  by  sects.  31 — 35  of  the  Railway 
Companies  Act,  18G7  (30  &  31  Vict.  c.  127),  and  the  Abandonment 
of  Railways  Act,  1869  (32  &  33  Vict.  c.  114).  These  statutes  apply 
only  to  companies  authorized  to  make  railways  by  acts  passed  before 


(t)  Jones  V.  Bmruton,  2  Kxch.  52 ;  5 
Railw.  Cas.  138. 

{k)    WilkiiY.  PitnuU,  3  Excli.  211. 

(/)  Motrah  V.  IauU  Londesboroughy  3 
K.  &  B.  307  ;  23  L.  J.,  Q.  B.  177  ;  4  E. 


k  B.  1.  Sec  also  Ex  pnrU  Lord  Lon' 
(icshorfyufjh^  22  L.  J.,  Ch.  736 ;  H^arrl 
V.  Lord  Londcsborougk^  12  C.  B.  252; 
Ex  jxirfe  MotnaU,  22  L.  J.,  Ch.  578  ; 
1  Drew.  247. 


2,— WINDlNiJ-l  I*  OF  COMPANIEH  UNDER    ABANDONMENT  ACT, 


I 


WMrrant  of 


the  Session  of  1S67  {nt),  but  apply  to  sucii  companies  whether  their 
railways  have  been  opened  ftjr  traffic  or  not,  although  they  have  Dot. 
it  is  believed,  been  ever  put  in  forco  with  reference  to  a  company 
whose  line  was  open  for  traffic. 

The  Act  of  1S50,  .sects.  1 — 2N/  provides  fur  the  issue  by  the 
Boai'd  of  Trade  of  a  warrant  for  the  abandonment  of  any  railway, 
'*  whether  eommencod  or  not/'  upon  the  application  of  the  holders  of 
three-fiftlis  of  the  shares  of  the  company.  After  tlie  s'rantinL'  of  the  winainaup or 
warrant  of  the  Board  of  Trade  the  company  continues  to  exist  only 
for  the  purpose  of  winding-up  of  its  affairs  (Act  of  1850,  s.  29).  A 
petition  for  winding-up  the  affairs  of  the  company  may  be  presented 
under  the  Conipaoies  Acta,  1K62  and  1867;  (1)  By  the  company; 
(2)  By  a  creditor  or  creditoi*s  (yi)  ;  0)  By  a  contributory  or  con- 
tributories  (o) ;  (4)  By  the  Board  of  Trade  on  the  application  of 
certain  persons  interested  in  the  company  (Act  of  1867,  s.  32;  Act  of 
186J),  8.  4). 

The  company  is  then  deemed  to  be  an  unregistered  company  whicli 
may  he  wound  up  under  the  Companies  Acts,  18tJ2  and  I8ti7  (Act 
of  1800,  s.  4),  If  the  warrant  for  abandonment  was  made  (as  it 
usually  is  (ji;)  )  on  condition  that  the  money  deposited  ae  security  for 
the  completion  of  the  railway,  or  secured  by  bond  conditioned  for  its 
completion,  should  be  applied  as  pait  of  the  assets,  the  Court  may 
dii'ect  that  such  money  shall  not  be  applicable  for  the  payment  of 
any  debt  which  appears  to  have  been  incurred  on  account  of  tlie 
promotion  of  the  company  (lb.  s.  5).  The  Court  has  jurisdiction  to 
make  an  order  for  winding-up,  without  the  consent  of  a  party  who 
has  advat^oed  the  deposit  on  a  security  from  the  company  (?/).  The 
claims  of  parbamentary  agents  have  been  held  to  be  debts  incurred 
in  the  promotion  of  the  company  (r) ;  so  also  have  the  claims  of  a 


(m)  Act  of  1850,  a.  1  ;  Act  of  ]8e7, 
s.  31,  post,  Appendix. 

{n}  Jkfore  the  Act  of  1869,  a  creditor 
could  not  petition.  See  /te  Aorth  KeiU 
Ji,  Ettrjutkm  Co.,  L.  R,,  8  Eq.  S56» 

(o)  Stnl.  40  r»r  the  Companies  A<st, 
1867,  is  tt8  f*iUowfe  : — "No  roniributory 
of  a  eonipafiy  niider  tht^  priucijw»l  act 
[of  18(i*2l  bIihH  Ik*  eaiuible  of  presenting 
a.  f petition  for  winfling-uf*  such  company 
imJejia  th*?  memberB  of  tbe  compuny  uro 
reduced  to  Iush  than  wvgu,  or  unlcas  the 
shares  in  rcspct  of  which  be  Is  a  eoii- 
tributonr,  or  .'Wine  of  thorn,  either  were 
origiDally  iUlotte4  to  bim  or  have  been 
hda  by  him,  and  registered  in  hin  oaniie, 
for  a  period  of  at  te&st  six  moutlL't  during 
the  cigbteen  mouths  previoosly  to  the  com* 
mencdtuont  of  tbe  winiEDj4-n|i,  or  havo 
derolfCHl  u|>od  him  through  trie  death  of 
a  former  bolder;  pfovkled  that  where  a 
shar«  baa  during   the  whole  or  any  part 


of  the  aix  montba  b&eu  held  by  or  regiii- 
tertnl  in  thy  name  of  the  wife  of  a  con- 
tributory I'ithor  before  oi'  after  her  mar- 
riage, or  by  or  in  the  riiime  of  any  t^u^te« 
or  tni«teed  for  such  wife  or  '  for  the 
contributory,  «ueh  shan*  hhall,  for  Uie 
purjKjscs  of  this  section,  be  deenitd  to  have 
been  held  bv  and  regiHtere«l  in  thi*  name 
of  the  contnhutory,"  Ry  sect,  74  of  tlie 
pnncipal  act  (the  Joint  i^ioik  (.  onipuiucii 
Act,  1«62,  25  &  2a  Vict.  c.  89),  the  term 
**  contnbutor>'  "  means  **  every  person 
liable  to  contnbute  to  the  aaiieta  of  the 
comiMUiy,  in  event  of  the  sftme  being  wound 
np,' 

ip)  Sw  Barn/  Ji^    CV.,   In  re,   L.  R. 
4  C'k  D.,  at  p.  316. 

('/)  lie  Watfr/ord^  Lmnare  ami  Fef* 
Wfly  R,  Co.,  If.  R.,  I  Eq.  490  j  19  W.  R 
115. 

(r)  tie  Brainfdtm  and  L<*nijUittn  R.  CV, 
L.  R,  10  Kcj.  613-     Sec  also  Ik  Kerttiwj* 
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mentAets. 


Dock  eomimny. 


%r(^^iS^    solicitor  for  the  costs  of  procuring  two  amending  acts  («) ;  and  the 
under  Abandon.   ^^^  ^j  ^  petition  by  the  depositor  for  the  transfer  to  him  of  the  bulk 
of  the  deposit  moneys  have  been  ordered  to  be  paid  out  of  the  general 
assets  of  the  company  (t). 

A  dock  company  incorporated  by  special  act,  with  power  to  con- 
struct a  short  subsidiary  branch  railway,  is  not  a  railway  company 
within  the  exception  of  the  199th  section  of  the  Joint  Stock  Com- 
panies Act,  18G2,  which  section  provides  that  "any  partnership 
association  or  company,  except  railway  companies  incorporated  by 
Act  of  Parliament,"  may  be  wound  up  under  that  act  (u). 


ton  Station  Act,  L.  R.,  20  Eq.  197  ;  82 
L,  T.  183  ;  a  peculiar  case,  in  which  the 
special  act  was  passed  in  1859,  and  the 
warrant  of  abandonment  was  granted  in 
1873,  upon  condition  that  the  money  se- 
cured by  the  bond  should  be  applied  as 
part  of  the  assets  of  the  company.  The 
railway  had  never  Injen  commenced,  and 
until  the  granting  of  the  wai'rant  the 
company  had  no  assets.     It  was  held  that 


the  Statute  of  Limitations  was  no  bar  to 
the  claims  of  parliamentary  agents  and 
solicitors  for  work  done  for  the  promoten 
before  the  passing  of  the  act 

(»)  Barry  B,  Co.,  In  re,  L.  R.,  4  Ch.  D. 
315. 

(0  Jie  Laughariu  R.  Co.,  L.  R.,  12  Eq. 
454. 

{u)  HeExmouthDocktCo.,  L.  R.,  17  Eq. 
181 ;  43  L.  J.,  Ch.  ;110. 
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THE   RAILWAY    RATES   RULES,    1888  (a). 
The  Railway  and  Canal  Traffic  Aut,  ia88, 

(M  k  52  Virr.  r.  25.) 

Beard  of  Trade  RuUs  wiUi  respect  to  clamJkuHom  of  imrchandise  traffic, 
and  sthnhdes  of  niaximum  ratfs  and  terminal  charges  applkahh  tJiereto^ 
to  be  mh milted  to  the  Department  timier  ike  protisions  of  ths  above 
Act  {so  far  as  regc^ds  Railways)  (6). 

Note. 

Section  24  of  Hie  Act 2wondrs  a»  follows: — 

*'  (1.)  Notwitlistaiiclini?  any  provision  in  any  general  or  special  Act,  every 
railway  company  shall  submit  to  the  Board  of  Trade  a  revifted  classification 
of  merchandise  traffic,  and  a  revised  schedule  of  maxiiimin  mteBaud  elmrt^es 
applicable  thereto,  proj>oBed  to  be  charged  by  such  railway  company,  and 
shall  fyHy  state  in  such  classification  and  schedule  the  nature  and  amounts 
of  all  benniual  charges  proposed  to  be  authorised  in  respect  of  each  class  of 
traffic,  aud  the  circumstances  under  which  such  terminal  charges  are  pro- 
posed to  be  made.  In  the  detennination  of  the  terminal  charges  of  any 
railway  company  regard  shall  be  had  only  to  the  expenditure  reasonably 
necessary  to  provide  the  accommodation  in  respect  of  which  sucb  charges 
are  made,  irrespective  of  the  ontlay  which  may  have  ijoen  actnally  inenrred 
by  the  railway  company  in  providing  that  accommodatioih 

"  (2.)  The  dftssification  and  schedule  shall  be  submitted  within  six  months 
from  the  passing  of  this  Actj  or  such  further  time  m  the  Board  of  Ti-ade 
may,  in  any  particular  case,  permit,  and  shall  be  pubhshed  in  such  manner 
as  the  Board  of  Trade  may  direct. 

"(3.)  The  Board  of  Tnule  shall  consider  the  classification  and  schedulei, 


(«)  KoU  b}f  E*litw\—ThQ  Editor  is 
regponuble  for  this  title,  which  he  Ima 
adopted  to  diatiii^ish  the  present  rules 
from  tbe  fortbconujig  C^n&l  Tolk  and  HateA 
RnlAi,  and  Hallway  and  Canal  Commiasion 
Rnlei. 

{b)  KoU  by  Editor, — Thtse  fiules  were 
also  mibmitted  in  dra/t  to  both  Houses  of 
Parliament  on  the  10th  of  August     There 

H. — VOL.    L 


hare  been  no  material  altorationa. 

The  Rules  are  made  under  a.  35  of  the 
Act.  The  ''znaxinium  rates''  are  those 
charged  when  the  eampanies  act  as  car- 
rierM,  aud  the  tolls  for  the  use  of  the 
line,  aud  the  charges  for  eDgiocs  are  left 
untouched  p  sach  Doing  the  presumed  in- 
tention of  the  Legislature  in  speaking  of 
maxijnuxu  raUs,  not  tolh. 

Y   Y   * 
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and  any  objections  thereto,  which  may  be  lodged  with  them  on  or  before 
prescribed  time  nnd  in  the  prescribed  manner,  and  shall  commuDicate  with 
the  railway  company  and  the  persons  {if  any)  who  have  lodged  objections, 
for  the  purpose  of  arranging  the  differences  which  may  have  arisen, 

^  (4,)  If,  after  bearing  all  parties  whom  the  Board  of  Trade  congider  to 
be  entitled  to  be  heard  before  them  respecting  the  classification  and 
Bchedule,  the  Board  of  Trade  come  to  an  agreement  with  the  railway  com- 
pany as  to  the  classification  and  schedule,  they  shall  embody  the  agreed 
classification  and  schedule  in  a  Provisional  Order,  and  shall  make  a 
thereon,  to  be  submitted  to  Parliament,  containing  such  obeerv'atioi 
they  think  fit  in  relation  to  the  agreed  classification  and  schedule. 

'*  (5,)  Vfhen  any  agreed  classification  and  schedule  have  been  embodied  in 
a  Provisional  Order,  the  Board  of  Tmde,  as  soon  as  they  conveniently  can 
after  the  making  of  the  Provisional  Order  (of  which  the  railway  company 
shall  be  deemed  to  be  the  promoters),  shall  procure  a  Bill  to  be  introduced 
into  either  House  of  Parliament  for  an  Act  to  confirm  the  Provisional 
Order,  which  shall  be  set  out  at  length  in  the  schedule  to  the  BilL 

"  (6.)  In  any  case  in  which  a  railway  company  fails  within  the  time  men* 
tioned  in  this  section  to  submit  a  classification  and  schedule  to  the  Board 
of  Trade,  and  also  in  every  case  in  which  a  railway  company  has  submitted 
to  the  Board  of  Trade  a  classification  and  schedule,  and  after  hearing  all 
parties  whom  the  Board  of  Trade  consider  to  be  entitled  to  be  heard  before 
them,  the  Board  of  Trade  are  unable  to  come  to  an  agreement  with  the 
railway  company  aa  to  the  railway  company's  classification  and  schedule, 
the  Board  of  Trade  shall  determine  the  classification  of  traffic  which,  in  the 
opinion  of  the  Board  of  Trade,  onght  to  he  adopted  by  the  railway  com- 
pany, and  the  schedule  of  maximum  rates  and  charges,  including  all 
terminal  charges  proposed  to  be  authorised  applicable  to  such  classification 
which  would,  in  the  opinion  of  the  Board  of  Trade,  be  just  and  reasonable, 
and  shall  make  a  report,  to  he  submitted  to  Parliament,  containing  such 
ohservations  bs  they  may  think  fit  in  relation  to  the  said  classification  and 
schedule,  and  calling  attention  to  the  points  therein  on  which  differences 
which  have  arisen  have  not  been  arranged. 

**(?,)  After  the  commencement  of  the  session  of  Parliament  next  after 
that  in  which  the  said  report  of  the  Board  of  Trade  has  been  submitted  to 
Parliament,  the  railway  company  may  apply  to  the  Board  of  Trade  to 
submit  to  Parliament  the  question  of  the  classiEcation  and  schedule  which 
onght  to  be  adopted  by  the  railway  company,  and  the  Board  of  Trade  shall 
on  such  application,  and  in  any  case  may,  embody  in  a  Pi^ovisional  Order 
such  classification  and  schedule  as  in  the  opinion  of  the  Board  of  Trade 
ought  to  be  adopted  by  the  railway  company,  and  procure  a  Bill  to  be 
introduced  into  eitlier  House  of  Parliament  for  an  Act  to  confirm  the 
Provisional  Order,  wkich  shall  be  set  out  at  length  in  the  schedule  to  the 
Bill 

**  (8. )  Ifi  while  any  Bill  to  confirm  a  Provisional  Order  made  by  the  Board 
of  Trade  nnder  this  section  is  pending  in  either  House  of  Parliament,  a 
petition  is  presented  against  the  Bill  or  any  classification  and  schedule 
comprised  therein,  the  Bill*  so  far  as  it  relates  to  the  matter  petitioned 


against,  shall  be  referred  to  &  Select  Committee,  or  if  the  two  Houses  of 
Parliament  think  fit  so  to  order,  to  a  joint  Committee  of  such  Houses,  and 
the  petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  caae  of  a 
private  Bill 

**  ( 9.)  In  preparing,  revising,  and  settling  the  clasBifications  and  schedolea 
of  rates  and  charges,  the  Board  of  Trade  may  consult  and  employ  such 
skilled  persons  as  they  may  deem  necessary  or  desirable  ;  and  they  may  pay 
to  such  persona  such  remuneration  as  they  may  think  fit  and  as  the  Treasury 
may  approve. 

'*(10.)  The  Act  of  Parliament  confirming  any  Provisional  Order  made 
under  this  section  shall  he  a  public  general  Act,  and  the  rates  and  charges 
mentioned  in  a  Provisional  Order  as  confirmed  by  such  Act  shall,  from  and 
after  the  Act  coming  into  operation,  be  the  rates  and  charges  which  the 
railway  company  shall  be  entitled  to  charge  and  make, 

**  (11,)  At  any  time  after  the  confij-mation  of  any  Provisional  Order  under 
this  section  any  railway  company  may,  and  any  person,  upon  giving  not 
less  than  twenty-one  days  notice  to  the  railway  company  may  apply  in  the 
prescribed  manner  to  the  Board  of  Trade  to  amend  any  classifiaition  and 
schedule  by  adding  thereto  any  articles,  matters,  or  things,  and  the  Board 
of  Trade  may  hear  and  determine  such  application,  and  classify  and  deal 
with  the  articles,  matters,  or  things  referred  to  therein  in  such  manner  as 
tbe  Board  of  Trade  shall  think  right.  Every  detennination  of  the  Board 
of  Trade  under  this  sub-section  shall  forthwith  be  published  in  the 
*  London  Gazette,'  and  shall  take  efl^ect  as  from  the  date  of  the  publication 
thereof. 

"  (12.)  Nothing  in  this  section  shall  apply  to  any  remuneration  payable 
by  the  Postmaster-General  to  any  railway  company  for  the  conveyance  of 
mails,  letter  bags,  or  parcels  under  any  general  or  special  Act  relating  to 
the  conveyance  of  mails,  or  under  the  Post  Office  (Parcels)  Act,  1882. 

**  (13.)  Nothing  in  this  section  shall  apply  to  any  remuneration  payable  by 
the  Secretary  of  State  for  War  to  any  railway  company  for  the  conveyance 
of  War  Office  stores  under  the  powers  conferred  by  the  Cheap  Trains  Act, 
1883.'* 


Sec  turn  Z'^  of  the  Act  p-av  ides  asfoUmi'B: — 

•*  All  the  provisions  of  Fart  IL  of  this  Act  relating  to  any  railway  com- 
pany shall,  so  far  as  applicable,  apply  to  every  cannl  company,  and  to  every 
railway  and  canal  company  ;  and  in  Part  II.  of  this  Act,  noless  the  context 
otherwise  requires,  the  expreasion  *  railway  company  *  shall  include  a  camd 
company  and  railway  and  canal  company,  and  the  expression  '  railway ' 
shall  include  a  canal,  and  the  expression  '  rate '  shall  include  tolls  and  dues 
of  every  deacription  chargeable  for  the  use  of  any  canal  or  by  any  canal 
company,** 

Note. — It  is  ckmrabU  thai  all  memariah,  ohjeciitms^  and  other  documents 
thould  be  printed.  In  ant/ case  they  should  be  on  paper  of  foolscap  size^ 
writim  or  jmnted  on  ons  side  of  ths  paper  onhj,  and  with  a  quarter  margin. 
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Fbnn  of  pro* 
t)08ed  claiMiflca- 
tioD  and 
schedule. 


Time  for  Bub- 
mlMionof 
elaastfleatlon 
•ad  Mhedole, 
inrinting,  ke. 


Existing  ratcH 
and  chaises, 
when  ana  how 
to  be  stated. 


Rules. 
Proposed  Classification  and  Schedule. 

1 .  The  revised  classification  of  merchandise  traffic  and  revised  schedule 
of  maximum  rates  and  charges  applicable  thereto  to  be  submitted  by  every 
company  to  the  Board  of  Trade  under  the  Act  (in  these  rules  referred  to 
as  "  the  proposed  classification  and  schedule  ")  shall  be,  as  far  as  practicable, 
in  the  Form  No.  1  in  the  Appendix  with  such  variations  as  circumstances 
may  require  (f).  There  sliall  be  fully  stated  in  the  proposed  classification 
and  schedule  amongst  other  things  : — 

(a.)  The  proposed  rates  and  charges  in  respect  of  train  loads  and  track 
loads,  or  for  increased  quantities  so  far  as  is  applicable  to  the  traffic, 
and  also  for  small  packages  and  parcels,  and  for  other  merchan- 
dise traffic  if  and  when  conveyed  by  passenger  or  special  train. 

(b.)  The  nature  and  amounts  of  all  terminal  charges  proposed  to  be 
authorised  in  respect  of  each  class  of  traffic,  and  the  circumstances 
under  which  such  terminal  charges  are  proposed  to  be  made. 

(c.)  As  far  as  practicable,  the  existing  maximum  rates  which  the  company 
are  by  statute  authorised  to  charge  for  the  goods  mentioned  in  the 
classification. 

(d.)  As  far  as  practicable,  the  existing  terminal  charges  in  respect  of  the 
several  classes  of  traffic,  showing  in  each  case  the  authority  for 
making  the  charge. 

2.  The  proposed  classification  and  schedule  shall  be  submitted  to  the 
Board  of  Trade  as  soon  as  may  be  after  the  passing  of  the  Act  (d).  It 
shall  be  in  print,  and  must  be  printed  on  one  side  only  of  the  page  of 
paper,  so  as  to  leave  the  back  of  the  page  blanks  Three  printed  copies 
must  be  transmitted  to  the  Board  of  Tndc,  one  of  which  must  be  sealed 
with  the  seal  of  the  company,  and  signed  by  the  secretary.  At  the  end  of 
the  proposed  classification  and  schedule,  or  on  some  conspicuous  part  of 
the  print  thereof,  a  notice  must  be  inserted  stating  that  [objections  are  to 
be  made  by  notice  of  objection  addressed  and  sent  by  post  to  the  Board  of 
Trade,  marked  on  the  outside  of  the  cover  enclosing  it  '*  Railway  and 
Canal  Traffic  Act,  1888,"  and  that  the  notice  of  objection  is  to  be  sent 
to  the  Board  of  Trade  within  eight  weeks  from  the  date  of  the  first 
advertisonient  of  the  submission  of  the  proposed  classification  and 
schedule. 

8.  Where  the  company  are  unable  to  set  out  in  the  proposed  classifica- 
tion and  schedule  statements  of  the  existing  maximum  rates  and  charges, 
and  the  existing  terminal  charges  in  respect  of  the  several  classes  of  traffic 


(c)  NoU  by  Editor.  — From  a  comparison 
of  the  form  in  Api>en(lix  No.  1,  with  the 
clauses  now  genirally  in  use  (see  sample, 
ante,  p.  457),  it  will  be  seen  that  great 
changes  in  form  will  be  effected  by  the 
proposed  classification  and  schedule.  The 
truck  rates,  the  train -load  rates,  and  the 
rates  graduated  by  distance  are  new  ;  but 
this  graduation  of  rates  by  distance  and 
quantity   is,   it  is  conceded,   intended  to 


operate  by  way  of  qualification  of  the 
mileage  rate. 

(rf)  Note  by  Editor. — See  sub-s.  2  of  s.  24, 
ante,  p.  697. 

The  Act  passed  on  the  10th  Aagast, 
1888.  These  Rules  were  made  on  the 
10th  November,  and  submitted  to  Par- 
liament on  the  20th  November,  1888. 
They  had,  however,  been  submitted  in 
draft  (see  note  {b\  ante),  long  before. 
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"mentioned  in  the  proposed  elafiaificatioii  and  schedule,  the  company  shall 
transmit  with  the  proposed  classification  and  Bchcdulc  a  printed  statement, 
made  out  in  a  tabular  form,  showing,  as  far  aa  practicable,  the  existing 
maxiraumrates  and  charges  for  raerohandise  traffic  which  the  company  are 
authorised  to  charge,  and  the  existing  terminal  charges,  showing  the 
authority  for  each  of  them.  Wlierc  the  statement  cannot  be  made  out  in 
a  tabular  fonn,  the  severalratca  must  he  act  out  agaiuBt  the  items  or  group 

tof  items.    Three  printed  copies  must  be  sent, 
mis 


4.  With   the  proposed  classification  and  schedule  there  must  also  be 
t  three  printed  copies  of  the  following  : — 
{a.)  A  statement  and  map  showing  the  lines  of  railway  to  which  the 

proposed  classification  and  schedule  are  to  apply  (e),  specifying 

with  respect  to  em*h  line  whether  it  is  owned,  leased,  or  worked* 

or  partly  owned,  leased,  or  worked  by  the  compauj. 
(6.)  A  statement  setting  forth  all  the  cases  in  which  the  company  have 

been  authorised  to  demand  and  receive  any  sjx*cial  rates  or  charges 

in  respect  of  any  lines,  stations,  or  works. 
(c.)  A  statement  of  the  names  of  the  several  newspapers  in  which  the 

company  propose  to  advertise  that  the  proposed  classificatiou  and 

schedule  have  been  submitted. 


AdditJ(»nal  doeu* 
mciits  to  be 
forwarded  to 
hiiKPd  of  TndM. 


5. — (L)  The  company  aliall,  within  unc  week  from  the  date  of  the  sub- 
mission to  the  Board  of  Trade  of  the  proposed  classification  and  schedule, 
publish  ad\'ertisements  of  the  iiict  that  a  proposed  classification  and  schedule 
have  been  submitted  to  the  Board  of  Trade — 

(a.)  In  the  London,  Edinburgh,  or  Dublin  Gazette,  according  ha  the 
line  of  railway  affected  is  situate  or  partly  situate  in  England, 
Scotland,  or  Ireland. 
(k)  In  such  newspapers  circulating  in  the  districts  served  by  the  com- 
pany's system  as  the  Board  of  Trade  may  in  each  case  approve, 
or,  in  default  of  such  approval,  as  the  company  shall  select. 
'    (c.)  At  every  passenger  station  on  the  company's  system. 

The  advertisement  shall  he  in  the  Fomi  No*  2  in  the  Appendix,  with 
such  variations  as  circnmstances  may  require,  and  there  shall  be  set  out 
therein,  amongst  other  things,  the  following  statements  : — 

{d,)  That  anyone  wishing  to  raise  objections  to  the  proposed  classifica- 
tion and  schedule  may  forward  by  post  a  notice  of  objection  to 
the  Board  of  Trade  in  the  prescribed  form,  marked  on  the  outside 
of  the  cover  enclosing  it  *'  Railway  and  Canal  Traffic  Act,  1888/' 
on  or  before  the  expiration  of  eight  weeks  from  the  date  of  the 
first  advertisement ; 

(ff.)  The  date  on  which  the  term  of  eight  weeks  expires  ; 

(/)  That  every  objector  must  tranranit  to  the  secretary  of  the  company 
at  its  principal  office  a  copy  of  the  notice  of  objection  ; 


AdrertUements. 


{e)  NoU  fry  Editor. — These  wonls  do  not 
appear  to  leave  an  openiug  for  dlfierent 
cWges  on  different  linw  owned  by  the 


some  company,   in   consideration  of  dif* 
ferencee  in  expense  of  construction. 
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Station  adTer* 
nte. 


OoplMof 
elMsiflcation 
to  be  kept  by 
company 
for  sale. 


Ftoeaaad 


(g.)  That  printed  copies  of  the  proposed  classification  and  schedule  can 
be  obtained  at  the  price  of  one  shilling  at  the  principal  office  of 
the  company,  or  on  application  to  any  station-master. 

6.  Each  station  advertisement  shall  be  printed  in  large  type,  and  posted 
in  a  conspicuous  place  in  the  station. 

7.  Printed  copies  of  the  proposed  classification  and  schedule  shall  be 
kept  at  the  principal  office  of  the  company  for  sale  to  any  applicant,  and 
shall  be  obtainable  from  any  station-master  of  the  company  at  the  price  of 
one  shilling  per  copy. 

8.  The  company  shall,  with  the  proposed  classification  and  schedule, 
transmit  to  the  Board  of  Trade  the  sum  of  50/.,  which  may  be  paid  by  a 
cheque  for  that  sum  drawn  by  the  company,  and  payable  to  an  assistant 
secretary  of  the  Board  of  Trade.  This  fee  will  not  necessarily  cover  the 
costs  of  all  inquiries  and  other  matters  arising  upon  the  settlement  of  the 
classification  and  schedule,  and  the  company  may  be  required  to  defray 
any  expenses  incurred  by  the  department  which  are  not  covered  by  the 
said  sum  of  50/. 


Form  of 
notice  of 
otyection. 


Sicnatnre 

andaddraaa 

otoXjjfietor. 


Traasmiaiion 
ofnoticeaof 
otiJection. 


Notice  of 
ottjcction  to 
be  tent  to 
compiuiy. 


Grounds  of 
etyectiun  to  be 
ateted. 


Hearing  of 
olfactions. 


ObfecliansiJ). 

9.  Every  objection  must  be  submitted  to  the  Board  of  Trade  by  a  notice 
of  objection  in  writing  or  print.  *  Form  No.  8  shall  be  used,  with  such 
variations  as  circumstances  shall  require. 

10.  Every  notice  of  objection  shall  be  signed  by  the  person  making  the 
objection,  or  where  the  objection  is  by  a  company  or  body  or  association 
of  persons,  by  some  peraon  or  persons  on  behalf  of  the  company,  body,  or 
association,  and  shaU  state  a  postal  address  to  and  at  which  notices  may  be 
served  or  communications  addressed  to  the  objector  or  objectors. 

11.  Every  notice  of  objection  shall  be  transmitted  by  post  to  the  Board 
of  Trade  within  eight  weeks  from  the  date  of  the  first  advertisement  of  the 
submission  of  the  classification  and  schedule  to  the  Board  of  Trade,  and 
there  shall  be  marked  on  the  outside  of  the  cover  enclosing  each  notice  of 
objection  **  Railway  and  Canal  Traffic  Act,  1888." 

12.  A  copy  of  every  notice  of  objection  must  at  the  same  time  be  sent 
to  the  secretary  of  the  company  affected  thereby,  by  prepaid  letter,  addressed 
to  the  company  at  its  principal  office. 

13.  Every  notice  of  objection  shall  state  clearly  and  as  concisely  as 
possible,  by  reference  to  the  proposed  classification  and  schedule,  the 
precise  portion  of  the  classification  or  schedule  objected  to,  and  the  grounds 
of  objection. 

14.  After  the  expiration  of  eight  weeks  from  the  date  of  the  first 
advertisement  of  the  submission  of  the  proposed  classification  and  schedule 
to  the  Board  of  Trade,  a  time  and  place  shall  be  appointed  by  the  Board 


(/)  NoU  by  Editor,  —  Objections  to 
Tnaximum  rales,  even  if  they  should  suc- 
ceed, would  not,  except  in  case  of  short 
distances  (where  the  maximum  is  believed 
to  be  commonly  charged)  be  of  much  use, 
unless  they  result  in  narrowing  the  usually 
wide   margin  (see  j).   451,  ante)  between 


the  maximum  and  the  actual  charge.  In 
connection  with  this  view,  see  and  con- 
sider the  restriction  of  "  reasonableness, " 
contained  in  sect.  86  of  the  Railways 
Clauses  Act,  1845,  and  the  comments 
upon  that  section  (p.  447,  ant<»^. 
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of  Trade  for  disposing  of  the  objections  which  have  been  duly  lodged  with 
the  Board  of  Trade,  notice  whereof  shall  be  given  by  post  to  each  objector 
at  the  address  mentioned  in  the  notice  of  objection,  and  to  the  secretary  of 
the  company. 

15.  If  any  objector  or  the  company  fails  or  fail  to  attend  at  the  time  Deflwutin 

,«,.  .  «,....ii^        ii.mi  1^      attendance  on 

appomted  for  disposing  of  objections,  the  Board  of  Trade  may  proceed  to  hearing  of 
dispose  of  the  matter  in  the  absence  of  any  of  the  parties  interested,  or  may 
adjonm  the  hearing  of  the  matter. 


otiJections. 


time,  ke. 


Miscellaneous, 

16.  The  time  for  doing  any  act  required  by  these  Rules  to  be  done  may 
be  extended  by  the  Board  of  Trade,  notwithstanding  that  the  time  pre- 
scribed for  doing  the  act  may  have  expired,  and  the  Board  of  Trade  may, 
if  they  think  fit,  in  any  special  case  dispense  with  the  performance  by  the 
company  or  any  objector  of  any  act  required  to  be  done  under  these 
Rules. 

17.  In  these  Rules,  unless  the  context  otherwise  requires, —  St«rat****^° 
"  The  Act "  means  the  Railway  and  Canal  Traffic  Act,  1888. 

Words  importing  the  singlar  number  include  the  plural  number,  and 
words  referring  to  persons  shall  be  deemed  to  refer  by  that  expression 
to  corporations  and  bodies  of  persons. 

By  the  Board  of  Trade, 

COURTENAY  BOYLB, 

Assistant  Secretary, 


Dated  the  Idlh  day  of  November,  1888. 


Railway  Diriment, 


APPENDIX. 
Forms. 

No.  1. — Propoted  Clauification  of  MerehandUe  Traffic  and  Schedule  cf  Maximum 

Rates  and  Chargef. 

INSTBUCTIOKS. 

1.  If  the  existing  maximum  rates  in  respect  of  the  varions  items  in  any  class 
cannot  be  easily  tabulated,  such  rates  should  be  set  out  against  each  item  or  group  of 
items. 

2.  In  the  case  of  each  class  of  traflSc  the  company  should  state  the  amount  of  the 
terminal  charges  proposed  to  be  authorised,  specifying  closely  the  various  services  in 
respect  of  which  such  charges  are  to  be  made,  the  amount  intended  to  be  charged 
for  each  service,  and  the  amounts  at  present  charged. 

8.  The  proposed  rates  and  charges  for  small  packages  (not  exceeding  500  pounds  in 
weight),  parcels,  and  merchandise  traffic  in  passenger  trains  are  to  be  stated  as 
indicated  in  the  Form. 

I.— Mineral  Traffic. 

Class  A. 

!  State  hou)  carried  ^  and  other  particular t.'\ 

[Set  out  list  of  articles,] 
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FneiKUKD  ItjLXIUITM   Ratss, 

EKwnwo 

MAXtUUH 

0|IS»TA3iC»1 

•  For  flrtt 

—  MHw,  or 

*jiy  mrt  of 

•  For  n^it 
- —  HUM,  or 

any  tArt  of 
such  rt!  stance. 

*  For  tbe 
Remainder 

of  the 
dl(ttai]c«. 

Nuturt  of 
Charge. 

Amount  of 
ChaigB. 

1^" 

Si 

1! 

11 

1^ 

la 

^£ 

Wti«aiQO« 
iicalH  tbin 
OQ«,  Atat* 
bighett  ^nd 
low<!3t  aa- 
tbqria<d. 

•  The  adoptiou  of  ft  syitcm  of  gra- 
duated nUi  in  Ihlsi  Ttbla  U  not  to  he 
Uken  «4  An  Intimation  tli&t   lueh  i    . 
svBteiti  or  mniio  of  charglqg  i*  pre- 
ncribed  by  tbf^  Bflard  of  Trade, 
f  8t*te  tb«  utjmbt^r  of  tmpka* 
t  Stat*  the  amiil«T  of  tonj  ptsj  tnjtk 

y<>k.-JtiJioald 
bfl  EUted  Qndtr 

what       dnnuD-' 
stancea  cwth  tei^ 
itJinal  ctiAfge  U 
[)ropo«e4  to   be 

Class  B. 

[State  how  carried,  and  other  particulars,] 

[Set  out  list  of  articles,] 

Maximum  Rates. 

[As  above,] 

f  N.B. — This  classification  to  be  continued  for  the  different  classes  of  goods  traffic] 


ANIMAL  CLASS. 


EXCBPTIONAL  ARTICLES. 


APPENDIX. 


SMALL  PACKAGES,  PARCELS,  AND  MERCHANDISE  TRAFFIC  CONVEYED 
BY  PASSENGER  TRAINS. 
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REGULATIONS  AS  TO   MERCHANDISE   TRAFFIC. 


No.  2. — Advertisement, 
THE   RAILWAY  AND  CANAL  TRAFFIC  ACT,   1888. 

Proposed  Revision  of  Classification  and  Rates  and  Chabqes  fob 
Merchandise  Traffic. 

[Name  of  Company.] 

Notice  is  hereby  given  that,  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1888, 
this  company  has  submitted  to  the  Board  of  Trade  a  proposed  revised  classification  of 
merchandise  traffic,  and  revised  schedule  of  maximum  rates  and  charges  applicable 
thereto,  proposed  to  be  charged  by  this  company  ;  and  that  in  such  proposed  classifi- 
cation aud  schedule  there  ai*e  stated  the  nature  and  amounts  of  all  terminal  charses 
proposed  to  be  charged  in  respect  of  each  class  of  traffic,  and  the  circumstances  under 
which  the  terminal  charges  are  proposed  to  be  made. 

Printed  copies  of  the  proposed  classification  and  schedule  can  be  obtained  at  the 
price  of  If.  at  the  principal  office  of  the  company  [here  tetate  the  addresi'\^  or  from 
any  station-master  of  the  company. 

Anyone  wishing  to  raise  any  objection  to  the  proposed  classification  and  schedule 
may  forward,  by  post,  a  notice  of  objection  to  the  Board  of  Trade,  marked  on  the 
outside  of  the  cover  enclosing  it  "  Railway  and  Canal  Traffic  Act,  1888." 

Notices  of  objection  must  be  transmitted  to  the  Board  of  Trade  so  as  to  reach  there 
on  or  Ix^ore  the  expiration  of  eight  weeks  from  the  day  of 

Every  objector  must  transmit  to  the  secretary  of  the  company  at  its  principal  office 
[here  state  the  address']  a  copy  of  the  notice  of  objection,  otherwise  the  objection  will 
be  liable  to  be  dismissed  without  being  heard. 

Due  notice  will  be  given  of  the  time  appointed  by  the  Board  of  Trade  for  hearing 
and  disposing  of  notices  of  objection. 

Secretary. 


No.  3. — Notice  of  Objection, 
RAILWAY  AND  CANAL  TRAFFIC  ACT,  1888. 

y  THE  Board  of  Trade  : 

I,  the  undersigned  [fill  in  Christian  and  surname  of  otnector'\  hereby  give 
notice  that  I  object  to  the  parts  of  the  proposed  classification  of  merchandise  traffic 
and  schedule  of  rates  and  charges  of  the  company  set  forth  in  the  first 

H. — VOL.   I.  Y   Y  ♦  ♦ 
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column  of  the  schedule  to  this  notice,  on  the  gronnd  set  forth  in  the  second  column 
of  this  notice,  and  that  my  address,  to  which  all  notices  and  communications  may  be 
sent,  is  [here  state  address  of  objector  in  full], 

(Signed) 
Dated  the  day  of 

SCHEDULE. 


Reference  to  Proposed  Classification  and  Schedule. 


Grounds  of  Objection. 


INDEX. 


Abandonment  of  railway  by  authority  of  Board  of  Trade,  425 
winding-up  of  company  upon,  695 

Abatement   of  works   constructed  without    consent   of   certain   public 
authorities,  162 

Absent  party,  compensation  to,  254 

course  of,  if  dissatisfied  with  course  of  company,  260 

Abstract  of  title  to  lands,  usually  delivered,  321 
costs  of,  326 

Accidents,  notice  to  Board  of  Trade  of,  422 

if  anticipated,  Board  of  Trade  may  authorise  entry,  418 

in  case  of,  lands  may  be  entered  upon,  203,  418 

to  passengers,  damages  recoverable  in  respect  of,  594 

when  resulting  in  death,  607 
through  negligence  of  workmen  during  construction  of  railway,  398 
to  labouring  classes,  when  Board  of  Trade  to  appoint  arbitrator,  424 
liability  of  company  in  respect  of,  limited,  424 

Accommodation  works  to  be  made,  368 
reference  to  justices  concerning,  369 

concurrent  jurisdiction  of  High  Court,  370 

Accountability  of  officers  of  company,  77 

Accountant-general,  monies  paid  into  bank  in  his  name,  308 

substitution    of    Paymaster-General  for,  308,  n.      See    Paymaster- 
General. 

Accounts,  mode  of  keeping,  by  directors,  76 

balancing  of  books  half  yearly,  76 

annual,  preparation  of,  for  overseers,  77 

to  be  prepared  and  printed  seven  days  before  meeting,  78 

forwarding  of,  to  Board  of  Trade,  78 

audit  of,  77 

auditor  need  not  be  shareholder,  77,  note  (r) 

appointment  of  additional  auditor,  79 

printed  copies  to  be  distributed,  78 

penalty  for  falsifying,  79 

may  be  inspected  by  shareholders,  76 

by  mortgagees  and  bond  creditors,  122 

by  inspectors  of  Board  of  Trade,  79 

by  inspectors  appointed  at  extraordinary  meeting,  79 

for  purposes  of  passenger  duties,  505 

Act,  special,  usual  provisions  of,  26.    And  see  Special  Act. 

H.— VOL.  I,  Z  Z 
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Act  of  Qod,  definition  of,  549 

carriers'  responsibility  does  not  extend  to,  549 

Action  for  calls,  94,  97 

statement  of  claim  in,  97 
•defences to, 98,  99 
for  penalties  for  entry  on  land  without  consent,  or  deposit,  187 

Additional  land,  purchase  of,  for  extraordinary  purposes,  162 
compulsory  power,  as  to  revival  of,  166,  note  (t) 
capital,  136 

Address-book  of  shareholders  to  be  kept  by  company,  93 
copy  may  be  obtained  by  shareholders,  93 

Adjournment  of  meeting,  29 

Administrators,  liable  to  pay  calls,  101 
may  convey  lands,  161 

Adverse  claimants  to  money  paid  into  court,  costs  of,  311,  316 

Advertisements,  preliminary,  to  proceedings  in  Parliament,  4 

to  working  agreement,  526 

Advice  notes,  damage  from  incorrect,  554 
when  company  liable  for,  554 
when  not  liable,  554 

Affidavits  to  obtain  writs  of  certiorari,  286 

use  of,  on  rating  appeal,  to  prove  railway  profits,  690 

Agent,  for  railway  bill,  2.    See  Parliamentary  Agent 

Aqrebment  in  bill  between  promoters  and  landowners  before  act,  141 

not  binding  on  company,  if  ultra  vires,  143 

requires  ratification,  if  intra  vires,  150 

personal  liability  of  promoters,  152 

colourable  payment  to  landowners,  156 

cases  of  extension  bills,  159 

compensation  recovered,  though  no  land  taken,  159 

specific  performance  decreed  though  line  abandoned,  158 
refused,  154 
between  company  and  landowners  after  act  obtained,  160 
working,  526.     And  see  Workhirf  Agreement. 
to  charge  equal  fares  between  competitive  stations,  530 
as  to  canal  traffic,  532 

order  for  traffic  facilities  notwithstanding,  484 
power  to  tiike  extra  charges  by,  459 

Agriculture,  chambers  of,  locus  standi  of  before  Pari.  Committee,  12 
before  Railway  Commission,  433 

Airways  may  be  made  by  owners  of  mines,  239.     And  see  Mines, 

Allotment  of  shares,  when  to  be  made,  85 
letters  of,  86 

require  a  penny  stamp,  86,  note  (rf) 

notice  of  contract  by  posting,  87 

contracts  for  sale  of,  86 

dealings  in,  not  recognized  by  Stock  Exchange,  85 
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Allottees,  may  be  registered  by  company,  87 
when  liable  to  contribute,  88 
right  of,  to  recover  deposits  on  dissolution  of  companies,  692 

Altered  Plans,  &c.,  deposit  of,  339 

Amalgamation,  how  far  lawful,  54,  60 

rights  and  liabilities  of  amalgamated  company,  535 
definition  of  "  Amalgamation,"  535 
construction  of  acts  of  dissolved  company,  535 

Amalgamation  Committee,  1872.. .429,  536 

Amendments  to  bill,  when  proposed  in  Commons,  16 

in  Lords,  20 

Amenities,  no  compensation  for  injury  to,  228 

Animals,  carriage  of,  555 

specimen  maximum  charges  for,  460 

re-classification  of,  4C3 
company  are  insurers  of,  555 

exception  of  "  proper  vice,"  556 
company  not  bound  to  carry,  557 
special  contracts  as  to,  563 

must  be  reasonable  and  signed,  565 
limitation  of  liability  for,  564 

applies  to  dogs,  567 
obligation  to  cleanse  cattle  truck,  559 
provision  of  water  and  food  for,  559 

Appeal  against  a  poor-rate,  689.    And  see  Rating  of  Railway. 
from  Railway  Commission,  438 

Apportionment  of  rent  where  leasehold  land,  &c.  taken,  244,  252 
in  the  case  of  copyholds,  &c.,  252 
Act  of  1870  applies  to  dividends,  72 

Approaches  to  abridge,  to  be  made  and  repaired  by  company,  356 

Aqueducts,  general  powers  to  make,  352 
malicious  injuries  to,  546 

Arbitration,  assessment  of  compensation  by,  181,  256 

claimant  may  demand,  181 

company  may  not,  182 

between  railway  companies,  522 

jurisdiction  of  Railway  Commission  as  to,  438 

between  companies,  either  disputing  company  may  enforce,  438 
between  companies  and  public,  with  consent,  438 

cannot  be  restrained  by  injunction,  257 
except  for  corruption,  &c.,  257 

costs  of,  and  taxation  of  costs,  265,  266 

submission  to,  may  be  made  rule  of  court,  260 

proceedings  at  reference,  257,  267 

Arbitrators  decide  on  compensation  payable,  256 

when  claimant  may  require  his  claim  to  be  settled  by,  181,  256 

mode  of  appointing,  256 

what  is  a  valid  nomination  and  appointment  of,  257 

death  or  incapacity  of,  259 
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Arbitrators — continued, 

failure  of,  to  make  award,  257.     And  see  Avxird, 

refusing  or  neglecting  to  act,  259 

are  required  to  appoint  an  umpire,  258 

when  Board  of  Trade  appoint,  258,  424 

must  subscribe  a  declaration,  259 

same  to  be  made  before  a  justice,  259 
proceeding  at  the  reference,  267 
powers  of,  as  to  evidence,  259 
may  obtain  professional  assistance,  267 
must  regard  damage  by  severance,  260 
may  give  evidence  as  to  what  passed  before  them,  271 
lien  of,  for  costs,  259,  note  (c) 

Arches,  general  powers  to  make,  352 

land  must  be  purchased  under,  352,  note  {t) 

when  require<l  to  be  made,  348 

other  engineering  works  may  be  substituted  for,  on  certificate  of  Board 

of  Trade,  348 
height  and  width  of,  357 

Arrangement,  scheme  of,  by  company  unable  to  meet  engagements,  537 
stay  of  actions,  on  scheme  being  filed,  538 
scheme  not  binding  on  unpaid  landowners,  539 

Ascents  of  bridges  and.  roads,  357 

Assessment  of  railways  to  the  poor-rate,  641.    See  Rating  of  Railuwy. 

Assythment,  action  for,  in  Scotland,  613 

Attachment,  does  not  lie  against  company  for  not  performing  award,  271 
in  respect  of  right  to  compensation,  177 

Attorney-General,  may  be  put  in  motion  by  Board  of  Trade,  420 
bound  to  act  on  certificate  of  Boanl,  420 

Auditors,  to  be  appointed  at  the  ordinary  meeting,  77 
not  necessarily  shareholders,  77,  note  (r),  79 
rotation  of,  77 

accounts  to  be  delivered  to,  fourteen  days  before  meeting,  78 
to  have  assistance  from  accountants,  if  necessary,  78 
appointment  of,  by  Board  of  Trade,  79 

Avenue  protected  in  certain  cases,  203 

Award.     See  Arbitrators, 

within  what  time  arbitrators  should  make,  261 

umpire,  263 
enlarging  time  for  making,  261,  263 
no  action  lies  on  award  made  after  three  months,  261 
but  court  will  not  set  it  aside  on  motion,  268 
to  be  delivered  in  writing  to  the  company,  269 
may  be  inspected  by  the  other  party,  269,  260 

and  company  must  furnish  copy  to  the  other  party,  269 
not  bad  for  defects  of  form,  260 
what  is  form  and  what  substance,  269,  note  («) 
when  invalid,  269 
when  good,  269 
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Award — continued, 
how  enforced,  271 

if  disputed,  when  deposit  may  be  withdrawn,  270 
need  not  mention  costs,  266 

Baggage,  soldier's,  obligation  to  carry,  600 

Balance-sheet  to  be  made,  76,  78 

to  be  delivered  to  auditors  fourteen  days  before  meeting,  77 
to  be  produced  at  any  ordinary  meeting  of  shareholders,  76 
shareholders  may  inspect  at  certain  periods,  76 
required  by  "  Relation  of  Railways  Act,  1868  "...78 

Bank  op  England,  when  purchase-money  to  be  deposited  in,  183 

Bankrupt  ceases  to  be  a  director,  when,  32,  33 
shares  belonj^ing  to,  92 

to  bankrupt  director,  in  trust  for  company,  33 
liability  to  pay  calls,  101 
when  shares  remain  in  the  order  and  disposition  of,  111 

Bequest  of  shares,  101 
will  pass  stock,  102 

Betting,  on  platform  or  in  carriage,  521 
con^^ction  for  under  Vagrant  Act,  621 

Bill,  railway,  notices  prior  to  application  for,  4 
inspection  of,  at  Private  Bill  Office,  5 
passage  of,  through  House  of  Commons,  2 

of  Lords,  17 
summary  of  standing  orders  as  to,  3 
power  of  directors  to  apply  for,  68 
expenses  of  promoting,  may  not  be  defrayed  out  of  company's  funds, 

58,59 
costs  of  successful,  charged  on  company,  27.    See  Special  Act. 
costs  of  opposing,  59 
agreement  to  withdraw  opposition  to,  6) 

Bill  of  exchange,  directors  have  no  power  to  accept,  38 

Bills  of  costs  in  Parliament  may  be  taxed,  21 

Blank,  transfers  in,  not  recognized  by  Stock  Exchange,  1 20 
void,  104 

Board  op  Trade,  constitution  of,  405 

history  and  character  of  their  jurisdiction,  405 

certain  powers  of,  trausferred  to  Railway  Commissioners,  406 

re-transfer  to  Board  of  Trade,  406 
grant  by,  of  certificates  under  R.  Co.  Powers  Acts,  408 

under  Construction  Facilities  Acts,  410 
authority  over  railways  of  illegal  gauge,  411 

to  sanction  deviations,  411 
authority  to  superintend  re-classification,  463 

to  frame  re-classification,  466 

to  superintend  works,  416 

over  bye-laws,  418 

to  originate  prosecutions,  &c.,  420 
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Board  op  Trade — continued, 
authority — continued, 

to  require  returns  of  traffic,  421 

of  accidents,  422 
to  regulate  third-class  (parliamentary)  trains,  423 

speed  of  mail  trains,  424 
to  appoint  arbitrators,  umpires  and  inspectors,  424 
to  authorize  abandonment  of  railways,  425 
light  railways,  426 
notices,  &c.  to  and  from,  427 

interference  by,  if  Railway  and  Canal  Traffic  Act  ^dolated,  433 
certificate  of,  for  complaint  of  chambers  of  commerce,  &c.,  433 

authorizing  additional  capital,  140 
deposits  with,  under  standing  orders,  5 
held  to  be  judges,  and  not  arbitrators,  408 
absolute  discretion  of^  as  to  opening  line,  415 

Bond  may  be  required  by  the  Postmaster-Gteneral,  498 
from  officers  of  company,  77 
for  payment  of  duties  on  passengers,  &c.,  606 
for  money  borrowed  by  company,  121.    See  Lloyd^s  Bonds, 

whether  within  Statute  of  Mortmain,  121,  note  (d) 

remedies  to  recover,  122,  123 

when  unauthorized,  131 

Lloyd's  bonds,  132 

valid  if  for  work  done,  132 
required  before  entry  on  lands  in  certain  cases,  184 
must  be  given  in  terms  of  the  statute,  189 
examples  of  insufficient  bonds,  189 
separate  bonds  to  tenants  in  common,  191 
valid,  may  be  substituted  for  invalid,  192 
where  land  subject  to  mortgage,  192 
required  before  lands  are  used  for  temporary  purposes,  202 

Book  of  reference,  to  be  deposited  with  clerk  of  the  peace,  5 

Board  of  Trade,  6 
copy  of,  to  be  deposited  with  parish  clerk,  5 
contents  of,  7 
alteration  of,  in  case  of  mistake,  338 

Booking,  through,  liability  of  company  on,  620 
obligation  to  book  through,  490 

enforcement  of,  })y  Railway  Commissioners,  476 

Bookkeeper  to  be  appointed  by  company,  76 

Books  of  proceedings  of  directors  to  be  kept,  38 

signed  by  the  chairman  prima  facie  evidence,  38 

of  accounts  to  be  kept,  76 

when  to  be  balanced,  76, 78 

when  open  to  ins^Miction  of  shareholders,  76 

to  be  delivered  up  by  officers  of  company,  77 

to  be  open  to  inspection  of  Inland  Revenue,  505 

Boring  on  lands,  when  allowed,  183 

Borrowing  powers,  mode  of  exercise  of,  121 

Branch  line,  land  within  limits  of  deviation  may  be  taken  for,  348 
when  land  beyond  limits  of  deviation  may  be  taken  for,  349 
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Branch  Line — cojitintud. 

railways  under  control  of  Board  of  Trade,  416 
power  to  landowners,  &c.,  to  lay  down,  441 

obligation  on  company  to  allow  communication,  441 

right  to  run  train  on  main  line  cannot  be  enforced,  442 
rating  to  poor  rate,  rateable  as  bringing  profit  to  main  line,  657 
where  branch  fused  in  main  line,  but  worked  differently,  657 
where  di\ddend  guaranteed,  662 
where  branch  leased  to  main  line,  665 

where  branch  amalgamated  with  main  line,  and  perpetual  annuity 
•     charged  on  main  line,  666 

Brickfield  may  not  be  taken  for  temporary  purposes,  200 

Bridges,  when  a  deviation  is  permitted,  348 

over  road,  or  to  carry  roads  over  railway,  356 
construction  of,  over  roads,  357 

over  railway,  357 
accommodation,  required  to  be  made,  368 
general  powers  to  make,  352 
supervision  of,  by  Board  of  Trade,  413 
substitution  of,  for  level  crossings,  363 
cases  relating  to  the  construction  of,  382 

liability  for  fall  of  brick  from,  402 
malicious  injuries  to,  518 
repairs  of,  358 
width  of,  357 

Brokers,  rules  as  to,  1 14 

remedies  of,  against  principal,  115 

when  not  responsible  for  forged  scrip,  116 

stamp  on  note  of  contract  with,  116 

commission,  when  allowed  on  investment  of  purchase-money,  312 

Brooks,  general  powers  to  cross,  divert  or  alter  course  of,  352 

Buildings,  general  powers  to  erect,  352 
for  temporary  purposes,  200 
may  be  rebuilt  in  certain  cases  with  monies  given  as  compensation, 

298,  300 
costs  in  such  cases,  314 

Bye-laws,  general  power  to  make,  508 

statutes  requiring  the  sanction  of  justices  repealed,  419,  note  (h) 
affecting  public,  must  be  sanctioned  by  Board  of  Trade,  418 

as  to  carriage  of  explosive  substances,  420 
allowance  of,  by  Board  of  Trade,  does  not  validate,  613 
text  of  bye-laws  affecting  public,  509 

"  bad  "  bye-laws,  509,  note  («),  610,  note  (a) 
publication  of,  512 

penalty  not  recoverable  without  publication,  612 
affecting  servants  of  company,  512 

Board  of  Trade  have  no  jurisdiction  over,  419 

copy  of,  to  be  given  to  servants  affected,  613 

Cab,  injunction  refused  to  admit  to  station,  472 
prosecution  of  cabman  for  trespass,  647 
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Calls  on  shares,  how  to  be  made  and  recovered,  93 
meaning  of  term  "  call,"  95 
must  be  made  by  directors,  96 
only  shareholders  liable  to,  94 
notice  of,  96 

*  must  be  given,  96 

may  be  iivaived,  96 
resolution  to  make,  95 
may  be  made  payable  by  instalments,  97 
interest  on,  94,  97 

payment  of  interest  on,  out  of  capital,  14  • 

must  be  paid  up  by  shareholders  before  dividend  is  payable, 

before  transfer,  108 
form  of  statement  of  claim  and  evidence  in  action  to  recover,  97 
defences  in  action  for,  98 
when  infant  liable  to  pay,  100 

bankrupt,  101 

executors  and  administrators,  101 

legatees,  101 
forfeiture  of  shares  for  non-payment  of,  112 

Campbell's  (Lord)  Act,  607 
act  to  amend,  608,  note  (6) 

Canal,  general  powers  to  cross,  352 

restriction  upon  lease  of,  to  railway  company,  533 
obligation  of  railway  company  to  dredge,  533 
company,  obligation  of,  to  forwaitl  traffic,  482 

power  of,  to  get  traffic  forwarded,  482 
at  through  rates,  490 
traffic  of,  prediction  of  Amalgamation  Committee  as  to,  430,  note  (c) 
amalgamation  of  with  other  canal,  recommendation  of,  533 

Capital,  of  the  company,  to  be  divided  into  shares,  89 

to  be  subscribed  before  compulsory  powers  can  be  enforced,  165 

conversion  of  shares  into  stock,  93 

must  be  disbursed  for  purposes  for  which  it  was  raised,  34 

additional,  creation  of,  138 

offer  of  new  shares  to  existing  shareholders,  138 

preference  stock,  139 

debenture  stock,  139 

preferred  and  deferred  stock,  140 

certificate  of  Board  of  Trade,  140 

Cakriages  may  be  viewed  by  inspectors,  444 
may  be  detained,  444 
must  be  of  specified  character,  445 
for  smoking  to  be  provided,  446 
may  not  be  taken  in  execution,  131 

Carriers,  rights  and  labilities  of  company  as,  445 
liabilities  of,  at  common  law,  545 

under  Railways  Clauses  Act,  1845... 543 
Carriers  Act,  572 

Railway  and  Canal  Traffic  Act,  1854...482 
company  may  relinquish  carrying  business,  544 

may  be  compelled  to  carry  by  Railway  Commisaion,  485 
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special  contracts  by,  must  In:  Bigued  and  reasonable,  665 

wlmt  are  reusonable  conditioBfl  Hy,  568 

wluit  unreiiauniible,  570 

of  goods,  TJglits  and  liabilities  of  company  ax,  54*J 

coiii]»any  liable  as  insiu'^rB,  546 
of  poflfteni^ers,  company  not  iiisurerB,  594 

liability  for  negligence,  595 
of  paaaenj^era'  lu^'gage,  company  are  insurePi,  566 
of  gtHxls  and  passtnigers  liable  beyond  tbeir  own  line,  62(» 
liability  of,  luuler  Lord  Campbeirs  Act,  607 
canal  companies  may  become,  b'S4 

Carriers  Act,  protection  of,  572 

text  of  sections  of,  573,  577,  678,  579 

wbat  f^noils  ai-c  wntbin,  673 

to  wbat  kind  of  loss  act  applies,  674 

loffl  by  gross  negligence,  574 

lues  by  over  carriage,  574 
declaration  nnder,  need  not  be  fomml,  577 
no  protection  against  felony  of  servant,  670 

who  is  a  servant,  579 

what  in  evidence  of  felony,  580 
unsuitability  of,  to  railway  ti-affic,  582 
temporary  "  agreed  *'  rates,  583 

Case,  special,  orbitTator  under  L.  C.  Act  may  state,  269 
COASTING -VOTE  of  chairman  at  meetings  of  directors,  34 

Cattle  straying,  3(>H 

watering-places  for^  368.    And  see  Animak, 
carriage  o^  555.     See  AnimaU, 

Cattle  Dock,  nuisance  by,  no^restrainable,  162 

Certificate  of  shares,  when  to  be  iasuei!,  93 

prinul  facie  evidence  of  title^  93 
may  be  renewed,  93 
aft€T  ti'ansfer,  1(^8 
for  debt^ntnre  stocky  declamtion  to  be  endoi-aed  on,  69 
vf  Btmrd  of  Tirade,  for  deviatinnsj  in  engineering  works,  412 
under  ILiilway  CompitnicH  Powers  Act,  18<J4...40I> 
nnder  I^ulways  Construction  Facilities*  Act,  181)4,.. 4 10 
autboming  chambers  of  conimercje,  &c.,  to  apply  to  Railway  Com- 
mission,  433 
of  one  justice  prior  to  exercise  of  burrowing  powers,  121 
of  two  justices  prior  to  exercise  of  compulsory  jjower*,  165 
by  two  jnaticejs  that  Idndn  have  been  omitted  by  niistfike,  :i39 
depHRit  of,  with  clerk  of  tiie  peace,  &c.,  331) 
need  not  apj>ear  on  inr|uisitiun,  282 
of  works  exet'Uted,  by  aurveyor  or  engineer,  43 

Certiorakt  as  to  order  of  jn^ticea  asfiesaing  corap^jniiation,  254 
liej^  if  they  had  n<»  jurisdicLion,  254 
must  be  applied  for  witliin  six  months,  254,  note  (u) 
to  remove  inquisition,  taken  away  generally,  282 
lies  if  there  be  no  jtin^lirtion,  282 

but  not  fur  mere  irregularity,  285 
H.— VOL.  L  3  A 
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Certiorari — contimied, 

mode  of  applying  for  writ  of,  286 

affidavits  in  support  of  application,  286 

to  whom  rule  for,  should  be  directed,  286,  note  («) 

Chairman  of  committee  of  ways  and  means,  10 
reference  of  bills  to,  16 
of  directors,  appointment  of,  34 

has  a  casting-vote,  34 
at  meeting  of  shareholders,  30 

Chambers  of  Agriculture  and  Commerce,  locus  standi  of,  before  Parlia- 
mentary Committee,  12  ;  before  Railway  and  Canal  Conmdssion,  433 

Chancery,  jurisdiction  of,  over  money  paid  for  compensation,  297 
over  costs  of  re-investing  monies,  310 

Change  of  scheme,  effect  of,  on  allotment,  88 

Charges,  table  of  maximum,  460.    And  see  Fares,  Rateiy  and  Tolls. 

Charity,  trustees  of,  may  convey  lands,  161 

Cheap  Trains,  obligation  to  provide,  501.    And  see  Parliamentary  Trains, 

Cheques  drawn  informally,  39 

Child,  contributory  neglifjjence  of,  621 

identified  with  person  in  charge  of  him,  697 

Children  of  soldiers,  carrying,  500 

half  fares  for  generally,  not  statutory,  459 

Churchyard,  mode  of  assessing  compensation  for,  238 

Claim,  notice  of,  by  landowner,  178 

when  part  of  house  is  sought  to  be  taken,  180 

Classification  op  Rates,  imperfection  of  present,  461 
sample  cliissification  of  Brighton  Company,  457 
procedure  for  revision  of,  463 

settlement  by  Board  of  Trade,  465 

Clay  may  be  taken  in  certain  cases,  200 
to  be  paid  for,  200 
compensation  for  as  a  "  mine  or  mineral,^  239 

Clearing  House  Act, 

classification  of  goods  should  be  made  statutory,  462 

Clergyman,  may  not  be  director,  32,  note  (l) 

Clerk  of  District  Board,  deposit  of  plans  and  sections  with,  5 

Clerk  of  the  Parish,  deposit  of  plans  and  sections  with,  5 

altered  plans  with,  339 

Clerk  of  the  Peace,  deposit  of  plans  with,  5 

altered  plans  with,  339 
special  act  with,  28 

inspection  at  office,  28 
copies  of  annual  accounts  must  be  transmitted  to,  if  required,  77 
to  keep  judgments  in  compensation  cases,  288 

Clerk  op  the  Vestry,  of  metropolitan  parishes,  deposit  of  plans  with,  5 
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Cloak  Room,  Traffic  Act  does  not  apply  to  goods  left  at,  568 

liability  of  company  for  delay  in  delivering  goods  left  at,  593 
for  loss  of  goods  left  at,  591 

Coix,  dealing  in,  by  company  restrained,  52 

traffic,  cases  as  to,  before  Common  Pleas,  472 

before  Railway  Commissioners,  476 

Collection  and  delivery  of  goods,  560 

infringement  of  equality  clause  as  to,  466.     And  see  Terminal  Ghirges, 

CoLUSiON,  primfi  facie  evidence  of  negligence,  600 

Colourable  action  by  shareholder,  48 

Commissioners  of  Railways  appointed  in  1845.. .406 
abolished  in  1851... 407 
appointment  of  Railway  Commissioners  in  1873... 430.     See  Railway 
Commissioners. 
of  Railway  and  Canal  Commission  in  1888... 432 
of  streets,  &c ,  consent  of,  to  deviations,  365 

Committek  of  directors  may  be  appointed,  34 
powers  of,  34 
general,  on  railway  and  canal  bills  (Commons),  12 
on  bill  or  group  of  bills,  12 

duties  of,  13 

proceedings  before,  1 5 

report  of,  16 

matters  to  be  reported  specially  by,  13; 

fix  tolls  and  charges,  14 

what  clauses  they  are  required  to  insert,  13 
may  receive  affidavits,  15 
have  no  power  to  summon  witnesses,  15 
may  administer  oaths,  15 
of  lunatic,  may  convey  lands,  161.    And  see  Lunatic, 

Common,  compensation  to  lord  of  manor,  322 
to  commoners,  323 
conveyance  of  commonable  lands,  323 
action  by  commoner  for  disturbance,  323 

Commons,  House  of,  progress  of  bill  through,  2 

standing  orders  of,  how  far  like  those  of  Lords,  3,  note  (t) 

Common  Pleas,  jurisdiction  of  Court  of,  over  railway  traffic,  470 
table  of  cases  determined  by,  471 

transfer  of  jurisdiction  to  Railway  Commissioners,  430  ;  \n 
Railway  and  Canal  Commission,  432 

Common  Seal,  when  it  must  be  used,  36 
attachment  of,  to  register  of  shares,  90 

Communications  between  adjoining  lands  to  be  made,  368 
between  passengers  and  company's  servants  in  ti-ain,  447 
case  on  construction  of  statute  relating  to,  447 

Companies  Clauses  Consolidation  Act,  1846... 25 
Act,  1863... 25 

3  A  2 
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Compensation  for  lauds  taken,  &c.,  206 
General  rules  as  to  compensation,  209 
act  of  company  must  be  lawful,  209,  211 
damage  must  be  actionable,  209,  212 
damage  must  not  be  by  working  of  railway,  209,  231 
works  may  commence  before  compensation  paid,  199 
assessing  tribunal  determines  amount  only,  210,  276 
may  award  nil,  277 

prospective  damage  may  be  considered,  210,  236,  238 
benefit  to  claimant  may  not  be  set  off,  210 
assessment  is  once  for  all,  211,  237 
for  damage  by  extension  of  time,  206 
assessed  in  High  Court  on  trial  of  issue,  275 

by  justices,  251 

by  surveyors,  254 

by  arbitrators,  256 

by  a  jury,  272 
requisites  of  inquisition,  278 
effect  of  inquisition,  287 
SuhjeH-matters  of  compensation ,  206 
temporary  occupation,  206 

of  roads,  206 
injury  to  gas  or  water-pipes,  207 
damage  by  severance,  207 
rights  of  common,  322 
lands  omitted  to  be  purchased,  327 
leaseholds,  243 
mines,  230 

obstruction  of  roads,  221 
of  light,  245 
general  list  of  matters  for  which  compensations,  231 

for  which  not,  231 
no  compensation  for  mere  amenities,  228 

not  for  diversion  of  traffic  from  ferry,  224 
report  of  the  Lords'  committee  concerning,  208 
under  50^  to  be  assessed  by  justices,  181 
above  60/.  by  arbitrators  or  a  jury,  181 
at  option  of  claimant,  181 
interest  on  purchase-money,  182,  277 

no  answer  to  demand  of,  to  allege  that  no  funds  are  in  hand,  177 
where  it  must  be  paid  before  lands  can  be  entered  upon,  183 
costs  of  inquiry  as  to,  to  be  settled  by  Master,  265 

money  assessed  as,  how  to  be  recovered,  292 
• 
Competition,  agreement  to  avoid,  not  illegal,  56 

no  ground  for  disapproval  of  working  agreement,  528 
agreement  to  charge  equal  fares  to  competitive  stations,  530 

reference  to  Railway  Commissioners,  531 
sample  agreement  in  special  act  respecting,  530 

Completion  of  railway,  clauses  to  be  inserted  in  bill  to  secure,  13 
mandamus  does  not  lie  to  enforce,  371 

Composition  of  stamp  duty,  103 

Compulsory  Powers  to  take  lands,  onus  on  company  to  prove,  165 
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Compulsory  Powers — continued, 
contract  not  to  exercise,  void,  165 
do  not  arise  until  capital  subscribed,  165 
certificate  of  justices  usually  conclusive,  166 
cannot  be  exercised  after  time  prescribed,  166 

except  by  certificate  of  Board  of  Trade,  166,  note  (0,  418 

**  Conciliation  Clause,"  the,  449 

Conditions  imposed  by  companies,  what  are  reasonable,  568 

what  unreasonable,  570 
m\ist  be  signed,  565 

Consent  to  company  taking  possession  cannot  be  revoked,  271 

Consignee  may  receive  goods  short  of  their  destination,  548 
time  for  delivery  to,  549 

Consolidation  Acts,  24 

Constable  on  railway,  his  authority,  516 

act  for  payment  of  special,  near  public  works,  354 

order  on  company  under,  is  judicial  proceeding,  354 
obligation  to  convey,  at  reduced  fare,  500 

Construction  of  railway,  general  powers  for,  338 
table  of  cases  relating  to,  372 
not  obligatory  on  company,  371 

Contract,  special,  as  to  carriage  of  goods  and  animals,  563.    And  see 
Special  Contract 
made  whilst  bill  is  pending,  141 

how  far  binding  on  company  when  formed,  141  et  seq. 
distinction  between  contracts  prohibited  and  contracts  not  bind- 
ing on  shareholders,  150 
when  binding  on  promoters,  152 
mode  of  making,  by  direct*  »i-«  of  a  railway,  36 

directors  not  personally  liable,  36 
when  common  seal  necessary,  36 
directors  not  to  be  interested  in,  32 
to  be  entered  in  books,  38 
released  by  act  of  Parliament,  39 
construction  of,  39,  45 
when  made  after  act  obtained,  160  et  seq, 
provisional,  for  land  \mder  Rail.  Const.  Facilities  Act,  1864... 410 

Contractors  entering  without  authority,  penalty  on,  187 
rights  of,  when  engineer's  certificate  withheld,  43 
remedies  by  and  against,  44 
cases  relating  to  liability  of,  for  negligence,  398 
employed  to  do  illegal  act,  employer  liable,  400 

Contributory  Negligence,  definition  of,  596 
is  question  for  jury,  597 
burden  of  proof,  of,  on  company,  597 
of  child,  disentitles  him  to  sue,  597 
of  person  in  charge  of  child,  disentitles  child,  697 
of  consignor  of  goods  under  special  contract,  567.     And  see  Negligence, 
in  case  of  injury  at  level  crossing,  364  et  seq. 
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Conveyance  of  lands  to  company,  321 

where  award,  no  action  till  execution  of,  321 

costs  of,  325 

by  the  company  to  themselves,  where  owners  refuse  to  convey,  308 

Copyholds,  title  to,  how  made,  321 
powers  to  take,  322 
stewards'  fees,  322 
apportionment  of  rent  of,  by  justices,  252 

Coroner,  warrant  to  be  directed  to,  when  ^heritf  interested,  274 

Corporation,  railway  company  are  a,  26 
may  sell  land  to  railway  companies,  161 
may  purchase  lands  for  extraordinary  purposes,  162 
investment  of  purchase-money,  297 

municipal,  sale  of  land  by,  consent  of  Treasury  necessary,  162 
proceedings  of,  before  Railway  Commissioners,  433 

Costs  of  bill,  21 

of  special  act,  27 

of  arbitration  in  compensation  cases,  264 

of  inquiry  before  jury,  293 
of  investment  of  purchase-money,  310 
of  conveyance,  325 

Cotton  Statistics,  furnishing  of,  422 

County  Council,  locus  standi  of  before  Railway  Commission,  433 
expenses  of,  defraying  of  out  of  rate,  434 

Cjvenant,  lessee  not  freed  from,  by  notice  to  treat,  246 
by  lessor  not  to  jiermit  "  assigns  "  to  build,  246 
annexed  to  public-house,  compensation  for  extinction  of,  246 

Crane,  company  not  liable  for  injuries  to  consignee  of  goods  who  was 
allowed  gratuitous  use  of,  555 

Creditors,  remedy  of,  against  shareholders,  80 

Criminal  Law  applicable  to  fraudulent  directors,  68 
liability  for  throwing  stones  at  train,  &c.,  517 
for  trespass,  519 

Crops,  value  of,  to  be  paid  for  where  land  temporarily  occupied,  202 

Crossing  of  roads  by  bridges,  356 

on  level,  361  ;  accidents  at,  363.     And  see  Level  Grossings, 

Culverts,  required  to  be  made,  368 
Curves,  when  they  may  be  altered,  355 

Cuttings,  general  powers  to  make,  352 

tunnel  may  be  made  instead  of,  if  authorised  by  Board  of  Trade,  356 

Damage  to  roads,  204,  360 

prospective,  compensation  for,  236,  241 

satisfaction  for  all,  recoverable,  237 

unnecessary,  not  to  be  done,  3.")3.     See  Oompeusaiion. 
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Damaoes,  for  not  delivering  goods,  550 
injuriea  to  passengers,  607 

under  Lord  Campbell's  Act,  609 
non-observance  of  time-tables,  617 
award  of,  by  Railway  Commission,  436 

Dangerous  goods,  company  not  bound  to  carry,  584.    And  see  Explomcs, 

Datum  line  referred  to  in  parliamentary  plan,  354 
deviations  from,  354 

Debenture  stock,  under  Companies  Clauses  Act,  1863...  139 
statutory  power  to  invest  in,  138 
certificate  for  declaration  to  \)e  endorsed  on,  136 

Debentures  and  bonds,  121 

do  not  charge  surplus  lands,  128 
rights  of  holders  of,  124 

Declaration  by  members  of  committee  on  bill,  12 
to  be  subscribed  by  arbitrators  and  umpires,  259 

Deed-poll,  execution  of,  by  company,  308 
vesting  of  lands  thereupon,  308 

Deferred  half-shares,  dividends  on,  74 

stock,  division  of  capital  into  preferred  and,  140 

Del  AT  in  delivering  goods,  liability  for,  651 

application  of  Carriei*s  Act  to,  574 

of  Traffic  Act,  1854... 568 
of  passenger  train,  liability  for,  617 

whether  passenger  may  charge  special  train,  618 

Delegation  of  powers  of  comjiany,  when  illegal,  54 

"  Deliheatid,"  meaning  of  ttrm,  347 

Delivery,  at  place  other  than  place  of  address,  648 
constructive,  at  siding,  548 
proper  time  of,  649 
damages  for  non-deliveiy,  550 

Deposit  of  documents  under  standing  orders,  3,  5 
of  5  per  cent,  of  estimate,  8 
custody,  investment,  and  repayment  of,  8 
of  copies  of  special  acts,  2S 
of  purcha.se-mo!iey,  before  eiiliy  on  land,  184 

returned  to  compiiiiy,  on  fulfilment  of  bond,  187 

costs  not  allowed  out  of  it,  187 

whether  real  or  personal  estate,  318 
where  parties  refuse  to  convey,  308 
if  no  title  be  made,  308 
of  materials  for  railway,  20(> 
recovery  of,  by  allottees,  709 

Depot,  disturbance  of  market  rights  by,  354 

Descent  of  road  specified,  357 

Deterioration  of  goods,  where  carrier  liable  for,  585 
animals,  by  delay,  595 
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"  Deviation,"  meaning  of,  347 

Deviations,  338 
lateral,  345 

in  making  tunnels,  when  allowed^  348 
injunction  to  restrain,  62 
when  lands  beyond  limits  of,  may  be  taken,  349,  373 

Directors,  appointment  of,  by  shareholders,  31 
mode  of  voting  for,  31 
increase  or  reduction  of  number  of,  31 
when  to  retire,  32 

must  hold  prescribed  number  of  shares,  31 
liability  on  scire  facias  up  to  prescribed  number,  31,  note  («),  90 
chairman  and  deputy  chairman  of,  to  be  appointed,  34 
meetings  of,  33 
committees  of,  34 
vacancies  in  direction,  33 
when  interested  not  to  vote,  31 
disqualifications  of,  32 

by  interest  in  contract,  &c.,  32 

by  bankruptcy,  32 
validity  of  acts  of  those  disqualified,  33 
remuneration  of,  34 
powers  to  enter  into  contracts,  34 
not  personally  liable  upon  contracts,  36 
personally  liable  to  refund  dividend  improperly  paid,  71 
penalty  of  200Z.  a  day  on,  under  R.  and  C.  Traffic  Act,  1864... 475 
examination  of,  on  interrogatories,  46 
when  common  seal  necessary,  36 
control  of  shareholders  over,  45 

as  to  matters  of  internal  regulation,  45 
informal  cheques,  company  not  bound  by,  39 
criminal  law  applicable  to  fraudulent,  68 
may  apply  for  extension  bill,  58 
may  not  defray  expenses  out  of  corporate  funds,  68 

Disability,  parties  under,  may  sell  and  convey  lands,  160 
in  consideration  of  rent- charge,  161 
investment  of  purchase-money,  297 

Disease,  person  affected  with  infectious,  company  may  refuse  to  carry,  511 

Disentailing  deed,  costs  of,  320 

whether  execution  of,  necessary,  320 

Dissolution  of  railway  companies,  692 

Abandonment  of  Railways  Acts,  694.    And  see  AbandonmerU, 

Distress,  exemption  of  rolling  stock  from,  131 

District  Board,  copies  of  plans,  &c.  to  be  deposited  with  clerk  of,  5 

Distringas  on  shares,  92 

Disturnpiked  Road,  crossing  of,  &c.,  358 

application  of  Railways  Clauses  Act  to,  358 

Dividends  upon  calls  prohibited  by  standing  orders,  14 
must  be  declared  out  of  profits  alone,  70 
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Dividends — continued. 

to  be  declared  at  general  meeting,  70 

refunding  of,  by  directors,  if  improperly  declared,  71 

issue  of  shares  in  lieu  of,  illegal,  71 

not  to  be  declared  without  auditors'  certificate,  71 

when  declared,  action  lies  for,  72 

not  payable  to  shareholders,  who  have  not  paid  calls,  71 

injunction  to  restrain,  71 

cannot  be  paid  out  of  capital,  70 

may  be  charged  with  judgment  debt,  72 

lien  of  shares  gives  right  to  receive,  72 

Apportionment  Act,  1870,  applies  to,  72 

bargains  in,  not  recognised  by  Stock  Exchange,  119 

"differences"  on  sale  may  be  recovered,  119,  note  (f) 

stamp  on  power  of  attorney  for  receipt  of,  75 

on  preference  stock,  73 

usually  contingent  on  profits,  75 
garnishee  order  on  guaranteed,  75 

Dock  company  not  within  Companies  Act,  1862... 2 
but  within  Railway  Companies  Act,  1867... 637 

Docks,  railway  company  not  to  acquire,  unless  committee  report  favour- 
ably, 13 

Documents,  required  to  be  deposited  before  application  for  bill,  5 

Doos,  not  allowed  to  accompany  passengers,  511 
within  Railway  and  Traffic  Act,  1854.. .567 
companies  not  bound  to  ciirry,  570 
special  contract  as  to,  567 

Dower,  women  entitled  to,  may  convey  lands,  161 

Drains,  general  powers  to  make,  352 

obligation  to  make,  for  accommodation  of  adjoining  owners,  368 
jurisdiction  of  justices  as  to,  369 
of  High  Court,  370 
special  provisions  as  to  drainage  in  Ireland,  352,  note  (a) 

Drift  Tolls,  company  not  liable  for,  381 

Drover,  liability  for  injury  to,  558 

where  through  ticket,  623 

Drunken  railway  servants,  punishment  of,  516 
passengers,  bye-laws  as  to,  510 

Duties  payable  on  passengers  on  railways,  504.    See  Passenger  Duty, 

Dynamite,  carriage  of,  584.    See  Explosives, 


Easements,  compensation  for  injuriously  affecting,  208 
not  comprehended  under  "  land,'*  207 

Ejectment  not  maintainable  by  mortgagee  of  tolls,  124 

does  not  lie  after  entry  by  consent,  though  award  disputed,  271 
by  claimant  of  interest  omitted  to  be  purchased  by  company,  328 
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Embankmbkts,  general  powers  to  make,  352 
substitution  of  viaduct  for,  356 

certificate  of  Board  of  Trade  for,  356 

Employers  Liability  Act,  1880... 633 

"  Empties,"  condition  as  to  loss  of,  held  unreasonable,  571 
no  right  to  distrain  in  respect  of,  454 

Enfranchisement  of  copyholds,  322 

Engineering  works,  general  powers  as  to,  352 
limitation  of  powers  as  to,  354 
power  of  Board  of  Trade  as  to,  416 

Engines,  power  to  erect  in  making  railway,  352 
power  to  use,  in  working  railway,  447 
obligation  to  provide,  under  special  act,  446 
no  liability  for  sparks  from,  unless  negligence,  657 

horse  frightened  by,  extent  of  liability  for,  630 
what  may  be  brought  \ipon  the  railway,  444 

reference  to  Railway  Commissioners  as  to  Fairlie  engine,  445,  note  (») 
must  be  certified  by  company,  444 
must  consume  their  own  smoke,  444 

proceedings  in  case  of  non -consumption,  444 
penalty  for  using  improper,  445 
obstructing,  is  a  misdemeanor,  516 

obstruction  need  not  be  physical,  517 
may  not  be  taken  in  execution,  131 

Enlaroembmt  of  time  for  award,  263 

Entry  on  lands,  when  permitted  by  consent,  183 
without  consent,  184 

for  purpose  of  surveying,  and  setting  out  line,  lawful,  183 
for  temporary  purposes,  when  permitted,  200 
in  cases  of  accidents,  203 

"  Equality  clause,"  text  of,  466 
action  for  violation  of,  466 
injunction  to  restrain  violation  of,  470 
cases  as  to  "  packed  parcels,"  467 

Errors  in  plans,  &c.,  rectification  of,  338 

Estimate  of  expense  of  intended  works  to  be  prepared,  7 
and  deposited  before  3l8t  December,  6,  7,  note  (p) 

Examination  of  person  injured,  by  doctor,  judge  may  order,  698 

Examiner  of  petitions  for  private  bills,  memorial  to,  complaining  of  non- 
compliance with  standing  orders,  9 
proceedings  before,  9 
his  certificate  as  to  compliance  with  standing  orders,  10 

Excursion  train,  hired  by  society,  passenger  injured,  696 
liability  of  company  for  luggage  of  passenger,  588 

Execution,  rolling  stock  cannot  be  taken  in,  131,  137 
may  be  issued  against  a  shareholder,  81 
creditor,  rights  of,  against  a  receiver,  126 
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Executors  liable  for  calls,  101 

not  bound  to  realize  railway  stock,  138 
may  convey  lands,  161 
action  by,  under  Lord  Campbell's  Act,  608 
for  damage  to  estate,  612 
double  action  by,  612 

Explosives,  carriage  of,  584 

company  not  bound  to  cany,  under  Railways  Clauses  Act,  584 

exception  does  not  apply  to  ammunition,  585 
regulation  of,  under  Explosives  Act,  1875... 585 
companies  bound  to  make  bye-laws,  585 
sanction  of  bye-laws  by  Board  of  Trade,  585 
notice  to  Secretary  of  State  of  accidents  from,  585 

Extraordinary  meetings  of  shareholders,  28 
large  powers  of,  29 
purposes,  lands  taken  for,  162 

powers  to  parties  under  disability  to  sell  extend  to,  162 
nuisance  may  be  created  on  lands  taken  for,  162 
land  cannot  be  taken  compulsorily,  162 
land  need  not  be  sold  as  "  superfluous,"  333 

ExTRA-FARooHiAL  place,  plans  to  be  deposited  with  clerk  of  adjoining 
parish,  5 

Facilities  for  receipt  and  delivery  of  traffic,  company  mast  afford,  482 
complaints  to  Common  Pleas  of  omissions,  471 
to  Railway  Commissioners,  475 

Factors  Act,  railway  shares  are  not  goods  within,  89 

Fairlie  engine,  use  of,  445,  note  (n) 

False  imprisonment,  liability  of  company  for,  639 

by  act  of  servant  in  course  of  employment,  640 

Fares  payable  by  soldiers,  500 
by  parliamentary  trains,  502 
nonpayment  of,  by  passengers,  513,  519 

apprehension  of  passengers  for  eluding  payment,  519 
obligation  to  publish,  452 
table  of  maximum,  460 
bye-laws  as  to  payment  of,  509 
agreement  to  charge  equal,  530 
to  exclude  competition,  not  illegal,  530 

form  of  agreement,  excluding,  530 

agreement  as  to  continental  traffic,  531 

case  before  Railway  Commissioners  as  to,  531 

Fellow-servant,  company  liable  to  one  servant  for  negligence  of,  631 
provisions  of  Employers  Liability  Act,  633 

Felont  to  obstruct  train,  517 
by  carriers'  servants,  580 

what  is  evidence  of  under  CarrieiB  Act,  581 

Fences,  general  power  to  make,  352 

obH^tion  to  make,  for  accommodation  of  adjoining  owners,  368 
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Fences—  continued. 

liabilities  of  the  company  as  to,  368 

at  side  of  highways  on  level,  362 

on  lands  taken  for  temporary  purposes,  202 

Ferry,  railway  company  not  to  acquire,  unless  committee  report  favour- 
ably, 13 
no  compensation  for  obstruction  to  ancient,  224 

Fire,  setting,  to  railway  station,  &c.,  518 

caused  by  sparks  from  locomotive,  liability  of  company  for,  657 
when  company  liable  for  damage  to  goods  by  accidental,  647 

Fish,  special  conditions  as  to  carriage  of,  569 

rates  for,  case  before  Kailway  Commissioners  as  to,  479 

Foreign  merchandize,  restriction  on  preference  of,  489 

Forfeiture.    See  Penalty, 

of  shares  for  nonpayment  of  calls,  112 
continuing  liability  for  calls,  113 
cancellation  of  forfeited  shares,  113 
where  calls  payable  by  instalments,  97 

Forged  scrip,  broker  not  responsible  for,  116 

transfer,  company  must  replace  stock  transferred  by,  107 

Forging  railway  pass,  an  offence  at  common  law,  547 

Forms,  table  of.    See  Vol,  11. 

Fraud,  punishment  of  directors  guilty  of,  criminally,  69 
whether  defence  to  action  for  calls,  99 

Frauds,  Statute  of,  contracts  for  sale  of  scrip  not  within,  86 

Funeral  expenses,  not  recoverable  under  Campbell's  Act,  611 
nor  by  action  for  damage  to  estate,  612 

Future  damages,  compensation  for,  236 

Gambling  in  shares  and  scrip,  114 

Gardens  in  certain  cases  may  not  be  entered  upon,  200 

Garnishee  order  on  guaranteed  dividend,  75 
on  right  to  compensation,  not  obtainable,  117 

Gas  pipes,  alteration  and  relaying  of,  in  constructing  railway,  371 
compensation  for  injuries  done  to,  207 

penalty  for  interruption  to  supply  of,  by  railway  company,  371.    An^ 
see  Water  Pipes, 

Gates,  at  level  crossings,  under  control  of  Board  of  Trade,  362,  417 
public  may  not  open,  363 
gatekeepers  to  be  employed,  362 

and  keep  closed  across  road,  362 

action  for  negligence  against  company,  364 
penalty  for  omission  to  fasten,  362 

accommodation  gates,  370 
for  accommodation,  to  be  made,  368 

justices  may  decide  as  to,  in  case  of  difference,  369.    And  see  Level 
Crossing, 
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Gauge  of  railways,  reguktious  aa  to,  411 
power  of  Board  of  Trade  over  illegal,  411 

Qeoqraphical  distance,  fixing  of  charges  by,  450 

Gkx)D8,  carriaj^e  of,  447 
charges  for,  447 

must  be  reasonable,  447 

must  be  ei^ual,  466 

terminal  charges,  560 

company  must  furnish  particulars  of,  560 
when  to  be  delivered,  549 
damages  for  non-delivery,  550 

special  contract  under  Railway  and  Canal  Traffic  Act,  1854... 564 
Carriers  Act,  573 

Goodwill,  loss  of,  compensation  for,  231 

Government  purchase  of  railways,  493 

Gradients,  when  they  may  be  altered,  355 

Gratuities  to  railway  servants  by  directors,  legality  of,  35 

Gravel  may  be  taken  in  certain  case^!l,  200 
to  be  paid  for,  200 

Grouping  bills  in  committee,  system  of,  12 

Group  Rates,  authorisation  of,  488 

Guard,  conmiunication  between  and  passenger^  447 

Guardians  of  infant  shareholders  may  convey  lands,  161 

Gunpowder,  carrying  by  railway,  584 
with  troops,  501 
And  see  Explosives^  Carriage  of. 


Harbours,  bills  as  to,  deposit  of,  at  Board  of  Trade,  5 

railway  company  not  to  acquire  unless  committee  report  favourably,  13 
locus  standi  of  Board  before  Railway  Commission,  433 

HiQH  Court,  trial  of  compensation  cases  in,  275 

Highway,  use  of  railway  as,  440 

right  of  public  to  use  as,  clear  in  theory,  441 
cannot  be  enforced  in  practice,  442 
why  not,  443 
crossing  of,  358.     See  Bridge  ;  Level  Crossing ;  Road, 

Hoarding,  obstruction  by,  no  compensation  for,  231 

Horse,  limitation  of  liability  for  damage  to,  564 
injury  to,  before  booking,  567 

from  defective  horse-box,  558 

from  "  proper  vice,"  557 
recovery  of  livery  charges  for,  548 
conditions  as  to  carriage  of,  564 
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Horse — continued, 

maxiinuni  chargeH  for,  list  of,  460 

frightening  of,  by  blowing  off  steam  at  level  crossing,  363 
at  station,  630 

Hotel  expenses  recovered  in  action  for  unpunctiiality,  619 

House,  part  of,  cannot  be  taken,  167.    See  Part  of  House, 
securing  safety  of,  by  injunction,  353 
underpinning  of,  under  special  act,  353 

Houses,  general  powers  to  erect,  352 

Idiot,  committee  of,  may  convey  lands,  161.    See  Lunatic. 

Inadvertence,  lands  omitted  to  be  purchased  by,  327 
mesne  profits,  327 

Inclosure  Commissioners,  apportionment  by,  of  compensation  for  common, 
323,  note  (g) 

Incorporation  of  general  acts  with  special  act,  26 
of  company  by  special  act,  1,  26 

Incumbrances  affecting  title  to  lands,  provisions  for  removal  of,  323 
discharge  of,  with  compensation  money,  298 

Indictment,  company  liable  to,  if  works  exceed  powers,  354 

Infant  shareholder  to  vote  by  guardian,  30 
liability  of,  as  shareholder,  100 
conveyance  of  lands  of,  160 
costs  of,  on  payment  to,  of  money  out  of  Court,  317 

Information  by  Attorney-General  on  certificate  of  Board  of  Trade,  420 

for  non-payment  of  passenger  duty,  504 

Injunction  for  regulation  of  traffic  under  Ti-affic  Act,  1854... 434 
And  see  Railway  Commissioners, 
to  prevent  companies  from  doing  illegal  acts,  63 

from  delegating  their  powers,  54 

from  dealing  in  coal,  52 

from  spending  fimd,  on  application  to  P&rliamenty 

68 
from  letting  rolling  stock,  64 
from  subscribing  to  institutions,  52 
from  opening  new  railway,  415 
from  doing  unnecessary  damage,  353 
application  must  be  made  promptly,  66 
to  restrain  arbitration,  cannot  be  granted,  257 

except  for  corruption,  &c.,  257 
public  body  applying  for,  best  judge  of  own  injury,  68 

"  Injuriously  affected,"  meaning  of  term,  211 

Injury  to  lands,  207 

to  carriages,  bye-law  as  to,  510 
to  bridges  and  viaducts,  518 
to  goods,  546 

to  passengers  by  throwing  stones,  &c,  517 
by  negligence  of  company,  594 
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Inqqisition,  proceedings  at,  276 

need  not  show  certificate  of  justices  that  capital  subscribed,  281 

nor  certificate  of  justices  rectifying  errors  in  plans,  &c,  282 

nor  by  whom  costs  are  to  be  paid,  282 
notice  to  treat  necessary  before  issuing,  174 

but  such  notice  may  be  waived,  178 
certiorari  to  remove,  282,  286 
verdict  and  judgment,  effect  of,  287 
to  be  kept  among  records  of  quarter  sessions,  288 
may  be  inspected  by  all  persons,  288 

Inspection  of  accounts  and  books  by  shareholders,  76 
by  officers  of  Inland  Revenue,  505 
of  passenger  railway  by  Board  of  Trade,  414 
of  affairs  and  undertaking  by  Board  of  Trade,  79 

on  application  of  company,  79 
of  railway  bill  under  Sttuiding  Orders,  6 
of  special  act,  28 
of  parliamentary  plans,  5 
of  altered  plans,  339 

of  register  of  shareholders  by  execution  creditor,  81 
of  inquisition,  288 
of  report  of  mediciil  man,  &c.,  697 

Instalments,  calls  may  be  made  payable  by,  97 
no  action  for  calls  till  last  instalment  due,  97 

Insurance  of  small  parcels  above  value  of  10/.,  573.    See  Carrien  Act, 
horses,  cattle,  sheep  and  pigs  above  certain  value,  564 
money,  may  not  be  deducted  from  compensation  for  accident,  608 
liability  of  carriers  as  insurers,  547 
as  carriers  of  animals,  555 

Interest,  director  having  any,  in  contract,  disqualified,  31,  32 
justice  having  any,  disqualified,  253 
sheriff  having  any,  disqualified,  274 
Bailway  Commissioner  having  any,  disqualified,  432 
member  of  Parliament  having  any,  disqualified,  12 
on  calls  in  arrear,  97 

need  not  be  claimed  in  statement  of  claim,  97 
on  capital,  modified  allowance  of,  by  Standing  Orders,  14 

Interrogatories,  examination  of  director  on,  45 

Intersected  Lands,  owners  of,  may  insist  on  sale,  173 
right  of  way  across  railway  until  bridge  made,  370 
but  not  if  compensation  paid,  370 

Investment  in  railway  shares,  law  as  to,  85 
by  trustees,  137 

of  purchase-monies,  and  compensation,  297 
costs  attending  the  same,  310 

Ireland,  special  provisions  as  to  compensation  in,  271 

Irish  company,  service  of  writ  upon,  97,  note  (u) 

Joint  Proprietors  of  shares,  name  standing  first  in  register  to  vote,  30 
Joint-Purse  Agreements,  legality  of,  57 
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Joint-Stock  Companies  Act,  how  far  applicable  to  railway  companies,  1 
application  of,  to  winding-up  under  Railway  Abandonment  Act,  694 

Judgment  on  inquisition  before  sheriff  to  be  deemed  a  record,  288 
debt  recoverable  by  distringas  on  shares,  72 
against  company,  when  and  how  enforced  against  shareholders,  81 

Junction  with  railway,  when  allowed,  350 
working  of  signals  at,  351 
authority  of  Board  of  Trade  in  case  of,  416 
requirement  of  station  at,  415 

JuRT  may  assess  compensation  in  certain  cases,  181,  272 
notice  of,  181 

warrant  issued  by  company,  181,  273 
trial  in  High  Court,  275 

notice  of  time  and  place  of  meeting  by  sheriff  to  company,  273 
notice  by  company  to  claimant,  273 
option  to  require,  181 
qualification  of,  273 

may  have  a  view  at  request  of  either  party,  274 
need  attend  only  once  in  year,  273 
liable  to  penalties  for  default,  274 
special,  may  be  required  by  either  party,  274 
may  not  inquire  whether  preliminary  notices  have  been  given,  277 

nor  determine  questions  of  title,  276 
may  award  nil,  277 

must  assess  purchase-money  separately,  276 
enrolment  of  verdict,  276 

Justices,  two,  may  assess  compensation,  in  what  cases,  251 
disqualification  on  ground  of  interest,  253 
mode  of  proceeding  before,  under  Lands  Clauses  Act,  253 
cannot  inquire  into  right  to  compensation,  253 
claims  need  not  be  niatle  within  six  months  before,  254 
certificate  of  one,  that  portion  of  capital  is  subscribed,  before  borrowing 
powers  exercised,  121 
of  two,  that  capital  is  subscribed  before  compulsory  powers 
of  taking  land  exercised,  166 
two,  may  correct  and  certify  mistakes  in  plans,  &c.,  339 
may  inquire  if  lands  ought  to  be  used  for  temporary  purposes,  201 

as  to  damage  to  roads,  204 
may  allow  highway  to  be  crossed  on  level,  361 
may  determine  as  to  accommodation  works,  369 
two,  may  appoint  a  receiver  on  ni)plication  of  mortgagees,  123 
may  decide  what  gates  and  fences  are  necessary,  369 
may  decide  rent  to  be  paid  for  lands  occupied  by  company,  202 
may  decide  on  compensation  to  tenants  fi-om  year  to  year,  244 
may  assess  compensation  under  50/.  for  lands  omitted  to  be  pur- 
chased by  mistake,  252 
may  order  trees  near  railway  to  be  removed  and  award  compensa- 
tion to  owner,  254 
may  ai)portion  rent,  where  part  of  leasehold  is  taken,  244 

copyhold  land,  252 
rent-charges,  252 
one,  may  receive  declaration  of  arbitrators  and  umpires,  259 

what  is  sufficient  cpialification  to  receive  declaration,  259,  note  (6) 
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Labouring  Classes,  statement  as  to  houses  of,  to  be  deposited  with  bill,  6 
notice  previous  to  taking  houses,  178 
substitution  of  consent  of  local  authority  for,  178,  note 
cheap  trains  to  be  run  for,  602 
under  special  acts,  502 
limited  liability  in  case  of  accident,  502 
expediency  of  special  legislation  questioned,  503 
Landowner,  lien  of,  unpaid,  193.    And  see  Unpaid  Vendor, 

Lands,  general  powers  to  take,  141 

taken  by  agreement,  before  act  obtained,  141 
after,  160 
under  compulsory  powers,  165 
notice  to  treat  for,  by  company,  174 
notice  for  additional  lands,  177 

the  subject  of  compensation  when  taken  or  injuriously  affected,  206 
what  is  an  injurious  affection  of,  209 
for  extraoi-dinary  i)urposes,  162 
intersected,  173 
common  or  waste,  322 
corporate,  sale  of,  to  company,  162 
with  consent  of  Treasury,  162 
interest  in,  omitted  to  be  purchased  by  mistake,  327 
superfluous,  sale  of,  331 
temporary  use  of,  200 
entry  on,  without  consent,  182 

for  purpose  of  surveying,  taking  level,  &c., 
183 

Lands  Clauses  Consolidation  Act,  1845... 25 
Amendment  Act,  1860... 25 
1869... 25 

Land-tax  must  be  made  good  by  company  while  railway  making,  642 
when  purchase-money  may  be  invested  in  redemption  of,  298 

Latent  defect,  company  not  liable  to  passenger  for  accident  by,  606 

'Lateral  deviations,  345 

Lease,  lands  subject  to,  compensation  for,  244 
in  respect  of  covenants,  246 

to  sell  lan«llord's  beer,  246 
may  be  required  to  be  produced,  244 
apportionment  of  rent  imder,  by  justices,  244 
where  determined  by  tenant,  and  new  premises  removed  to,  246 

Lessee  not  freed  from  covenant  by,  notice  to  treat,  246 
lease  of  railway,  531 
of  canal,  533 

Letters  conveyed  by  railway,  525.    See  Mails. 
Level  Crossings,  standing  onlers  relating  to,  13 

over  carriage  road,  regulated  by  Board  of  Trade,  417 
clause  in  special  act  necessary  for,  361 
gates  must  be  closed  across  road,  362 
public  may  not  open  f^ates,  363 

restriction  of  speed  to  four  miles  an  hour  near  station,  363 
shunting  forbidden,  363 
H.— VOL.  I,  3  B 
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Level  Crossings— conh'jit^e^f. 

lodge  required,  363 

substitution  of  bridge  for,  363,  417 
over  other  than  carriage  road,  consent  of  justices  to,  362 
accidents  at  level  crossings,  cases  as  to,  363 
contributory  negligence,  366 
connection  of  negligence  with  injury,  366 
rights  of  trespasser,  367 

Levels,  entry  on  lands  for  the  purpose  of  taking,  lawful,  183 
penalty  for  obstructing  persons  so  doing,  183,  note  (t?) 

Libel,  company  responsible  for,  if  published  in  course  of  business,  640 
may  sue  for,  640,  note  (d) 

Lien  for  tolls,  how  far  company  have,  555 

where  general,  does  not  affect  right  to  stop  in  transitu,  555 

does  not  give  right  to  sell,  555 

creation  of  right  to  sell  by  agreement,  555 

on  luggage  for  impaid  fare,  593 

of  uni>aid  vendor,  193 

rights  of  public  disregarded,  194 
on  shares  carries  dividends,  72 

Light  railways,  authority  of  Board  of  trade  to  authorize,  426 

Line  of  railway,  entry  on  lands  for  setting  out,  lawful,  183 
deviation  from,  338,  345 
penalty  for  trespass  on,  519 
train  running  off,  evidence  of  negligence,  600 

List  of  shareholders  to  be  kept,  93 

Litigation  as  to  lands,  company  to  pay  costs  of,  311,  316 

between  adverse  claimants,  company  not  to  bear  costs  of,  311,  316 

Lloyd's  Bonds,  how  far  legal,  131,  132 

legislation  of  1866 — 1867,  bearing  upon,  136 

Loading  of  carriages,  regulations  as  to,  445 

Loan  Capital,  half-yearly  accounts,  136.    And  see  Debentures, 

Loan-note,  issue  of,  when  illegal,  132 

Local  Authorities,  locus  standi  of,  before  Railway  Commission,  433 
defraying  expenses  of,  434 
traffic,  protection  of,  \inder  special  act,  528 

reference  to  Railway  Commissioners,  528 

Locomotive  Power,  obligation  to  provide,  446 
enforcement  of,  by  Railway  Commission,  435 

Locus  Standi  to  oppose  bills,  12 

of  chambers  of  commerce,  &c.,  before  Railway  Commission,  433 

Lodge,  at  point  of  level  crossing,  417 

Lord  of  the  manor,  rights  of,  compensation  to,  322 

Lords,  House  op,  progress  of  bill  through,  17 
railway  bill  may  originate  in,  3 
does  not  require  petition  for  leave  to  bring  in  railway  bill,  3, 17 
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LiTGOAGE  of  passengers,  obligation  to  convey,  586 
company  insurers  of,  587 
no  charge  for  carriage  of,  586 
ordinary  clause  of  special  act  as  to,  586 
weight  allowed  generally,  586 
what  is  personal,  588 
of  passenger  by  excursion  train,  588 
of  troops,  501 

is  within  Railway  and  Canal  Traffic  Act,  568 
requirement  of  address  on,  unreasonable,  571 
when  carried  by  sea,  627 
is  within  Carriers  Act,  587 

bye-law  exempting  company  from  res]>on8ibility  for,  void,  513,  note  (n) 
custody  of,  on  platform,  589 
Mrs.  Bunch's  case,  589 
left  at  cloak-room,  591 

how  far  ticket  binding,  591 
servant  may  sue  for  loss  of,  tliough  master  pays  fare,  587 
master  may  not  sue,  where  sen^ant  takes  luggage,  587 

Lunatic,  shareholder  may  vote  by  committee,  30 
injunction  on  application  of  committee,  177 
lands  belonging  to,  conveyance  of,  161 
sanction  of  Court,  when  necessary,  177 
purchase  of  Government  annuity  for  lunatic  annuitant,  161 
purchase-money  may  be  paid  to  credit  of  lunacy,  177,  note  (u) 
railway  stock  is  " stock "  within  Lunacy  Regulation  Act,  1853...  103, 
note  (g) 


Machinery,  general  powers  to  erect,  352 
liability  to  servants  for  dangerouf»,  633 

Mails,  obligation  of  company  to  convey,  496 
list  of  acts  as  to,  496 
application  of  acts  to  sea  traffic,  496 
liability  of  company  for  injury  to  post  office  servant,  498 
remuneration  to  com^mny,  498 
jurisdiction  of  Railway  Commissioners,  499 

Mail  Train,  not  under  control  of  company,  within  agreement  to  stop,  40 
Maintenance  of  way,  usual  provision  as  to,  352 

Malicious  injiiry  to  railway,  516 
to  carriages,  r)17 
prosecution,  how  far  company  liable  for,  640 

Manager  of  railway,  when  Chancery  may  appoint,  537 

Managing  committee  musfr  act  with  good  faith,  89 

Mandamus  to  comi)el  completion  of  railway  does  not  lie,  371 
to  elect  directors,  33 

Manor,  lord  of,  compensation  to,  322 
Mansion-house,  hind  near,  protected,  203 

3  B  2 
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^rANUPACTORY,  "  part  of "  not  to  be  taken,  168 
meaning  of  term,  168 
tot-shop  is  not,  171 
special  act  leaving  question  to  jury,  172 

Map,  to  be  deposited  with  clerk  of  peace,  5 
Marines,  to  be  conveyed  on  railways,  600 

Market,  loss  of,  550 

condition  exempting  from  liability  for,  reasonable,  568 

Market  Eights,  disturbance  of  by  depot,  354 

Married  Woman  may  convey  lands,  161 
shares  or  stock  of,  110 

Master,  taxation  of  costs  by,  295 
review  of  taxation,  295 

Materials,  when  they  may  be  taken  from,  or  deposited  on,  lands,  201 
objections  may  be  made  by  owner  or  occupier,  201 
lands  taken  for,  must  be  worked  as  owner  may  direct,  202 
owners  may  require  company  to  purchase  land,  202 

Mayor's  Court,  London,  trial  of  compensation  cases  in,  275 

Medical  Man,  Court  may  direct  examination  by,  598 
inspection  of  report  of,  597 
authority  of  station-master  as  to  charges  of,  639 

Meetings  under  Loi-d  WhamcUffe's  Order,  17 
of  shareholders,  28 
for  election  of  directors,  31 
mode  of  voting,  30 
ordinary  meetings  of  shareholders,  28 
extraordinary,  28,  29 

shareholders  may  require  extraordinary,  29 
what  extraordinary  meeting  may  do,  29 
notices  of,  29 
votes  by  proxy  at,  30 

stamp  on,  30 
proxy  paper  confined  to  one  meeting,  30,  note  (z) 
who  may  vote,  29,  30 
of  directors,  33 
any  two  directors  may  call,  33 

Memorial  complaining  of  non-compliance  with  standing  orders,  9 

of  transfer  of  sliares,  108 
Merchandise  traffic,  meaning  of  term,  448 

rates  for  jurisdiction  of  Railway  Commissicm  as  to,  448 

Merchant  Shipping  Act,  limitation  of  liability  under,  625 
extends  to  railway  companies,  626 
whether  owning  ship  or  not,  627 

Mesne  profits,  where  land  umitted  to  be  purchased,  327 

Metropolitan  Board  of  Works,  deposit  of  plans  with,  6 

Mileage  principle,  not  applicable  to  rating  of  railways,  654 

Mile-stones  must  be  put  up,  45 

otherwise  no  tolls  may  be  taken,  451 
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Military  to  be  conveyed  on  railway,  600 
Mills,  injury  to,  and  compensation  for,  231 
damage  to  working  of,  353 

Minerals,  covenant  to  ship  at  dock,  construction  of,  44 
payment  of  royalties  in  respect  of,  44 

Mines  and  minerals,  company  not  entitled  to,  unless  expressly  purchased, 

239 
clay,  &c.,  included  in  term,  239 
compensation  to  be  paid  to  ownei-s  and  lessees  of,  230 

such  compensation  to  be  settled  by  arbitration,  239 
cases  as  to  compensation  to  owners  and  lessees,  239 

future  damage,  241 

distinction  between  right  to  compensation  and  right  of  action,  242 
compensation  to  lessee  makes  company  owners,  240 
may  not  be  worked  if  company  pay  compensation,  239 
improper  working  of,  liability  for,  to  railway,  239 
owners  of,  may  make  air-ways,  &c.,  in  certain  cases,  239 
compensation  for,  not  within  bond  under  s.  85  of  L.  0.  Act,  185 
may  be  entered  by  company,  to  ascertain  distance,  239 
in  certain  cases  to  be  worked  as  company  may  direct,  240 
rights  of  owners,  &c.,  regulated  solely  by  statute,  240 

Minor  shareholder,  100 

guardian  of,  may  vote,  30 

sale  and  conveyance  of  lands  belonging  to,  161 

Minute  book  to  be  kept  by  directors,  38 

signed  by  chairman,  38 
made  evidence,  38 
Misapproprlation  of  company's  monies  by  directors  restrained,  51,  52 

fraudulent,  punishment  for,  68 
Misconduct,  wilful,  exception  for,  572 
comprehends  a  misdelivery,  572 

Misdeuvery,  liability  for,  554 

Mistakes  in  plans,  books  of  reference,  &c.,  may  be  rectified,  338 
as  to  deviations,  346 
in  not  purchasing  interest  in  lands,  327 

Money  deposited,  whether  re«d  or  personal  estate,  318 
Mortgage,  restrictions  as  to,  in  railway  bills,  13 
power  to  borrow  money  on,  121 

consent  of  general  meeting,  121 

certificate  of  justice,  evidence  of  consent,  121 
provisions  as  to  consent  of  meeting,  121 

directory,  121 
must  be  registered,  122 
notice  to  pay  off,  123 
how  to  be  paid  off,  123 
stamp  on  transfer,  123 
purchase  of  lands  in,  323 
when  purchase-money  may  be  invested  in  payment  of,  298 

Mortoaobes  of  shares  should  give  notice  to  company.  111 
of  "  undertaking,*'  remedies  of,  127 
rights  of,  paramount  to  those  of  judgment  creditors,  125 


736  INDEX. 

Mortmain,  i-ailway  debentiu-es  not  within,  121,  uote  {d) 

Municipal  corporations,  sale  of  lands  by,  162 

proceedings  by,  before  Railway  and  Canal  Commission,  433 
defraying  of  expenses  of,  out  of  borough  fund,  434 

Naval  coast  volunteers,  conveyance  of,  by  railway,  500 

Navigable,  rivei-s  which  are,  may  not  be  diverted,  352 
rivers  which  are  not,  may  be  diverted,  352  . 

consent  of  Government  authorities  required,  previous  to  construction 
of  works  on,  162 

Navigation,  copies  of  bills  as  to,  deposit  of,  at  Board  of  Trade,  5 
powers  of  Board  of  Trade  for  protection  of,  413 

Negligence,  onus  on  plaintiff  to  prove,  596 

save  whei-e  res  ipsa  loquitur y  59 
contributory,  what  is,  596 
of  servant,  596 
of  child,  597 
at  level  crossing,  363 

in  carriage  of  goods,  564.     See  Special  Chntract. 
in  carriage  of  passengers,  594 
management  of  station,  598 
overshooting  phitform,  601 
door  of  carriage  flying  open,  606 
liability  where  fare  not  paid,  596 
construction  of  works,  400 
by  defective  fences,  368 

machinery,  633 
liability  for,  under  Lord  Campbell's  Act,  608.    See  ExeaUor, 

Negotiable  instruments,  issuing,  by  directors,  illegal,  38 

New  shares,  138 

offer  of,  to  exislinrj  shaifliolderH,  138 
option  to  take,  how  to  be  exercised,  138 
convention  of,  into  capitiil,  139 
under  Companies  Clauses  Act,  1863.. .139 
preferred  and  deferred  stock,  140 

New  trial  not  granted  on  inciuiry  before  a  jury,  in  compensation  cases,  291 
except  where  issue  l»efore  judge  of  assize,  291 

Newspapers,  notices  to  be  inserted  in,  4 
as  to  working  agreement,  436 

Notice,  8er\ace  of,  generally,  427 

of  opening  of  railway,  414 

to  Board  of  Trade  of  accidents,  422 

from  and  to  Board  of  Traile  generally,  427 

of  particulars  of  otl'ences,  512 

penalty  irrecoverable,  unless  notice  given,  551,  814 

"  Notice  of  claim  "  of  compensation  money,  178 
must  state  claimant's  interest  accurately,  179 
should  apply  to  same  premises  as  those  in  notice  to  treat,  180 
must  state  requirement  to  take  "  whole"  of  house,  &c.,  180 
effect  of  bad  notice,  181 
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Notice — continued, 

**  Notice  to  treat,"  for  purchase  of  land,  174 
what  it  must  state,  175 
how  far  it  constitutes  contract,  175 
service  of,  175 
eflFectof,  175 

restriction  on  rights  of  landowner  by,  176 
mandamus  to  proceed  on,  177 
action  for  not  proceeding  on.  177 
right  to  compensation  cannot  be  attached,  177 

Nuisance,  company  liable  to  action  for,  200 
injunction  to  restrain,  201 

Obstructino  persons  setting  out  line,  penalty  for,  516 
officers  of  railway  company,  519 
engine  or  carriages,  517 

Occupation  of  lands  for  temporary  purposes,  200 
objection  by  owner  or  occupier,  201 
of  roads  for  temporary  purposes,  203 

objection  by  owner  or  occupier,  203 
compensation,  201,  203 

Offences,  publication  of  pai-ticulars  of,  by  company,  512,  520 

conviction  for,  515 

Offenders,  "  transient,**  apprehension  of,  without  waiTant,  619 

Officers,  directors  must  take  security  from,  77 
must  render  accounts,  77 
gratuities  and  pensions  to,  35 
compensation  to,  on  amalgamation, 

on  purchase  of  telegraphs,  508 

Omnibus,  injunction  granted  to  fidmit  to  station,  472 

Opening  of  railway,  penalty  for  not,  13 

inspection  of  passenger  railway  before  opening,  414 
of  additional  line,  414 
absolute  discretion  of  Board  of  Trade,  415 

Opposition  before  examiners  as  to  standing  orders,  9 
before  committee  on  bill,  15 

Order  of  justices  for  payment  of  money  awarded  for  compensation,  254 
may  be  enforced  by  distress,  254 
claim  need  not  be  made  within  six  months,  254 

Orders,  Standing,  of  Houses  of  Parliament,  2 

Ordnance,  conveyance  of,  by  railway,  500 

Over-carriage,  liability  for,  571 
application  of  Carriers  Act,  572 

Overseers,  copies  of  accounts  to  be  transmitted  to,  if  required,  77 

"  Owner,"  application  to,  previous  to  application  for  bill,  4 
list  of,  to  be  deposited,  4 

may  object  to  lands  being  taken  for  temporary  purposes,  201 
may  rec^uire  such  lands  to  be  purchased,  202 
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compensation  for  sach  lands,  202 

of  road  may  object  that  other  roads  sliould  be  taken,  203 

proceedings  thereupon,  203 

See  Compensatu/n,  Notice  to  Treat, 

**  Owner's  Risk,"  meaning  of,  672 

Packing,  improper,  liability  for,  570 

Parcels,  small,  sample  toll  clauses  as  to,  458 

"  packed,"  extra  charges  for,  are  overcharges,  467 

recovery  of  overcharges,  46 

sea  transit  of,  469 
carriage  of  by  post,  499 

Post  Office  (Parcels)  Act,  1882.. .500 

Parish  clerks,  copy  of  plans  relating  to  parish  to  be  deposited  with,  5 

Park  protected  from  "  temporary  occupation,'*  200 

Parliament,  proceeding  upon  railway  bills  in,  2 
costs  in,  21 
application  to,  to  vary  constitution  of  company,  58 

is  quite  legal,  58 
expenses  of,  must  not  be  charged  on  corporate  funds,  58,  59 
injunction  to  restrain  application  to,  may  be  granted,  58 

Parliamentary  agent,  2 

practice,  works  on,  2,  note  (h) 

may  practise  before  Railway  and  Canal  Commission,  439 

trains,  obligation  to  provide,  423 

Parochial  Assessment  Act,  641 

exemption  of  stock  in  trade  from  rates,  642 
inapplicable  to  railway  rating,  644 

*'  Part  "  of  house  or  manufactory  cannot  be  taken,  167 
what  is  a  house,  168 

manufactory,  168 
application  to  leasehold  interests,  168 
counter-notice  to  take  whole,  173 

on  receipt  of,  company  may  abandon  notice,  173 
even  after  appointment  of  surveyor,  173 
mandamus  to  take  whole  does  not  lie,  173 
special  act  sometimes  leaves  question  to  jury,  172 

Particulars  of  charges  for  goods,  company  bound  to  furnish,  560.    And 
see  TermincU  Charges. 
of  claims  for  compensation  to  be  sent,  178 

Passenger  duty,  obligation  to  pay,  504 

exemption  in  resx)ect  of  parliamentary  trains,  504 

stopping  at  every  station,  504 
power  in  some  special  acts  to  add  to  toll,  460 

list  of  companies  having  such  power,  506,  note  {%) 
repeal  of,  recommended  by  select  committee,  505 
mollification  of  by  Cheap  Trains  Act,  1883... 505 
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"  Passenger  railway,*'  meaning  of  term,  403 

power  of  Treasury  to  revise  tolls  of  company,  493 
inspection  of,  by  Board  of  Trade  before  opening,  414 
company  must  provide  "  cheap  trains,"  501 
number  of  non-passenger  railways  carrying  passengers,  493 

"  Passenger  train,"  meaning  of  tenn,  41 

Passengers,  carriage  of,  447 

charges  under  special  act  for,  460,  461 

at  intermediate  stations  only  booked  conditionally,  510 

liabilities  to  penalties,  &c.,  511 

endangering  safety  of,  by  obstructing  train,  &c.,  517 

luggage  of,  company  insurers  of,  587 

but  not  of  passengers  themselves,  594 

liability  of  company  as  carriers  of,  for  negligence,  596 

contributory  negligence,  eflPect  of,  596 

injuries  to,  compensation  for,  594 

under  Lord  Campbell's  Act,  608 

none  to  those  who  omit  to  use  ordinary  care,  596 

bye-laws  as  to,  509 

apprehension  of,  for  non-imyment  of  fare,  &c.,  519 

removal  of  drunken,  510 

communication  between,  and  guard,  447 

Penalty  may  be  recovered  before  two  justices,  520 
obligation  on  company  to  publish,  520 

penalty  otherwise  not  irrecoverable,  520 
appeal  against  conviction,  520 

Pensions  to  retiring  officers,  35  («) 

Personal  pro|)erty  not  liable  to  the  pour-rate,  642 

Petition  for  railway  bill  in  Commons,  3,  11 
not  in  Lords,  18 
when  to  l>e  dejwsited  in  Private  Bill  Office,  1 1 
presentation  of,  11 

against  bill,  must  s^^ecify  grounds  of  objection,  1 1 
not  necessary  in  Lords  on  bill  brought  from  Commons,  18 
against  bill  in  Lords,  19 
to  Chancery  Division,  relating  to  purchase-money  invested,  298 

Piers,  copies  of  bills  as  to,  to  be  deposited  at  Board  of  Trade,  5 

company  not  to  acquire,  unless  committee  report  favourably,  13 

PiOB,  limitation  of  damage  recoverable  for  loss  or  injury  to,  564 

Pipes,  water,  no  compensation  for  taking  up  disused,  231.    And  see  Gas 
Water, 

Plans  of  railway,  how  to  be  made,  7 

to  be  deposited  with  clerks  of  the  peace,  &c.,  5 
may  be  inspected  by  persons  interested,  5 
errors,  &c  in,  to  be  corrected,  338 
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of  alterations,  339 

deposit  with  clerks  of  the  i>eace,  &c.  of,  339 
not  binding  unless  incorporated  with  act,  339 
usual  clause  in  special  acts  as  to,  339 
meaning  of  "  deviation,"  347 
of  "delineation,"  347 

Plant  of  company  cannot  be  taken  in  execution,  131 

Plantation  belonging  to  a  house  protected  in  certain  cases,  200 

Platform,  overcrowded,  liability  of  company  for,  599 
overshooting,  liability  of  company  for,  601 
cases  as  to  management  of,  598 
order  as  to  extension  of,  485 

PoucE,  conveyance  of,  by  railway,  500 
regulations  for  railways,  519 
powers  of,  516 

Poll,  demand  of,  30 

PooR*8-RAT£,  railway,  when  made  liable  to,  641  et  seq.    And  see  Rating 
of  Railway. 

Possession,  delivery  of,  by  sheriflp,  188 

Posting  expenses  recovered  in  action  for  impunctuality,  619 

Postmaster-Qeneral,  his  authority  over  railways,  496 

power  to  acquire  telegraphs,  507.    See  Mails. 

Powers  of  company  limited  to  purposes  for  which  established,  50 
to  take  and  purchase  lands  by  agreement  before  act,  141 

aftfer,  160 
compulsory,  when  they  commence  and  expire,  165 

onus  on  company  to  prove,  165 
to  take  temporary  possession  of  lands,  200 

of  roads,  203 
to  make  all  necessary  works,  352 
to  make  deviations,  354 
of  directors  to  enter  into  contracts,  34 
delegation  of,  when  illegal,  54 
Railway  Companies  Powei*s  Act,  186 4... 408 

extension  of  8Coi>e  of,  by  Act  of  1868... 408 
amending  Act  of  1870.. .409 

Preamble  of  bill,  proof  of,  15 
opposition  to,  16 

Precept  to  the  sheriff  to  assess  compensation,  273 

Pre-emption,  of  superfluous  lands,  right  of,  332 
extends  to  lessee  for  years,  336 

Preference  stock  and  shares,  rights  of  holders  of,  73,  139 
payment  of  dividend  out  of  other  than  annual  profits,  73 

now  usually  contingent,  76 
provisions  of  C.  C.  Act,  1863,  as  to,  139 
undue,  company  must  not  give,  487.    See  Undtu  Preference, 
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Preferred  stock,  division  of  capital  into,  and  deferred,  140 
dividend  on,  contingent  on  profits,  140 

Premium  on  shares  not  subject  of  gift  to  a  director,  72 
offer  of  shares  at,  to  existing  shareholders,  138 

Private  bill  office,  deposit  of  plans,  &c.  at,  5 
delivery  of  copies  of  estimate  at,  6 
inspection  of  bill  at,  5 

Prize-fights,  penalty  on  company  pro\dding  train  for,  447 

Probate,  authentication  of  transmission  of  shares  by,  111 

Profit,  loss  of  by  late  delivery,  damages  for,  561 

Prohibition  of  Railway  Commissioners,  431 
abolition  of,  439 

Promoters,  legal  position  of,  1 

how  far  company  bound  by  contracts  of,  141 

need  not  be  registered  under  Companies  Act,  1 

are  not  partners,  2 

distinction  between  contracts  prohibited  and  not  binding,  150 

personal  liability  of,  152 

Promoting  bills  in  Parliament,  not  illegal  on  part  of  directors,  58 
illegal  to  spend  money  of  company  in,  58,  59 

Prosecutions  by  Board  of  Trade,  420 

must  be  commenced  in  twelve  months,  420 
Attorney-General  bound  to  act,  420 

Prospectus,  misrepresentations  in,  107 

Proxy,  vote  by,  30 

form  of  and  stamp  on,  30 

papers  must  be  sent  out  unstamped,  31 

Public  Health  Act,  rating  of  railway  under,  688 

Public-house,  let  with  restrictive  covenant,  compensation  for,  246 
loss  of  custom  of,  no  compensation  for,  213 
depreciation  of  value  of,  compensation  for,  222 

Pubucation  of  particulars  of  offences,  512,  520 

bye-laws,  612 
convictions,  516 
tolls,  451 
fares,  452 
rates  for  goods,  462 

PuuNCTAUTY,  obligation  to  maintain,  614.    And  see  Time  Table$ 

Purchase  of  railway  by  Lords  of  Treasury,  493 

report  of  Royal  Commission  as  to  policy  of,  494 
of  lands  by  agreement  before  the  act  is  obtained,  141 
after,  160 
by  compulsion,  165 

after  compulsory  powers  expire,  166  (0 
of  part  of  a  house,  manufactory,  &c.,  167 
of  mines,  238 
of  intersected  lands,  173 
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of  common  and  waste  lands,  322 

of  lands  in  mortgage,  323 

of  rent-charges,  324 

of  lands  subject  to  leases,  244,  324 

of  interests  omitted  to  be  purchased  by  mistake,  327 

PuBCHABE-MONBY  payable  to  parties  under  disabilities,  investment  of,  297 
how  to  be  applied,  297 
jurisdiction  of  Court  over,  298 
decisions  as  to  application  of,  298 

sums  from  201.  to  200^.  to  be  deposited  or  paid  to  trustees,  306 
under  20L  paid  to  parties,  306 
deposit  of,  where  parties  refuse  to  convey,  308 
application  of  money  so  deposited,  309 
costs  of  investment  of,  310 
mode  of  assessing,  251.     See  Compensation, 

Qualification  of  director,  31 

disc^ualification  for  intei*est,  32 

liability  of  director  for  shares  not  allotted,  31,  91 

of  justice  of  the  peace,  253 

disqualification  for  interest,  253 

Quarries  may  not  be  taken  by  company  for  temporary  purposes,  200 
slate,  do  not  pass  to  company  with  land,  163,  239 

Quarter  Rating,  688 

Quorum  of  shareholders,  when  necessary,  29 
of  directors,  33 

Quotation  of  companies  in  official  list  of  Stock  Exchange,  20 


Rags,  packed  wet,  nominal  damages  for  late  delivery  of,  553 

Railway,  use  of,  as  highway,  440 

granted  to  all  who  pay  toll,  by  R.  C.  Act,  440 
refused,  as  impracticable,  by  Court  of  Chancery,  442 

Railway  and  Canal  Commission,  429 
origin  of  the  jurisdiction,  429 
constitution  and  sittings  of,  432 
the  three  ex-officio  Commissionei-s,  432 
prevalence  of,  on  point  of  law,  432 
the  two  appointed  Commissioners,  432 
quorum  of  Commissioners,  432 
locus  standi  before,  433 
enforcement  of  traffic  facilities,  &c.  by,  434 

of  sj^ecial  acts  by,  435 
award  of  damages  by,  436 
jurisdiction  of  as  to  publication  of  rates,  437 
terminals,  437 
working  agreements,  436 
with  canals,  437 
arbitrations,  438 
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Railway  and  Canal  Comnusdum— continued, 
appeal  from,  on  law,  438 
no  pi*ohibition  to,  439 
rules  of  procedure  of,  439 

Railway  and  Canal  Traffic  Act,  1854.  ..482 
Snd  section  of,  482 

amendment  of,  483 
7th  section  of,  564 

Railway  Commissioxbrs,  jurisdiction  of,  430 

enforced  2nd  section  of  R.  and  C.  T.  Act,  as  amended,  430 
table  of  decisions  of  Commin.^ioners,  476 

Railways,  penalty  for  obstructing  persons  setting  out  line,  183 
inspection  of  passenger  railway  before  opening,  414 
sui^rintendence  of,  when  opened,  by  Board  of  Trade,  416 
general  powers  to  construct,  352 
limitation  thereof,  354,  355 
company  not  bound  to  make,  where  act  permissive  only,  371 
soil  of  one,  cannot  be  purchased  by  another  company,  349 
leasing  of,  531 

table  of  cases  relating  to  construction  of,  372 
deviations  in  line  of,  354 

Railways  Clauses  Act,  1863... 25 

applies  to  special  acts  only  as  incorporated,  25,  note  (d) 

Railways  Clauses  Consolidation  Act,  1845... 25 
applies  t^)  special  acts,  except  as  varied,  25,  note  (d) 

Rates,  tables  of  maximum,  460 

chargeable  by  L.  B.  and  S.  C.  R.  Co.,  456 
power  to  vary,  466 

must  be  charged  equally,  466.     See  Equality  Clause, 
obligation  to  publish,  452 

jurisdiction  of  Railway  Commissioners,  448 
procedure  for  revision  of^  463.     See  Classification, 
"  terminal  charges,"  560 
alternative,  under  Sect  7  of  Traffic  Act,  571 

Rates  and  taxes,  deduction  for,  in  rating  railway,  683 

Rating  of  railway,  law  of,  641 

company  liable  as  occupiers,  641 

exemption,  liability  by  demise,  688 

no  exemption,  in  licence  to  use,  688 
transmission  of  accounts  to  overseers,  642 
exem])tion  of  stock  in  ti-ade  from  rate,  642 
making  up  deficiency  caused  by  making  railway,  642 
railway  rateable  where  profits  earned,  643 
parochial  i)rinciple  governs  assessment,  643 
rateable  value  ascertained  at  sessions,  647 

appeals  from  sessions,  689 
rateability  of  company  as  carriers,  649 
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deduction  of  tenants'  profits,  653 
general  rule  as  to  deductions,  681 

for  depreciation  of  rolling  stock,  681 

for  locomotive  charges,  680 

for  station  and  carrying  charges,  681 

for  repairs  of  way,  677 

for  direction  and  office  expenses,  677 

for  compensation  fund,  683 

for  rates  and  taxes,  683 

for  floating  capital,  686 
rating  of  branch  line,  657 

where  dividend  guaranteed,  662 

where  lease  to  main  line,  665 

where  annuity  charged  on  main  line,  666 
same  profits  not  assessed  in  more  than  one  parish,  669 
quarter  rating  under  Public  Health  Act,  688 
lighting  rate,  689 
voting  of  company  at  vestry,  690. 
suggested  alteration  of  law  of  rating,  691 

recommendation  of  Royal  Commission  as  to,  691 

Reasonable  charges,  company  may  make  for  carriage,  447 
meaning  of  term  "  reasonable,"  447 
opinion  of  Railway  Commissioners  as  to,  448 

Receiver,  appointment  of,  by  justices  for  mortgagees,  123 
by  Chancery  Division,  537 
duty  of,  126 
sheriif  cannot  levy  while  receiver  is  in  possession,  126 

Receiving-house,  carriers',  what  is,  578 

Recommittal  of  bill,  16 

Rector,  compensation  to,  for  loss  of  churchyard,  238 
investment  of  compensation  money  coming  to,  300 

Reference,  book  of,  7 

Referees,  on  private  bills,  standing  orders  as  to,  12 
have  no  power  to  vote,  16 

Refreshment-room,  agreement  to  stop  at  station  for  lessee  of,  40 
company  will  not  be  ordered  to  provide,  485 

Refusal  of  parties  to  convey  upon  deposit  of  purchase-money,  308 

Register  of  shareholders  to  be  kept,  89 
mode  of  keeping,  90 
within  what  time  to  be  made  up,  90 
construction  of  sections  of  C.  C.  Act  as  to,  90,  91 

statute  directory  only,  90 
must  be  authenticated  by  common  seal,  90 
mandamus  does  not  lie  to  remove  seal,  90,  note  (h) 
address-book  of  shareholders,  publication  of,  93 
removal  of  shareholder  from,  91 
execution  creditor  may  inspect,  81 
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Reoister — c(yntinued, 

primd  facie  evidence  of  liability  to  pay  calls,  98 

but  may  be  explained,  98 
of  transfers  to  be  kept,  108 

remedy  for  refusal  to  register  transfer,  109 

company  have  no  right  to  cancel  entry  on,  1(»8,  note  (m) 
of  certain  loan  notes  to  be  kept,  132 
of  mortgages  and  bonds  to  be  kept,  122 

may  be  inspected  by  shareholders  and  mortgagee,  122 
of  transfers  of  mortgages  and  bond?,  122 

Registered  officer  under  Securities  Act,  1866... 136 

Re-investment  of  purchase-money  or  compensation,  279 

Remainder,  lands  in,  how  to  be  conveyed,  161 

Rent-charge,  land  may  be  sold  in  consideration  of,  161 
where  party  under  disability,  161 
is  first  charge  only  on  lands  sold,  162 
does  not  give  lien  for  unpaid  arrears,  195 
apportionment  of^  by  justices,  252 
mode  of  releasing  lands  taken  from,  324 

Rents,  apportionment  of,  244 

by  two  justices,  252 
for  temporary  use  of  land,  202 

Repairs  of  bridges  by  company,  358 
of  roads  by  company,  359 
of  accommodation  works,  368,  369 
general  ]K)wers  as  to,  352 
of  works,  cases  relating  to,  398 

Report  of  examiner  of  petitions,  10 
of  committee  on  bill,  16 
of  Lords'  committee  on  mode  of  assessing  compensation,  208 

Returns  to  Board  of  Trade,  421 
of  tolls  actually  charged,  421 

such  retuiTis  have  not  been  I'equired,  422 
of  half-yearly  accounts,  422 
of  capital,  expenditure  and  traffic,  422 
of  cotton  statistics,  422 
of  accidents,  422 
of  signal  arrangements,  423 
as  to  continuous  brakes,  423 
to  clerks  of  the  peace  and  overseers,  77 

Reversioners,  provisions  for  protection  of,  161 
mode  of  assessing  compensation  to,  254 

Risk-note,  sauii)les  of,  568 

Rivers,  general  powers  to  cross,  352 

not  navigable,  to  alter  course  of,  352 
as  to  construction  of  bridges  over  navigable  tidal  waters,  360 

Roads,  general  powers  to  cross,  or  alter  course  of,  362 

purchase  of  additional  lands  for  purpose  of  making,  162 
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substitution  of  others  when  existing  road  interfered  with,  204 

crossing,  on  level,  361.     See  Level  Grossing, 
by  bridge,  356 

company  bound  to  repair,  204 

compensation  to  landowner  near  public,  for  obstructing,  222 

lowering,  221 
raising,  221,  note  (n) 
narrowing,  217 
crossing  it,  if  private,  222 
1)ut  not,  if  public,  225 

screens  for  turnpike,  367 

steepness  of,  and  width  of,  357 

cases  relating  to  the  diversion  of,  389 

Rolling-Stock  cannot  be  taken  in  execution,  131,  137 
nor,  in  a  "  work,"  liable  to  distress,  131 
letting  out,  to  another  company,  64 

Route,  application  for  through,  491 

company  not  bound  to  forward  by  shortest,  449 
charges  according  to  geographical  distance,  450 

Rules  of  Stock  Exchange,  selections  from,  119 

Running  Powers,  duration  of  agreement  to  grant,  42 
general  statutory  power  as  to,  56,  525 
compulsory,  decisions  of  Railway  Commissioners  as  to,  525 

as  to  amount  of  remuneration,  525 

apportionment  of  receipts,  525 

interference  with  local  traffic,  525 
liability  in  case  of  accident,  620.     See  Through  TraffU, 

SAiiiORS,  conveyance  of,  by  railway,  500 

Sale  of  lands  by  agreement  before  special  act  obtained,  141 
after,  160 
under  compulsory  powers,  165 
of  superfluous  lands,  331.     See  Superfl^wus  Lands, 
of  shares  on  the  Stock  Exchange,  113 
of  any  part  of  railway  unlawful,  349 

Samples,  delay  in  delivery  of,  damages  for,  552 

Sand  may  be  taken  in  certain  cases,  200 
to  be  paid  for,  202 

Scheme  of  arrangement  by  insolvent  company,  538 
to  be  filed  in  Chancery  Division,  538 
assent  by  creditors  to,  538 
not  binding  on  unpaid  landowner,  539 
debenture  holders  not  allowed  to  vote,  542 

Scire  Facias  to  obtain  execution  against  shareholder,  81 
court  have  discretion  to  grant,  81,  82 
liability  of  director  up  to  prescribed  number  of  shares,  84 

Scotland,  Railway  Commission  may  hold  sittings  in,  432 
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Screen  to  roads,  when  to  be  made,  367 

power  of  Board  of  Trade  to  require,  367,  417 

company  not  liable  for  fright  of  horses,  unless  required,  630 

Scrip,  contract  for  sale  of,  not  illegal,  85 

forged,  broker  not  responsible  in  case  of,  116 

Sea-shore,  works  on,  162 

access  to,  under  or  across  railway,  417 

Sea  Traffic,  obligation  to  conduct  fairly,  492 
jurisdiction  of  Railway  Commission  as  to,  492 
special  contract  as  to  luggage,  &c.,  627 
need  not  be  signed,  625 

under  Shipping  Acts,  625 
liability  same,  whether  company  own  steamer  or  not,  627 

Seal,  common,  when  to  be  used,  36 

to  be  affixed  to  register  of  shares,  90 
to  be  affixed  to  certificate  of  shares,  93 
certain  contracts  to  be  under,  36 

seal  must  be  affixed  by  directors  at  board,  34 

Season  Ticket,  obligation  to  show,  509 

condition  for  forfeiture  of  deposit  on,  good,  594 

Secretary,  appointment  of,  at  general  meeting,  35 

may  recover  salary,  though  not  so  appointed,  36,  note  (6) 
sci  fa.  by,  though  scheme  of  arrangement,  542 

Sections,  how  far  binding  on  company,  339.     See  Plans, 

Securities  to  be  taken  from  officers,  77 
illegal,  "Lloyd's  bonds,''  131 
Railway  Companies  Securities  Act,  1866.. -136 

Servants,  of  company,  when  company  liable  to,  631 

exceptions  in  case  of  fellow-service,  632 

Employers'  Liability  Act,  633 
power  to  give  gratuities  to,  35 
when  company  liable  for  acts  of,  637 
bye-laws  as  to,  512 

need  not  be  sanctioned  by  Board  of  Trade,  419 
drunken,  may  be  apprehended,  516 
punishment  of  persons  obstructing,  519 
felonies  by,  effect  of,  under  Carriers  Act,  579 

Service  of  writs,  notices,  &c.,  11, 129 

Severance  of  lands,  damage  by,  207,  209 
mode  of  estimating  compensation  for,  207 

Shareholder,  meetings  of,  ordinary,  28 
extraordinary,  29 
powers  of,  29 
voting  by,  30 
who  may  vote,  30 

voting  by  proxy,  30 
where  shares  stand  in  several  names,  first  to  vote,  30 

If.— VOL.  I.  3  c 
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Shareholder — continued, 

liabilities  of,  93.    See  Calls, 

limited  to  amount  of  shares,  26 
may  inspect  books  and  accounts,  76 
control  of,  over  directors,  45 
acquiescence  of,  in  proceedings  of  directors,  49 
action  by,  on  behalf  of  himself  and  other  shareholders,  48 

where  he  has  taken  shares  for  purpose  of  litigation,  48 
remedy  of  creditors  against,  80 
register  of,  to  be  kept  by  the  directors,  89 
names  and  addresses  of,  to  be  kept  in  address-book,  93 

which  is  open  to  perusal  of  shareholders,  93 

share  and  debenture  holders  may  obtain  copy  for  6«....93 
may  have  certificate,  on  demand,  93 
infant,  100 
bankrupt,  101 

liable  to  judgment  creditor,  when,  80 
proof  that  defendant  is,  90 

in  criminal  case,  90,  note  (i) 
justice  who  is,  cannot  act,  253 
Railway  Commissioner  may  not  be,  432 

Shares,  provisional  committee  allot,  86 
capital  to  be  divided  into,  89 
registry  of,  89.    And  see  Calls  ;  Shareholder, 
preference  stock  and  shares,  139.    And  see  Preference, 
are  personal  estate,  89 
not  within  Statute  of  Mortmain,  89 
bequest  of,  101 
new,  138 

exercise  of  option  to  take,  138 
conversion  of,  into  stock,  93 
certificate  of,  damaged  or  lost,  may  be  renewed,  93 
may  be  transferred  by  deed,  103 
sale  of,  on  Stock  Exchange,  113 
transmission  of,  by  death,  &c.,  of  shareholder.  111 
forfeiture  of,  for  non-payment  of  calls,  112 

Shbds,  erection  of,  for  temporary  purposes,  200 

Sheep,  limitation  of  damage  recoverable  for  loss  of  or  injury  to,  564.    And 
see  Animals, 
maximum  charge  for,  460 

Sheriff,  to  summon  juries  and  preside  at  compensation  inquirieB,  273 
must  not  be  interested,  274 
deputy  may  preside,  273 
may  not  inquire  into  preliminary  notices,  277 
no  new  trial  before,  290 
his  rights  as  against  a  receiver,  126 
may  not  take  rolling  stock  in  execution,  137 

Shooting,  right  of,  no  compensation  for,  231 

Shore,  access  to,  under  or  across  railway,  417 

Show,  loss  of  sale  at,  damages  for,  552 
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Shunting  over  lev^l  crossing  forbidden,  363 

Side  Cuttings  may  be  ttiken,  200 

objections  as  to,  by  owners  or  occupiers,  201 

Signal  Arrangements,  return  of,  423 

must  be  made  annually  to  Board  of  Trade,  423 

Signature  to  special  contract  exempting  from  liability,  565 

Slate  Quarries  do  not  pass  by  conveyance  of  land,  163 

may  not  be  taken  by  company  for  temporary  purposes,  200 

Sleepers,  contract  to  supply,  construction  of,  43 

Sleeping  carriages,  duty  on,  extra  charge  for,  506 

Slip,  if  anticipated,  company  may  enter  land,  203 
certificate  of  Board  of  Trade  necessary,  203 

Smoke,  engines  must  consume  their  own,  444 
penalty  for  non-consumption  of,  444 
no  compensation  to  landowner  for  damage  by,  231 
injunction  to  restrain  eaca.\^e  of,  444 

Smoking  in  carriages  or  stations,  bye-lnw  prohibiting,  510 
compartments  to  be  provided,  446 

Snowstorm,  held  to  be  "  act  of  God,"  549 

Soil  may  be  taken  in  certain  cases,  200 

Soldiers,  obligation  to  convey,  500 
may  take  personal  luggage,  500 

SoLiCTTORS,  appearance  of,  before  Railway  and  Canal  Commission,  439 

Sparks  from  engine,  liability  of  company  for  damage  caused  by,  628 
negligence  must  be  proved,  629 
what  is  evidence'  of,  630 

Special  Act,  defined,  26 

costs  of,  charged  on  company,  27 

what  costs,  27 
contents  of,  26,  27 

usual  clause,  making  plans  and  sections  binding,  339 
access  to,  28 
enforcement  of,  by  Railway  Commission,  435 

Special  case,  arbitrator  imder  L.  C.  Act  may  state,  269 

Special  Constables,  payment  of  by  company,  354 
by  order  of  justices,  354 

Special  contract,  must  be  signed  and  reasonable,  668 
text  of  sect.  7  of  Traffic  Act,  1854... 564 

whether  section  applies  to  negligence  only,  567 
what  contracts  have  been  held  reasonable,  568 

unreasonable,  570 
alternative  rates,  571 
power  to  make,  under  special  act,  459 

Special  jury  in  compensation  cases,  274 
at  request  of  either  party,  274 

3  0  2 
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Special  train,  maximum  not  applicable  to,  459 
whether  delayed  passenger  may  take,  618 

Specl^tt  creditors,  rights  of,  124 
all  must  be  parties  to  action,  125 

or  action  must  be  on  behalf  of  all,  125 

Specific  performance  of  contract,  when  enforced,  157 

for  erecting  station,  &c,  40,  41 
when  refused,  154 
grounds  on  which  it  is  granted,  157 

Speed  of  trains,  control  of,  by  Board  of  Trade,  417 

by  Postmaster-General,  424,  497 
by  Railway  Commission,  484 
over  level  crossing,  417 

obligation  of  companies  to  be  punctual,  613 

power  to  make  bye-laws  as  to,  508 

extra,  extra  rate  for,  553 

Spoil,  deposit  of,  on  land  temporarily  occupied,  200 

Stamp,  transfers  of,  shares  or  stock,  103 
of  debenture  Ptock,  &c.,  123 
composition  of  stamp  duty,  103 
powers  of  attorney  for  receipt  of  dividends,  76 
proxies,  30,  31 

Standing  orders,  summary  of  contents  of,  3 — 20 

how  far  Lords'  standing  orders  correspond  with  Commons'  standing 

orders,  3,  note  (i) 
memorials  complaining  of  non-compliance  with,  9 
as  to  impounding  deposit  as  security  for  completion  of  line,  13 
examiners  to  ascertain  if  ob8er\^ed,  3 
compliance  with,  to  be  certified  by  examiner,  10 
statement  of  proofs,  10 

Stations,  general  powers  to  erect,  352 
steps  in  station  yard,  352 
agreement  to  erect,  enforcement  of,  41 

"  first  class  station,"  41 
damages  for  breach  of,  41 
agreement  to  stop  at,  where  refreshment  room,  40 
agreement  to  stop,  for  landowner,  41 
agreement  not  to  have,  for  goods  or  cattle,  41 
fares  to  be  posted  at,  452 
cases  relating  to  the  construction  of,  375 

proper  management  of, 
purchase  of  land  for  additional,  162 
rule  nisi,  by  Common  Pleas,  to  provide  covered,  471 
facilities  at  proceedings  for  before,  485 
injunction  granted  to  admit  omnibus  to,  471 

but  refused  to  cab  proprietor,  472 
land  beyond  limits  of  deviation  may  be  taken  for,  349 
expenses  of,  deduction  for  in  rating  railway,  681 
rent  of,  deduction  to  be  allowed  for,  in  rating  railway,  677 
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Statistics,  fumiahing  of,  to  Board  of  Trade,  421 
as  to  traffic  in  cotton,  422.     And  see  Returns. 

Steam,  blowing  off,  at  level  crossing,  negligence,  363 

Steam-boats,  powers  of  purchasing,  &c.  not  to  be  contained  in  bill,  13 
unlawful  for  company  to  contract  for  providing,  51 
company  lx>und  to  keep  up,  may  use  for  excursions,  51  note  (m) 
equal  treatment  of  public  by  company  working,  626 

Railway  and  Canal  Traffic  Act,  1854,  applied  to,  627 

cases  before  Railway  Commissioners  as  to,  477 

Steward  of  manor,  fees  of,  on  conveyance  of  copyholds  to  company,  322 

Stock,  conversion  of  shares  into,  93 
preference,  and  debenture,  139 
preferred,  and  deferred,  140 

Stock  Exchange,  history  of  share  transactions  at,  113 
liability  of  broker,  116 
rules  and  regulations  at,  119 
customs  of,  regulate  transactions  in,  114 
refunding  by  director  of  money  spent  in  rigging  market,  36,  note  {d) 

Stock  in  trade  exempt  from  liability  to  poor  rate,  642 
continuance  of  temporary  act  as  to,  642 

Stone  may  be  taken,  200 

quarry,  not  to  be  taken  temporarily,  200 
compensation  for,  as  mineral,  239 
throwing  at  train,  punishment  for,  517 

Stoppage  in  transitu,  when  owner  of  goods  may  exercise  this  right,  547 
general  lien  of  carrier  does  not  afifect  right,  555 

Straw,  man  of,  sale  of  shares  to,  118 

Streams,  general  powers  to  cross,  352 
to  divert,  352 
compensation  for  cutting  off,  231 

Street,  general  powers  to  cross,  352 

where  access  to  cut  off,  compensation,  231 

where  tunnelled  imder,  no  compensation  to  frontage,  231 

Submission  to  arbitration  may  be  made  a  rule  of  court,  260 

Subscription  contract,  liability  of  party  signing,  88 
liability  of  subscriber  to  be  placed  on  register,  89 
to  institutions,  restraint  of  by  injunction,  52 

Superfluous  lands,  sale  of  in  10  years,  331 
vest  in  adjoining  o¥mers  if  not  sold,  331 

although  once  used  for  railway,  334 

do  not  vest  if  bon&  fide  retained,  334 
must  be  oflFered  to  original  or  adjoining  owners,  332 

offer  to  be  accepted  in  six  weeks,  332 
lessee  for  years  has  right  of  pre-emption,  336 
extension  of  time  for  sale  of,  408 
arbitration  to  ascertain  price  of,  332 
arches  and  tunnels,  &c.,  333 
sale  must  be  absolute,  333 
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Superfluous  Lands — continued. 
restrictive  covenants  on  sale,  336 
right  of  purchaser  to  support,  336 
effect  of  re-sale,  337 
may  not  be  sold  by  debenture  holder,  128 

Support,  right  of  purchaser  of  superfluous  lands  to,  336 

Sureties  for  officers  of  company,  liabilities  of,  77 

Surgeon,  how  far  servants  may  bind  company  to  pay,  639 

Survey,  entry  on  lands  for,  lawful,  183 

notice  to  owner  necessary,  183 

but  not  consent,  183 

Surveyors,  appointment  of,  by  two  justices,  to  determine  amount  of 
purchase-money  of  land  from  parties  under  disability,  163,  254 
imder  sect.  59,  when  parties  cannot  be  foimd,  265 

Table  of  leading  cases,  Iv 

of  cases,  as  to  construction  of  railway,  &c.,  372 

under  R.  &  C.  T.  Act,  Common  Pleas,  471 

Railway  Commissioners,  476 
as  to  railway  rating,  649 
of  maximum  charges  imder  certain  special  acts,  460 
of  agreed  charges  under  Carriers  Act,  583 
customer  ought  to  have  option  of  dispensing  with  services,  562 
whether  stations  included,  562 

Taxation  of  costs  in  Parliament,  21 

certificate  after,  23 
of  title  to,  and  conveyance  of,  lands,  326 
of  compensation  inquiry,  296 
review  of  master^s  taxation,  295 

Taxes  on  railway,  504 

Telegraph,  railway  companies  to  permit  construction  of,  506 
injuries  to,  507 

postmaster-general  may  acquire  and  work,  507 
compensation  to  companies,  5()vS 
to  officers,  508 

Temporary  possession  of  Lands,  200 
of  roads,  203 

Tenants  in  tail  or  for  life  may  sell  lands,  160,  161 
how  purchase-money  may  be  invested,  297 
for  years,  compensation  to,  244,  245 
from  year  to  year,  compensation  to,  244 

Terminal  charge,  nieaniug  of,  5()(» 

authorized  by  each  special  act,  560 

common  fomi  clause  authorizing,  457,  561 

definition  of  **  tenninal  station,"  458 
company  must  distinguish,  from  charges  for  conveyance,  660 
nature  of,  to  be  stated  in  new  classification,  463 
jurisdiction  of  Railway  Commission  as  to,  560 
may  not  be  made  for  cleansing  cattle  truck,  562 
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Third-glass  trains,  regulations  as  to,  423.    See  Parliamentary  Trains, 

Thbough  rates,  obligation  to  forward  through  traffic  at,  491 

Through  traffic,  obligation  of  company  respecting,  482,  620 
liability  of  company  same  as  over  own  line,  620 
contract  of  company  with  passenger  extends  only  to  carrying,  620 
liability  may  be  limited  by  special  contract,  624 
special  contract  need  not  be  signed,  624 
sea  traffic,  627 
liability  of  company  during  sea  transit,  626 
limitation  under  Merchant  Shipping  Act,  625 
obligation  to  forward,  482 
enforcement  of,  by  Railway  Commission,  434 

Ticket,  production  of,  609 

holder  of  season  bound  to  produce,  509 

travelling  without,  513.     And  see  Fare, 

company  may  not  remove  passenger,  xlvi 

forging,  or  stealing,  521 

obtaining  by  false  pretences,  521 

mere  granting,  imposes  no  duty  to  start  train,  613 

cloak-room  ticket,  how  far  passenger  bound  by,  599.    See  Cloak-Room, 

Tidal  lands  or  waters,  bills  relating  to,  5 

Time,  for  making  railway,  extension  of,  206 
compensation  for  damage  by,  206 
for  sale  of  surplus  lands,  extension  of,  408 

Time  tables,  no  obligation  to  issue,  613 
obligation  to  keep  to,  613 
action  for  not  keeping  to,  613 

measure  of  damages,  614,  617 

whether  passenger  may  take  special  train,  617 

Title  to  lands,  how  to  be  made,  321 
requisites  of,  321 

when  money  has  been  deposited,  308 
when  sold  by  parties  under  incapacity,  160 
when  lands  not  purchased  by  inadvertence,  327 
cost  of,  326 

cannot  be  inquired  into  by  compensation  jury,  276 
must  be  tried  in  action  to  recover  compensation,  276 

Tobacco  smoking,  bye-law  as  to,  510 
provision  of  smoking  carriages,  446 
licence  for  sale  of,  in  carriage,  446 

Tolls,  meaning  of  term,  450,  454 

committee  on  railway  bill  to  fix,  14 
the  general  power  to  take,  447 

"  reasonable  '  charges  must  not  exceed  authorized,  447 
meaning  of  "  reasonable,''  447 
returns  of,  to  Board  of  Trade,  421 
revision  of,  by  Treasury,  when,  493 
Board  of  Trade,  494 
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T  0LL8 — continued, 

sample  toll  clauses  of  L.  B.  and  S.  C.  R.  Co.,  456 
tables  of  authorized,  460 

charge  of,  according  to  geographical  distance,  450 
settlement  of  disputes  as  to  by  justice  of  peace,  455 

by  Railway  and  Canal  Commission,  448 
by  Board  of  Trade,  449 
construction  of  ambiguous  toll  clause,  450 
obligation  to  publish,  451 

recovery  of,  conditional  on  publication,  451 
power  to  vary,  466 
must  be  equal,  466 
right  to  sell  freight  on  non-payment  of,  454 

confined  to  tolls  for  use  of  railway,  454 
"  drift  tolls,"  company  not  liable  for,  381 

Town,  meaning  of  word,  335 

Trade,  Board  of,  jurisdiction  of,  405.    See  Board  of  Trade. 

locus  standi  of  Chambers  of  Commerce  before  Railway  Comminion, 

433 
loss  of,  no  compensation  for,  213 
judgments  in  Ricket's  case,  213 
alteration  of  law  by  special  act,  221 
text  of  special  enactment,  221 

Traffic  arrangements  between  difierent  companies,  526 
returns  of,  must  be  sent  to  Board  of  Trade,  421 
facilities,  decisions  of  Common  Pleas  as  to,  471 
Railway  Commissioners,  476 
protection  of  local  under  special  act,  528 

Trains,  provision  of  "  cheap,"  502 

timing  of,  jurisdiction  of  Railway  Commission  as  to,  484 
punishment  for  obstructing,  516 

Tram-roads,  general  powers  to  cross,  352 

Transfer  of  shares,  to  1  c  by  deed  stamped,  103 
to  be  prepared  by  j^urchaser,  105 

there  should  be  several  deeds  for  shares  in  several  companies,  104 
rules  of  Stock  Exchange,  119 
blank  transfers  not  recognised  by  Stock  Exchange,  104 

void  for  most  purposes,  104 
forged,  is  mere  nullity,  107 
informal,  held  not  to  bind  company,  107 
must  be  delivered  to  secretary,  104,  108 
memorial  of,  108 

liabilities  of  shareholders  until,  108 
may  not  be  made  until  calls  are  paid,  108 
books,  closing  of.  111 

by  marriage,  death,  &c.,  111.     See  Transmission. 
duty  of  company  to  register,  109 
case  of  transfer  to  pauper,  &c.,  109  (c) 
of  mortgages  and  bonds,  122 
of  lands  to  company,  requisites  of,  321 
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Transient  offenders,  apprehension  of,  619 

Truismisbion  of  shares  by  death,  bankruptcy,  &c.,  Ill 
authentication  of,  and  new  registration,  HI 
necessity  of,  for  voting  or  dividend,  111 
by  probate,  in  case  of  death,  111 

Trbasurt,  consent  of  to  sale  of  lands  by  corporations,  161 
may  revise  toUs  or  purchase  railway,  when,  493 

Treat,  notice  to,  174.     See  Notice  to  Treat, 

Tebb  near  railway,  two  justices  may  order  to  be  removed,  254 
compensation  to  owner,  254 

Trespass  on  railway,  519 

eflFect  of  accident  to  trespasser,  367 
by  cabman,  519 

by  public,  after  one  warning,  519 

does  not  lie  against  company  for  entry  before  payment  of  compensa- 
tion, 198 

Trinkets,  what  are,  within  Carriers  Act,  675 

Troops,  obligation  of  company  to  convey,  500 
statutory  fares,  5(K) 
power  to  Crown  to  take  possession  of  railway,  601 

Truck  Rates,  491.    And  see  Carriage, 

Trucks,  may  not  be  taken  in  execution,  131 

Trustees  may  sell  lands,  161 

when  they  may  not  invest  in  railway  securities,  137 

company  not  bound  to  see  to  trust.  111 

power  of,  to  invest  in  debenture  stock,  138 

directors  stand  in  position  of,  35 

one  standing  first  in  register  has  vote,  30 

Tunnels,  substitution  of,  for  open  work,  and  vice  veis&,  356 
certificate  of  Board  of  Trade  necessary,  356 
general  powers  to  make,  352 
under  a  house,  168 

under  a  street^  no  compensation  to  frontager,  231 
making  of,  amounts  to  a  taking  of  land,  183,  note  («) 
land  over,  not  "  superfluous,"  337,  note  (a) 
required  to  be  made  in  certain  cases  without  deviation,  348 

Turnpike-road,  measurement  of  bridges  over  or  under,  357 
screens  to,  367 
deviations  near,  354 
distumpiked,  application  of  Railways  Clauses  Act  to,  358 


Ultra  vires,  how  far  it  is,  to  carry  out  agreement  by  promoters,  141 
not,  to  apply  to  Parliament  to  vary  constitution  of  company,  58 
but  is,  to  apply  funds  of  company  thereto,  59 
restraint  of  ultra  vires  acts  by  shareholders,  45 
by  third  parties,  62 
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Umpire  appointed  by  arbitrators,  268 

when  appointed  by  Board  of  Trade,  258 

when  to  act,  259 

time  for  making  award  (three  months),  263 

Under-sheriff  presides  at  inquiries,  273.    See  Sheriff, 
must  not  preside  if  interested,  274 

Underpinning  of  houses,  353 

Undertaking,  meaning  of  term,  130 
charge  on,  gives  no  right  to  sell,  130 

Undue  preference,  companies  must  not  give,  487 
jurisdiction  of  Common  Pleas  as  to,  470 

transfer  of  to  Railway  Commissioners,  430 

to  Railway  and  Canal  Commission,  432 
table  of  cases  before  Common  Pleas,  471 

before  Railway  Commissioners,  476 
authorisation  of  group  rates,  488 
of  one  dock  company  over  another,  488 
of  foreign  over  home  merchandise,  489 
burden  of  proof,  488 

Unpaid  vendor,  right  of  lien  and  remedies  of,  193 
may  not  restrain  running  of  trains,  194 
except  where  land  unsaleable,  195 

UNPUNCTUALiry,  liability  for,  614 


Vagrant  Act,  platform  and  carriage  within,  521 
punishment  for  betting,  &c.,  521 

Valuation  by  surveyor,  254 

Vendor,  unpaid,  lien  of,  193.    See  Unpaid  Vendor, 

Verdict  of  jury,  requisites  of,  in  compensation  cases,  287 

must  distinguish  amount  for  damage  by  severance,  276 
must  be  recorded,  288 
effect  of  recording  it,  288 
action  lies  to  recover  money  awarded  by,  292 

Vestry  derk,  copy  of  plans,  &c,  to  be  deposited  with,  5 

Viaducts,  making  of,  by  authority  of  Board  of  Trade,  348 
substitution  of  for  tunnel,  356 
malicious  injuries  to,  518 

Vibration,  by  construction  of  railway,  compensation  for,  231 
by  working  of  railway,  no  compensation  for,  231 
judgments  in  Brand's  case,  232 
alteration  of  law  by  special  act,  236 
text  of  special  enactment,  236 

Vice,  of  animals,  company  not  liable  for  damage  by,  556 

View,  either  party  may  require,  in  compensation  cases,  274 

Villas,  semi-detached,  separate  houses,  171 

Vitriol,  company  not  bound  to  carry,  584 
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Vote,  each  shareholder  to  have,  30 
may  be  by  proxy,  30.    See  Proxy, 
referees  have  none,  16 

Vote  Office,  delivery  of  copies  of  estimate  at,  6 


Waiver,  of  notice  to  treat,  175 

of  objection  on  score  of  interest,  253,  note  (m) 

War,  Secretary  at,  power  of,  to  order  troops  to  be  forwarded,  600 
possession  of  railroads  by  Qovemment  in  time  of,  501* 

Warehoubbb,  general  powers  to  erect,  368 

additional  land  may  be  purchased  to  erect,  162 
liability  of  company  as  warehousemen,  649 

Warrant  to  sheriff  to  assess  compensation,  273 
need  not  recite  previous  proceedings,  280 
notice  from  claimant  requiring  issue  of,  182 

Waste  lands,  conveyance  of,  322 

Water,  penalty  on  company  for  interrupting  supply  of,  371 
compensation  for  interrupting  flood  of,  231 
no  compensation  for  taking  up  disused  pipes,  231 
obligation  to  provide  cattle  with,  659 

Watercourses,  general  powers  to  divert,  362 
to  be  made,  368 

Watering  places  for  cattle  to  be  made,  368 

Waterpipes,  alteration  and  relaying  of,  for  purposes  of  constructing  rail- 
way, 207,  371 
compensation  for  injuries  to,  207 
when  railway  crosses,  culverts  to  be  made  over,  368 

Waterworks,  to  carry  from  or  to  railway,  368,  369 

Wats,  general  powers  to  make,  352 

across  railway,  for  accommodation  of  adjoining  owners,  368 

Weiqhinq  machines,  power  to  charge  for  use  of,  39,  663 
accident  caused  by,  598 
additional  land  may  be  purchased  for  erection  of,  162 

Weir,  compensation  for  removing,  231 

Wharfs,  general  powers  to  make,  362 

additional  land  may  be  purchased  to  niake,  162 

Wharncliffe  Order  in  House  of  Lords,  17 
origin  of,  60 
has  long  been  adopted  in  House  of  Commons,  10,  note  (p) 

Wheel,  breaking  of,  from  latent  defect,  606 
company  not  liable  to  passenger,  606 

Whipping  of  boy  for  throwing  stones  at  trains,  &c,  518 

Will,  bequeathing  shares,  101 
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WiNDiNa-UP  of  railway  company,  694 

Withdrawal  of  deposit  under  standing  orders,  petition  for,  27 

Witness,  before  committee  on  bill,  15 
may  be  examined  on  oath,  15 

Woods  and  Forests,  consent  of  commissioners  of,  to  certain  works,  162 

Working  agreements,  authority  of  Board  of  Trade  over,  407 

of  Railway  Commission,  436 
provisions  of  Railway  Clauses  Act,  1863,  as  to,  526 
cades  as  to  before  Railway  Commissioners,  526 
as  to  revision  of  agreements,  527 
as  to  construction  of  agreements,  528 
"  fairly  to  develop  traffic,"  528 
"through  traffic,"  528 
division  of  receipts,  528 
calculation  of  expenses,  529 
function  of  joint  committee,  529 
distribution  of  traffic,  529 

WoRKMBN,  negligence  of,  in  construction  of  works,  cases  as  to,  400 

Workmen's  trains,  502 
passenger  duty  on,  505 

Works,  general  powers  to  construct,  352 
accommodation,  368 

jurisdiction  of  Railway  Commission  to  order,  485 
cases  relating  to  construction  of,  373,  398 
repairs  of,  398 

Workshops,  erection  of,  for  temporary  purposes,  200 

Writs,  service  of,  on  company,  ii,  129 

YouNO  person,  summary  trial  of,  518 
whipping  0^  518 
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By  the  late  Jnslli'A    W I  U.I  A  Mr* 
16tJi  Kdit.,  T.   C.  WiLLiAlP^ 
L*iw,  IJ.,B.     Price  21 «. 
GtwjiiKVt's  Modem  Law  of  ' 
Hit  Introduction  for  tb*^ 
Edition. 


3    6105    041    786    455      Iuntkr's  Romau  Law, 

^,  Historical  Expowitiou  of 
Honi;tn  Liw  in  the  Order  of  a  Coiie.  By  W.  A. 
HiMKif,  M.A.,  I.LJ).  Embodying  the  Insti- 
tutes of  Oaius  and  Ju^ttniiiUf  trunalated  into 
English.  By  J*  AiiirruK  CiiOMJ*,  b,a,  2nd 
Kdil.     8vo,     82*.  elotlL  1885. 

Hi  Nreif^t  lutrLHiuction  to  Rumun  Lux.  An 
Introduction  to  the  Study  of  Rouiun  Uiw 
and  the  lujititntej^  of  Justinian.  With  u 
Glo*>.sarv  of  Technical  Terms,  ith  lul.  (i^t^n 
Svo,     7\  ^fL  cloih.  1887. 

Sale,  Contractor*— Bexjamik's  (J.  P,) 

Treutt4>e  on  the  Law  of  Sale  of  Peraonul 
neity,    with     rclerenets     to    the    Ani 
beciaions  iind  the  French  Code  und  livu 
Luw.     4th  Kdit,     Koyjil  8va.     35**       1888. 

Searches.— Elpuinstonk  and  Cuahk  on 

ScatchcH.  Cotituiniii^  n  Concise  Trciili^'  on 
the  Liis\*of  .Tndgaicnts^  Crown  iMhts,  L.\ecu- 
tioui.  WithSuppt.  Svo.  10».  tf*?.  doth.  lb8*J, 
ri*\,Kytr.ST  to  AlK>ve,     Price  U,  0</,       1889, 


St:. 

Settled  Land  Acts.— The  biw  imd 

Piuclii'c  und.'t  the  Si^iUihJ  Lind  ActK,  1882 
to  ISlHi.  With  the  St^itntc%  iind  the  Kiih's 
snid  Konns  issued  under  the  Settled  Lniid 
Act,  imt.  By  AuB»ti:Y  &i\  John  Cx.FnKi:, 
n.A,,  of  the  MidiUu  Tttinple,  Bsvrri^ter-ut- 
L»w,     Second  Edit.     8vo.     Price  9**  cloth. 

l«iH. 
Settlements.— Williams'  (J.)  Lectures 

on  the  Iaiw  of  Settlenienta.     I4,i.  1871*. 

VAiKi.v'.M  I  J,  S.)  Trt;nti»e  on  SHtleineiit^  upon 

Mm  rill ge  nnd  ntht-r  o*  cu«ionii.     In  2  vuK 

Hityai  8va     3/.  3^.  doth*  2887. 

Precedents  of  Settlements,  by  J.  8.   VAizrv, 

15*.  doth.  1888. 

Statutes*— Chjttv's  Statutes  uf  iVac- 
lical  Utility*  4th  Edit.  By  J.  AL  Lkly, 
lUrri.Hter-at-Law,  6  vols.  Roynl  Svo.  1880. 
dL  tk?.  net  ;  or  with  vol».  7  »ind  S  (to  en4 
of  18S*0),  S  vols.  doth.  10/.  10*.  net. 
The  Inteiiiretiition  of  Statut€»s.  By  Sir  ] 
Maxwkij..  2nd  Kd.  Svo.   MAh,  dotlj 

Stock  Exchange.— MEi-suEy 

K)  and  GAia)Nt;ii  (S.l  The  L«\vj 
witli   an   ApjH*ndix  contatiiii' 
iiulm  uml  UegnUiious,     '4p 

Title.— Hints  118  to^ 
and  the  Law  rclntiji 
TiihlesofStanipJ 
(<uvi:ri,  Barri8}( 

TOPtS.— Tliii 

Trust 


